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FORM DAMAGE ARGUMENTS
	
WRONGFUL DEATH ARGUMENTS
General Arguments
		
	Family are the first people with whom we learn to socialize.  We grow around our family.  We learn to test, harmonize, play, joke, fight, and jockey for family positions.  We have our share of good times, and we have our share of bad times.  Families are entertaining but also exasperating.  They are our best friends at times, and our enemies at others.  But no matter what happens, there always is a bond among family members.  You can choose to drop a friend, divorce a spouse or quit a job, but there always is a bond among family.


	We live in a very strange society.  If a company had caused Michael Jordan to break a bone during the time he was playing professional basketball, there would have been no problem with a jury awarding him twenty million dollars, because that is what Michael Jordan was earning for one year of playing basketball.  Yet, today we are here trying to evaluate Mr. Smith’s loss of his wife.  Ms. Smith was not famous and was not a star.  Very few people even knew who she was.  She was one of the many faces in the crowd.  But to Mr. Smith she was the most important person in the world.  She was funny, intelligent, caring, and his best friend.  Few people knew her, but to Mr. Smith she was the biggest hero and most famous person in the world.  


	Today, you must place a value on human life.  How can we even attempt to come up with a value?  One thing we know is that virtually everyday we do place some form of value on life.  Think about the times an individual is lost at sea in a boat or a plane.  We don’t hesitate to send helicopters, the coast guard, boats, divers, and hundreds of men and women to search for the person.  Certainly no one would criticize an Air Force pilot for bailing out of a failing $40 million aircraft to save his or her own life.  When considering spending money to save a stranded person, we never stop to ask the person’s race, or sex, or age or importance.  We all recognize the value of life.   


	How do you determine the value of mental pain and suffering in a death case.  One way is to think of a baby crib that has been passed down from generation to generation.  One day I decide to send the crib to my daughter who is having a baby.  On the way down, the transportation company loses it.  I call them, and they offer me $200 and tell me to buy a knew one.  Well to me the crib is worth a lot more than $200, because it has a lot of sentimental value that I wanted to pass on to my daughter.  To determine how much it’s worth, all you need to do is determine what I am willing to give up for it.  For example, if I put an ad in the paper offering $10,000 to anyone who finds the crib, then you know it’s worth that amount to me, and that is what my mental loss is.  The same is true here.  The question is what would Mr. Smith be willing to pay or give up to have his wife back.  It’s easy to say $10,000,000 because he doesn’t have it.  But what if he gave up something worth $10,000,000, what about both of his legs.  Ladies and gentlemen, if you believe Mr. Smith would be willing to give up his legs to have his wife back, then you know his loss is worth $10,000,000.


	We all have suffered the loss of a loved one during our life, but most of us have never recovered money for that loss.  Why should Mr. Jones recover money?  The answer is simple, the law of Florida recognizes that the loss of a loved one is a traumatic and tragic experience.  We want to do everything we can to stop these experiences from happening unnaturally.  We want others to act responsibly and with due care.  In this case, the law provides only one type of remedy to help assure that one acts reasonably and with due care, and it’s in the form of monetary damages.  There is no criminal trial that will occur and no crime that can be charged as the result of Ms. Jones dying.  The only remedy is what you award today.


	We all have heard the saying that time heels all wounds, but we must remember that the wounds leave lasting scars.  This especially is true when the wounds were caused by the negligence of another person and simply should never have occurred.


	You may be asking yourself the question, what good is the money going to do?  It’s not going to bring Mr. Smith back.  But that is not the issue here.  The issue is how much pain has the unnatural death of Mr. Smith caused to Ms. Smith and how much will Ms. Smith continue to suffer.  The money you award helps to tell Ms. Smith that you recognize what has been done is wrong and shouldn’t have happened.  That you recognize that Ms. Smith is suffering and will continue to suffer.  That you recognize that Mr. Smith was a good person that meant a lot to Ms. Smith, and was the type of person that the world needs a lot more of.  And the money helps Ms. Smith carry on the dreams and goals of Mr. Smith.


	From early childhood, men are taught that they should protect their families.  They are to be in control, to be strong (never scared) and to be able to fix things.  Showing emotion is labeled as weak or pitiful.  Men are expected to be strong under adverse circumstances.  Men are taught that painful feelings should be repressed.  Repressed grief, however, lasts much longer than acknowledged grief and can lead to complications.  For many men, the longer their grief remains repressed, the more reluctant they are to allow it to surface.  [Mr. Defense Counsel] says that Mr. Jones has not suffered because he never has openly showed his emotional loss.  I say it’s just the opposite.  Mr. Jones’s suffering will continue to grow until society says it’s okay for him to show his emotion.  Show Mr. Jones with your award that you understand his loss.  

	
	The most difficult part of an unexpected and unnatural death is that the survivor has difficulty coming to grip with the fact that she never had a last opportunity to say: “I love you”, “I’m sorry”, “Thank you”, and “Goodbye.” 


Loss of a Child

	When you lose a parent, it’s like losing your past.  When you lose a spouse, it’s like losing the present.  When you lose a child, it’s like losing your future.


	There are people who put their money in the bank; there are people who put their money into property; and there are people who put their money into stocks and bonds; but there are other people who put their money into their children.  Not that they want or expect to get anything back from their children, but because they are their children and they want the best for them.


	From the time that a child first gets out of his crib and begins his first steps across the floor until the time of adulthood, it’s the hands of the parents that help the child to his feet and that guides and supports the child.  But as life goes on, and the aging process continues, it’s the steps of the parents that begin to falter.  It’s at this time that the hands of the child reach out to guide and support the parents.  


	Parents have extremely strong feelings for their children.  They want to care for their children, to comfort them, to help them be content and happy.  Parents feel good when their children feel good.  It can be almost intolerable for parents to see their children in pain and be unable to help.  Parents invest themselves in their children.  They give their children energy and attention and caring.  They see their children carrying on their love and nurturance into the future.  If the children do well, parents feel they are doing well.  Parents can feel blessed in their children.  Parents see their children going on into the future and continuing their own lives, and thus parents feel what they do for their children, they do for themselves.  When a child is killed, the parents hopes and dreams for that child are lost, and so are many of the hopes and dreams the parents had for themselves.


	As Abraham Lincoln said upon the death of his son:  “if the pain I now feel were somehow divided equally among all the persons in the world so that each person experienced only the slightest fraction of the pain I presently feel, there still could not be one smiling face in the entire world.”


	When someone casually asks “how many children do you have,” how should Mr. and Mrs. Jones respond?  What is the correct answer?


	What is it about the loss of a child that causes so much pain to the parents?  Most parents have more than one child or can have other children, so why is there so much pain over the loss of one child?  The answer is simple.  Each child provides something very special in an individual way.  No two children are alike.  One may be a smart child, one may be athletic, one may be kind.  John Doe was not the ideal son.  He was constantly in trouble.  He had drug problems, he had been in prison, and he had trouble keeping a job.  He caused many sleepless nights for his mother, but she never stopped loving him, and she cared for him deeply.  She only wanted the best for her son.  There is no bond stronger than that of a mother and son, no matter how awful of an act the son may have done.  There is an old Chinese fable that tells about a mother and her son who lived alone on one side of the forest.  The son was in his late teens and had very little going for him.  However, the son was madly in love with a beautiful young Chinese girl who lived on the other side of the forest.  Almost daily, the young boy would go to the home of the beautiful young maiden and express his love for her.  The maiden had no feelings for the young man, and attempted everything to get rid of him.  The young girl realized that this would-be suitor loved his mother dearly and that his mother had raised him from the time he was an infant.  The maiden came up with a plan that she was certain would get rid of her would-be suitor.  The young Chinese girl told the boy that she would marry him, but on one condition, and that was for him to bring to her the heart of his mother.  Of course, the young man said he could not kill his mother that he loved so dearly.  The maiden told him that she never wanted to see him again unless he would bring to her his mother’s heart.  Days passed into weeks and the young man’s love became overwhelming.  Finally, one evening, in the wee hours of the morning, the young Chinese boy took a knife and went into his mother’s bedroom.  He drove the knife into her chest and cut out her heart.  The young Chinese boy picked up the heart in his hands and started running through the woods to take his mother’s heart to the girl he wanted to marry.  Excitedly, he was running and did not notice the root of a tree that had crossed the path.  The young man tripped over the root and fell to the ground and the heart rolled out of his hands.  From the heart came these words: “My son, have you hurt yourself?  Are you okay?  I love you.”  


	Mr. and Mrs. Jones have lost every opportunity and emotion we get the pleasure of sharing with our children.  They have lost the ability to have their children sit on their lap, hug and kiss them, and say they love them.  They have lost the opportunity to drive their children to school, meet their friends and teachers, attend their school plays, review their report cards, teach them how to play sports, respect others, and prepare for adulthood.  They have lost the opportunity to attend graduations and marriages.  They have lost the opportunity to share the good times and bad times with their children, and they have lost the opportunity to have grandchildren and to start the process all over again.


Loss of a Spouse

	A spouse is the person we go to when all is down, when the world is against us, when we question our desire to live, and when no one else will listen or understand.  


PHYSICAL PAIN AND SUFFERING ARGUMENTS
General Arguments
The question I would like you to ask yourself is whether you believe that Mr. Jones would pay $20,000 a year not to have his injuries if he had that much money.  If you believe he would, then that is the value of his suffering.  If you believe that he would pay more, then his suffering is more.
I would like you to assume that someone had the power to bring Mr. Jones before them and make him an offer.  The offer is that they totally will erase his scarring, physical pain, mental pain, disability, and all thoughts of the incident, or they will give him $20,000.  If you believe that Mr. Jones would tell them to keep the $20,000, but give him his health back, then the $20,000 is not even adequate to compensate him for his injuries.
Almost everyone has had the experience of being seriously ill and laid up in bed--whether from food poison or a serious case of the flu or some other illness.  During a time of illness people begin to realize how precious good health is and how they would be frightened if their normal health did not return and they could not continue with their daily activities of life.  People begin to realize what it would be like not to be able to get out of bed easily, or bathe, or groom, or eat food, or get out of the house and continue with life in a normal manner.  Finally, one day we wake up and the illness is gone and normal health has returned, and we are temporarily rejuvenated and appreciate life.  Unfortunately, for Patty Jones, she never will wake up with the illness gone and have that sense of rejuvenation that her health is back.  Everyday she wakes up realizing that her health is gone forever.
Cases Involving Severe Pain and Suffering

	The Constitution of the United States does not allow the government to inflict pain on even the worst criminals.  The law forbids cruel and unusual punishment.  We are permitted to take someone’s life, but it must be done without pain.


	If a doctor told us he needed to perform surgery on our back, and he said he could do it with or without anesthesia, and if we did it with anesthesia, it would cost $2,000 more, there is not a single person who would not pay the extra $2,000 to have the anesthesia.  If a dentist told us he could pull a tooth with or without Novocain, but it would cost $100 more for Novocain, everyone would pay the extra $100.  Every day we put a price on what we are willing to pay to not be in pain.


Cases Involving Young Individuals
The Plaintiff in this case is only 19 years old.  He has 60 more years of life.  To give you an idea of how long that is, 60 years ago it was the year 1935.  Since 1935, we have had World War II (1941).  Korea (1950).  Bay of Pigs in Cuba (1961).  Vietnam (1964) and the Gulf War (1990).  President Franklin Roosevelt (1936).  President Harry Truman (1945).  President Dwight Eisenhower (1953).  President John F. Kennedy (1960).  President Lyndon Johnson (1963).  President Richard Nixon (1968).  President Gerald Ford (1974).  President Jimmy Carter (1976). President Ronald Reagan (1980). President George Bush (1988).  President Bill Clinton (1992).  Social Security was enacted (1935).  Jesse Owens ran in the Olympics (1936).  The Hindenburg blew up (1937).  Minimum wage was at 40 cents per hour (1938).  Jackie Robinson was the first African American to play professional baseball (1945). McCarthy Red Scare (1950). Civil Rights Movement (1960). John F. Kennedy assassination (1963).  Martin Luther King assassination (1968).  Bobby Kennedy assassination.  (1968).  First astronauts land on the moon (1969).  Watergate (1973).  John Lennon assassinated (1980).  President Reagan shot (1981). Challenger explosion (1986).      
Mike Smith has 60 more years of life according to the mortality tables.  Therefore, in the year 2,055, Mike still will be alive.  While most of the persons sitting in this courtroom today likely will have passed on, the decision you make today will determine what Mike’s life will be like in the year 2055 and what his life will be like for every year leading up to 2055.  Your decision will determine whether Mike will live off government programs and be unable to select where he lives and who will provide his health care and personal care, or whether he will be able to select his own living arrangements with proper accommodations for his disabilities and with proper health care and personal care.
Soft-Tissue Injury Cases
One small scratch in a DVD can destroy the entire use of the DVD.
One small pebble in a shoe can cause an individual not to be able to perform any activities involving walking, and cause enough pain to prevent most other activities.
	A small piece of glass located in an automobile tire can bring a 4,000 pound vehicle to a complete stop and render it useless.

MENTAL PAIN AND SUFFERING ARGUMENTS
	We next get to the final form of damages, and that is physical and mental pain and suffering.  There is no mathematical measurement for these damages.  There's no way to sit here and specifically calculate a dollar figure on Keith Smith's suffering.  The jury instruction says to use your common sense and experience.  When you look at these damages and try to determine how to put a price on it, I think one way to do it is to determine how much someone would have had to pay Keith to have agreed to have suffered his injuries.  As an example, would if someone advertised for the following job position:  

Job Applicant:  Looking for a 34 year old man who is willing to be permanently in a wheelchair for the rest of his life; that will never have the ability to move his legs; that will have constant leg spasms throughout the day; that will be in constant pain; that every four hours will have to catheterize himself to empty his bladder; and that every two to three days will have to empty his own bowels.  As the job applicant gets older, the pain is going to get more intense because the pain is caused by sitting, and that's all he can do.  As he ages, it's going to be more difficult for the job applicant to transfer himself from his wheelchair to the toilet, from the toilet to the shower, from the shower to the bed.  As the applicant ages he is going to need assistance with his daily living care, people to help transfer him and people to help clean him; the only peace the applicant will get is when he is sleeping and dreaming, but the applicant will only be able to sleep two to three hours at a time because the leg spasms are going to wake him up.  But there's one more major catch to accepting the job, and that is the job applicant never can quit the job, never.  Once the job applicant accepts the job, it's for life.  
Keith Smith didn't voluntarily accept this job, and no one ever would accept this job.  For five years Keith’s has had the job, and for 35 years in the future he will have it.  How much would someone have had to pay Keith Smith an hour to have voluntarily accepted this job?  No one would accept it for any price knowing the job is for life with no way out.  But what if Keith was paid just $100 an hour to do this job?  You take $100 an hour times 20 hours a day times 365 days a year times five years in the past and thirty-five years in the future, and the damages total $3.6 million in the past and $25 million in the future.
	Plaintiff is the person who everyone stares at when he is walking down the street, in the mall, grocery store, movie theater, restaurant or any public street.  He is the person who children point at and state loudly: “mom/dad look at that person, what happened.”  He is the person who is noticeably different from everyone else and who has no ability to change this.  And he will be reminded of this every day he looks in the mirror and goes in public.

You have an extremely difficult job to do.  It's easy to determine the amount of medical bills or the amount of loss earnings.  We have brought witnesses in to tell you about future medical bills and future loss of earning capacity.  But as the court will tell you, there is no yard stick for measuring pain and suffering and mental anguish and things of that nature.  You must evaluate how this Ms. Smith has been effected by the injury and what her suffering has been.  For example, let's assume that I represent a paraplegic who has no feeling below the waist and no use of his legs.  This paraplegic is riding along in an automobile and there is a very serious accident and he loses one of his legs from the knee down.  This injury has not caused him any additional pain or any less use of his body.  Compare this suffering with a young sixteen year old girl getting ready to go into her senior year of high school and loses one of her legs from the knee down.  For the paraplegic, the disability and the pain may be a low figure, yet for the sixteen year old girl, the same disability and pain may be very large.  Every case is different, you cannot state that two people are entitled to the same amount of money simply because they have experienced the same injury.  The issue is not what the damages would be if the same harm occurred to some other person, because each person will experience a different loss with the same injury.  Now let’s take the example of Mrs. Smith.  She is fifty years old, and has worked every day of her adult life struggling to make ends meet and to help support a family.  The main enjoyment she received in life was bowling two times per week.  Her back injury now prevents her from doing this.  For most people, a relatively minor back injury would not be a tremendous loss, but for Mrs. Smith it’s a very big loss.  Remember the test is not how the injury would impact other people, but how it has impacted Mrs. Smith.
	
Loss of Enjoyment of Life
How can a price possibly be placed on enjoyment of life?  To some people enjoyment of life can be the relationship they share with their spouse, or their children, or with friends, or with the church, or playing sports, or experiencing nature, or accomplishments in one’s personal life.  For each individual, enjoyment of life means something different and depending upon which stage of life a person is at, enjoyment of life changes.  Probably the best way to describe enjoyment of life is to say it’s someone’s freedom of choice. It is the freedom to decide where a person wants to live, who a person wants to share time with, what a person wishes to do, and a person’s ability to change his or her mind at any time during life to do something different.  Lana Davis has lost all of this.  She never will experience the unforgettable sensation of falling in love, getting married and having children.  She will not have the experience of watching a child crawl for the first time, walk for the first time, speak for the first time, say the amazing things that children can say, watch them attend their first days of school and watch them come home and want to explain in detail everything that occurred to them.  Lana will never have the sensation of watching her child mature into adulthood and become an independent person.  She will never watch her children walk down an aisle to get married.  She will never attend the birth of her grandchildren.  Lana has approximately 59 years of life to live.  During that time, she will either be at home with her parents or in a facility.  During the time she is in a facility, there is no way to know who will be working with her, what their motivations may be, what their background may be, whether their intentions are good or bad.  Lana has no way to defend herself from the evils in life and evil people.  She is susceptible to the bad and has no way to take action to help make sure she is safe.  Lana only can be as happy and safe as the persons who are caring for her allow her to be.
	We will never know just how far Andrew Campbell could have gone.  Whether a teacher, doctor, police officer, computer technician, etc.  He is now going to be limited to being ……  While this is admirable, he no longer has the choice to be what he wants, and he no longer has the choice to change when he wants.

	You never realize how great the water taste until the well runs dry.
	To understand what Cynthia White has lost, you must first understand what she had.
	It is as if Debbie Simmons is buried in the sand up to her head.  She is totally vulnerable to everyone and everything around her because she has no way to protect herself.


FUTURE MEDICAL EXPENSES
How much should be awarded for Andrew Campbell’s future medical care.  The first think to remember is that Andrew is the innocent victim.  If we are to even attempt to put Andrew in the same position he was before this incident, we have to provide Andrew the best future health care, not the minimum and not the average.  He deserves the best.  He deserves to be in a facility where the persons have been properly trained and checked out.  A facility where the employees look forward to working with Andrew and encouraging him to socialize as much as possible, as opposed to staying in bed or sitting on a couch.  He needs to be in a facility where all staff have been properly checked out and are constantly supervised.  Andrew should not have to worry about the competency and motivation of those working with him.  He should not have to worry whether they are good or bad persons.

PRE-EXISTING INJURY DAMAGE ARGUMENTS
An individual can live on one kidney.  They can live a normal and productive life without problem.  But if the person loses that last kidney, they die.  Under this situation, the defendant shouldn’t be able to come in here and say “all we did was knock out one kidney.”

THIN SKULL INJURY ARGUMENTS
If a person runs into the back of a truck hauling glass and all the glass breaks, the person should not be able to argue that the truck should have been carrying cement blocks rather than glass.  The person at fault cannot state that I will pay the damages that would have occurred if the truck was carrying steel rods, rather than glass.  No, when a person is at fault and causes damage to another person, then the at-fault person has to pay the full extent of the damages.  And this is true whether the injured person was carrying a basket of eggs or a basket of iron.

GENERAL DAMAGE ARGUMENTS
	
Half-Justice Analogy
The court is going to instruct you that the Plaintiff is entitled to fair and reasonable damages.  What is fair and reasonable is difficult to define.  Sometimes it’s easier to state what is not fair and reasonable.  Fair and reasonable is not half-justice.  For example, let’s assume that Ms. Jones was driving a car load of eggs and the eggs broke because of someone else’s fault and the value of the eggs was $2,000.  It would not be fair and reasonable to award Ms. Jones $1,000 instead of $2,000 simply because she did not need the money or simply because you did not believe she should have been driving around with eggs in her car.  If you were to award her $1,000 for her eggs, rather than $2,000, then you would be administering half-justice.  The same thing holds true in this case.  If you sincerely believe that Ms. Jones is entitled to three million dollars, but you decide to reduce this because it’s a lot of money, then you would not be following the law and justice would not be done.  If three million dollars is her true loss, then that is what you should award. 


