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FUNDAMENTALS OF CLOSING

The Importance of Closing Argument
The closing argument is the final opportunity a lawyer has to speak with the jury about the evidence and the law.  It’s the time when the attorney should point to and lead the jury to a place where the jury can naturally, logically, instinctively, judgmentally, and emotionally conclude that the intelligent, fair, just, politically correct, legally correct, and morally correct thing to do is to find for the attorney’s client. 
On the other hand, it’s unusual for an attorney to persuade a juror to change his/her opinion as a result of a closing argument if the juror has reached a conclusion before closing.  This especially is true in longer trials.  Thus, the main purpose of your closing argument should be to get those jurors who are on your side to be more firmly committed to you, and to provide them with bullet points and ammunition to argue your case in the jury room. 
While it’s likely that there are jurors who enter closing argument unsure of their final decision and who are non-committal, these individuals generally will not be firmly committed to your side even if you persuade them during closing argument.  They will be the type of jurors who can be persuaded by others (especially the leaders of the jury) to compromise or change their positions.  Thus, your main focus in closing argument should be to get believers in your cause so firmly committed that they will not compromise their beliefs, and will become vocal advocates and leaders for your cause.
When to Prepare Closing Argument
Prepare a first-draft closing statement at the beginning of your trial preparation process before your preparation of the voir dire, direct and cross-examinations, and opening statement. You should do this in order to better understand the key points and themes to be presented at trial. What you put on paper in that first draft will take the shape of a North Star that will lead the direction and focus of your entire trial presentation. Those early drafts of your “wish list closing argument” will become the road map that will help you lead a jury to where you want to take them. By constantly focusing on that planned closing argument, you increase the likelihood that all important aspects of your voir dire, opening statement, evidence, and witness testimony will be consistently and insightfully presented during trial, without conflicting, confusing, and disjointed evidence being introduced. Of course, you will be continuously revising your closing argument during trial in order to address all positive and negative points that become an issue.
The Length of Your Closing Argument
The nature and format, including the length, of the closing argument has changed significantly over the last few decades. Our culture has helped develop an overwhelming majority of people with an extremely short attention span. We process information in “sound bites” and by reading headlines. We learn more from what we see because of our exposure to television shows, motion pictures, and high-tech computer presentations. While the human intellect is remarkable, it has limitations, particularly in retaining all the details that may be introduced at trial. Jurors are used to seeing and hearing Hollywood-quality five-minute summations on television lawyer shows.
What a juror comprehends and remembers is overwhelmingly subjective and not easily predictable. It occurs in a sometimes wildly random manner and differs from juror to juror. Accordingly, trial attorneys must find a way to simplify closing argument, and present only the most important facts and issues. Some of the largest verdicts in the country have occurred with closing arguments not exceeding thirty minutes.
Talking to Jurors as Friends
The closing argument must never be a speech. Rather, it should sound and feel as if someone were telling a friend about the incident, the issues, and the law. When speaking with a friend, a person does not talk down to him; otherwise they will not remain friends for very long. You should be relaxed and natural. A trial lawyer should not try to copy someone else’s mannerisms and style. The same tone of voice, facial expressions, and body language used in explaining a position to a friend should be used in making the closing argument to the jury.
Learning the Speech
As stated previously, the closing argument should be prepared well in advance of the actual presentation, with modifications being incorporated throughout trial. You should practice the delivery of the closing argument several times, and probably should practice it in front of a non-lawyer and ask for comments. After all, you will be talking to non-lawyers when you deliver the closing argument, and a critique from a non-lawyer could be very helpful.
The best approach for most attorneys is a combination of “learning” the closing argument through multiples readings, and then using notes.  Once a closing is “learned”, a lawyer can then be spontaneous and deliver big picture concepts in an impromptu manner that looks natural and unrehearsed. Only after the key lines are learned through hard work can the lawyer really move around the concepts and master the concepts in a way that makes his work look like art. After learning the material, the key words or thoughts may be placed on note cards for use at trial. If the preparation is adequate, it is unlikely that a trial lawyer will need to continuously refer to notes.  Instead, he will find himself “talking” to the jury. 
Strongest Points First or Last
You should present your strongest points either first or last, but not in the middle. This is because people naturally remember more of what they hear first and last. However, if plaintiff’s counsel believes that the opposing counsel cannot present any proof on a particular strong point, plaintiff’s counsel should save this point for the end of the initial closing, and issue a strong, definite challenge to opposing counsel to address these issues sometime in his argument. The challenge should be written up on a board for the jury to remember and focus on as the opposing counsel delivers his argument.
For example, I handled a case involving a scuba diver who experienced a severe case of the bends and was taken to a hospital emergency room. At the time the diver entered the emergency room, he was not paralyzed, and there was an available Navy hyperbaric chamber located within ten minutes of the hospital. For reasons alleged by the defendants, the hospital flew the diver forty-five minutes to another hospital for treatment rather than take the diver to the Navy chamber. The diver ended up permanently paralyzed. I argued that the delay in treatment caused the paralysis, and the hospital argued that the diver had such a severe case of the bends that he was going to end up paralyzed no matter what. Moreover, the hospital claimed that the diver needed specialty care not available at the Navy chamber.
It’s true that the diver had experienced an extremely severe case of the bends. However, the defense additionally chose to argue in opening statement and throughout trial that the diver would have ended up paralyzed even if he had been sent to the Navy chamber. The evidence did not support this defense statement. In fact, not one doctor or diving expert had ever seen a person go into a hyperbaric chamber not paralyzed and then come out paralyzed. For this reason, at the end of the opening portion of my closing, I said the following:
I am about to sit down, and the attorneys for Pensacola Hospital are about to get up and make their closing argument. I have one question for Pensacola Hospital, and it is the one question that is crucial to the outcome of this case and your verdict. It is the question that the attorneys for Pensacola Hospital need to get up right now and immediately answer for you. The question is that not one single doctor or diving expert has ever seen a person go into a hyperbaric chamber not paralyzed and then come out paralyzed. It is clear that Keith Smith was not paralyzed when he was in the Pensacola Hospital emergency room, and it is also clear that there was an available hyperbaric chamber ten minutes away, and the medical personnel at this chamber were ready to accept and treat Keith. The question for Pensacola Hospital is: Isn’t it true that if Pensacola Hospital had sent Keith Smith to the Navy chamber, Keith would not be paralyzed today? This is the question that the lawyers for Pensacola Hospital need to answer right now.
The attorneys for Pensacola Hospital did not answer this question or attempt to answer this question. The problem was that there was no answer to the question in light of the way the evidence came in at trial and the way the question is worded. The defense had created an issue before trial and during opening statement that proved unsupportable, and so I decided to make this one of the crucial issues in the case in closing argument. It’s likely that many of the jurors were constantly thinking the whole time during the defense closing, “When is he going to answer this question?” When defense counsel was unable to answer the question, it certainly had to stick with the jurors during deliberations. Of course, in the rebuttal argument, I emphasized that the defense could not provide an answer, as it’s clear that Mr. Smith would not be paralyzed today had he simply been sent to the Navy chamber.
Use of Analogies in Closing Argument
Analogies are a powerful form of argument and can be very effective in persuading a jury. Few persuasive devices affect jurors more than an appropriate comparison to something they recognize as true from their own personal knowledge and experience. 
In one of my cases, the defendant doctor created a false medical record a year after the incident. That medical record perfectly and uniquely supported the defendant’s theory of the case. The argument was made in closing that the most compelling evidence of liability was the dishonest creation of the fraudulent medical record.
The fraudulent record became a metaphor for cheating, lying, and dishonesty that begins to sound very similar to criminal conduct. It is similar to the individual who runs from the scene of the crime as the police arrive. The flight alone is an admission of guilt just as powerful as the defendant stating he committed the crime. Why would the defendant run from the scene unless he had done something wrong? Why did the defendant create a medical record one year after the incident, unless he knew he had done something wrong and needed evidence to support his position?
Use of Rhetorical Questions in Closing Arguments
Rhetorical questions can be an effective tool if used properly, and if the answer to the rhetorical question is absolutely clear. You need to remember that a rhetorical question is a question that clearly answers itself. Thus, make sure the question only has one answer, and the answer is immediately clear to every juror.
I often end the opening portion of my closing argument by issuing a rhetorical question to the defense counsel. For example, I may state: “I am about to sit down, and [Mr. Defense Counsel] will have the opportunity to deliver his closing argument. [Mr. Defense Counsel] needs to immediately answer the question: ‘If [defense doctor] did not believe he committed malpractice on Mr. Smith, then why would he create a fraudulent medical record one year after the incident?’” This type of rhetorical question is very effective at placing the opposing counsel on the defensive as he begins his closing. The rhetorical question should be such, however, that it cannot be explained, and the rhetorical question should be central to your theme. As the opposing counsel begins his closing argument, the jury is expecting an immediate answer to the rhetorical question. Rarely, will the opposing side even address the rhetorical question.
Use of Visual Aids in Closing Arguments
Retention and comprehension are increased when jurors are shown and told something instead of just hearing words that probably become confused in their memory. This especially is true in today’s time where people are overwhelmed with visual information from television, movies, the internet, and high-tech computer presentations. Therefore, attorneys should integrate audio-visual aids with their key issues. Common visual aids include enlarged portions of the trial transcript testimony, enlarged photographs, medical illustrations, timelines, computer animations, computer presentations such as PowerPoint slides, digital video segments, and the use of a visual presenter machine. I have used each of these types of visual aids during closing and have found them very effective.
Visual aids, however, should be used only for the most important issues that must be retained by the jury. Overuse of visual aids will confuse the jury as to what is important, and some of the most important issues may be overlooked. It is also important to keep the visual aids concise and simple. It is not uncommon for high-tech presentations to fail because the visual aids are so impressive-looking and professional that the jurors lose sight of the actual message being conveyed. High-tech presentations also can give the appearance that counsel’s case must be weak on the facts if he feels it necessary to spend so much money creating “a dog and pony show” or a “smoke and mirror show” that appears to be far “too slick” for the setting. 
It is also important to carefully review all visual aids before providing them to opposing counsel. This especially is true of computer animations. I have been involved in trials where I was able to utilize opposing counsel’s visual aids to prove vital points in my case. If the visual aid is not such that it truly helps your case in explaining the issues to the jury, then do not use the aid. The substance of your presentation is more important than the form.
Use of Video Deposition Cuts and Trial Transcript Cuts
Once a jury retires to the jury room to deliberate, probably the one item the jurors ask for more than any other is a trial transcript. If you read deposition transcripts into the record, the jurors generally believe they should be entitled to those transcribed words back in the jury room. Most courts do not allow transcripts to be sent back to the jury room. Thus, it’s important for you to highlight the key testimony during closing argument.
I use a combination of ways to convey trial testimony during closing. One is to simply blow-up portions of the trial transcript and paste them on cardboard backings and display them before the jury and read them. A second way is to type the relevant questions and answers into a PowerPoint presentation that you utilize during closing. A third way is to actually have clips from video depositions played during closing. This especially is helpful when the deponent’s facial expressions and body language speak volumes more than the spoken word.
The most important thing is to make sure that you use portions of the transcripts during closing and that you do it in such a way that the jury can actually see or witness the actual spoken words. Do not merely tell the jury that Mr. Jones said this and Ms. Smith said that.
Should the Argument Be Logical or Emotional?
The answer to this question depends on how the trial has proceeded, and how the lawyers and parties have come across. Generally, from a plaintiff’s lawyer’s standpoint, the opening portion of closing argument should be very logical and unemotional. It is the rebuttal portion of closing argument where the plaintiff should begin to show signs of righteous indignation and turn up the level of emotion. The artful use of emotion in closing can have a powerful impact on the way a jury processes facts. However, you also need to consider the fact that in your career as a lawyer, you will hear more than a few stories where the emotional appeal by a plaintiff’s lawyer actually brought tears to the eyes of the jury, and yet the jury still delivered a zero verdict for the plaintiff.
Also, it’s important for you to determine whether or not an emotional argument fits your demeanor. Nothing is more ineffective and ridiculous-looking than a lawyer who attempts to make use of an emotional argument when his true, more comfortable demeanor is driven more by an organized, calculated, logical argument. In other words, if it doesn’t fit, then don’t force it. Pounding on a podium with a raised voice is not the type of delivery that works for everyone. The way the message is delivered must look like it actually belongs to the messenger. The way you choose to change your pace of speaking and your tone of speaking must be natural, as it is often just as important as the words you choose to speak. 
From a defense attorney perspective, the attorney should generally keep the argument logical and not rely on an overly emotional presentation. The defense attorney should avoid giving the plaintiff’s counsel the opportunity to capitalize on an emotional argument in rebuttal. Moreover, an argument based on logical, matter-of-fact, and unemotional appeals often causes the jurors themselves to become less emotional, and more juror-like, and less likely to return an excessive verdict.


