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ISSUES PRESENTED

I. Whether the statutory restriction on the use and

possession of marijuana, G.L. c. 94C, § 34, has a

rational basis and is constitutional.

II. Whether the trial judge properly denied

defendants'

instruction.

request for a jury nullification

III. Whether the trial judge erred by crediting

defendants with time served (one day) when defendants

did not spend any time in jailor prison and by

waiving all fees, fines and costs of assessments

without a showing that defendants are indigent.

STATEMENT OF THE CASE

On October 24, 2007, the defendants, Richard

1

Cusick and Russell Stroup, were charged with posses-

sion of a Class 0 substance (marijuana) in violation

of G.L. c. 94C, § 34 (Docket Nos. 0701-CR-7229 and

0701-CR-7230) (D.A. 17-18).1

On March 13, 2008, the defendants filed a motion

to dismiss and request for an evidentiary hearing on

the basis that the statute criminalizing marijuana

References to the defendants' brief will be cited

as (D. Br. __ ), and references to their appendix will
be cited as (D.A. _). References to the transcript
of the hearing on the defendants' motion for reconsid
eration of the motion to dismiss and request for evi
dentiary hearing (May 12, 2008) and the trial tran
script (May 12-13, "2008) before the Honorable Judge
Raymond Dougan, Jr. will be cited by volume and page
number as (Tr. __ :__).
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possession (G.L. c. 94C, § 34) is unconstitutional

(D.A. 19-112). At a pretrial hearing on March 20,

2008, after hearing the parties' arguments on the lS-

sues, Judge Edward R. Redd determined no hearing on

the motion was required and denied defendants' motion

to dismiss and request for an evidentiary hearing

(D.A. 2; 10).2 On March 31, 2008, the defendants filed

a motion for reconsideration (D.A. 113-228).

On May 12, 2008 Judge Raymond G. Dougan, Jr. al-

lowed the defendants' motion for reconsideration (D.A.

2; 10; Tr. 11:4) and denied the request for an eviden-

tiary hearing (Tr. 1:10). He then heard oral argument

on the underlying motion to dismiss and reserved judg-

ment pending review of the affidavits that the defen-

dants submitted with their motion for reconsideration

(Tr.1:10-13). Thereafter, the Commonwealth moved for

trial and jury selection began (Tr. 1:27).

On May 13, 2008, prior to resuming jury selec-

tion, Judge Dougan denied defendants' motion to dis-

miss (D.A. 3; 11; Tr. 11:4-6). Judge Dougan held:

2 At the hearing before Judge Dougan on May 12,
2008, the Court asked the Clerk to put on the docket
that: "The hearing on March 20 was of a limited nature
and the Court decided after hearing arguments, not on
the motion itself, but whether or not the Court should
consider the motion, deny the motion, so that the re
cord is clear ..." (Tr. 1:9). The docket for March 20,
2008 previously read, "Motion to Dismiss is denied af
ter a hearing in open court." (Tr. 1:7; D.A. 2; 10).
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I read the affidavits, and based on every
thing that I've read in the material that
has been submitted, The Court has signifi
cant questions as to whether or not the de
fendants in the material in front of The
Court have met the standard that they set
out in terms of the motion, which is that
the materials presented demonstrate that
there's no rational basis for enactment of
the statute. And, so, based on everything
that I have while the materials, and par
ticularly the affidavit of Doctor Green
spoon, are persuasive, I don't think they
meet the standard that is required, so the
motion.is denied.

(Tr. 11:4). The Court continued:

My ruling is that the legislature may find a
rational -- the action of the legislature
may have a rational basis. The materials by
themselves while interesting and some of
them persuasive, some of them more than
other[s), don't eliminate the variety of ar
guments. In fact, the materials themselves
suggest there are arguments that support the
basis that the legislature had in taking ac
tion to regulate or criminalize marijuana.

(Tr. 11:4-5). And finally:

The materials that
not by themselves
no rational basis
tion.

(Tr. 11:5).

I have been submitted do
demonstrate that there's
for the legislative ac-

Next, under G.L. c. 277, § 70C, the Court sua

sponte offered to convert the criminal possession

charges to civil infractions, with the maximum penalty

of a $500 fine (Tr. 11:6-7). The Commonwealth did not

object (Tr. 11:12). The Court permitted the defen-

dants to object to this course, "because the defen-
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dants have spent a lot of time and· effort to get to

this point, so that counts for something" (Tr. 11:13).

Both defendants objected (Tr. 11:12-13).3 Jury selec-

tion resumed and the case proceeded to trial (Tr.

11:16-25)

The jury found both defendants guilty of posses-

sion of a Class D substance (Tr. II:108-09). The

Court sentenced the defendants to one day in the House

of Correction, deemed served, and waived all fees,

fines, and costs of assessments (Tr. 11:111).

STATEMENT OF FACTS

I. The Crime

It was undisputed that the defendants shared a

marijuana cigarette on the Boston Common on September

15, 2007 (D. Br. 4; Tr. II:44; 60-61; 65-66)_

On September 15, 2007, defendant Richard Cusick

and defendant Keith Stroup attended the annual "Free-

dom Rally" or "Hemp Fest" on the Boston Common (Tr.

11:59; 65). Defendant Cusick is an associate pub-

lisher of "High-Times," a journalist magazine advocat-

ing the reform of marijuana laws (Tr. 11:59-60). De-

fendant Stroup is the founder of NORML (the "National

Organization for the Reform of Marijuana Laws") (Tr.

I I : 65) . The defendants were featured speakers at the

3 The statute does not provide any lawful authority
for the defendants to object to the decision to treat
their acts as civil infractions. See G.L. c. 277, §
70C.
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"Hemp Fest," and both had previously attended and spo

ken at the event (Tr. 11:60; 65; 69).

The event drew a crowd of approximately 15,000

people (Tr. II:70) . The Boston Police Drug Control

Unit was assigned to the event (Tr. II: 42) . Officer

Robert Walsh, a member of the Drug Control Unit, has

been a Boston Police Officer for 14 years and a member

of the Drug Control Unit for 12 years (Tr. 11:39-40).

Officer Walsh has made hundreds· of marijuana posses

sion arrests in his career (Tr. 11:42).

Around noon on September 15, 2007, the defendants

finished setting up the booths on the Common and had a

break before the afternoon events (Tr. 11:61). Stroup

asked Cusick if he would like to go smoke a joint (Tr.

II: 61) . Cusick said, "Yes, I would" (Tr. II: 61) .

Cusick testified that he usually smoked marijuana "be

fore get[ting] up in front of a crowd of marijuana en

thusiasts and talk [ing] about what I do" (Tr. II:61) .

Stroup said, "Let's step behind the booth and smoke

this joint" (Tr. 11:66). The defendants went behind a

booth -- in order to be "relatively discreet about it"

and began to smoke a marijuana cigarette (Tr.

11:61) .

At approximately 12: 15 p.m., Officer Walsh ob

served the defendants, behind a vendor's booth near

the main stage, smoking a marijuana cigarette (Tr.

11:44; 56). One defendant put the marijuana cigarette
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to his mouth and then passed it to the other defendant

(Tr. 11:45) .OfficerWalshsmelledburningmarijuana

(Tr.

11:46).

Officer

Walshapproachedthedefendants,identi-

fied

himselfasapoliceofficerandtoldthemtoput

the

burningmarijuanacigaretteontheground(Tr.

11:45-46). Officer Walsh retrieved the marijuana

cigarette and escorted the defendants to the temporary

booking station set up on the Common (Tr. 11:46). The

defendants then returned to speak at the event (Tr.

II: 69; 91).

Officer Walsh turned the marijuana cigarette over

to the officers who were logging evidence (Tr. 11:46;

48) . The cigarette was placed into a plastic bag,

heat sealed, and forwarded to the State Lab for analy-

sis (Tr. 11:46-48). At trial, without objection, the

marij~ana cigarette and corresponding certificate from

the State Lab establishing the cigarette contained

marij uana were entered in to evidence at Exhibits 1A

and 1B and published to the jury (Tr. 11:49-50).

II. Tbe Jury Nu~~i£icationInstruction

As a preliminary matter, prior to impaneling the

jury, the defendants requested a jury nullification

instruction (Tr. 1:19-24):

For the defendant's act to be a crime is
more than a violation of the statue, it is
an offense to the safety and tranquility of
our community that in your judgment, as the
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conscience of our community, warrants our
verdict of criminal guilt.

(Tr. 1:26-27) Denying this request, the Court quoted

the Supreme Judicial Court's language from Common-

wealth v. Leno, 415 Mass. 835 (1993):

We do not accept the premise that the jurors
have a right to nullify the law on which
they are instructed by the judge, or that
the judge must inform them of their power.
We recognize the jurors may return verdicts
which do not comport with the judge's in
structions. We decline to require an in
struction on jury nullification.

(Tr.I:25-26).

Accordingly, the Court held:

So, I think that's the law of the Common
wealth in terms of jury nullification, and I
will not instruct the jury telling them that
the have the ability to not follow the in
structions of The Court relative to the law,
because I think that might be specifically
reversible error.4

(Tr. 1:26).

Nonetheless,

counsel argued:

during closing arguments, defense

4 Of course such an unlawful instruction would not

likely result in "reversible error." If the jury nul
lified the verdict required by the facts and the law,
they would acquit the defendants. A conviction would
not result in reversal where the defendants receive an
instruction that was more favorable to them than re

quired by law. See e.g., Commonwealth v. Clemente,
452 Mass. 295, 321 (2008) (defendant not entitled to

jury instruction on provocation and received more pro
tection than the law afforded him, therefore, no
prejudicial error); Commonwealth v. Sirois, 437 Mass.
845, 855-56 (2002) (no prejudice where judge's errone
ous instruction on provocation gave defendant an un
warranted benefit) .
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8

[Y]our verdict is a warrant to the
State that permits the State on your author
ity to take the defendant's liberty away.
Now, that doesn't mean they necessarily
will, they have discretion, a sentencing
discretion, with al [1] sorts of steps down
the line.

But the idea of this proceeding is that
you, the jury, are being asked to say
whether a free citizen can have his liberty
taken away because he's committed a crime,
something significantly injurious to our
collective [community]5, that warrants crimi
nal guilt . Guilt isn't just a dry legal
word, it's a word with emotion, the idea
that someone should feel guilty for what
they've done to the society. And your ver
dict of guilt would be your assertion to
these defendants that they should feel guilt
for what they've done.

As they tell you, they don't feel
guilt; they don't feel that in exercising
their rights as individuals in a way that
from their viewpoint, harms no one and adds
immeasurably to their enjoyment of life in
an entirely responsible way. From their
viewpoint, there's no crime_ There is a
technical violation of the letter of a stat
ute.

(Tr. 11:92-93). Defense counsel continued:

[W]hat happens if the government as a
totality gangs up against interests of an
individual citizen, how is the citizen's
liberty to be protected? Well, their answer
was clear and written right into the Decla
ration as a sacred trial by jury; the idea
is, don't worry, the government, no matter
how bad it gets, can't take out liberty away
without a group of us --

ADA DEVLIN: Objection.

THE COURT: Noted.

The transcript erroneously contains the word
munity" (Tr. 11:92).

"im-



6

9

DEFENSECOUNSEL:-- without a group of us
agreeing with our unanimous verdict that be
havior has taken place that warrants the
State in taking the liberty away. That's
why we speak of the jury as a bulwark of
liberty; that's why we speak of the jury as
the conscience of the community.6

Think of what they want you to believe;
they want you to believe that your job is
limited to just saying the fact, did they
smoke the marijuana cigarette, and elements
of the statute, the letter of the law meant.
You don't need much conscience for that, no
reason for being the conscience of the com
munity for that, we're not even disputing"
the fact, you have nothing to do, clearly
the role of the jury is precisely the job of
limiting the State when it overreaches in
some way.

So, we're no talking here about a case
In which we all collectively agree that
smokingmarij uana is an awful crime against
our society like murder; we're talking about
something at the edge, we're talking about
the kinds of issues on which people have
real disagreement, and the question is, is
the jury a vehicle through which citizens
can come together and make moderate, wise,
judgments about whether the hundreds, the
thousands, of people who are being arrested
for marijuana and made criminals by using --
ADADEVLIN:Objection.

The jury only properly acts as the nconscience of
the community" in assessing whether a killing occurred
with extreme atrocity or cruelty." See e. g., Common
wealth v. Torres, 437 Mass. 460, 464 (2002); Common
wealth v. Fitzmeyer, 414 Mass. 540, 547 (1993). Oth
erwise, such argument is improper. See Commonweal th
v. Mathews, 31 Mass. App. Ct. 564, 573 (1991) (inap
propriate to tell the jurors that they were "the con
science of the community." nThey bear no such burden;
their role in a trial is limited to finding the facts
on the basis of the evidence, dispassionately and im
partially"); Commonweal th v. Awad, 47 Mass. App. Ct.
139, 145 (1999).
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THE COURT: Noted.

DEFENSE COUNSEL: -- whether that makes

sense. You, as a jury are being asked to
determine whether the defendant committed a

crime. The prosecution has charged that.
this defendant has used and possessed mari
juana in violation of State laws and that
the possession is criminal. It's your re
sponsibility to determine first, whether the
statutory charge against the defendants is
true; that's not hard, it's true.

The proof of the truth of the statutory
charge against the defendant [s], I suggest
to you is a legal precondition that must ex
ist for you to convict of a crime, but is
not in itself a crime. You have to decide
whether the defendant's conduct is a crime

and justifies your verdict of criminal
guilt.

Now, one last argument, the strongest
argument that I can this of is the Constitu
tion. Here it is, you see the defendants
here, they are two old white guys, why
should they get off when the hundreds of
people who are young and poor and black --

ADA DEVLIN: Objection.

DEFENSE COUNSEL: -- get convicted??

Defense counsel improperly attempted to interject
defendants' race into the proceeding. See Mass. Sup.
Jud. Ct. R. 3:07, R. Prof. Conduct 3.4 (i) Counsel
discussed this and other errors at sidebar with Judge
Dougan. The conversation is not part of the record
due to the Court's "white-noise" device which made the
discussion inaudible (Tr. 11:99). The Commonwealth
reiterated its objections to defense counsels' closing
arguments, and the Court included the following cura
tive jury instruction, among others:

First of all, you're to decide the case that
was here today; you're not to decide other
cases that may have come in front of the
Court at other times. And to the extent
that there was any suggestion that there may
be an unfairness based on race in this case,
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II

THE COURT:Noted.

DEFENSECOUNSEL:Would that be some kind of
unfair preference? Well, it would be, it's
a strong argument. But it brings into focus
the reason why it's important that they be
acqui tted. They're acquitted if you do so
because they are willing to stand up to the
authority of the State and have exactly this
proceeding where they're willing to submit
to a jury and ask for your judgment. If
that's the case, if they can do that, then
everything else follows for everyone else
who wants to make the same (indiscernible).
Thank you very much.

(Tr. 11:94-96).8

taking into consideration the race of other
defendants in other cases, you're to disre
gard that, because your concern is what was
presented to you today, and I think it's
fair to say that in this case there's no is
sue about race, whatsoever, so you're to
disregard any suggestion, if you took it
that way, to take race into account or to
use it in your deliberations.

(Tr. 11:99). "

In closing, defense counsel also argued:
Historically juries in Massachusetts and the
nation reached verdicts that the government
at the time did not agree, such as refusing
to send fugi ti ve slaves back to their sup
posed masters, refusing to convict supposed
bootleggers, draft dodgers, and protesters
of various government polities. By their
verdicts these juries help shape history.

(Tr. II: 90-91) . While counsel is permitted latitude
in argument, it must remain within the bounds of the
evidence and the fair inferences from the ev.idence.
See Commonwealth v. Pettie, 363 Mass. 836, 840 (1973).
Defendants improperly attempted to divert the jury's
attention from their proper function as fact finders
and appeal to sympathy. See Commonwealth v. Dumais, 60
Mass. App. Ct. 70, 74-75 (2003).
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Thereafter, the Court instructed the jury on the

applicable law:

You must accept the legal rules and defini
tions as I give them to you. You're [sic]
function, as the jury, is to determine the
facts of the case; you're the sole and ex
clusive judges of the facts.

You are to decide if the Commonwealth has
proved the charges brought against Mr.
Stroup and Mr. Cusick beyond a reasonable
doubt and, ultimately, whether the defen
dants are guilty of the criminal charges.

(Tr. 11:101).

Additionally, in response to the defendants'

closing arguments regarding the State taking these de-

fendants' liberty away, the Court advised the jury:

There is no possibility in this case that
ei ther Mr. Stroup or Mr. Cusick will spend
any time in jailor in prison or in anyplace
else. If they're convicted, there may be
consequences, but going to jailor being im
prisoned for any period of time, of any
length of time, is not something that will
happen in this case.

(Tr. 11:100).9

9 The statutory punishment for "first offense"
marij uana possession is probation. See Commonweal th
v. Lupo, 394 Mass. 644, 648-49 (1985); G.L. c. 94C,
§ 34. It is, of course, beyond contest that a jury
cannot consider the sentencing consequences of their
verdict. See e.g., Commonwealth v. Perez, 390 Mass.
308,322 (1983); Commonwealth v. Smallwood, 379 Mass.
878, 882 (1980); Commonwealth v. Ferreira, 373 Mass.
116, 124 (1977)." Defense counsel's argument was,
therefore, beyond the permissible bounds of closing
argument (Tr. 11:92).
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SUMMARY OF THE ARGUMENT

I. The statute criminalizing marijuana posses

sion, G.L. c. 94C, § 34, has a rational basis and is

constitutional. There is no fundamental right to

smoke marijuana; therefore, the proper inquiry is

whether the criminalization of marijuana possession is

rationally related to any legitimate government pur

pose. Twice, the Supreme Judicial Court has decided

this precise question and twice upheld the statute

(pp. 15-21).

II. The trial judge properly denied defendants'

request for a jury nullification instruction. The Su

preme Judicial Court has held it is not within the le

gitimate province of the jury nto revise, reconsider,

or decide contrary" to the legal rules or the law.

The jury's role is as the sole fact finder and to ap

ply the law, as explained and instructed by the judge,

to those facts (pp. 21-24).

To that end, the Court should adopt a jury in

struction that requires jurors to alert the court when

a juror is refusing to follow the judge's instructions

regarding the applicable law. The proposed instruc

tion would affirm that a juror is required to apply

the law as instructed by the court, and refusal to do
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so during deliberations may constitute grounds for

discharging the juror '(pp. 24-26).

III. The trial judge improperly credited the de

fendants with time served (one day) when the defen

dants did not spend any time in confinement. The de

fendants' brief and minimal detention for booking on

the Boston Common does not qualify as "in confine

ment", as required by G.L. c. 279, § 33A, and inter

preted by the Supreme Judicial Court to mean "confine

ment in a jailor prison, or confinement in some com

parably secure and restrictive institutional setting_"

Additionally, the statutory punishment for "first of

fense" marijuana possession is probation. Accord

ingly, the Commonwealth requests the Court remand the

case for resentencing, before a different judge

(pp. 27-29).

Second, the trial judge did not find defendants

indigent, and the record does not support such find

ing. Therefore, the trial judge improperly waived all

fees, fines, and costs of assessments. The Common

wealth requests that upon remand for resentencing that

the judge impose the statutory assessments, in accor

dance with G.L. c. 258B, § 8 and G.L. c. 280, § 6B

(pp. 29-31).
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ARGUMENT

I. THE STATUTE CRIMINALIZING MARIJUANA POSSESSION
HAS A RATIONAL BASIS AND IS CONSTITUTIONAL.

The defendants concede that the Supreme Judicial

Court has twice upheld the constitutionality of the

statute criminalizing the possession of marijuana,

G.L. c. 94C, § 34, but defendants suggest that this

Court should re-examine those precedents Common-

wealth v. Leis, 355 Mass. 189 (1969) and Marcoux v.

Attorney General, 375 Mass. 63 (1978) (D. Br. 7-8).

As an initial matter, because this Court has no

power to alter, overrule, or decline to follow the

holdings of the Supreme Judicial Court, the defen-

dants' claim must fail. See Commonwealth v. Ready, 63

Mass. App. Ct. 171, 180 (2005); Commonwealth v. Dube,

59 Mass. App. Ct. 476, 485-86 (2003); Commonwealth v.

Colon, 52 Mass. App. Ct. 725, 730 n.l (2001) ("As an

intermediate appellate court we are bound to fol-

low the decisions of the Supreme Judicial Court").

Nonetheless, the Commonwealth addresses defendants'

substantive claim that the marijuana possession stat-

ute is unconstitutional.

First, it undisputed that there is no fundamental

right to smoke marijuana. See Marcoux, 375 Mass. at

64 (not involve "a liberty of high constitutional

rank"); Leis, 355 Mass. at 195 (no right to smoke

marijuana guaranteed by the Constitutions of the Com-

monwealth or the United States); see also United
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States v. Maas, 551 F.Supp. 645, 647 (D.N.J. 1982);

Nat'l Org. for the Reform of Marijuana Laws (NORML) V.

Bell, 488 F.Supp. 123, 132-33 (D.D.C. 1980). Accord

ingly, the analysis is whether the criminalization of

marijuana possession is rationally related to any le

gitimate government purpose. See Marcoux, 375 Mass.

at 64; Leis, 355 Mass. at 192; see also Klein v.

Catalano, 386 Mass. 701, 707 (1982) (applying rational

basis test when no fundamental right at issue).

The Legislature is presumed to have acted ration

ally and reasonably. See e.g., Coffee-Rich, Inc. v.

Comm'r of Public Health, 348 Mass. 414, 422 (1965);

Commonwealth V. Finnigan, 326 Mass. 378, 379 (1950).

Defendants have a heavy burden in seeking to overcome

the statute's presumption of constitutionality. See El

Paso v. Simmons, 379 U.S. 497, 508-509 (1965); Common

wealth v. Lammi, 386 Mass. 299, 300 (1982) (quoting

Zayre Corp. V. Attn'y General, 372 Mass. 423, 433

(1977». Indeed, it is not for the courts to judge

the wisdom of statutes. See Commonwealth v. Leno, 415

Mass. 835, 841 (1993); Mellor V. Berman, 390 Mass.

275, 283 (1983); Lammi, 386 Mass. at 300 (deference is

not judicial abdication nor unwillingness to perform

.role, but recognition of separation of powers and "un

desirabili ty" of substituting court's idea of correct

policy for popularly elected legislature).
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The Supreme Judicial Court has twice held that

the statute criminalizing marijuana possession and use

is rationally related to legitimate government inter

ests. See Marcoux, 375 Mass. at 64; Leis, 355 Mass.

at 192. In Leis, the Court held that such legitimate

state interests include "[t] 0 prevent 'psychotic

breaks,' to guard against the use of more dangerous

drugs and to eliminate a cause of automobile acci

dents ... " 355 Mass. at 195. Ten years later in Mar

coux, the Supreme Judicial Court revisited Leis and

declined to overrule the prior precedent. 375 Mass.

at 64.

In Marcoux, petitioners admitted that marijuana

can be harmful in some circumstances and a "fresh in

quiry would yield no different result on the applica

tion of the [rational basis test]." 375 Mass. at 65.

Importantly, the Marcoux Court noted other j urisdic

tions' decisions have held "the apprehension of dan

gers to health and safety from marijuana to be ration

ally based; they mention such risks as psychotic reac

tions and automobile accidents." Id. Thus, under Su

preme Judicial Court precedent, the legislature had a

rational basis to justify statutory restriction and

control of marijuana. See Marcoux, 375 Mass. at 64;

Leis, 355 Mass. at 192.

Indeedr the overwhelming majority of jurisdic

tions have upheld similar statutes under the rational
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See e.g., State v. Murphy, 570 P.2d 1070,

1074-75 (Ariz. 1977); People v. Oatis, 70 Cal. Rptr.

524, 528 (Cal. Ct. App. 1968); Albo v. State, 379 So.

2d 648, 649-50 (Fla. 1986); Blincoe v. State, 204

S.E.2d 597, 598 (Ga. 1974); State v. Renfro, 542 P.2d

366, 368 (Haw. 1975); Illinois NORMLFInc. v. Scott,

383 N.E.2d 1330, 1334 (Ill. Ct. App. 1978); State v.

Chrisman, 364 So. 2d 906, 907 (La. 1978); State v.

Kells, 259 N.W.2d 19, 24 (Neb. 1977); People v. Young,

361 N.Y.S.2d 762, 768 (N.Y. App. Div. 4 1974); State

v. Kaplan, 209 S.E.2d 325, 327 (N.C. Ct. App. 1974);

Crow v. State, 551 P.2d 279, 283 (Okla. Crim. App.

1976); State v. Smith, 610 P.2d 869, 876 (Wash.

1980) .10

10 Courts have also reviewed constitutional chal
lenges to marijuana possession statutes on other
grounds, .including due process of law, equal protec
tion, unconstitutionally vague, violative of the First
Amendment or Ninth Amendment, violative of the right
to privacy, and punishment for possession constitutes
cruel and unusual punishment. In each of these in-'
stances, the courts have upheld the statutes. See
e.g., Rogers v. Estelle, 571 F.2d 1381 (5th Cir.
1978); Louisiana Affiliate of NatFl Org. for Reform of
Marijuana Laws (NORML)v. Guste, 380 F.Supp. 404 (E.D.
La. 1974), affFd, 511 F.2d 1400 (5th Cir. 1975), cert.
denied, 423 U.S. 867 (1975); People v. Bloom, 76 Cal.
Rptr. 137 (Cal. Ct. App. 1969); People v. Widener, 34
Cal. Rptr. 130 (Cal. Ct. App. 1963); Hamilton v.
State, 366 So. 2d 8 (Fla. 1978); Cuevas v. State, 279
So. 2d 817 (Fla. 1973); Borras v. State, 229 So. 2d
244 (F1a . 1969); Mais 1er v. Stat e , 425 So. 2d 107
(Fla. Dist. Ct. App. 1982); State v. Baker, 535 P.2d
1394 (Haw. 1975); State v. Chrisman, 364 So. 2d 906
(La. 1978); State v. Harlan, 556 So. 2d 256 (La. Ct.
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Here, the trial judge -- after reviewing the de-

fendants' motions, affidavits, and hearing argument --

held that the defendants' materials themselves sug-

gested arguments that support a rational basis for the

legislature's action to regulate marijuana use and

possession; the Court. did not find any new evidence

that prevents the legislature from prohibiting mari-

juana possession (Tr. 11:4-5).

In this case, it is unnecessary and improper for

the Court to remand the case for an evidentiary hear-

lng. See Leis, 355 Mass. at 202 (Kirk, J., concur-

ring) (citing Brotherhood of Locomotive Firemen & En-

ginemen v. Chicagor Rock Island & Pacific R.R.,· 393

U.S. 129, 142-43 (1968)). It is not for the Court to

launch an inquiry in an attempt to resolve a debate

that has been settled in the legislative forum. Id.

Simply put, in this case, two marijuana activists

disagreed with the criminal laws of the Commonwealth.

Citizens (and here, non-citizens) who disagree with

the Legislature's determination of policy are not

without remedies. UThe popular initiative is coexten-

sive with the Legislature's law-making power under

Part II, c. 1, § 1 " Paisner v. Attn' y General,

App.
Crim.
1980);
1976).

390 Mass. 593, 601 (1983); see also Mass. Const. Pt.

1990); Miller v. State, 458 S.W.2d 680 (Tex.
App. 1970); State v. Smith, 610 P.2d 869 (Wash.

State v. Anderson, 558 P.2d 307 (Wash. Ct. App.
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I, art. 19 (the right of the people to petition the

Legislature) . The remedy, however, does not lie with

the courts. See id. It is for the Legislature to de-

cide (perhaps at the defendants' and their associa-

tions' urging) whether the present statute attains the

best solution. See Marcoux, 375 Mass. at 72.

In fact, the· political process has responded on

this precise issue with uQuestion 2" last fall.II The

Commonwealth acknowledges that, as of January 2, 2009,

the possession of less than one ounce of marijuana is

subject only to a fine, though it is still unlawful.

See G.L. c. 4, § 1 (effective January 2, 2009). The

possession of more than one ounce of marijuana remains

subject to probation and potentially incarceration.

G.L. c. 94C, § 34.

Notw~thstanding, as the defendants acknowledge,

on September 15, 2007, when they shared a marijuana

cigarette on the Boston Common, such action was a

criminal offense under G.L. c. 94C, § 34 (D. Br. 5).

This statute is rationally related to legitimate gov-

ernment purposes and therefore constitutional. See

Marcoux, 375 Mass. at 64; Leis, 355 Mass. at 192. Ac-

11 uQuestion 2" is not. the first instance where the
legislative and political processes have reacted re
garding criminalization of marijuana possession. The
Marcoux Court. observed that the penalty for "simple
possession" of marijuana was reduced after the Leis
decision. See 375 Mass. at 71-72.
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cordingly, the Court should affirm the defendants'

convictions. See id.

II . THE TRIAL JUDGE PROPERLY DENIED DEFENDANTS' RE-
QUEST FOR A JURY NULLIFICATION INSTRUCTION.

A. Jurors Have No Right To Nullify The Law On
Which They Are Instructed.

Jurors do not have a right to nullify the law on

which they are instructed. Commonwealth v. Kirwan,

448 Mass. 304, 319 (2007); Commonwealth v. Leno, 415

Mass. 835, 842 (1993); Commonwealth v. Fernette, 398

Ma ss . 658, 671 n.23 (1986) . It is not within the le-

gitimate province of the jury "to revise, reconsider,

or decide contrary" to the legal rules or the law.

Commonwealth v. Porter, 51 Mass. 263, 286 (1845). See

also Commonwealth v. Dickerson, 372 Mass. 783, 797

(1977) (instruction that jury has duty to return

guilty verdict if it finds the defendant guilty was

proper); Commonwealth v. Sosnowski, 43 Mass. App. Ct.

367, 374 (1997 ) (same)

The Supreme Judicial Court has consistently held

that trial judges are not required to give a jury nul-

lification instruction. See Kirwan, 448 Mass. at 319

(Court has "consistently declined to recognize jury

nullification instructions [in felony murder] and

other contexts ..."); Leno, 415 Mass. at 842 (jury nul-

lification instruction is not required); Fernette, 398

Mass. at 670-671 (no error in not instructing jurors

on nullification) .
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The jury's role is as the sole fact finder and to

apply the law, as explained by the judge, to those

facts. See Dickerson, 372 Mass. at 797; Commonwealth

v. Anthes, 71 Mass. 185, 193 (1855); Porter, 51 Mass.

at 286; see also Sparf & Hansen v. United States, 156

O.S. 51, 74 (1895) ("[I)t the most sacred constitu

tional right of every party accused of a crime that

the jury should respond as to the facts, and the court

as to the law ..."). "[T]he jury's function ... is not

to weigh possible verdicts with an eye toward dispens

ing mercy in certain cases or imposing heavier penal

ties in others. Rather, the jury's function is solely

one of fact finding with respect to the legal stan

dards regarding innocence or guilt." Commonwealth v.

Ferreira, 373 Mass. 116, 124 (1977).

Indeed, it is the jury's duty to return a guilty

verdict of the highest crime proved beyond a reason

able doubt-- a duty in direct conflict with the con

cept of nullification. See Kirwan, 448 Mass. at 319;

Commonwealth v. Paulding, 438 Mass. 1, 9 (2002); Fer

nette, 398 Mass. at 670. Instructing on nullification

would place undue pressure on jurors involuntarily as

signed to jury duty to assume the burdens of a "mini

legislator" or judge and to determine what the law

should be. See United States v. Dougherty, 473 F.2d

1113, 1136 (D.C. Cir. 1972).
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Defendants boldly claim: "We do not seek 'nulli-

fication,'" and "We did not ask the trial judge to so

instruct ... " (D. Br. 24). But defendants argue the

trial judge erred because he did not explain to the

jury its responsibility to "judge the justice of the

prosecution according to the law of conscience" (D.

Br. 25). As this instruction was essentially a jury

nullification instruction, the defendants' position is
untenable. See Fernette, 398 Mass. at 670-71 n.23

(defendant argued jurors' inherent right to set aside

instructions and reach verdict based on own con-

science; court rejected premise that jurors have right

to nullify the law); see also Leno, 415 Mass. at 842

(argument raised issue of jury n"ullification not ne-

cessity defense).

Here, the trial judge properly advised the jury

at the outset that the jury's function was to deter-

mine the facts and the judge's function was to In-

struct on the law that applies to the case (Tr.

11:32) . At the conclusion of trial, prior to the

jury's deliberations, the Court again instructed:

It was also
what you may
instruct you
this case.

my responsibility to rule
consider to be evidence and
on the law which applies

on
to
in

You must accept the legal rules and defini
tions as I give them to you. Y.ou're [sic]
function, as the jury, is to determine the
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facts of the case; you're the sole and ex
clusive judges of the facts.

(Tr. 11:101).

The jury has no right to nullify and there is no

lawful basis upon which a Court could give a jury nul-

lification instruction. See Kirwan, 448 Mass. at 319;

Leno, 415 Mass. at 842; Fernette, 398 Mass. at 670-71;

Porter, 51 Mass. at 286. In short, there is no such

instruction. Cf. Commonwealth v. Williams, 439 Mass.

678, 687 (2003) (noting about a requested instruction

under Commonwealth v. Bowden, 379 Mass. 472 (1980),

that there is no such instruction).

B. The Court Should Adopt A Jury Instruction
That Requires Jurors To Alert The Court If A
Juror Refuses To Follow The Law.

In Commonwealth v. Anthes, 71 Mass. 185, 193

(1855), the Supreme Judicial Court first adopted jury

instructions that required jurors to follow the charge

of the judge in matters of the law.

Marzynski, 149 Mass. 68, 72 (1889)

Commonweal th v.

As discussed

above, it is well-settled that jurors do not have a

right to revise, reconsider, or decide contrary to the

legal rules or the law. See Porter, 51 Mass. at 286;

Kirwan, 448 Mass. at 319; Lena, 415 Mass. at 842; Fer-

nette, 398 Mass. at 670-671. Contrary to these estab-

lished propositions, and only in dicta, the Court has

speculated that a juror "may" vote his or her own con-
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755 (1980)
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See Commonwealth v. Hebert, 379 Mass. 752,

The Court should clarify this proposition and

adopt an instruction that requires jurors to alert the

court when a juror is refusing to follow the judge's

instructions regarding the applicable law.12 The in-

struction should affirm that a juror is required to

apply the law as instructed by the court, and refusal

to do so during deliberations may constitute a ground

for discharge of the juror. See G.L. c. 234, § 26B

(permitting trial judge to discharge a deliberating

juror if juror "is unable to perform his duty for any

good cause shown").

The Supreme Judicial Court has recognized that

jurors who will not follow the judge's instructions on

the law are properly dismissed. See Commonwealth v.

Cousin, 449 Mass. 809, 822 (2007) (trial judge prop-

erly dismissed jurors who could not be expected to

follow the court's instructions). Likewise, for other

instances of juror misconduct during deliberations or

at any other time, the Court may exercise discretion

and discharge the juror. Commonwealth v. Swafford,

441 Mass. 329, 337 (2004) (trial judge properly dis-

missed juror who physically separated herself from the

rest of the jury, refused to participate in the delib-

12 The Commonwealth's proposed instruction is at-
tached at Appendix 1.
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erations, and informed trial judge she was no longer

fair and impartial after another juror called her

names); Commonwealth v. Peppi celli, 70 Mass. App. Ct.

87, 94 (2007) (trial judge properly discharged delib

erating juror in part because juror violated the

judge I s repeated instructions not to discuss the case

outside of the jury room). Similarly, when a juror

indicates his or her refusal to follow the judge's in

struction on the law, the court should be alerted and

permi tted to act accordingly. See id. See also Com

monwealth's Proposed Instruction at Appendix 1. For

the Commonwealth maintains as fundamental that our

government "is of laws and not of men." See Mass.

Const. Pt. I, art. 30.

Notwithstanding whether the Court adopts an addi

tional instruction, in this case, there was no basis

to permit,

struction.

Mass. at

51 Mass.

much less require,

See Kirwan, 448

842; Fernette, 398

at 286. The trial

a jury nullification in

Mass. at 319; Leno, 415

Mass. at 670-71; Porter,

judge's ruling and jury

instructions were proper.
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III. THE TRIAL JUDGE ERRED BY CREDITING DEFENDANTS
WITH TIME SERVED (ONE DAY) WHEN THEY DID NOT
SPEND ANY TIME IN CONFINEMENT AND BY WAIVING ALL
FEES, FINES, AND COSTS OF ASSESSMENTS.

A. Defendants '
booking on
ify as "in
erred by
time.

brief and minimal detention for
the Boston Commondoes not qual
confinement," and the trial judge
crediting defendants' with such

Pursuant to G.L. c. 279, § 33A, a judge imposing

a sentence of incarceration "shall order that the

prisoner be deemed to have served a portion of said

sentence, such portion to be the number of days spend

by the prisoner in confinement prior to such sentence

awaiting and during trial." A defendant is only enti-

tIed to credit for the number of days "in confinement"

and not more than that. Commonwealth v. Morasse, 446

Mass. 113, 116 (2006); Commonwealth v. Murphy, '63

Mass. App. Ct. 753, 757 (2005); Commonwea1th v.

Carter, 10 Mass. App. Ct 618, 620 (1980).

While the statute does not define "in confine-

ment," .the Supreme Judicial Court, after a detailed

review of the statute's legislative history, concluded

that "in confinement" was limited to mean "confinement

in a jailor prison, or confinement in some comparably

secure and restrictive institutional setting." Mo-

rasse, 446 Mass. at 122. See also Commonwealth v.

Speight, 59 Mass. App. Ct. 28, 32 (2003) (to receive

credit for time spent subject to probation condition,
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defendant must show deprivation of liberty approached

incarceration} .

The purpose of G.L. c. 279, § 33A, was to provide

relief in the form of sentencing credit to defendants

who spent time in jail· or correctional institution

while awaiting trial and prior to sentencing. See Mo

rasse, 446 Mass. at 117; 119 (citing 1955 Senate Doc.

No. 750 at 75 and The "Crediting of Jail Time on Sen

tence" Report); Commonwealth v. Grant, 366 Mass. 272,

274 (1974); Carter, 10 Mass. App. Ct. at 620 (purpose

to afford relief'to persons unable to make bail).

In Morasse, the Supreme Judicial Court held re

striction to "house arrest on pretrial probation" is

not the equivalent of incarceration and does not qual

ify for sentencing credit. See 446 Mass. at 121

Home confinement restricts movements outside of the

home, but otherwise, the defendant is free to do as he

wishes. Id. at 120. Imprisonment in a house of cor

rection means being housed in a place for the confine

ment of juvenile offenders, or those who have commit

ted crimes of lesser magnitude. Commonwealth v.

Cowan, 422 Mass. 546, 549 (1996).

In the present case, Officer Walsh escorted de

fendants to the temporary booking tent on the Boston

Common (Tr. II:46; 69; 91). Defendants were booked

and released (Tr. II:46; 69; 91). Thereafter, defen

dants were accorded the freedom to do as they wished
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-- to return to their organizations' booths, to asso-

ciate with whomever they pleased, to deliver their

keynote speeches at the event, and to otherwise par-

ticipate in the "Hemp Fest." See Morasse, 446 Mass.

at 120. Defendants' brief and minimal detention for

booking purposes only, like home confinement, is a far

cry from the pervasive restrictions and surveillance

imposed on persons confined to jail, prison, or other

restrictive institutional setting, like a State Hospi-

taL See id.

Accordingly, the Commonwealth requests the Court

remand the case for resentencing, before a different

judge, in accordance with Morasse. Addi tionally at

resentencing, the Commonwealth also requests that de-

fendants be placed on probation or the Court file

written findings stating its reasons for declining to

do so, in accordance with Commonwealth v. Lupo, 394

Mass. 644, 648-49 (1985) and G.L. c. 94C, § 34.

B. The trial judge did not find defendants in
digent, and the record does not support such
a finding; therefore, the trial judge im
properly waived all fees, fines, and costs
of assessments.

The trial judge improperly waived all fees,

fines, and costs of assessments (Tr. II:111-12) with-

out a showing that defendants were indigent.

c. 258B, § 8; c. 280, § 6B.

See G.L.
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Under G.L. c. 258B, § 8 the court shall impose a

fifty dollar ($50.00) assessment on a defendant who is

convicted of a misdemeanor. This assessment "may be

reduced or waived only upon a written finding of fact

that such payment would cause the person ... severe

financial hardship." Id. Additionally, pursuant to

G.L. c. 280, § 6B, a person convicted under G.L.

c. 94C, § 34, is required to pay "an assessment of not

less than one hundred and fifty dollars nor more than

five hundred dollars ... in addition to any other

fines or restitution imposed

may exercise its discretion to

" Again, the court

reduce or waive this

assessment in the court's discretion, but only if the

court finds the assessment causes "undue hardship".

Id.

In this case, the record is devoid of any facts

to support a finding that these defendants were indi

gent. Both defendants were professionally employed -

Mr. Cusick as the associate publisher of High-Times

magazine and Mr. Stroup a lawyer and founder of NORML

(Tr. 11:59-60; 65). They traveled from their suburban

homes in Upper Montclair, New Jersey and Falls Church,

Virginia to attend the "Hemp Fe'st"in Boston and men

tioned attending similar festivals around the country

(Tr. 11:58-60; 65). The trial judge did not offer any

explanation on the record for waiving all fees, fines,

and costs of assessments (Tr. 11:111-12).
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Accordingly, the Commonwealth requests that upon

remand for resentencing that the judge impose the

statutory assessments, In accordance with G.L.

c. 258B, § 8 and G.L. c. 280, § 6B.

CONCLUSION

For the foregoing reasons, the Commonwealth re-

spectfully requests that this Honorable Court affirm

the defendants' convictions, remand the case for re-

sentencing, and impose the statutory assessments.

Respectfully submitted
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District Attorney
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ADDENDUM

G.L. c. 94C, § 34. Unlawful possession of particular
controlled substances, including heroin and marihuana.

No person knowingly or intentionally shall pos
sess a controlled substance unless such substance was
obtained directly, or pursuant to a valid prescription
or order, from a practitioner while acting in the
course of his professional practice, or except as oth
erwise authorized by the provisions of this chapter.
Except as hereinafter provided, any person who vio
lates this section shall be punished by imprisonment
for not more than one year or by a fine of not more
than one thousand dollars, or by both such fine and
imprisonment. Any person who violates this section by
possessing heroin shall for the first offense be pun
ished by imprisonment in a house of correction for not
more than two years or by a fine of not more than two
thousand dollars, or both, and for a second or subse

quent offense shall be punish€d by imprisonment in the
state prison for not less than two and one-half years
nor more than five years or by a fine of not more than
five thousand dollars and imprisonment in a j ail or
house of correction for not more than two and one-half

years. Any person who violates this section by posses
sion of marihuana or a controlled substance in Class E
of section thirty-one shall be punished by imprison
ment in a house of correction for not more than six
months or a fine of five hundred dollars, or both. Ex

cept for an offense involving a controlled substance
in Class E of section thirty-one, whoever violates the
provisions of this section after one or more convic
tions of a violation of this section or of a felony

under any other provisions of this chapter, or of a
corresponding provision of earlier law relating to the
sale or manufacture of a narcotic drug as defined in
said earlier law, shall be punished by imprisonment in
a house of correction for not more than two years or

by a fine of not more than two thousand dollars, or
both.

If any person who is charged with a violation of
this section has not previously been convicted of a
violation of any provision of this chapter or other
provision of prior law relative to narcotic drugs or
harmful drugs as d€fined in said prior law, or of a
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felony under the laws of any state or of the United
States relating to such drugs, has had his case con
tinued without a finding to a certain date, or has
been convicted and placed on probation, and if, during
the period of said continuance or of said probation,
such person does not violate any of the conditions of
said continuance or said probation, then upon the ex
piration of such period the court may dismiss the pro
ceedings against him, and may. order sealed all offi
cial records relating to his arrest, indictment, con
viction, probation, continuance or discharge pursuant
to this section; provided, however, that departmental
records which are not public records, maintained by
police and other law enforcement agencies, shall not
be sealed; and provided further, that such a record
shall be maintained in a separate file by the depart
ment of probation solely for the purpose of use by the
courts in determining whether or not in subsequent
proceedings such person qualifies under this section.
The record maintained by the department of probation
shall contain only identifying information concerning
the person and a statement that he has had his record
sealed pursuant to the provisions of this section. Any
conviction, the record of which has been sealed under
this section, shall not be deemed a conviction for
purposes of any disqualification or for any other pur
pose. No person as to whom such sealing has been or
dered shall be held thereafter under any provision of
any law to be guilty of perjury or otherwise giving a
false statement by reason of his failure to recite or
acknowledge such arrest, indictment, conviction, dis
missal, continuance, sealing, or any other related
court proceeding, in response to any inquiry made of
him for any purpose.

Notwithstanding any other penalty provision of
this section, any person who is convicted for the
first time under this section for the possession of
marihuana or a controlled substance in Class E and who

has not previously been convicted of any offense pur
suant to the provis~ons of this chapter, or any provi
sion of prior law relating to narcotic drugs or harm
ful drugs as defined in said prior law shall be placed
on probation unless such person does not consent
thereto, or unless the court files a written memoran
dum stating the reasons for not so doing. Upon suc-
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cessful completion of said probation, the case shall
be dismissed and records shall be sealed.

It shall be a prima facie defense to a charge of
possession of marihuana under this section that the
defendant is a patient certified to participate in a
therapeutic research program described in chapter
ninety-four D, and possessed the marihuana for per
sonal use pursuant to such program.

G.L. c. 277, § 70C. Civil Infractions.

Upon oral motion by the Commonwealth or the de
fendant at arraignment or pretrial conference, or upon
the court's own motion at any time, the court may,
unless the Commonwealth obj ects, in writing, stating
the reasons for such objection, treat a violation of a
municipal ordinance, or by-law or a misdemeanor of
fense as a civil infraction. The provisions of this
section shall not apply to the offenses in sections
22F, 24, 24D, 24G, 24L, and 24N of chapter 90, sec
tions S, SA, and SB of chapter 90B, chapter l19, chap
ter 119A, chapter 209, chapter 209A, chapter 265, sec
tions 1, 2, 3, 6, 6A, 6B, 8B, 13, 13A, 13B, 13C, 14,
14B, 15, 15A, 16, 17, 18, 19, 20, 23, 28, 31 and 36 of
chapter 268, chapter 268A, sections 10, lOA, 10C, 10D,
10E, lIB, llC, lIE, 12, 12A, 12B, 12D and 12E of chap
ter 269 and sections 1, 2, 3, 4, 4A, 4B, 6, 7, 8, 12,
13, 16, 28, 29A and 29B of chapter 272. If a motion to
proceed civilly is allowed, the court shall not ap
point counsel. If counsel has already been appointed,
the court shall revoke the appointment. A person com
plained of for such civil infraction shall be adjudi
cated responsible upon such finding by the court and
shall not be sentenced to any term of incarceration.
The Commonwealth shall maintain a copy of all obj ec
tions filed under this section and shall report the
number of such objections, delineated by divisions of
the district court, every 6 months to the house and
senate committees on ways and means.

When the court has treated a violation of a mu
nicipal ordinance or by-law or a misdemeanor offense
as a civil infraction under this section and the ordi
nance, by-law or misdemeanor in question does not set
forth a civil fine as a possible penalty, the court
may impose a fine of not more than $5,000. An adjudi-
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cation of responsibility shall neither be used in the
calculation of second and subsequent offenses under
any chapter, nor as the basis for the revocation of
parole or of a probation surrender. An adjudication of
responsibility under this section may include an order
of restitution.

G.L. c. 279,· § 33A. Credit for days of confinement
awaiting and during trial.

The court on imposing a sentence of commitment to
a correctional institution of the Commonwealth, a
house of correction, or a jail, shall order that the
prisoner be deemed to have served a. port.i on of said
sentence, such portion to be the number of days spent
by the prisoner in confinement prior to such sentence
awaiting and during trial.

G.L. c. 258B, § 8. Assessments Imposed Against Per
sons Convicted. of Crimes or Found Delinquent; Collec
tion; Refund; Assessments to be in Addition to Other
Fines or Restitution.

The court shall impose an assessment of no less
than $90 against any person who has attained the age
of seventeen years and who is convicted of a felony or
against whom a finding of sufficient facts for a con
viction is made on a complaint charging a felony. The
court shall impose an assessment of $50 against any
person who has attained the age of seventeen and who
is convicted of a misdemeanor or against whom a find
ing of sufficient facts for a conviction is made on a
complaint charging a misdemeanor. The court shall im
pose an assessment of $45 against any person who has
attained the age of fourteen years and who is adjudi
cated a delinquent child or against whom a finding of
sufficient facts for a finding of de~inquency is made.
The court, including the clerk-magistrate, or the reg
istrar of motor vehicles shall impose an assessment of
$45 against any violator who fails to pay the sched
uled civil assessment for a civil motor vehicle in
fraction or to request a noncriminal hearing w·ithin
the twenty day period provided for in subsection (A)
of section three of chapter ninety C, except where the
person is required by law to exercise the right to pay
before a justice _ When multiple civil motor vehicle
infractions arising from a single incident are
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charged, the total assessment shall not exceed $75;
provided, however, that the total assessment against a
person who has not attained seventeen years shall not
exceed thirty dollars. In the discretion of the court
or the clerk magistrate in the case of a civil motor
vehicle infraction that has not been heard by or
brought before a justice, a civil motor vehicle as
sessment imposed pursuant to this section which would
cause the person against whom the assessment is im
posed severe financial hardship, may be reduced or
waived. An assessment other than for a civil motor ve

hicle infraction imposed pursuant to this section may
be reduced or waived only upon a written finding of
fact that such payment would cause the person against
whom the assessment is imposed severe financial hard
ship. Such a finding shall be made independently of a
finding ~f indigency for purposes of appointing coun
sel. If the person is sentenced to a correctional fa
cility in the Commonwealth and the assessment has not
been paid, the ~ourt shall note the assessment on the
mittimus.

All such assessments made shall be collected by
the court or by the registrar, as the case may be, and
shall be transmitted monthly to the state treasurer.
If the person convicted is sentenced to a correctional
facili ty in the Commonwealth, the superintendent or
sheriff of the facility shall deduct any part or all
of the monies earned or received by any inmate and
held by the correctional facility, to satisfy the vic
tim and witness assessment, and shall transmit such
monies to the court monthly. The assessment from any
conviction or adjudication of delinquency which is
subsequently overturned on appeal shall be refunded by
the court to the person whose conviction or adjudica
tion of delinquency is overturned. Said court shall
deduct such funds from the assessments transmitted to
the state treasurer. Assessments pursuant to this sec

tion shall be in addition to any other fines or resti
tution imposed in any disposition.

When a determination of the order of priority for
payments required of a defendant must be made by the
court or other criminal justice system personnel re
quired to assess and collect such fines, assessments
or other payments, the victim and witness assessment
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mandated by this section shall be the defendant's
first obligation.

G.L. c.· 280, § 6B. Assessment Against
victed Under Certain Sections of G.L. c.
tion and Transmittal.

Per sons Con
94C; Collec-

The court shall impose an assessment of not less
than thirty-five dollars nor more than one hundred
dollars against any person who has attained the age of
seventeen years and who is convicted of a misdemeanor
or against whom a finding of sufficient facts for a
conviction is made on a complaint charging a misde
meanor under sections thirty-two C, thirty-two D, and
thirty-two G and thirty-five of chapter ninety-four C.
The court shall impose an assessment of not less than
one hundred and fifty dollars nor more than five hun
dred dollars against any person who is convicted of a
felony or against whom a finding of sufficient facts
for a conviction is made on a complaint charging a
felony under sections thirty-two, thirty-two A,
thirty-two B, thirty-two E, thirty-two F and thirty
four of. chapter ninety-four C. When multiple criminal
offenses arising from a single incident are charged,
the total assessment shall not exceed five hundred
dollars. In the discretion of the court, any assess
ment imposed pursuant to this section which would
cause the person against whom the assessment is made
an undue hardship may be reduced or waived.

All such assessments made shall be collected by
the court and shall be transmitted monthly to ·the
state treasurer. The assessment from any conviction
which is subsequently overturned on appeal shall be
refunded by the court to the person whose conviction
is overturned. Said court shall deduct such funds from
the assessments transmitted to the state treasurer.
Assessments pursuant to this section shall be in addi
tion to any other fines or restitution imposed in any
disposition.

G.L. c. 234, § 26B. JURIES. GENERAL PROVISIONS. Pro
tracted trials; impanelling jurors; verdicts

case,
which

In a civil or criminal case,
to be tried with a jury in
trial, in the opinion of the

including a capital
the superior court,
court, is likely to
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be protracted, the court may order impanelled a jury
of not more than sixteen members and the court shall

have jurisdiction to try the case with such jury sub
ject to the following provisions of this section. If
at the time of the final submission of the case by the
court to the jury more than twelve members of the jury
who have heard the whole case are alive and not inca

pacitated or disqualified, the court shall direct the
clerk to place the names of all of the remaining ju
rors, except the foreman, in a box and draw the names
of a sufficient number to reduce the jury to twelve
members. Those jurors whose names are so drawn shall
not then be discharged, but shall be known as alter
nate jurors and be kept separate and apart from the
other jurors in some convenient place, subject to the
same rules and regulations, until the jury has agreed
upon a verdict or has been otherwise discharged. If,
at any time after the final submission of the case by
the court to the jury and before the jury has agreed
on a verdict, a juror dies, or becomes ill, or is un
able to perform his duty for any other good cause
shown to the court, the court may order him to be dis
charged and direct the clerk to place the names of all
of the remaining alternate jurors in a box and draw
the name of an alternate, who shall then take the
place of the discharged juror on the jury, which shall
then renew its deliberations with the alternate juror.
The court shall have jurisdiction to receive the ver
dict of the jury constituted under the provisions of
this section and shall have jurisdiction to render
judgment in said case.

In any case where the court is otherwise author
ized to direct a verdict, the court may do so without
first eliminating any of the jurors in excess of
twelve.

In those cases that are to be tried by juries of
six in a district, municipal or juvenile court, the
court may certify that a certain trial is likely to be
protracted, and may order impanelled a jury of not
more than eight members and the court shall have ju
risdiction to try the case with such jury subj ect to
the following provisions. If at the time of the final
submission of the case by the court to the jury more
than six members of the jury who have heard the whole
case are alive and not incapacitated or disqualified,
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the court shall direct the clerk to place the names of
all of the remaining jurors, except the foreman, in a
box and draw the names of a sufficient number to re

duce the jury to six members. Those jurors whose names
are so drawn shall not then be discharged, but shall
be known as alternate jurors and be kept separate and
apart from the other jurors in some convenient place,
subj ect to the same rules and regulations ~ until the
jury has agreed upon a verdict or has been otherwise
discharged. If, at any time after the final submission
of the case by the court to the jury and before the
jury has agreed on a verdict, a juror dies, or becomes
ill, or is unable to perform his duty for any other

good cause shown to the court, the court may order him
to be discharged and direct the clerk to place the
names of all of the remaining alternate jurors in a
box and draw the name of an alternate, who shall then
take the place of the discharged juror on the jury,
which shall then renew its deliberations with the al

ternate juror. The court shall have jurisdiction to
receive the verdict of the jury constituted under the
provisions of this section and shall have jurisdiction
to render judgment in said case.

G.L. c. 4,' § 1. Effective date of statutes.

A statute enacted by the general court which may
be made the subject of a referendum petition and which
is declared therein to be an emergency law, unless
otherwise expressly provided therein, shall take ef
fect as soon as it has the force of a law conformably
to the constitution. A statute so enacted which may
not be made the subj ect of such a petition and for
which a different time of taking effect is not therein
expressly provided shall take effect as soon as it has
the force of a law as aforesaid if it is declared
therein to be an emergency law, otherwise on the thir
tieth day next after the earliest day on which it has
the force of a law as aforesaid; provided, that a
statute so enacted which may not be made the subject
of such a petition and which is to take effect upon
its acceptance by a municipal or other corporation or
by any board or officer thereof, unless otherwise ex
pressly provided therein, shall, for the' purpose of
such acceptance only, take effect as soon as it has
the force of a law as aforesaid.
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Mass. Sup. Jud. Ct. R. 3:07, R. Prof. Conduct 3.4(i.
FAIRNESS TO OPPOSING PARTY AND COUNSEL.

A lawyer shall not:

* * * *

(i) in appearing in a professional capacity be
fore a tribunal, engage in conduct manifesting bias or
prejudice based on race, sex, religion, national ori
gin, disability, age, or sexual orientation against a
party, witness, counsel, or other person. This para
graph does not preclude legitimate advocacy when race,
sex, religion, national origin, disability, age, or
sexual orientation, or another similar factor is an
issue in the proceeding.
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APPENDIX 1

COMMONWEALTH'S PROPOSED JURY INSTRUCTION

The integrity of a trial requires that jurors, at all
times during their deliberations, conduct themselves

as required by these instructions. Accordingly,
should it occur that any juror refuses to deliberate
or expresses an intention to disregard the law or to
decide the case based on penalty or punishment, or any
other improper basis, it is the obligation of the
other jurors to immediately advise the Court of the
situation.
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