Digital Learning Legal Background Paper

The TEACH Act:  The Impact of Copyright and Compromise

on Digital Distance Education

Introduction


In 2001, the Technology, Education and Copyright Harmonization (TEACH) Act amended Section 110(2) of the copyright statute, redefining privileges of educators—specifically, online distance educators—in response to concerns that the law was limiting online educators’ ability to teach their students.  As originally enacted in 1976, Section 110(2) was seen to provide exemptions sufficient to “cover all of the various methods by which performances or displays in the course of systematic instruction take place.”
  However, development of digital methods for distance education by the end of the 20th century strained Section 110(2), which had been enacted when closed-circuit television and radio were the only means of such distance learning.
  The 1976 version of Section 110(2) authorized:

performance of a nondramatic literary or musical work or display of a work, by or in the course of a transmission, if — 


(A) the performance or display is a regular part of the systematic instructional activities of a governmental body or a nonprofit educational institution; and 


(B) the performance or display is directly related and of material assistance to the teaching content of the transmission; and 


(C) the transmission is made primarily for -- 



(i) reception in classrooms or similar places normally devoted to instruction, or 


(ii) reception by persons to whom the transmission is directed because their disabilities or other special circumstances prevent their attendance in classrooms or similar places normally devoted to instruction, or 


(iii) reception by officers or employees of governmental bodies as a part of their official duties or employment. 

While permitting displays of all works, Section 110(2) permitted performances only of non-dramatic literary or musical works, thus providing no exemption for projection of films or performance of plays in the course of distance education.
  Furthermore, the exemption restricted where transmission could be received, and by whom: recipients, if not subject to “special circumstances” preventing their physical attendance of class, had to have been located in a physical classroom or similar place of instruction.
 


As written, then, Section 110(2) had only limited application to digital distance education.
  In response to indications of its being outdated and inapplicable to current technologies, the Copyright Office proposed changes in April 1998, submitting initial recommendations to congressional committee leaders.
  Though the proposed changes were not accepted, the Copyright Office’s proposal for a study of the legal issues involved in digital distance education was accepted and incorporated into Section 403 of the Digital Millennium Copyright Act (DMCA), 
 which charged the Copyright Office with conducting a study of digital distance learning and its intersection with copyright law.
 

History and Background

The DMCA was enacted into law on October 28, 1998.
  Section 403 of that act required that the Copyright Office consult with interested parties—educational institutions and libraries, copyright holders and their representatives—and submit to Congress a report suggesting methods of supporting distance education while respecting the interests of copyright holders.
   The Register of Copyrights solicited comments and held public hearings throughout 1999.


In the nearly 200 comments and reply-comments received by the Register,
 interested parties appealed to common themes.  In support of greater exceptions for distance education, many educators, librarians and universities urged a broadening of the exemptions of Section 110(2).  Likewise, in support of greater protections for copyright holders, record companies, publishers and writers urged the Office to resist limiting rights.
  Namely, representatives of copyright holders generally noted:

· dangers posed to copyright holders by digital piracy;

· the functionality of the existing system and lack of need for new exemptions;

· the efficiency and success of licensing systems and arrangements;

· negative impacts on creation of copyrighted works and dissemination to educators that weakened rights would have;
 and

· the inadequacy of technological means of limiting access and protecting against copying of online materials.

On the other hand, representatives of universities, libraries, and online learning institutions generally noted:

· the inadequacy and out-datedness of the existent regime, given the expansion of distance-education practices beyond closed-circuit television;

· chilling effects of difficult and unequal licensing negotiations with copyright holders;

· the availability of reasonable technological barriers to unauthorized access and copying;

· the inadequacy or unreliability of current fair use doctrines to protect educators.

Additionally, parties representing various interests expressed concern about accreditation and quality of online learning programs, particularly in light of their profitability.


Ultimately, on the basis of these comments and independent research, the U.S. Copyright Office presented a “Report on Copyright and Digital Distance Education” to Congress in May of 1999, in which the office recommended several changes to sections 110(2) and 112 of the Copyright Act.
  Specifically, the Copyright Office noted the following problems with the previous Section 110(2) as it applied to digital distance education:

· Digital transmission of educational works “involves multiple acts of reproduction, and often distribution, which are not covered by section 110(2).  Therefore, even if the performance and display were exempted, these digital transmissions would result in an infringement unless the accompanying acts of reproduction and distribution were otherwise authorized.”

· While students taking distance courses because of hindrances caused by employment, geography or childcare might fit into the Section’s definition of “special circumstances,” a majority of students taking distance classes would not—and, as such, copyrighted works transmitted to them in a non-classroom setting would not be exempted from protection.

The Report sought to achieve a “balance of interests between copyright owners and users of works” and suggested that “updating section 110(2) to allow the same activities to take place using digital delivery mechanisms, while controlling the risks involved, would continue the basic policy balance struck in 1976.”


Thus, the Copyright Office made the following recommendations for change of Section 110(2): 

a) Clarify meaning of “transmission”;
b) Expand coverage of rights to extent technologically necessary;
c) Emphasize concept of mediated instruction;
d) Eliminate requirement of physical classroom;
e) Add new safeguards to counteract new risks;
f) Maintain existing standards of eligibility;
g) Expand categories of works covered;
h) Require use of lawful copies; and
i) Add a new ephemeral recording exemption.

The Copyright Office summarized and explained these recommendations:  

Specifically, we recommend updating section 110(2), the exemption for instructional broadcasting, to allow the same types of performances and displays it currently permits to be delivered by means of digital technologies, and received by students in remote locations, whether or not in a physical classroom.  In addition, we suggest that the exemption be broadened to permit certain limited performances of categories of copyrighted works not covered by its current language.  At the same time, in order to maintain an appropriate balance between the rights of copyright owners and the needs of the educational community, we recommend that the expansion of the exemption be accompanied by the incorporation of a number of safeguards to control the risks of unauthorized dissemination and ensure the continued effectiveness of the existing restrictions in the statute.

These policy concerns and recommendations ultimately form the foundation for the 2002 TEACH Act, which substantially incorporated the Copyright Office’s study and recommendations into Section 110(2) in order to better serve the digital distance education market while recognizing the continued interests of copyright holders in protecting the markets for their works.

The TEACH Act


The TEACH Act, as first introduced in March 2001, was modeled directly on the Copyright Office’s study.  However, copyright owners perceived the bill as overly educator-friendly and persuaded legislators that the alteration of rights would significantly harm the market for their works.
  The Senate encouraged interested parties to themselves negotiate and propose alterations to the bill.  Through these negotiations, several aspects of the original bill were modified—adding, among other provisions, a requirement that institutions use technological precautions against downstream piracy.
 

On June 7, 2001, S. 487—the bill preceding the TEACH Act—having been developed through extended discussions among stakeholders, was passed by the full Senate.
   Held up for some time both by interested parties
 and by the events of September 11, 2001, it was ultimately incorporated into H.R. 2215—the 21st Century Department of Justice Appropriations Authorization Act—and signed into law by President Bush on November 2, 2002.
 


The new text of 110(2), amended by the TEACH Act,
 defines the following as not an infringement to copyright:
 

except with respect to a work produced or marketed primarily for performance or display as part of mediated instructional activities transmitted via digital networks, or a performance or display that is given by means of a copy or phonorecord that is not lawfully made and acquired under this title, and the transmitting government body or accredited nonprofit educational institution knew or had reason to believe was not lawfully made and acquired, the performance of a nondramatic literary or musical work or reasonable and limited portions of any other work, or display of a work in an amount comparable to that which is typically displayed in the course of a live classroom session, by or in the course of a transmission, if--


(A) the performance or display is made by, at the direction of, or under the actual supervision of an instructor as an integral part of a class session offered as a regular part of the systematic mediated instructional activities of a governmental body or an accredited nonprofit educational institution;

      (B) the performance or display is directly related and of material assistance to the teaching content of the transmission;

      (C) the transmission is made solely for, and, to the extent technologically feasible, the reception of such transmission is limited to--

(i) students officially enrolled in the course for which the transmission is made; or

(ii) officers or employees of governmental bodies as a part of their official duties or employment; and

(D) the transmitting body or institution--

(i) institutes policies regarding copyright, provides informational materials to faculty, students, and relevant staff members that accurately describe, and promote compliance with, the laws of the United States relating to copyright, and provides notice to students that materials used in connection with the course may be subject to copyright protection; and

(ii) in the case of digital transmissions--

(I) applies technological measures that reasonably prevent--

               (aa) retention of the work in accessible form by recipients of the transmission from the transmitting body or institution for longer than the class session; and

               (bb) unauthorized further dissemination of the work in accessible form by such recipients to others; and

(II) does not engage in conduct that could reasonably be expected to interfere with technological measures used by copyright owners to prevent such retention or unauthorized further dissemination.
The revised Section 110(2) thus expands protections for distance educators, provided that institutions meet statutory eligibility requirements and provide adequate technological protections and access controls for transmitted materials (as defined in Sections 110(2)(C) and (D)).  Specifically, as suggested by the Copyright Office, the new Section 110(2) expands the range of allowable works (excluding only instructional materials and illegal copies), eliminates the classroom requirement, allows short-term recording and retention of copied works and allows digitization of analog works.  In exchange, in order to protect copyright holders’ interests, institutions of distance education must meet eligibility requirements (qualifying as a “government body or accredited nonprofit educational institution”), institute a copyright policy about which it informs its students, provide notice to students of the copyrighted nature of instructional works, and limit transmission to enrolled students.
  Institutions must also make use of technologies to limit unauthorized copying. 

Impacts, Reactions and Expectations

The TEACH Act and the revised Section 110(2) are products of compromise between competing interests of copyright holders, concerned with protecting against leakage of their content, and educators, concerned with legal barriers to using copyrighted information in the increasingly important context of distance learning that is “remov[ing] the concept of the physical classroom.”
  Though legislators and the Copyright Office attempted to maintain the “balance” said to have been achieved in the 1976 Act, some have suggested that this balance has been tipped slightly in favor of educators.
  


Some critics have also noted that the compromises which gave fruit to the TEACH Act have limited its effectiveness.  As one such commentator writes: 

Many of the compromises made during the legislative process have limited the effect of the legislation.  In some cases, the negotiating parties incorporated such limits into the Act itself--restricting the performances and displays of works that are not nondramatic literary or musical works to reasonable and limited portions of those works. However, in many cases the limiting effects of the TEACH Act arguably were unintended.  For example, because the TEACH Act requires institutions to "reasonably prevent" unauthorized retention and dissemination of the copyrighted works that they use for online education, some institutions, which either do not know what they must do to meet this requirement or cannot afford to meet it, will choose not to rely on the legislation. Still other limitations are the result of societal or market forces.  These limiting factors include many educators' lack of interest in using the expanded types of copyrighted works that the TEACH Act authorizes and the fact that many providers of online education do not qualify as accredited nonprofit educational institutions and are therefore ineligible to take advantage of the TEACH Act.

Likewise, the effect of the Act has been limited by its requirement that institutions be non-profit and accredited, as many online educators are for-profit or not accredited.
 David Nimmer has characterized the Act as having “all the hallmarks of arcane amendments for specialized areas that have preceded it” and as “lacking national significance.”
  


Yet whether the TEACH Act ultimately will achieve its goals—maintaining a balance between interests of copyright holders and educators, encouraging the expansion of digital distance learning  while maintaining adequate protection for the markets of copyrighted materials—has yet to be functionally assessed.  As the boundaries of the new Section 110(2) are tested in courts,
 as educators become more aware of its provisions, as digital distance education further expands, and as copyright owners to assess changes in their markets attributable to the expanded privileges of 110(2), the impact of the Act will become clearer, and interested parties may assess whether their compromises have proven fruitful or futile.
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� Hutchinson, supra note 29 at 2238-39, argues that many educators may not understand the requirements or meaning of the statute, and furthermore that institutions may be wary of relying too heavily upon its protections while many of its terms—left undefined—have yet to be tested in courts.  She notes, however:


By setting guidelines for terms such as "reasonable and limited" and for what constitutes technological protection measures that "reasonably prevent" unauthorized retention and dissemination of copyrighted works, educational institutions can help clarify what these terms mean for the educational community as a whole. UMUC, for example, plans to allow some online educators to test the boundaries of the TEACH Act by using video clips in their courses, while delaying full implementation of the Act until those boundaries are further clarified. If educational institutions with greater resources and a substantial commitment to online education, like UMUC, follow similar implementation strategies, they can minimize the risks to themselves while securing a substantial benefit for all educational institutions offering online courses.
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