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5. Suggestions for further reading appear throughout this book. Three general books on tort law will be helpful on the doctrinal issues discussed. D. Dobbs, The Law of Torts (2000); F. Harper, F. James, Jr. and O. Gray, The Law of Torts (2d ed. 1986)(6 vols.); Prosser and Keeton on Torts (5th ed. 1984). Throughout the book, cases and notes will refer to relevant sections of the Restatement of the Law of Torts (4 vols. 1934–39) and the Second Restatement (4 vols. 1965–79). A Restatement (Third) of Torts: Products Liability was promulgated in 1998. A Restatement (Third) of Torts: Apportionment of Liability was published in 2000. The Restatement is an unofficial effort to summarize the decisional law on a subject. It is prepared by the American Law Institute, a group of lawyers, judges, and scholars. The intellectual foundations of tort law are explored in K. Abraham, The Forms and Functions of Tort Law (1997); J. Davies, L. Levine, and E. Kionka, A Torts Anthology (2d ed. 1999); S. Levmore, Foundations of Tort Law (1994); and R. Rabin, Perspectives on Tort Law (4th ed. 1995). The litigation process is explored in L. Grossman and R. Vaughn, A Documentary Companion to a Civil Action (1999). 

D. The Parties and Vicarious Liability

1. Plaintiffs. Hammontree involved an adult plaintiff. Her age, physical condition, and occupation would have been relevant to her damage recovery. In other situations it may be more difficult to find the proper plaintiff and to measure the recoverable loss. If a minor is hurt, suit generally will be brought on her behalf by her parent or guardian, and a damage award will be divided so that the minor will recover for any permanent physical harm (though the money will be placed in trust for her) and her parent will recover medical expenses borne on the child’s behalf. It is now generally held that an infant who is born alive may sue through a legal guardian for harm suffered before birth. This problem is well discussed in Woods v. Lancet, 303 N.Y. 349, 102 N.E.2d 691 (1951).


Recoveries in cases of death are regulated by statute because under early common law the death of either the plaintiff or the defendant terminated the lawsuit. The death of the defendant now rarely causes the abatement of otherwise valid lawsuits. As for a deceased victim, two separate interests are involved: the victim’s interest in her own bodily security and her dependents’ interest in continued economic support and in other factors we shall consider later. The first is protected by “survival” statutes that allow the estate of the deceased to bring suit for any harm for which the deceased could have sued had she survived. This would include such items as medical expenses, lost wages, and pain and suffering up to her death. The second interest is generally recognized through “wrongful death” statutes. One common pattern provides that an action may be brought by and on behalf of legally designated beneficiaries, usually close family members or next of kin, to recover for the pecuniary loss that the death has caused. Generically these statutes are called Lord Campbell’s Acts, after the first such statute adopted in 1846 in England. The survival and wrongful death interests may be vindicated in a single action.


In a lawsuit on behalf of a dead victim the actual plaintiff is usually an administrator (administratrix) or executor (executrix). An administrator is named by the court to handle the affairs of one who died intestate (with no will). If the deceased has left a will, it usually names an executor to handle the settling of estate matters, including bringing and defending lawsuits. In these cases the deceased may be referred to as the decedent, as plaintiff’s intestate, or as plaintiff’s testator.


Why is Maxine Hammontree’s husband a co‑plaintiff? Although the property damage to their jointly‑owned business is one reason, it may be that his principal claim is for loss of consortium—loss of his wife’s companionship—due to the injuries she suffered. The various aspects of “relational harm” in cases of death and injury are discussed in Chapter IV.


2. Defendants. We will see at several points in the course that defendants are being held vicariously liable for the torts of another person. This is certainly true when a corporation is held liable for the torts of its employees whether they be lower, middle or upper level. It is also true when any person in business is held liable for the torts of his or her employees. These forms of vicarious liability, called “respondeat superior,” are the most common. We briefly explore that concept at the outset.

CHRISTENSEN v. SWENSON et al

Supreme Court of Utah, 1994.

874 P.2d 125.

DURHAM, Justice:


[Swenson, a Burns employee, on the date of the accident was assigned to guard Gate 4 at Geneva Steel Plant. Guards worked eight‑hour continuous shifts, with no scheduled breaks. However, employees were permitted to take ten‑ to fifteen‑minute unscheduled lunch and restroom breaks. Gate 4 guards generally ate a bag lunch but occasionally ordered take‑out food from the sole restaurant within close physical proximity to Gate 4, the Frontier Cafe. The Frontier Cafe was located directly across the street from the Geneva plant, approximately 150 to 250 yards from Gate 4. The cafe’s menu was posted near the telephone at Gate 4. Aside from vending machines located within a nearby Geneva office building, the Frontier Cafe provided the sole source of food accessible to Gate 4 guards within their ten‑ to fifteen‑minute breaks. Indeed, the Frontier Cafe was the only restaurant in the immediate area. Whether they brought their lunches or ordered from the cafe, Gate 4 guards were expected to eat at their posts.


Shortly after 11 a.m. on the day of the accident, Swenson noticed a lull in the traffic at Gate 4 and decided to get a cup of soup from the Frontier Cafe. She placed a telephone order for the soup from Gate 4 and then drove her automobile to the cafe. She intended to pick up the soup and return to Gate 4 to eat at her post. She expected the round trip to take approximately ten to fifteen minutes, as permitted by Burns’ unscheduled break policy. On her return trip, however, she collided with plaintiffs’ motorcycle at a public intersection just outside Geneva’s property. Several people were injured. 


When suit was brought against Swenson and Burns, claiming that Swenson had driven negligently, Burns moved for summary judgment on the ground that Swenson was not acting in the scope of her employment at the time of the accident. The trial court granted the motion and the court of appeals affirmed.]


Summary judgment is appropriate when the record indicates that there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law. . . . [W]e view all relevant facts and all inferences arising from those facts in the light most favorable to the party opposing the motion. . . .


Under the doctrine of respondeat superior, employers are vicariously liable for torts committed by employees while acting within the scope of their employment.[ ] Whether an employee is acting within the scope of her employment is ordinarily a question of fact.[ ] The question must be submitted to the jury “ ‘whenever reasonable minds may differ as to whether the [employee] was at a certain time involved wholly or partly in the performance of [the employer’s] business or within the scope of employment.’ ” [ ] However, when the employee’s activity is so clearly within or outside the scope of employment that reasonable minds cannot differ, the court may decide the issue as a matter of law.[ ]; Birkner v. Salt Lake County, 771 P.2d 1053, 1057 (Utah 1989).


In Birkner, we stated that acts falling within the scope of employment are “‘those acts which are so closely connected with what the servant is employed to do, and so fairly and reasonably incidental to it, that they may be regarded as methods, even though quite improper ones, of carrying out the objectives of employment.’” [ ] We articulated three criteria helpful in determining whether an employee is acting within or outside the scope of her employment. First, the employee’s conduct must be of the general kind the employee is hired to perform, that is, “the employee must be about the employer’s business and the duties assigned by the employer, as opposed to being wholly involved in a personal endeavor.”[ ] Second, the employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of the employment.[ ] Finally, “the employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest.”[ ]


The court of appeals held that Swenson was not substantially within the ordinary spatial boundaries of her employment because the accident did not occur on Geneva property. . . .


Because the court of appeals concluded that Swenson failed to satisfy the second Birkner criterion, it did not address the first and third criteria.[ ] However, our review of the record indicates that reasonable minds could differ on all three criteria. Thus, to avoid a second summary judgment on remand, we address all three of the Birkner criteria.


The first Birkner criterion requires that the employee’s conduct be of the general kind the employee is hired to perform, that is, “the employee must be about the employer’s business and the duties assigned by the employer, as opposed to being wholly involved in a personal endeavor.”[ ] Reasonable minds could differ as to whether Swenson was about Burns’ business when she was involved in the traffic accident between Gate 4 and the Frontier Cafe.


We base this conclusion on two disputed issues of material fact. First, Swenson claims that Burns employed her as a security guard to “see and be seen” on and around the Geneva plant. Thus, traveling the short distance to the Frontier Cafe in uniform arguably heightened the secure atmosphere that Burns sought to project. Burns, on the other hand, claims that Swenson was not hired to perform that function. Burns’ position is supported by the deposition of another security guard who stated that he considered lunch trips to the Frontier Cafe to be entirely personal in nature.


A second material issue of fact remains as to whether Burns tacitly sanctioned Gate 4 guards’ practice of obtaining lunch from the Frontier Cafe. Burns expected its Gate 4 guards to work eight‑hour continuous shifts and to remain at their posts as much as possible. However, because Burns also recognized that the guards must at times eat meals and use the restroom, the company permitted them to take ten‑ to fifteen‑minute paid breaks. The record indicates that Burns was aware that its employees occasionally traveled to the Frontier Cafe during these unscheduled breaks but had never disciplined them for doing so. Indeed, Swenson asserts that a menu from the Frontier Cafe was posted in plain view at Gate 4. Thus, reasonable minds could differ as to whether Burns tacitly sanctioned, or at least contemplated, that its guards would satisfy their need for nourishment by obtaining meals from the Frontier Cafe.


The second Birkner criterion states that the employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of the employment.[ ] It is undisputed that Swenson’s action occurred within the hours of her employment. She was at her post and in uniform when she decided to take advantage of a lull in plant traffic to eat lunch.


With respect to spatial boundaries, we find that reasonable minds might differ as to whether Swenson was substantially within the ordinary spatial boundaries of her employment when traveling to and from the Frontier Cafe. . . . While it is true that Swenson was not on Geneva property when the accident occurred, she was attempting to obtain lunch from a restaurant within the geographic area accessible during her ten‑ to fifteen‑minute break. Given the other facts of this case, reasonable minds could differ as to whether Swenson’s trip to the Frontier Cafe fell substantially within the ordinary spatial boundaries of her employment.


Furthermore, Burns could not point to specific orders barring guards from leaving the facility in their own vehicles to go to the Frontier Cafe on break, although two managers opined that such behavior was prohibited. This dispute alone presents a genuine issue of material fact. If guards were expressly forbidden to drive to the Frontier Cafe to pick up lunch during their break, a jury could find that Swenson was substantially outside the ordinary spatial boundaries of her employment; if they were not so forbidden, a jury might find her to have been acting substantially within the ordinary spatial boundaries of her employment.


Under the third criterion of the Birkner test, “the employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest.”[ ] Applying this criterion to the instant case poses the question of whether Swenson’s trip to the Frontier Cafe was motivated, at least in part, by the purpose of serving Burns’ interest. Reasonable minds might also differ on this question.


First, two Burns managers admitted in their depositions that employee breaks benefit both the employee and the employer. Employees must occasionally eat meals and use the restroom, and employers receive the corresponding benefit of productive, satisfied employees. Reasonable minds could differ as to whether Swenson’s particular break fell into this mutual‑benefit category.


Second, given the continuous‑shift nature of the job and the comparatively brief breaks permitted, Burns’ break policy obviously placed a premium on speed and efficiency. Swenson claimed that traveling to the Frontier Cafe enabled her to obtain lunch within the allotted period and thus maximize the time spent at her post. In this respect, reasonable minds might conclude that Swenson’s conduct was motivated, at least in part, by the purpose of serving Burns’ interest. Evidence indicating that Swenson tried to save time on her lunch break by phoning her order ahead, driving instead of walking, and attempting to return immediately to her post is also relevant in this regard.


In sum, we hold that reasonable minds could differ as to whether Swenson was acting within or outside the scope of her employment when she collided with plaintiffs’ motorcycle. Thus, summary judgment is inappropriate. We reverse and remand for further proceedings.


ZIMMERMAN, C.J., STEWART, Associate C.J., and GREENWOOD, Court of Appeals Judge, concur.


HOWE, Justice, concurring . . . .

Notes and Questions


1. The court suggests that if Burns had ordered guards not to go off the premises for food that might make a difference. What if a master orders a servant trucker not to drive drunk or not to run red lights and the servant causes an accident by doing just that? See Warner Trucking, Inc. v. Carolina Casualty Ins. Co., 686 N.E.2d 102 (Ind. 1997)(master may be liable for actions of driver who violated company rule against driving after having consumed alcohol).


2. Consider the impact of section 228 of the Restatement (Second) of Agency on the case:

(1) Conduct of a servant is within the scope of employment if, but only if:

(a) it is of the kind he is employed to perform;

(b) it occurs substantially within the authorized time and space limits;

(c) it is actuated, at least in part, by a purpose to serve the master; and

(d) if force is intentionally used by the servant against another, the use of force is not unexpectable by the master.

(2) Conduct of a servant is not within the scope of 
employment if it is different in kind from that authorized, far beyond the authorized time or space limits, or too little actuated by a purpose to serve the master.

See also Restatement (Second) of Agency § 229 (2), which offers ten factors to be considered in deciding whether an employee’s conduct has occurred within the scope of the employment.


3. Why do courts and the Restatement frame their inquiries as they do? What is the underlying justification for respondeat superior? Consider the conclusion in Lisa M. v. Henry Mayo Newhall Memorial Hospital, 907 P.2d 358 (Cal. 1995), in which a hospital technician sexually assaulted a patient under his care. The majority, 4-3, stated that it had “identified policy goals of the respondeat superior doctrine—preventing future injuries, assuring compensation to victims, and spreading the losses caused by an enterprise equitably—for additional guidance as to whether the doctrine should be applied in these circumstances.” The majority concluded that the assault was “not a risk predictably created by or fairly attributed to the nature of the technician’s employment.” Is that the right question? Are these three policy goals helpful in resolving the questions raised in Swenson?


4. In a review article, Prof. Gary Schwartz observes that “employer vicarious liability is a doctrine that is embedded in the American tort system.” He then identifies justifications for the doctrine starting with “fairness”—quoting a prominent judge in 1968 who stated that the doctrine is based “in a deeply rooted sentiment that business enterprise cannot justly disclaim responsibility for accidents which may fairly be said to be characteristic of its activities.” After discussion, Schwartz concludes that this justification is “unconvincing.” Turning to economic justifications, he summarizes three:

First, vicarious liability gives employers strong incentives to shrewdly select employees and effectively supervise employees; sound and shrewd employer practices should reduce the rate of employee negligence. Secondly, vicarious liability gives employers an incentive to discipline employees who have committed negligence and thereby exposed the employer to liability. This discipline can take the form either of a demotion or an outright discharge; effective disciplinary programs can both remove employees capable of causing future harm and give employees an ongoing incentive to abstain from negligence. Third, insofar as the prospect of employee negligence cannot be fully eliminated by ambitious selection, training, supervision, and disciplining of employees, vicarious liability gives employers incentives to consider alternatives to employee efforts. One such alternative might be the mechanization of particular tasks; another might be simply the reduction in the overall scale of the employer’s activities.

After further consideration, Schwartz concludes that these economically based justifications “are promising, yet incomplete.” G. Schwartz, The Hidden and Fundamental Issue of Employer Vicarious Liability, 69 S.Cal.L.Rev. 1739 (1996).  Despite the skepticism of some commentators the judicial doctrine is firmly established. 


5. Although most issues involve negligent conduct by the servant, recall that Section 228 mentioned intentional force. Section 245 expands on that notion: “A master is subject to liability for intended tortious harm by a servant . . . by an act done in connection with the servant’s employment, although the act was unauthorized, if the act was not unexpectable in view of the duties of the servant.” How might that apply to a doorman whose duty is to control entrance to a club? To a hotel mechanic who uses a master key to enter a room to attack a guest?


6. The theory of vicarious liability includes the idea that the person held liable may recover indemnity from the person whose negligence or other tort created the liability. There is serious doubt about how often this could occur and does occur. See the discussion in Alvarez v. New Haven Register, Inc., 735 A.2d 306 (Conn.1999). Do considerations about indemnity affect your conclusions about the basic doctrine?


7. What should happen on the remand if it were to turn out that the negligent or criminal employee had a record of such behavior in the past? In Poster v. The Loft, Inc., 526 N.E.2d 1309 (Mass.App.1988), plaintiff customer at defendant’s bar was punched by a bartender in a melee that broke out after the customer’s friend complained that his drink had been improperly mixed. The claim against the defendant bar owner was not that the bartender was functioning within the scope of his employment, but that the owner had hired someone to deal with the public in a hectic environment (a large complex of five bars) who had previously pleaded guilty to assault and battery with a knife and to related charges. Although refusing to hold that an employer can never hire a person with a criminal record, the court did conclude that the jury could reasonably find that the owner failed to take reasonable steps to screen the employees who would be dealing most closely with the public in an atmosphere that was “volatile” and in which “there was a high potential for violence.” How does this analysis differ from that of respondeat superior?


8. So far we have been discussing situations in which the employee’s status was unquestioned—the only issue being whether the servant was in the scope of employment. Another important aspect of respondeat superior is raised by the following case. It is suggested by the question of whether respondeat superior should apply if Christensen had sued the owners of the Geneva Steel Plant for the negligence of Swenson. 

---

BAPTIST MEMORIAL HOSPITAL SYSTEM V. SAMPSON

Supreme Court of Texas, 1998.

969 S.W.2d 945.

PHILLIPS, Chief Justice, delivered the opinion of the Court.


In this case, we decide whether the plaintiff raised a genuine issue of material fact that defendant Hospital was vicariously liable under the theory of ostensible agency for an emergency room physician’s negligence. . . . We hold that the plaintiff has not met her burden to raise a fact issue on each element of this theory. Accordingly, we reverse the judgment of the court of appeals, and render judgment that the plaintiff take nothing.

I


[Plaintiff was bitten on the arm by a brown recluse spider. She claims that emergency room treatment by Dr. Zakula at defendant hospital was negligent and led to permanent injuries. Although plaintiff sued several defendants and asserted other theories, they are not important to this part of the case. The trial court granted the hospital summary judgment on the claim that it was responsible for the negligence of Dr. Zakula. The court of appeals reversed.]


Both parties agree that BMHS [the hospital’s parent] established as a matter of law that Dr. Zakula was not its agent or employee. Thus the burden shifted to Sampson to raise a fact issue on each element of her ostensible agency theory . . . . In our review, we must first determine the proper elements of ostensible agency, then decide whether Sampson raised a genuine issue of material fact on each of these elements.

II


Under the doctrine of respondeat superior, an employer is vicariously liable for the negligence of an agent or employee acting within the scope of his or her agency or employment, although the principal or employer has not personally committed a wrong.[ ] The most frequently proffered justification for imposing such liability is that the principal or employer has the right to control the means and methods of the agent or employee’s work.[ ] Because an independent contractor has sole control over the means and methods of the work to be accomplished, however, the individual or entity that hires the independent contractor is generally not vicariously liable for the tort or negligence of that person.[ ] Nevertheless, an individual or entity may act in a manner that makes it liable for the conduct of one who is not its agent at all or who, although an agent, has acted outside the scope of his or her authority. Liability may be imposed in this manner under the doctrine of ostensible agency in circumstances when the principal’s conduct should equitably prevent it from denying the existence of an agency.2 [ ] Ostensible agency in Texas is based on the notion of estoppel, that is, a representation by the principal causing justifiable reliance and resulting harm.[ ]


Texas courts have applied these basic agency concepts to many kinds of principals, including hospitals.[ ] A hospital is ordinarily not liable for the negligence of a physician who is an independent contractor.[ ] On the other hand, a hospital may be vicariously liable for the medical malpractice of independent contractor physicians when plaintiffs can establish the elements of ostensible agency.[ ]

III


In this case, the court of appeals held that two distinct theories of vicarious liability with different elements are available in Texas to impose liability on a hospital for emergency room physician negligence: agency by estoppel (referred to in this opinion as ostensible agency), based on the Restatement (Second) of Agency section 267, and apparent agency, based on the Restatement (Second) of Torts section 429.[ ] Under section 267, the party asserting ostensible agency must demonstrate that (1) the principal, by its conduct, (2) caused him or her to reasonably believe that the putative agent was an employee or agent of the principal, and (3) that he or she justifiably relied on the appearance of agency. Restatement (Second) of Agency § 267 (1958). . . .


We first reject the court of appeals’ conclusion that there are two methods, one “more difficult to prove” than the other, to establish the liability of a hospital for the malpractice of an emergency room physician.[ ] Our courts have uniformly required proof of all three elements of section 267 to invoke the fiction that one should be responsible for the acts of another who is not in fact an agent acting within his or her scope of authority. . . .


Next, we reject the suggestion of the court of appeals . . . that we disregard the traditional rules and take “the full leap” of imposing a nondelegable duty on Texas hospitals for the malpractice of emergency room physicians.[ ] Imposing such a duty is not necessary to safeguard patients in hospital emergency rooms. A patient injured by a physician’s malpractice is not without a remedy. The injured patient ordinarily has a cause of action against the negligent physician, and may retain a direct cause of action against the hospital if the hospital was negligent in the performance of a duty owed directly to the patient.[ ]

IV


We now examine the record below in light of the appropriate standard. . . .


As summary judgment evidence, BMHS offered the affidavit of Dr. Potyka, an emergency room physician, which established that the emergency room doctors are not the actual agents, servants, or employees of the Hospital, and are not subject to the supervision, management, direction, or control of the Hospital when treating patients. Dr. Potyka further stated that when Dr. Zakula treated Sampson, signs were posted in the emergency room notifying patients that the emergency room physicians were independent contractors. Dr. Potyka’s affidavit also established that the Hospital did not collect any fees for emergency room physician services and that the physicians billed the patients directly. BMHS presented copies of signed consent forms as additional summary judgment evidence. During both of Sampson’s visits to the Hospital emergency room, before being examined or treated, Sampson signed a “Consent for Diagnosis, Treatment and Hospital Care” form explaining that all physicians at the Hospital are independent contractors who exercise their own professional judgment without control by the Hospital. The consent forms read in part:

I acknowledge and agree that . . ., Southeast Baptist Hospital, . . . and any Hospital operated as a part of Baptist Memorial Hospital System, is not responsible for the judgment or conduct of any physician who treats or provides a professional service to me, but rather each physician is an independent contractor who is self‑employed and is not the agent, servant or employee of the hospital.


To establish her claim of ostensible agency, Sampson offered her own affidavits. In her original affidavit, she stated that although the Hospital directed her to sign several pieces of paper before she was examined, she did not read them and no one explained their contents to her. Her supplemental affidavit stated that she did not recall signing the documents and that she did not, at any time during her visit to the emergency room, see any signs stating that the doctors who work in the emergency room are not employees of the Hospital. Both affidavits state that she did not choose which doctor would treat her and that, at all times, she believed that a physician employed by the hospital was treating her. Based on this record we must determine if Sampson produced sufficient summary judgment evidence to raise a genuine issue of material fact on each element of ostensible agency, thereby defeating BMHS’s summary judgment motion.


Even if Sampson’s belief that Dr. Zakula was a hospital employee were reasonable, that belief, as we have seen, must be based on or generated by some conduct on the part of the Hospital. “No one should be denied the right to set up the truth unless it is in plain contradiction of his former allegations or acts.”[ ] The summary judgment proof establishes that the Hospital took no affirmative act to make actual or prospective patients think the emergency room physicians were its agents or employees, and did not fail to take reasonable efforts to disabuse them of such a notion. As a matter of law, on this record, no conduct by the Hospital would lead a reasonable patient to believe that the treating emergency room physicians were hospital employees.


Sampson has failed to raise a fact issue on at least one essential element of her claim. Accordingly, we reverse the judgment of the court of appeals and render judgment that Sampson take nothing.

Notes and Questions

1. Section 409 of the Restatement (Second) of Torts provides that:

Except as stated in §§ 410-429, the employer of an independent contractor is not liable for physical harm caused to another by an act or omission of the contractor or his servants.

One of those exceptions, § 429, relied upon by the court of appeals, provides:

One who employs an independent contractor to perform services for another which are accepted in the reasonable belief that the services are being rendered by the employer or by his servants, is subject to liability for physical harm caused by the negligence of the contractor in supplying such services, to the same extent as though the employer were supplying them himself or by his servants.

Is this different from § 267 of the Restatement of Agency? If so, which is preferable?


2. The court of appeals also asserted that the state should make a “full leap” and create a nondelegable duty on a hospital for the conduct of those in its emergency room. Why does the Supreme Court decline?


3.  Why is a party generally not liable for the conduct of an independent contractor?

4. In Maloney v. Rath, Casebook, p.__, involving the brake failure, the court concluded that the owner of the car should be held liable for the negligence of the garage mechanic who worked on the brakes, even though the owner had chosen a reputable mechanic and had no reason to suspect that the job had been badly done. The court stressed two statutory requirements that car brakes be in working order. These were said to show that the legislature recognized that improperly maintained motor vehicles threaten “a grave risk of serious bodily harm or death.” Responsibility for proper maintenance of such potentially dangerous property “properly rests with the person who owns and operates the vehicle.” That person “selects the contractor and is free to insist upon one who is financially responsible and to demand indemnity from him.” Is it sound to “require” car owners to learn the solvency of their mechanics before entrusting their cars to them?


The Maloney result was rejected in Hackett v. Perron, 402 A.2d 193 (N.H. 1979):

Garage mechanics are not employees or agents of their customers. To charge owners with their negligence would be tantamount to imposing absolute liability. . . . It is true that plaintiff may have been faultless, but defendant also was without fault. We do not live in a riskless society and it is no part of the judicial function to fashion the law so that every injured person can find someone to hold liable. We refuse to decide which of two innocent co-users of our highways should be held liable. The fault system provides a fair method of apportioning the risk of co-users of our highways and we will not depart from it.


5. In Valenti v. Net Properties Management, Inc., 710 A.2d 399 (N.H. 1998), a patron sued the owner of a shopping mall after falling on snow that covered an entryway. The entryway was supposed to be maintained by an independent contractor. The court held the owner vicariously liable for the negligence of the contractor under the exception of Restatement section 425, which spoke directly to the situation in which the property owner had delegated the maintenance of grounds. The court concluded that when “these entities invite the public onto their premises for business purposes, policy concerns counsel against allowing them to shield themselves from liability by hiring independent contractors. . . . Moreover, those who own or operate business premises are in the best position to protect against the risk of personal injury on their premises and can seek indemnification or contribution from their independent contractors.” Would this analysis apply to Sampson?


6. Although the supreme court did not mention the point in Sampson, the court of appeals had noted in passing that the hospital had referred to itself as a “full service hospital.”  Should that matter?  In Sword v. NKC Hospitals, Inc., 714 N.E.2d 142 (Ind. 1999), on facts similar to those of Sampson, the court emphasized that the hospital had advertised itself to be a full service hospital. This conveyed the idea that its doctors were its employees. Using § 429, the court concluded that whether the hospital’s efforts to negate that impression had succeeded was a question for the jury. 

Page 40.  Replace pp. 40-48 with the following case and notes.
2. The Reasonable Person

BETHEL v. NEW YORK CITY TRANSIT AUTHORITY

Court of Appeals of New York, 1998.

92 N.Y.2d 348, 703 N.E.2d 1214, 681 N.Y.S.2d 201.

LEVINE, Judge.


Over a century ago this Court adopted its version of the rule which came to prevail at the time in almost all state jurisdictions, imposing the duty upon common carriers of “the exercise of the utmost care, so far as human skill and foresight can go,” for the safety of their passengers in transit (Kelly v. Manhattan Re. Co., 112 N.Y. 443, 450 [emphasis supplied]). . . .


. . .


We granted leave to appeal in this case to confront directly whether a duty of highest care should continue to be applied, as a matter of law, to common carriers and conclude that it should not. We thus realign the standard of care required of common carriers with the traditional, basic negligence standard of reasonable care under the circumstances. Under that standard, there is no stratification of degrees of care as a matter of law [ ]. Rather, “there are only different amounts of care as a matter of fact” [ ].


[Plaintiff was hurt on defendant’s bus when the “wheelchair accessible seat” collapsed under him. After the accident, defendant’s inspection revealed a misalignment and, in the inspector’s attempt to adjust the seat, a hinge broke and the seat collapsed. Plaintiff could not prove that defendant actually knew of the defect but relied on a theory of constructive notice “evidenced by a computer printout repair record of Bus No. 2209, containing two notations that, 11 days before the accident, repairs (adjustment and alignment) were made to a ‘Lift Wheelchair.’ Plaintiff contended that the repairs to the ‘Lift Wheelchair’ were to the seat in question, and that a proper inspection during those repairs would have revealed the defect causing the seat to collapse 11 days later.”]


The court charged the jury that, as a common carrier, “[t]he bus company here * * * had a duty to use the highest degree of care that human prudence and foresight can suggest in the maintenance of its vehicles and equipment for the safety of its passengers” [ ]. On the issue of constructive notice, arising out of the earlier inspection and repair, the trial court submitted to the jury the question of whether “considering the duty of care that is imposed on common carriers with respect to this equipment, a reasonable inspection would have led to the discovery of the condition and its repair” before the accident (emphasis supplied).


[The jury found for plaintiff on the constructive notice theory and the Appellate Division affirmed without addressing the issue of standard of care.]


We agree with the Appellate Division that the Transit Authority was not entitled to a dismissal of the complaint for legal insufficiency. Thus, the dispositive issue on this appeal is the propriety of the trial court’s instruction which embodied the rule of a carrier’s duty of exceptional care.


The duty of common carriers to exercise the highest degree of care . . . was widely adopted at the advent of the age of steam railroads in 19th century America. Their primitive safety features resulted in a phenomenal growth in railroad accident injuries and with them, an explosion in personal injury litigation, significantly affecting the American tort system [ ]. In this century, however, through technological advances and intense governmental regulation, “public conveyances * * * have become at least as safe as private modes of travel” [ ].


Time has also disclosed the inconsistency of the carrier’s duty of extraordinary care with the fundamental concept of negligence in tort doctrine.

“The whole theory of negligence presupposes some uniform standard of behavior. Yet the infinite variety of situations which arise makes it impossible to fix definite rules in advance for all conceivable human conduct. * * * The standard of conduct which the community demands must be an external and objective one, rather than the individual judgment, good or bad, of the particular actor. * * * The courts have dealt with this very difficult problem by creating a fictional person * * * the ‘reasonable [person] of ordinary prudence’“ (Prosser and Keeton, Torts § 32, at 173‑174 [5th ed] ).

. . .


The objective, reasonable person standard in basic traditional negligence theory, however, necessarily takes into account the circumstances with which the actor was actually confronted when the accident occurred, including the reasonably perceivable risk and gravity of harm to others and any special relationship of dependency between the victim and the actor.

“The [reasonable person] standard provides sufficient flexibility, and leeway, to permit due allowance to be made * * * for all of the particular circumstances of the case which may reasonably affect the conduct required” (Restatement [Second] of Torts § 283, comment c; [ ]).


[The court traced criticisms of the carrier’s duty of extraordinary care through a case in 1919, a law review article in 1928, and its own decision in 1950, and concluded that the “single, reasonable person standard is sufficiently flexible by itself to permit courts and juries fully to take into account the ultrahazardous nature of a tortfeasor’s activity.”]


. . .


For all of the foregoing reasons, we conclude that the rule of a common carrier’s duty of extraordinary care is no longer viable. Rather, a common carrier is subject to the same duty of care as any other potential tortfeasor—reasonable care under all of the circumstances of the particular case. Here, because the jury was specifically charged that the defendant carrier was required to exercise “the highest degree of care that human prudence and foresight can suggest” in connection with the issue of its constructive notice of the defective seat, the error cannot be deemed merely harmless.


[The case was remanded for a new trial.]

KAYE, C.J., and BELLACOSA, SMITH, CIPARICK and WESLEY, JJ., concur.

Notes and Questions

1. What was the original justification for the carrier rule? Was it never valid or did it cease to be valid? If the history of steam railroads is the explanation why was the same rule extended to buses? Is it relevant that passengers have contract relationships with carriers? Is it relevant that passengers still do not know what goes on in bus repair shops? We return to this issue later in the section on proof of negligence. If you were a juror how would the court’s change in the law be likely to affect your consideration of whether the Transit Authority was negligent?


Are safety concerns satisfied in Stewart v. Motts, 654 A.2d 535 (Pa. 1995), involving an accident at an automobile repair shop?  Plaintiff appealed an adverse jury verdict on the ground that since the case involved the handling of gasoline the judge should have told the jury that the defendants owed a "high degree of care."  The court disagreed, and concluded that the state recognized "only one standard of care in negligence actions involving dangerous instrumentalities--the standard of reasonable care under the circumstances.  It is well established by our case law that the reasonable man must exercise care in proportion to the danger involved in his act.  [ ]  Thus, when a reasonable man is presented with circumstances involving the use of dangerous instrumentalities, he must necessarily exercise a 'higher' degree of care proportionate to the danger."  Since the trial judge had told the jury that the care required had to be "in keeping with the degree of danger involved," the charge given was adequate. 


Compare Wood v. Groh, ___ P.2d ___ (Kans. 2000), in which plaintiff was accidentally shot  with defendant’s gun fired by his 15-year-old son. The son had used a screwdriver to open his father’s locked gun cabinet and had removed the unloaded gun as well as ammunition. The claim was that defendant was responsible for the removal and injury. The trial judge gave an ordinary negligence charge. Plaintiff appealed on the ground that the judge should have charged that defendant owed “the highest degree of care in safekeeping the handgun.”  The court agreed:


We have concluded that the parents in this case owed the highest duty to protect the public from the misuse of the gun, a dangerous instrumentality, stored in their home. The fact that the gun was not loaded is insignificant, for the ammunition was kept in the same locked cabinet. Once access to the gun was obtained, access to the ammunition immediately followed. Storage of the ammunition in the same location as the gun in this case resulted in the gun being easily  loaded and made it a dangerous instrumentality.” 

Although the father kept the cabinet locked, father kept the key on his person at all times, and told the son not to take the gun without supervision, the court noted that the son needed only a screwdriver to obtain the gun and the ammunition. On the question of prejudice, the court stated that there was “a real possibility that the jury would have returned a different verdict had the correct standard been given.”  Why was the original charge erroneous? What reason is there to think that the jury would have reached a different result if given a different charge? Under the due care what factors would the jury have considered in connection with the father’s behavior? What is due care for the owner of a handgun with teenagers in the house? 

2. As Bethel indicates, courts traditionally have utilized a hypothetical person whose conduct is taken to measure what is reasonable under the circumstances. Consider the following description from 3 F. Harper, F. James, Jr. and O. Gray, The Law of Torts, pp. 389–90 (2d ed. 1986):

§ 16.2. General formula: Reasonable person; The external as against the subjective standard. We come next to inquire into the nature of the standard below which conduct must not fall if it is to avoid being negligence. This is ordinarily measured by what the reasonably prudent person would do in the circumstances. As everyone knows, this reasonable person is a creature of the law’s imagination. He is an abstraction. He has long been the subject of homely phrase and witty epigram. He is no man who has ever lived and is not to be identified with any of the parties nor with any member of the jury. Greed, L.J., has described him as “‘the man in the street,’ or ‘the man in the Clapham omnibus,’ or, as I recently read in an American author, ‘the man who takes the magazines at home, and in the evening pushes the lawn mower in his shirt sleeves.’“

Now this reasonably prudent person is not infallible or perfect. In foresight, caution, courage, judgment, self‑control, altruism and the like he represents, and does not excel, the general average of the community. He is capable of making mistakes and errors of judgment, of being selfish, of being afraid—but only to the extent that any such shortcoming embodies the normal standard of community behavior. On the other hand the general practice of the community, in any given particular, does not necessarily reflect what is careful. The practice itself may be negligent. “Neglect of duty does not cease by repetition to be neglect of duty.” Thus the standard represents the general level of moral judgment of the community, what it feels ought ordinarily to be done, and not necessarily what is ordinarily done, although in practice the two would very often come to the same thing.


Is “the general level of moral judgment of the community” necessarily the same as “the general average of the community”?


3. As the section heading from Harper, James and Gray suggests, the authors subsequently discuss the question whether reasonable care should be based on an external standard or the defendant’s own capacity for care. In fact, the reasonable care inquiry raises two threshold questions: first, whether the salient measuring stick of due care is the conduct or the state of mind of the defendant, and second—if defendant’s conduct is the determining factor—whether it is to be measured against the defendant’s own capacity or an external standard. Employing a reasonable person test suggests, of course, that defendant’s conduct is the critical determinant, and that the conduct is to be measured against external, “objective” norms, rather than “subjective” ability. In adopting this two‑fold external standard, the legal system adheres to a definition of “fault” that is arguably at odds with our everyday usage of the term. Is the approach justifiable?


4.  Might the content of the reasonable person influence views on the wisdom of the court’s approach in Bethel? Consider the approach that Justice Holmes explored in an excerpt from The Common Law 108-110 (1881):


The standards of the law are standards of general application.  The law takes no account of the infinite varieties of temperament, intellect, and education which make the internal character of a given act so different in different men.  It does not attempt to see men as God sees them, for more than one sufficient reason.  In the first place, the impossibility of nicely measuring a man's powers and limitations is far clearer than that of ascertaining his knowledge of law, which has been thought to account for what is called the presumption that every man knows the law.  But a more satisfactory explanation is that, when men live in society, a certain average of conduct, a sacrifice of individual peculiarities going beyond a certain point, is necessary to the general welfare.  If, for instance, a man is born hasty and awkward, is always having accidents and hurting himself or his neighbors, no doubt his congenital defects will be allowed for in the courts of Heaven, but his slips are no less troublesome to his neighbors than if they sprang from guilty neglect.  His neighbors accordingly require him, at his proper peril, to come up to their standard, and the courts which they establish decline to take his personal equation into account.


The rule that the law does, in general, determine liability by blameworthiness, is subject to the limitation that minute differences of character are not allowed for.  The law considers, in other words, what would be blameworthy in the average man, the man of ordinary intelligence and prudence, and determines liability by that.  If we fall below the level in those gifts, it is our misfortune;  so much as that we must have at our peril, for the reasons just given.  But he who is intelligent and prudent does not act at his peril, in theory of law.  On the contrary, it is only when he fails to exercise the foresight of which he is capable, or exercises it with evil intent, that he is answerable for the consequences.


There are exceptions to the principle that every man is presumed to possess ordinary capacity to avoid harm to his neighbors, which illustrate the rule, and also the moral basis of liability in general.  When a man has a distinct defect of such a nature that all can recognize it as making certain precautions impossible, he will not be held answerable for not taking them.  A blind man is not required to see at his peril; and although he is, no doubt, bound to consider his infirmity in regulating his actions, yet if he properly finds himself in a certain situation, the neglect of precautions requiring eyesight would not prevent his recovering for an injury to himself, and, it may be presumed, would not make him liable for injuring another.  So it is held that, in cases where he is the plaintiff, an infant of very tender years is only bound to take the precautions of which an infant is capable; the same principle may be cautiously applied where he is defendant.  Insanity is a more difficult matter to deal with, and no general rule can be laid down about it.  There is no doubt that in many cases a man may be insane, and yet perfectly capable of taking the precautions, and of being influenced by the motives, which the circumstances demand.  But if insanity of a pronounced type exists, manifestly incapacitating the sufferer from complying with the rule which he has broken, good sense would require it to be admitted as an excuse.


Taking the qualification last established in connection with the general proposition previously laid down, it will now be assumed that, on the one hand, the law presumes or requires a man to possess ordinary capacity to avoid harming his neighbors, unless a clear and manifest incapacity be shown; but that, on the other, it does not in general hold him liable for unintentional injury, unless, possessing such capacity, he might and ought to have foreseen the danger, or, in other words, unless a man of ordinary intelligence and forethought would have been to blame for acting as he did. . . .


Notwithstanding the fact that the grounds of legal liability are moral to the extent above explained, it must be borne in mind that law only works within the sphere of the senses.  If the external phenomena, the manifest acts and omissions, are such as it requires, it is wholly indifferent to the internal phenomena of conscience.  A man may have as bad a heart as he chooses, if his conduct is within the rules.  In other words, the standards of the law are external standards, and, however much it may take moral considerations into account, it does so only for the purpose of drawing a line between such bodily motions and rests as it permits, and such as it does not.  What the law really forbids, and the only thing it forbids, is the act on the wrong side of the line, be that act blameworthy or otherwise. . . .

5. Gender.In the preceding passages from both Harper, James and Gray, and Holmes, as in tort discourse generally until recent years, gender references regarding reasonable conduct, among other issues, were pervasively male in content; indeed, the “reasonable man” standard was the established reference point.  Whether this masculine orientation translated into favorable or unfavorable treatment of female litigants in tort cases is, of course, a separate question.  References to the gender/tort literature can be found in M. Schlanger, Injured Women Before Common Law Courts, 1860-1930, 21 Harvard Women’s L.J. 79  (1998), a study of the judicial treatment of female litigants in three categories of transportation injury cases. In an earlier study of fright-based claims, Chamallas and Kerber, Women, Mothers, and the Law of Fright: A History, 88 Mich. L.Rev. 814 (1990), the authors remarked, “That recognizing difference may lead to marginalization, while ignoring difference may lead to inequitable results, has long been the Scylla and Charybdis of feminist theory.  A major goal of feminist theory is to find a route past these monsters: first, by being skeptical of conceptual dualisms enshrined in familiar cultural and legal practice, and second, by unmasking claims of difference to reveal unstated norms against which difference is judged.”


6. In the leading case of Vaughan v. Menlove, 3 Bing.N.C. 468, 132 Eng.Rep. 490 (1837), the defendant landowner piled hay in a way that created a fire hazard to neighbors, including plaintiff. A fire occurred and plaintiff sued and won. Defendant’s attorney sought a new trial on the ground that instead of charging the standard of ordinary prudence, the judge should have asked the jury to decide whether defendant had acted to the best of his judgment. He emphasized that the “measure of prudence varies so with the varying faculties of men” that it was impossible to say what was negligence “with reference to the standard of what is called ordinary prudence.” Perhaps alluding delicately to his client’s limitation, the attorney urged that if the defendant had acted to the best of his judgment “he ought not to be responsible for the misfortune of not possessing the highest order of intelligence.” The court unanimously rejected the argument on the ground that “it would leave so vague a line as to afford no rule at all, the degree of judgment belonging to each individual being infinitely various.”


Is the court’s position persuasive? Should cases of distinctive physical handicap—such as blindness, the example used by Holmes—be measured by a standard that takes defendant’s disability into account (presumably the reasonable blind person)? Is the problem of degree likely to be manageable in the physical handicap situation?


7. In Roberts v. Ramsbottom, [1980] 1 All E.R. 7 (Q.B.1979), the judge found that the 73–year–old defendant had had a stroke a few minutes before setting out on a drive; that he had had no previous warnings or symptoms; that though his consciousness was impaired he was in sufficient possession of his faculties “(i) to have some, though an impaired, awareness of his surroundings and the traffic conditions and (ii) to make a series of deliberate and voluntary though inefficient movements of his hands and legs to manipulate the controls of his car;” and that the defendant “was at no time aware of the fact that he was unfit to drive; accordingly no moral blame can be attached to him for continuing to do so.” After reviewing the English case law, the judge concluded:

The driver will escape liability if his actions at the relevant time were wholly beyond his control. The most obvious case is sudden unconsciousness. But if he retained some control, albeit imperfect control, and his driving, judged objectively, was below the required standard, he remains liable. His position is the same as a driver who is old or infirm. In my judgment unless the facts establish what the law recognizes as automatism the driver cannot avoid liability on the basis that owing to some malfunction of the brain his consciousness was impaired. Counsel for the plaintiff put the matter accurately, as I see it, when he said “One cannot accept as exculpation anything less than total loss of consciousness.”


The judge also accepted the alternative ground of liability based on defendant’s failure to realize, after one or two misadventures on the road, that he was unfit to continue driving that day. Had he recognized his condition, he would have stopped driving before he hit the plaintiff’s car. Although not morally to blame for failing to realize his inadequacy, the defendant was nonetheless responsible for failing to “appreciate [the] proper significance” of his prior mishaps.


Is the suggestion that the reasonable person standard applies without considering the deficiencies of the elderly or those with relatively minor handicaps? Should it be otherwise?


8. In Bashi v. Wodarz, 53 Cal.Rptr.2d 635 (App.1996), defendant rear-ended a car, left the scene without stopping, and shortly thereafter collided with plaintiffs. Defendant claimed to have little recall of the events. The traffic report states: “... Somewhere, shortly after making the turn, she stated, ‘I wigged out.’ She stated that all she could remember was ramming into the back of someone’s vehicle and then continuing east. She had no control of her actions at that time and then she remembered being involved in a second collision at an unknown location on White Lane. She also stated, ‘My family has a history of mental problems and I guess I just freaked out.’“ Apparently concluding that the plaintiff had a “sudden, unanticipated onset of mental illness,” the trial judge granted summary judgment for defendants. The court of appeal reversed.

California has approved the rule of Cohen v. Petty (D.C.Cir.1933) 65 F.2d 820, that as between an innocent passenger and an innocent fainting driver, the former must suffer.[ ]


Under a line of appellate authorities beginning in 1942, these cases generally hold that a driver, suddenly stricken by an illness rendering the driver unconscious, is not chargeable with negligence [citing several cases, including Hammontree v. Jenner].


The defendant argued that California should extend Cohen to sudden and unanticipated mental illness as well as to physical illness.” The court declined. In addition to a statute that it thought favored plaintiff, the court noted that Restatement section 283B was in accord: “Unless the actor is a child, his insanity or other mental deficiency does not relieve the actor from liability for conduct which does not conform to the standard of a reasonable man under like circumstances.” The court extracted four justifications for the position from a comment to the section:

(1) the “difficulty of drawing any satisfactory line between mental deficiency and those variations of temperament, intellect, and emotional balance which cannot,” be considered in imposing liability; (2) the “unsatisfactory character of the evidence of mental deficiency in many cases, together with the ease with which it can be feigned”; (3) “if mental defectives are to live in the world they should pay for the damage they do, and that it is better that their wealth, if any, should be used to compensate innocent victims than that it should remain in their hands’; and (4) the expectation that liability will stimulate “those who have charge of them or their estates . . . to look after them, keep them in order, and see that they do not do harm.”


Section 283C of the Second Restatement provides that “If the actor is ill or otherwise physically disabled, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like disability.”


A comment notes that “a heart attack, or a temporary dizziness due to fever or nausea, as well as a transitory delirium, are regarded merely as circumstances to be taken into account in determining what the reasonable man would do. The explanation for the distinction between such physical illness and the mental illness dealt with in § 283B probably lies in the greater public familiarity with the former, and the comparative ease and certainty with which it can be proved.”


On the facts of Bashi which Restatement section applies: 283B or 283C?


9. Children. Apart from statutes making parents vicariously liable for malicious mischief committed by their children, usually up to a modest amount, parents are rarely vicariously liable for their children. They may, however, be liable for their own negligence in permitting children to do something beyond their ability or in failing to exercise control over a dangerous child.


The narrow scope of vicarious liability has meant that plaintiffs must often sue the child directly. Traditionally, children have been held to the standard of conduct reasonable for persons of their actual age, intelligence, and experience. How might such a standard be applied to a child riding a bicycle or throwing a ball? How should we analyze a case involving a child who is unusually rash? Unusually dull? Unusually forgetful? Why should children be treated differently from adults in applying the standard of reasonableness?


In Mastland, Inc. v. Evans Furniture, Inc., 498 N.W.2d 682 (Iowa 1993), the court identified the following role for the jury in judging acts by children:

[T]he jury’s first inquiry is a subjective one: What was the capacity of this particular child—given what the evidence shows about his age, intelligence and experience—to perceive and avoid the particular risk involved in this case? Once this has been determined, the focus becomes objective: How would a reasonable child of like capacity have acted under similar circumstances? The particular child in question can be found negligent only if his actions fall short of what may reasonably be expected of children of similar capacity.

Is this an intelligible standard? The issue was to be taken from the jury “only if the child is so young or evidence of incapacity so overwhelming that reasonable minds could not differ on that issue.” This was such a case because the child was under three years old.


In Ellis v. D’Angelo, 253 P.2d 675 (Cal.App.1953), a four‑year‑old boy was charged with negligently shoving a babysitter to the floor. The court stated that it was “satisfied from our own common knowledge of the mental development of 4–year–old children that it is proper to hold that they have not at that age developed the mental capacity for foreseeing the possibilities of their inadvertent conduct which would rationally support a finding that they were negligent.”


A few states cling to conclusive presumptions based on age. In Price v. Kitsap Transit, 886 P.2d 556 (Wash. 1994), the court adhered to its “conclusive presumption” that children under the age of 6 could not be found negligent and rejected the view that it should undertake a case‑by‑case inquiry. Abolition of the conclusive presumption “would subject vulnerable and very young children to the awkward position of their own relatives attempting to prove their stupidity or lack of knowledge. Opening this issue to litigation would also create an evidentiary morass since the capacities of young children change rapidly and evidence could be unreliable.”


Those courts that use conclusive presumptions usually do so for children under 7 and employ a rebuttable presumption that children between 7 and 14 are incapable of negligent behavior. In Pino v. Szuch, 408 S.E.2d 55 (W.Va.1991), the court required the other party to show that the “child’s maturity, intelligence, experience, and judgmental capacity is significantly beyond that of the average eight‑year‑old” to overcome the presumption. “Merely showing that the child is a bright eight‑year‑old or does well in school does not rebut the presumption, and to hold otherwise would undercut its very foundation.” Why?


When children engage in adult activities, courts have applied adult standards. In Dellwo v. Pearson, 107 N.W.2d 859 (Minn.1961), involving a twelve‑year‑old driving a motor boat, the court said:

While minors are entitled to be judged by standards commensurate with age, experience, and wisdom when engaged in activities appropriate to their age, experience, and wisdom, it would be unfair to the public to permit a minor in the operation of a motor vehicle to observe any other standards of care and conduct than those expected of all others. A person observing children at play with toys, throwing balls, operating tricycles or velocipedes, or engaged in other childhood activities may anticipate conduct that does not reach an adult standard of care or prudence. However, one cannot know whether the operator of an approaching automobile, airplane, or powerboat is a minor or an adult, and usually cannot protect himself against youthful imprudence even if warned. Accordingly, we hold that in the operation of an automobile, airplane, or powerboat, a minor is to be held to the same standard of care as an adult.

Is this sound? Dellwo has been especially influential in automobile cases. There is dispute about what activities should be categorized as “adult.” In Goss v. Allen, 360 A.2d 388 (N.J.1976), a 17–year–old beginning skier, while attempting to negotiate a turn, collided with plaintiff. The court held that skiing was an activity for persons of all ages and did not qualify as an activity for which minors should be held to an adult standard. The court thought that 18, the age of legal majority, was the appropriate age for holding persons to the adult standard. Although the difference between 17 and 18 was hard to define, the court recognized that no matter what age was selected for adult responsibility the line would seem arbitrary.


What about the fact that defendant was a beginner in Goss v. Allen? Should inexperienced persons, regardless of age, be held to a less demanding standard? Apart from other considerations, are the line‑drawing problems insurmountable?


In Stevens v. Veenstra, 573 N.W.2d 341 (Mich.App.1997), the court held a 14-year-old student driver taking a driver’s education course in the public school system to an adult standard for conduct during his first driving lesson (with an instructor). The court rejected the claim that since this education class was a minor-oriented activity it should not be judged by the adult standard:

While the process of learning involves unique dangers, for which some allowance may be justified for beginners undertaking some activities, when the probability of, or potential harm associated with, a particular activity is great, anyone engaged in the activity must be held to a certain minimum level of competence, even though that level may lie beyond the capability of a beginner.[ ] In other words, some activities are so dangerous that the risk must be borne by the beginner rather than the innocent victims, and lack of competence is no excuse.”


10. Emergency doctrine. In Levey v. DeNardo, 725 A.2d 733 (Pa. 1999), defendant rear-ended plaintiff who had had to stop suddenly when a car came across her path. Over defendant’s objection, the trial judge refused to instruct the jury to judge defendant’s conduct under the emergency doctrine—that a person confronting an emergency not of his or her own making, “is required to exhibit only an honest exercise of judgment.” Plaintiff’s verdict and judgment was reversed because it was reversible error not to give the charge in these circumstances. The purpose of the rule was that a “person confronted with a sudden and unforeseeable occurrence, because of the shortness of  time in which to react, should not be held to the same standard of care as someone confronted with a foreseeable occurrence.”


An increasing number of states refuse to give an emergency charge in any negligence case. As explained in Lyons v. Midnight Sun Transportation Services, Inc., 928 P.2d 1202 (Alaska 1996):

We believe that the sudden emergency instruction is a generally useless appendage to the law of negligence. With or without an emergency, the standard of care a person must exercise is still that of a reasonable person under the circumstances. With or without the instruction, parties are still entitled to present evidence at trial which will establish what the circumstances were, and are also entitled to argue to the jury that they acted as a reasonable person would have in light of those circumstances. Thus, barring circumstances that we cannot at the moment hypothesize, a sudden emergency instruction serves no positive function.

Does the defendant have enough ways to show the jury the exigencies of the situation without needing the emergency charge?


11. Judge Posner has observed that asking jurors to explain their verdicts “would be a source of profound embarrassment to the legal system.” Richard A. Posner, The Problems of Jurisprudence 209 (1990). If this is true, would it be because of the quality of jurors or because the legal system—as least in this particular tort context—is asking jurors to do impossible tasks?

---

Page 83.  Replace pp. 83-90 with the following case and notes.

McDOUGALD v. PERRY

Supreme Court of Florida, 1998.

716 So.2d 783.

WELLS, Justice.


[In 1990, plaintiff was driving behind a tractor-trailer being driven by Perry. As the tractor-trailer went over some railroad tracks the 130‑pound spare tire came out of its cradle underneath the trailer and fell to the ground. The trailer’s rear tires then ran over the spare, causing the spare to bounce into the air and collide with the windshield of plaintiff’s Jeep Wagoneer causing injury to plaintiff.]


The spare tire was housed in an angled cradle underneath the trailer and was held in place by its own weight. Additionally, the tire was secured by a four to six‑foot long chain with one‑inch links, which was wrapped around the tire. Perry testified that he believed the chain to be the original chain that came with the trailer in 1969. Perry also stated that, as originally designed, the chain was secured to the body of the trailer by a latch device. At the time of the accident, however, the chain was attached to the body of the trailer with a nut and bolt.


Perry testified that he performed a pretrip inspection of the trailer on the day of the accident. This included an inspection of the chain, although Perry admitted that he did not check every link in the chain. After the accident, Perry noticed that the chain was dragging under the trailer. Perry opined that one of the links had stretched and slipped from the nut which secured it to the trailer. [The chain could not be located at the time of trial.] The judge instructed the jury on the doctrine of res ipsa loquitur. The jury subsequently returned a verdict in McDougald’s favor.


On appeal, the district court reversed with instructions that the trial court direct a verdict in respondents’ favor. The district court concluded that the trial court erred by: (1) not directing a verdict on the issue of negligence; (2) instructing the jury on res ipsa loquitur; and . . . . We granted McDougald’s petition for review . . . .


This Court discussed the applicability of the doctrine of res ipsa loquitur in Marrero v. Goldsmith, 486 So.2d 530 (Fla.1986); [ ]. In Marrero, we stated:

Res ipsa loquitur is a Latin phrase that translates “the thing speaks for itself.” Prosser and Keeton, Law of Torts § 39 (5th ed.1984). It is a rule of evidence that permits, but does not compel, an inference of negligence under certain circumstances. “[T]he doctrine of res ipsa loquitur is merely a rule of evidence. Under it an inference may arise in aid of the proof.”[ ] In [Goodyear], we explained the doctrine as follows:

It provides an injured plaintiff with a common‑sense inference of negligence where direct proof of negligence is wanting, provided certain elements consistent with negligent behavior are present. Essentially the injured plaintiff must establish that the instrumentality causing his or her injury was under the exclusive control of the defendant, and that the accident is one that would not, in the ordinary course of events, have occurred without negligence on the part of the one in control.[ ]


In concluding that it was reversible error for the trial court to give the res ipsa loquitur instruction, the Second District determined that “McDougald failed to prove that this accident would not, in the ordinary course of events, have occurred without negligence by the defendants.”[ ] The court explained that, “[t]he mere fact that an accident occurs does not support the application of the doctrine.”[ ] In support of the Second District’s conclusion, respondents cite to Burns v. Otis Elevator Co., 550 So.2d 21 (Fla. 3d DCA 1989), in which the Third District stated:

To prevail at trial, plaintiff must still present sufficient evidence, beyond that of the accident itself, from which the jury may infer that the accident would not have occurred but for the defendants’ breach of due care.

[ ]. Respondents assert that this language means that res ipsa loquitur did not apply in this case because “there was no expert or other testimony or evidence that the failure of the safety chain and the spare tire’s exit onto the roadway would not ordinarily occur in the absence of [respondents’] negligence.”


The Second and Third Districts misread and interpret too narrowly what we stated in Goodyear. We did not say, as those courts conclude, that “the mere fact that an accident occurs does not support the application of the doctrine.” Rather, we stated:

An injury standing alone, of course, ordinarily does not indicate negligence. The doctrine of res ipsa loquitur simply recognizes that in rare instances an injury may permit an inference of negligence if coupled with a sufficient showing of its immediate, precipitating cause.

[ ]. (emphasis added). Goodyear and our other cases permit latitude in the application of this common‑sense inference when the facts of an accident in and of themselves establish that but for the failure of reasonable care by the person or entity in control of the injury producing object or instrumentality the accident would not have occurred. On the other hand, our present statement is not to be considered an expansion of the doctrine’s applicability. We continue our prior recognition that res ipsa loquitur applies only in “rare instances.”


The following comments in section 328D of Restatement (Second) of Torts (1965) capture the essence of a proper analysis of this issue:

c. Type of event. The first requirement for the application of the rule stated in this Section is a basis of past experience which reasonably permits the conclusion that such events do not ordinarily occur unless someone has been negligent. There are many types of accidents which commonly occur without the fault of anyone. The fact that a tire blows out, or that a man falls down stairs is not, in the absence of anything more, enough to permit the conclusion that there was negligence in inspecting the tire, or in the construction of the stairs, because it is common human experience that such events all too frequently occur without such negligence. On the other hand there are many events, such as those of objects falling from the defendant’s premises, the fall of an elevator, the escape of gas or water from mains or of electricity from wires or appliances, the derailment of trains or the explosion of boilers, where the conclusion is at least permissible that such things do not usually happen unless someone has been negligent. To such events res ipsa loquitur may apply.

d. Basis of conclusion. In the usual case the basis of past experience from which this conclusion may be drawn is common to the community, and is a matter of general knowledge, which the court recognizes on much the same basis as when it takes judicial notice of facts which everyone knows. It may, however, be supplied by the evidence of the parties; and expert testimony that such an event usually does not occur without negligence may afford a sufficient basis for the inference….

Restatement (Second) of Torts § 328D cmts. c‑d (1965).


We conclude that the spare tire escaping from the cradle underneath the truck, resulting in the tire ultimately becoming airborne and crashing into McDougald’s vehicle, is the type of accident which, on the basis of common experience and as a matter of general knowledge, would not occur but for the failure to exercise reasonable care by the person who had control of the spare tire. As the Fifth District noted, the doctrine of res ipsa loquitur is particularly applicable in wayward wheel cases. [Cheung]; see also [ ]; Wilson v. Spencer, 127 A.2d 840, 841 (D.C.1956) (“Thousands of automobiles are using our streets, but no one expects the air to be filled with flying hubcaps.”). We do not agree with respondent that Cheung can be properly distinguished on the basis that in Cheung the escaped tire was attached to the axle, whereas in this case the escaped tire was a spare cradled underneath the truck. Rather, common sense dictates an inference that both a spare tire carried on a truck and a wheel on a truck’s axle will stay with the truck unless there is a failure of reasonable care by the person or entity in control of the truck. Thus an inference of negligence comes from proof of the circumstances of the accident.


Furthermore, we do not agree with the Second District that McDougald failed to establish this element because “[o]ther possible explanations exist to explain the failure of the chain.”[ ] Such speculation does not defeat the applicability of the doctrine in this case. As one commentator has noted:

The plaintiff is not required to eliminate with certainty all other possible causes or inferences. . . . All that is required is evidence from which reasonable persons can say that on the whole it is more likely that there was negligence associated with the cause of the event than that there was not.

W. Page Keeton, et al., Prosser and Keeton on the Law of Torts, § 39, at 248 (5th ed.1984).


Respondents also contend that the res ipsa instruction was inapplicable because McDougald failed to prove that direct evidence of negligence was unavailable. Respondents cite to Goodyear for the proposition that res ipsa is not applicable where “the facts surrounding the incident were discoverable and provable.” This statement from Goodyear was made in a products liability tire blow‑out case in which the plaintiff was in possession and control of the injury‑causing device. In that case, the plaintiff, who was in possession of the product alleged to have been negligently manufactured, was in the best position to determine the alleged cause of the accident. Thus, the res ipsa inference was not applicable. Here, unlike Goodyear, we find that there was insufficient evidence available to McDougald. The likely cause of this accident, the chain and securing device, were in the exclusive possession of respondents and were not preserved. Moreover, this was not the basis upon which the Second District held res ipsa loquitur to be inapplicable.


[The district court’s decision was reversed and the case remanded for consideration of remaining issues.]


 HARDING, C.J., and OVERTON, SHAW, KOGAN and PARIENTE, JJ., concur.


[ANSTEAD, J., concurred in an opinion that quoted Byrne v. Boadle in its entirety and observed that “we can hardly improve upon this explanation for our decision today. The common law tradition is alive and well.”]

Notes and Questions

1. Might any negligence have been that of the chain maker and not of the driver?


2. Is there a difference between a tire that falls onto the road from its restraining cradle and a tire that blows out during driving? 


3. Is the principal case as strong for the plaintiff as Byrne v. Boadle?


4. At various points in McDougald the terms “inference,” and “prima facie evidence,” and “presumption” are used. What weight should res ipsa loquitur have in the trial? If the judge has concluded that a jury could find the necessary elements of res ipsa loquitur should the judge tell the jury (a) that if it finds these basic facts it may but need not find the defendant negligent; (b) that if it finds these basic facts to exist it must find the defendant negligent unless the defendant can exculpate itself; or (c) that if it finds these basic facts it must find the defendant negligent?


Some states purport to adopt the inference view; some a stronger view. But even in a state that purports to follow the inference view a fact situation may arise that is so strong that the jury is instructed that it must find negligence in the absence of a persuasive exculpation. For example, in New York, which purports to follow the inference view, an airplane passenger was injured when the plane went off the runway while landing at Kennedy Airport. This showing was “so convincing that the inference of negligence arising therefrom is inescapable if not rebutted by other evidence.” In the absence of such counter evidence the plaintiff was entitled to summary judgment on the question of liability. Farina v. Pan American World Airlines, Inc., 497 N.Y.S.2d 706 (App. 1986).


In some states if res ipsa applies it is treated as a “presumption affecting the burden of producing evidence.”  This means that if the defendant offers no plausible rebutting evidence the plaintiff is entitled to a directed verdict on liability. If, however, the defendant offers such evidence the jury is to be informed that the plaintiff still bears the burden of persuading the jury that defendant was negligent. See, e.g., Calif. Evidence Code § 646.[image: image1.wmf]8.
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5. Can the defendant ever so “conclusively rebut” the plaintiff’s case as to obtain judgment as a matter of law? In Leonard v. Watsonville Community Hospital, 305 P.2d 36 (Cal. 1956), a Kelly clamp, about six inches long, was left inside plaintiff after an abdominal operation. The court held initially that res ipsa loquitur applied against all three participating physicians, the surgical nurse, and the hospital. It then considered the testimony of the physicians in deciding whether judgment had been properly granted to MD3. MD1 and MD2 worked on the upper abdomen, where the Kelly clamp was left, and also on the lower abdomen. MD3 testified that he had worked only on the lower abdomen, had left before the incision was closed, and had used only curved clamps—while Kelly clamps were uncurved. The testimony of MD1 and MD2 corroborated MD3. The court held that since this testimony increased the possibility that MD1 and MD2 would be held liable, the “record indicates no rational ground for disbelieving their testimony.” The case against MD3 “was dispelled as a matter of law.” The court found testimony of another witness less persuasive because it was consistent with her self‑interest to shield her employer and associates from liability. Ordinarily, may juries disbelieve witnesses even though there is no “rational ground” for doing so?


6. Is it appropriate to give the benefit of res ipsa loquitur to a plaintiff who also seeks to prove specific acts of negligence? In Abbott v. Page Airways, Inc., 245 N.E.2d 388 (N.Y. 1969), plaintiff’s husband was killed in the crash of a helicopter owned by defendant and operated by its employee. In addition to relying on res ipsa loquitur, plaintiff presented witnesses who testified that the pilot waved to someone on the ground just before the crash, had flown too low and too slowly, and had taken several drinks before the flight. The trial judge charged that the jury could properly find negligence in the specific acts charged or they “could infer negligence from the happening of the accident.” The charge was upheld on appeal. A few courts disagree. See, e.g., Malloy v. Commonwealth Highland Theatres, Inc., 375 N.W.2d 631 (S.D.1985).


7. In a state with well‑developed pretrial discovery procedures, is there still a place for res ipsa loquitur? In Fowler v. Seaton, 394 P.2d 697 (Cal.1964), the plaintiff was a four‑year‑old child who went to nursery school one morning in good health but returned that evening with a bump on her forehead, a concussion and crossed eyes. Is this enough for res ipsa loquitur? Having these and other facts, the majority thought it was. Two justices dissented on the ground that plaintiff had an obligation “to present such facts as were available to show that the accident was more probably than not the result of the alleged inadequate supervision by defendant.” The dissent then listed several omissions from plaintiff’s case and observed that they were “undoubtedly obtainable by discovery.” Should it suffice for plaintiff to prove the minimum required to permit the critical inference? Do the facts already stated here suffice? Should all facts available by discovery but not presented be taken as adverse to plaintiff?


In Helton v. Forest Park Baptist Church, 589 S.W.2d 217 (Ky.App.1979), plaintiffs left their two‑and‑one‑half‑year‑old daughter with about a dozen other children at the nursery room of their church while they attended services. During the service, the daughter suffered a serious eye injury. The two adults who were supervising the children could not explain what had happened. All toys and furniture were inspected, but “no one could find any object which could have caused such an injury.” It could not be determined whether she had been struck in the eye by a thrown object or had fallen on some object.


The court denied plaintiffs the benefit of res ipsa loquitur and upheld a summary judgment for the defense. Res ipsa was “inapplicable where the instrumentality producing the injury or damage is unknown or is not in the exclusive control of the defendant.” A jury could “only speculate, surmise or guess as to how Melissa’s injury occurred, and for this reason the case is one to be decided by the court as a matter of law.”


8. Automobile cases. Auto accidents are common and have given rise to suggestions of simple rules, such as that one who rearends another is automatically liable. The cases in this note suggest even such apparently simple fact situations give rise to more complex analyses. In Bauer v. J.B.Hunt Transport, Inc., 150 F.3d 759 (7th Cir. 1998), defendant’s truck veered over onto the plaintiff’s side of the road and rolled over onto plaintiff’s vehicle during a storm. There was some testimony about a sudden strong wind. A jury verdict for defendant was upheld. The court, using Illinois law, concluded that the plaintiff had the ultimate burden of persuasion even if the defendant had a burden to produce some explanation for his being on plaintiff’s side. After defendant offered an explanation, the burden of persuasion remained on the plaintiff. The jury might have found that the sudden strong wind was the reason for the collision.


In Meaney v. Rubega, 703 A.2d 1384 (N.H. 1997), the defendant’s car rear-ended the plaintiff’s car. In responding to plaintiff’s suit, defendant alleged that his brakes had failed without warning. The trial judge placed the burden of persuading the jury that defendant was negligent on the plaintiff. The jury returned a defense verdict. The court, 4-1, agreed that defendant was in effect denying negligence rather than raising an affirmative defense as to which he would bear the burden of persuasion. The dissenter argued that the relevant evidence was more accessible to the defendant than the plaintiff and thus the defendant should bear the burden of persuasion. Should accessibility of evidence affect the burden here?


In Fallacaro v. McChrie-Robins, 659 N.Y.S.2d 485 (App.Div. 1997), plaintiff passenger was hurt when defendant driver skidded into a bus in the oncoming lane. The trial court denied summary judgment for plaintiff on liability and dismissed the case against the bus driver. Both rulings were upheld on appeal. “Given the circumstances of the accident [the lower court] properly concluded that issues of fact preclude granting summary judgment in favor of the plaintiffs and against [her driver]. [ ] The court also correctly concluded that [the bus driver] was presented with an emergency cross-over situation, and that any error in his judgment cannot be deemed negligence.” The court does not identify any issues of fact that might bar summary judgment against the car driver. What might they be? 


Sometimes the plaintiff may receive procedural help in establishing negligence. In Spivak v. Heyward, 679 N.Y.S.2d 156 (App.Div. 1998), defendant driver admitted that he fell asleep at the wheel and rear-ended the plaintiffs’ decedent. In the ensuing suit, the plaintiffs moved for summary judgment as to liability after defendant’s admission. The trial court’s denial of the motion was reversed on appeal. Faced with two conflicting lines of lower court authority in New York, this court chose the “more plausible view that sleep does not come on without warning, and that the operation of a motor vehicle requires the vigilance of a sentinel on watch.” On the other hand, falling asleep at the wheel is not negligent as a matter of law either. A “showing that the defendant fell asleep while driving raises a rebuttable presumption of negligence, since the onerous burden of establishing the circumstances under which the defendant fell asleep would be a difficult, if not an insurmountable, burden for the plaintiff to overcome. [ ] It is logical, therefore, that the burden should fall to a defendant, who is in the best position to know the circumstances of his or her falling asleep, to offer an explanation creating a triable issue of fact.” Since defendant had offered no such explanation summary judgment should have been granted against him—and the case should have moved to the damage phase.


Is this a res ipsa case? Is it consistent to force the defendant to come forward with evidence when he says he fell asleep but not when he says that he experienced sudden brake failure?


9. In the last paragraph of the majority opinion in MacDougald the court discusses who had access to relevant evidence. Is that issue part of the court’s earlier analysis? Part of its discussion of section 328D? Should it be relevant to the applicability of res ipsa loquitur? Was this issue of accessibility relevant in Byrne v. Boadle? Consider these questions in connection with the following case.

P. 97.  Replace pp. 97-103 with the following.  

E. The Special Case of Medical Malpractice

In this section we consider special legal and practical problems involved in medical malpractice cases.  In the process we review the standard of care, the role of custom, and questions of proof.  Consider the following excerpt from Robbins v. Footer, 553 F.2d 123 (D.C.Cir.1977), involving a claim against an obstetrician:



The conduct of a defendant in a negligence suit is usually measured against the conduct of a hypothetical reasonably prudent person acting under the same or similar circumstances.  [ ]  In medical malpractice cases, however, courts have required that the specialized knowledge and skill of the defendant must be taken into account.  [ ]  Although the law had thus imposed a higher standard of care on doctors, it has tempered the impact of that rule by permitting the profession, as a group, to set its own legal standards of reasonable conduct.  Whether a defendant has or has not conformed his conduct to a customary practice is generally only evidence of whether he has acted as a reasonably prudent person.  [ ]  In a malpractice case, however, the question of whether the defendant acted in conformity with the common practice within his profession is the heart of the suit.  [ ] As part of his prima facie case a malpractice plaintiff must affirmatively prove the relevant recognized standard of medical care exercised by other physicians and that the defendant departed from that standard when treating the plaintiff.  [ ]  In almost all cases the plaintiff must present expert witnesses since the technical complexity of the facts and issues usually prevents the jury itself from determining both the appropriate standard of care and whether the defendant's conduct conformed to that standard.  In such cases there can be no finding of negligence without expert testimony to support it.  [ ]


Despite the refined standard of care, judges must still be sure to use language in their charges that conveys the objective nature of the inquiry.  In Di Franco v. Klein, 657 A.2d 145 (R.I.1995), the court overturned a defense verdict in a malpractice case because the trial judge had likely confused the jury by stating that the defendant was not liable "even if in the exercise of . . . good faith judgment she has made a mistake as to the course of treatment taken" and that a physician "is not liable for damages resulting from an honest mistake or error in judgment."

---

SHEELEY v. MEMORIAL HOSPITAL

Supreme Court of Rhode Island, 1998.

710 A.2d 161.


[At the time plaintiff gave birth, in 1987, Dr. Ryder, a second-year family practice resident, performed an episiotomy, which involves cutting into the mother’s perineum to facilitate the birth and then stitching the incision after the birth. Plaintiff developed complications at the site of this surgery and sued Dr. Ryder and the hospital.]

GOLDBERG, J.


This case is before the court on the appeal of Joanne Sheeley (Sheeley) from the directed verdict entered against her in the underlying medical malpractice action. Specifically Sheeley asserts that the trial justice erred in excluding the testimony of her expert witness, which exclusion resulted in the entry of the directed verdict. For the reasons set forth below, we hold that the trial justice erred in excluding the testimony and reverse the judgment from which the appeal was taken. Furthermore, we take this opportunity to reexamine the proper standard of care to be applied in medical malpractice cases and, in so doing, abandon the “similar locality” rule, which previously governed the admissibility of expert testimony in such actions. . . .


. . .


At the trial on the malpractice action, Sheeley sought to introduce the expert medical testimony of Stanley D. Leslie, M.D. (Dr. Leslie), a board certified obstetrician/gynecologist (OB/GYN). Doctor Leslie planned to testify about Dr. Ryder’s alleged malpractice and the applicable standard of care as it relates to the performance of an episiotomy. The defendants objected and filed a motion in limine to exclude the testimony, arguing that Dr. Leslie, as an OB/GYN, was not qualified under G.L.1956 § 9‑19‑41[FN3] did not print ?? to testify against a family practice resident who was performing obstetric and gynecological care. A hearing on the motion was conducted, at which time it was disclosed that Dr. Leslie had been board certified in obstetrics and gynecology since 1961 and recertified in 1979. Doctor Leslie testified that board certification represents a level of achievement of skill and knowledge as established by a national standard in which the standard of care is uniform throughout the medical specialty. Doctor Leslie is currently a clinical professor of obstetrics and gynecology at the Hill‑Science Center, State University, College of Medicine in Syracuse. He is a member of the New York Statewide Professional Standards Review Council, which reviews disputes between doctors and hospitals regarding diagnosis and management, and the Credentials and Certification Committee at the Crouse‑Irving Hospital, where his responsibilities include drafting standards for family practice physicians. It was further revealed that Dr. Leslie has in the course of his career delivered approximately 4,000 babies and that even though he has been retired from the practice of obstetrics since 1975, he has maintained his familiarity with the standards and practices in the field of obstetrics through weekly conferences, active obstetric work, professorial responsibilities, and continuing education.


Nevertheless, relying on Soares v. Vestal, 632 A.2d 647 (R.I. 1993), defendants maintained that § 9‑19‑41 requires a testifying expert to be in the same medical field as the defendant physician. In Soares this court upheld the trial justice’s decision to exclude the testimony of the plaintiff’s expert witness in a situation in which the expert was board certified in neurology and internal medicine, and the underlying malpractice action involved a family practitioner performing emergency medicine.[ ] Agreeing that Soares was determinative, the trial justice here granted defendants’ motion. . . . Sheeley did not have any other experts prepared to testify, nor was she able to procure one within the two‑day period allowed by the trial justice. Consequently defendants’ motion for a directed verdict was granted. This appeal ensued.


. . .


. . . In a medical malpractice case expert testimony is an essential requirement in proving the standard of care applicable to the defendant, “unless the lack of care is so obvious as to be within the layman’s common knowledge.” . . .


“The determination of the competency of an expert witness to testify is within the discretion of the trial justice.”[ ] This court will not disturb that decision in the absence of clear error or abuse.[ ] In fairness to the trial justice, we note that in making her determination with respect to the admissibility of the expert’s testimony, she was without the benefit of our decisions in Marshall v. Medical Associates of Rhode Island, Inc., 677 A.2d 425 (R.I.1996), and more importantly Buja v. Morningstar, 688 A.2d 817 (R.I.1997), which have distinguished Soares and limited its holding to situations in which the physician‑expert lacks knowledge, skill, experience, or education in the same medical field as the alleged malpractice. Nevertheless, after a review of these cases, we find it clear that the trial justice did in fact abuse her discretion and commit reversible error in excluding the testimony of Dr. Leslie.


In Buja the plaintiffs brought a medical malpractice action against their family practitioners when their child suffered severe medical complications, including cerebral palsy and mental retardation, after having been deprived of oxygen just prior to birth.[ ] At trial, the plaintiffs sought to introduce testimony of a board certified obstetrician. The trial justice, however, excluded the testimony and stated that testimony concerning the standard of care required of a family practitioner practicing obstetrics had to be introduced by an expert in family medicine, not an expert in OB/GYN.[ ] Relying on our previous holding in Marshall, this court reversed the trial justice and stated that even though the proposed expert did not practice in the same specialty as the defendants, he clearly had the prerequisite “knowledge, skill, experience, training or education * * * in the field of the alleged malpractice.”[ ] The Buja court held that nothing in the language of § 9‑19‑41 requires the expert to practice in the same specialty as the defendant.[ ] “Such an additional requirement is unnecessary and is in contravention to the General Assembly’s clear intentions, as expressed in § 9‑19‑41.”[ ] In view of this holding and the striking factual similarities of the instant matter to Buja, there can be little doubt that we must reverse the decision of the trial justice and remand the case for a new trial.


Yet in spite of our holdings in Buja and Marshall, defendants continue to insist that Dr. Leslie is not qualified to testify. In essence defendants argue that Dr. Leslie is overqualified, stating that a board certified OB/GYN does not possess the same knowledge, skill, experience, training, or education as a second‑year family practice resident performing Obstetrics in Rhode Island. Furthermore defendants argue that because Dr. Leslie has not actually practiced obstetrics since 1975, his experience in providing obstetrical care is “clearly outdated” and he is therefore not competent to testify concerning the appropriate standard of care as it applied to the performance of an episiotomy and the repair of the same—even while they acknowledge that the standard of care relative to the procedures involved in the alleged malpractice have changed little over the last thirty years. Finally defendants assert that pursuant to the limitations of the “similar locality” rule, Dr. Leslie must be disqualified because he lacks any direct knowledge about the applicable standard of care for a family practice resident providing obstetric care in Rhode Island.


The defendants suggest that Dr. Leslie, although he has attended national conferences and studied medical journals and treatises in addition to his national certification, is not qualified to testify about the applicable local standard of care. In light of these arguments and with a view toward preventing any further confusion regarding the necessary qualifications of an expert testifying about the proper standard of care in medical malpractice actions, we take this opportunity to revisit our position on the appropriate standard of care.


For over three‑quarters of a century this court has subscribed to the principle “that when a physician undertakes to treat or diagnose a patient, he or she is under a duty to exercise ‘the same degree of diligence and skill which is commonly possessed by other members of the profession who are engaged in the same type of practice in similar localities having due regard for the state of scientific knowledge at the time of treatment.’ ”  [ ] This “same or similar locality” rule is a somewhat expanded version of the “strict locality” rule, which requires that the expert testifying be from the same community as the defendant. See Shilkret v. Annapolis Emergency Hospital Association, 349 A.2d 245, 248 (Md.Ct.App.1975); [ ]. The rationale underlying the development of the “strict locality” rule was a recognition that opportunities, experience, and conditions may differ between densely and sparsely populated communities.[ ].


This restrictive rule, however, soon came under attack in that it legitimized a low standard of care in certain smaller communities and that it also failed to address or to compensate for the potential so‑called conspiracy of silence in a plaintiff’s locality that would preclude any possibility of obtaining expert testimony.[ ] Furthermore, as this court noted in [ ], the locality rule is somewhat of an anachronism in view of “[m]odern systems of transportation and communication.”[ ] Thus many jurisdictions, including our own, adopted the “same or similar locality” rule, which allows for experts from similarly situated communities to testify concerning the appropriate standard of care.[ ] Nevertheless, even with this somewhat expanded view, the medical malpractice bar has continually urged a narrow application of the rule, arguing the need for similar, if not identical, education, training, and experience. See Buja, [ ] (defense counsel argued obstetrician not qualified to testify concerning standard of care required of family practitioner performing obstetrical procedures); Marshall, [ ] (defense counsel argued physician skilled in pediatrics and family medicine not qualified to testify against physician certified in emergency and internal medicine when the alleged malpractice concerned treatment of animal bite). The obvious result of such an application, however, is to reduce the pool of qualified experts to its lowest common denominator. This is a consequence that we have never intended.


The appropriate standard of care to be utilized in any given procedure should not be compartmentalized by a physician’s area of professional specialization or certification. On the contrary, we believe the focus in any medical malpractice case should be the procedure performed and the question of whether it was executed in conformity with the recognized standard of care, the primary concern being whether the treatment was administered in a reasonable manner. Any doctor with knowledge of or familiarity with the procedure, acquired through experience, observation, association, or education, is competent to testify concerning the requisite standard of care and whether the care in any given case deviated from that standard. The resources available to a physician, his or her specific area of practice, or the length of time he or she has been practicing are all issues that should be considered by the trial justice in making his or her decision regarding the qualification of an expert. No one issue, however, should be determinative. Furthermore, except in extreme cases, a witness who has obtained board certification in a particular specialty related to the procedure in question, especially when that board certification reflects a national standard of training and qualification, should be presumptively qualified to render an opinion. See [Shilkret]; [ ].


This court is of the opinion that whatever geographical impediments may previously have justified the need for a “similar locality” analysis are no longer applicable in view of the present‑day realities of the medical profession. As the Shilkret court observed:

The modern physician bears little resemblance to his predecessors. As we have indicated at length, the medical schools of yesterday could not possibly compare with the accredited institutions of today, many of which are associated with teaching hospitals. But the contrast merely begins at that point in the medical career: vastly superior postgraduate training, the dynamic impact of modern communications and transportation, the proliferation of medical literature, frequent seminars and conferences on a variety of professional subjects, and the growing availability of modern clinical facilities are but some of the developments in the medical profession which combine to produce contemporary standards that are not only much higher than they were just a few short years ago, but are also national in scope.

In sum, the traditional locality rules no longer fit the present‑day medical malpractice case.[ ].


We agree. Furthermore, we note that in enacting § 9‑19‑41, the Legislature failed to employ any reference to the “similar locality” rule. We conclude that this omission was deliberate and constitutes a recognition of the national approach to the delivery of medical services, especially in the urban centers of this country, of which Rhode Island is certainly one.


Accordingly we join the growing number of jurisdictions that have repudiated the “same or similar” communities test in favor of a national standard and hold that a physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class to which he or she belongs, acting in the same or similar circumstances. [The court cites cases from 20 states.] In this case the alleged malpractice occurred in the field of obstetrics and involved a procedure and attendant standard of care that has remained constant for over thirty years. Doctor Leslie, as a board certified OB/GYN with over thirty years of experience, a clinical professor of obstetrics and gynecology at a major New York hospital, and a member of the New York Statewide Professional Standards Review Council, is undoubtedly qualified to testify regarding the appropriate standard of care.


[The case was remanded to the lower court for a new trial.]

Notes and Questions

1. What was the trial judge’s error? Why does the court reject the “similar locality” rule? How should a court determine whether a locality is “similar” for purpose of qualifying an expert?


2. In some states national standards are more likely to be invoked if the defendant is “board‑certified.” That fact was central to the resolution of Robbins, where the obstetrician was certified:

Modern medical education and postgraduate training has been nationalized. Scientific information flows freely among medical institutions throughout the country. Professional journals and numerous other networks of continuing education are all national in scope.[ ] Several courts have . . . established a national standard of care for all physicians, completely abandoning any locality limitation. . . .

Even in jurisdictions which have not adopted a national standard for all malpractice issues, if a physician holds himself out as a specialist, [as defendant had done here], he is held to the general standard of care required of all physicians in the same specialty.[ ] In order to become a certified specialist in obstetrics, a physician must meet nationally uniform educational and residency requirements.[ ] The textbooks used are national textbooks and the required examination is a national exam graded by a body of examiners selected so as to eliminate any regional peculiarities.[ ] After certification, specialists keep abreast of developments in their field through medical specialty journals available throughout the nation and medical specialty societies with national memberships. It seems clear that the medical profession itself has adopted a national standard for membership in one of its certified specialties. If the law remains tied to a locality standard it ignores the reality of modern medicine in favor of an outdated mythology.

Is there any remaining room for a locality-based standard?


3. In Gala v. Hamilton, 715 A.2d 1108 (Pa.1998), defendants used local anesthetic while working on plaintiff’s neck tumor. Plaintiff alleged that general anesthetic should have been used. The trial judge charged the jury:

Where there are two schools of thought in the use of local anesthesia, a physician may rightfully choose to practice under either school of thought. If you the Jury find as a fact that the Defendants followed a procedure recognized by [a] reputable and respected, considerable number of medical experts in the use of local anesthesia, even if in the minority, the Defendants would not be deemed negligent or in violation of the standard of care in the use of local anesthesia in 1988 and you must find for the Defendants on this issue.

On appeal from a verdict and judgment for defendants, the court upheld the charge. It held that a “school” could exist even if it has never given rise to a written literature. Must the school be national in scope? Suppose at the trial plaintiff shows that the “local-anesthetic school” in fact produces a higher rate of bad outcomes than the general-anesthetic school—and that this would have been apparent if anyone in the local school had ever published (or tried to publish) anything on the subject?


Hospitals themselves may be negligent for failing to use reasonable care in keeping their facilities safe and in failing to select and retain only competent physicians both to serve on the staff and physicians from the community to exercise staff privileges. In Welsh v. Bulger, 698 A.2d 581 (Pa. 1997), Dr. T was not legally qualified to perform cesarean sections. This procedure became necessary during a delivery and the baby died when nobody else could perform the procedure in the time available. T had not arranged for assistance and the hospital knew that T was not qualified to perform surgery. Given that knowledge, a jury could find the hospital negligent for failing to require that a qualified surgeon be available during T’s deliveries.


4. How are experts retained and compensated? If witnesses to auto accidents are not paid why should medical experts be paid? In Henning v. Thomas, 366 S.E.2d 109 (Va.1988), the court held that the trial judge committed error by not permitting defendants to try to persuade the jury that the plaintiff’s expert was a “‘doctor for hire’ who was part of a nationwide group that offered themselves as witnesses, on behalf of medical malpractice plaintiffs. Once the jury was made aware of this information it was for the jury to decide what weight, if any, to give to [the expert’s] testimony. This was a classic case of an effort to establish bias, prejudice, or relationship.” Is it relevant if an expert retained by one side has never rendered an opinion on behalf of the other side? Is it relevant if an expert has testified in 20 cases during the past year—and has seen patients only three weeks during that period?


5. The court’s reference to the conspiracy of silence probably alluded to the assertion that the requirement of expert testimony in malpractice cases has been difficult for some plaintiffs to meet for reasons unrelated to the merits of the case. In 1961, a survey of surgeons indicated that only 30 percent would be willing to testify against another surgeon who had removed the wrong kidney. Medical Economics, Aug. 28, 1961. Physicians who criticized colleagues might face expulsion from the local medical society. Bernstein v. Alameda–Contra Costa Medical Ass’n, 293 P.2d 862 (Cal.App.1956). See also L’Orange v. Medical Protective Co., 394 F.2d 57 (6th Cir.1968), in which plaintiff alleged that defendant insurer had cancelled his malpractice policy because he had testified in court against a dentist also insured by the defendant.  The potential for concern has not been eliminated by the passage of time or by changes in the organization of medical services. After Sheeley, the same court confronted a case in which, as of 1990, all three of the state’s pediatric surgeons were all associated in the same office. Flanagan v. Wesselhoeft, 712 A.2d 365 (R.I. 1998). The case went off on other grounds.


These concerns undoubtedly induced courts to devise techniques for avoiding the need for experts in certain kinds of cases. One change permitted a plaintiff to call the defendant physician and try to use that testimony to fill gaps in plaintiff’s case. Some courts permitted the plaintiff to read treatises to educate the jury.


6. On occasion plaintiffs in malpractice cases do not need experts. For example, it might be shown that without any need for hasty termination of a surgical procedure, a sponge or a surgical instrument was inadvertently left in the plaintiff’s abdomen. Or it might be shown that the surgeon operated on the left leg when it was the right leg that needed the treatment. In each case, the court might rule that the case came within a “common knowledge” exception by which lay jurors could be found able to understand the facts and the applicable standard without expert guidance. In such cases, it would necessarily follow that even if an expert testified for the defense that the relevant segment of the medical profession behaved as the defendant did, the jury would not be required to accept that as the proper standard.


Recall Leonard v. Watsonville Community Hospital, p. __, supra, involving a clamp that was left inside the plaintiff. The court stated that even if the defendants were trying to assert that there was a custom in the relevant community not to count instruments before closing an incision, that would not control the case: “It is a matter of common knowledge . . . that no special skill is required in counting instruments. Although under such circumstances proof of practice or custom is some evidence of what should be done and may assist in the determination of what constitutes due care, it does not conclusively establish the standard of care.”


7. Although aspects of the standard of care may be special to medical malpractice, the need for experts is not. When buildings collapse, when factories catch fire, when chemicals escape, the plaintiff will often need an expert to explain the underlying mechanics or technology to the jury so that the judge can be confident that the jury will understand the facts sufficiently to be able to make a rational determination of whether or not there was negligence. In cases involving claims that a complex product is defective an expert is often required to explain why it was dangerous and how it might have been made less so. We return to expert testimony in Chapter V.


8. For comprehensive treatment of the medical malpractice area, see P. Weiler, Medical Malpractice on Trial (1991); F. Sloan and R. Bovbjerg, Medical Malpractice: Crisis, Response and Effects (1989); Symposium, Medical Malpractice: Can the Private Sector Find Relief? 49 Law & Contemp.Probs. 1–348 (1986). In Chapter XI we consider recent developments and proposals for changing the handling of medical malpractice litigation.
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MATTHIES v. MASTROMONACO

Supreme Court of New Jersey, 1999.

160 N.J. 26, 733 A.2d 456.

POLLOCK, J.


This appeal presents the question whether the doctrine of informed consent requires a physician to obtain the patient’s consent before implementing a nonsurgical course of treatment. It questions also whether a physician, in addition to discussing with the patient treatment alternatives that the physician recommends, should discuss medically reasonable alternative courses of treatment that the physician does not recommend. We hold that to obtain a patient’s informed consent to one of several alternative courses of treatment, the physician should explain medically reasonable invasive and noninvasive alternatives, including the risks and likely outcomes of those alternatives, even when the chosen course is noninvasive.


[In 1990, the 81-year-old plaintiff fell in her apartment and broke her right hip. When she was discovered two days later she was transported to emergency care. Defendant orthopedic surgeon prescribed bed rest rather than surgery. Further facts are reported in the opinion. The trial court refused to permit an informed consent claim to go to the jury. The jury found that defendant had not committed malpractice by failing to perform surgery on plaintiff. The Appellate Division reversed because of the failure to charge on informed consent.]


. . . Dr. Mastromonaco reviewed Matthies’s medical history, condition, and x‑rays. He decided against pinning her hip, a procedure that would have involved the insertion of four steel screws, each approximately one‑quarter inch thick and four inches long.


Dr. Mastromonaco reached that decision for several reasons. First, Matthies was elderly, frail, and in a weakened condition. Surgery involving the installation of screws would be risky. Second, Matthies suffered from osteoporosis, which led Dr. Mastromonaco to conclude that her bones were too porous to hold the screws. He anticipated that the screws probably would loosen, causing severe pain, and necessitating a partial or total hip replacement. Third, forty years earlier, Matthies had suffered a stroke from a mismatched blood transfusion during surgery. The stroke had left her partially paralyzed on her right side. Consequently she had worn a brace and essentially used her right leg as a post while propelling herself forward with her left leg. After considering these factors, Dr. Mastromonaco decided that with bed rest, a course of treatment that he recognized as “controversial,” Matthies’s fracture could heal sufficiently to restore her right leg to its limited function. . . .


Before her fall, Matthies had maintained an independent lifestyle. She had done her own grocery shopping, cooking, housework, and laundry. Her dentist of many years, Dr. Arthur Massarsky, testified that he often had observed Matthies climbing unassisted the two flights of stairs to his office. Matthies is now confined to a nursing home.


Matthies’s expert, Dr. Hervey Sicherman, a board‑certified orthopedic surgeon, testified that under the circumstances, bed rest was an inappropriate treatment. He maintained that bed rest alone is not advisable for a hip fracture unless the patient does not expect to regain the ability to walk. Essentially, he rejects bed rest except when the patient is terminally ill or in a vegetative state. Dr. Sicherman explained that unless accompanied by traction, the danger of treating a hip fracture with bed rest is that the fracture could dislocate. In fact, shortly after Matthies began her bed‑rest treatment, the head of her right femur displaced. Her right leg shortened, and she has never regained the ability to walk. According to Dr. Sicherman, the weakness and porosity of Matthies’s bones increased the likelihood of this bad outcome. Even defendant’s expert, Dr. Ira Rochelle, a board‑certified orthopedic surgeon, admitted that pinning Matthies’s hip would have decreased the risk of displacement. He nonetheless agreed with Dr. Mastromonaco that Matthies’s bones were probably too brittle to withstand insertion of the pins.


Dr. Mastromonaco’s goal in conservatively treating Matthies was to help her “get through this with the least complication as possible and to maintain a lifestyle conducive to her disability.” He believed that rather than continue living on her own, Matthies should live in a long‑term care facility. He explained, “I’m not going to give her that leg she wanted. She wanted to live alone, but she couldn’t live alone.... I wanted her to be at peace with herself in the confines of professional care, somebody to care for her. She could not live alone.”


Matthies asserts that she would not have consented to bed rest if Dr. Mastromonaco had told her of the probable effect of the treatment on the quality of her life. . . .


A jury question existed whether Dr. Mastromonaco consulted either with plaintiff or her family about the possibility of surgery. [There were conflicting recollections on this issue.]


. . . [Plaintiff was transferred to a residential nursing home where she received physical therapy. She] also saw psychiatrists and was treated . . . for depression because she grew increasingly despondent over her continued inability to walk.


. . .


Choosing among medically reasonable treatment alternatives is a shared responsibility of physicians and patients. To discharge their responsibilities, patients should provide their physicians with the information necessary for them to make diagnoses and determine courses of treatment. Physicians, in turn, have a duty to evaluate the relevant information and disclose all courses of treatment that are medically reasonable under the circumstances. Generally, a physician will recommend a course of treatment. As a practical matter, a patient often decides to adopt the physician’s recommendation. Still, the ultimate decision is for the patient.


We reject defendant’s contention that informed consent applies only to invasive procedures. Historically, the failure to obtain a patient’s informed consent to an invasive procedure, such as surgery, was treated as a battery. The physician’s need to obtain the consent of the patient to surgery derived from the patient’s right to reject a nonconsensual touching. Eventually, courts recognized that the need for the patient’s consent is better understood as deriving from the right of self‑determination. . . .


The rationale for basing an informed consent action on negligence rather than battery principles is that the physician’s failure is better viewed as a breach of a professional responsibility than as a nonconsensual touching. . . . Analysis based on the principle of battery is generally restricted to cases in which a physician has not obtained any consent or has exceeded the scope of consent.[ ] The essential difference in analyzing informed consent claims under negligence, rather than battery principles, is that the analysis focuses not on an unauthorized touching or invasion of the patient’s body, but on the physician’s deviation from a standard of care.


In informed consent analysis, the decisive factor is not whether a treatment alternative is invasive or noninvasive, but whether the physician adequately presents the material facts so that the patient can make an informed decision. That conclusion does not imply that a physician must explain in detail all treatment options in every case. For example, a physician need not recite all the risks and benefits of each potential appropriate antibiotic when writing a prescription for treatment of an upper respiratory infection. Conversely, a physician could be obligated, depending on the circumstances, to discuss a variety of treatment alternatives, such as chemotherapy, radiation, or surgery, with a patient diagnosed with cancer. Distinguishing the two situations are the limitations of the reasonable patient standard, which need not unduly burden the physician‑patient relationship. The standard obligates the physician to disclose only that information material to a reasonable patient’s informed decision.[ ] Physicians thus remain obligated to inform patients of medically reasonable treatment alternatives and their attendant probable risks and outcomes. Otherwise, the patient, in selecting one alternative rather than another, cannot make a decision that is informed.


. . . In sum, physicians do not adequately discharge their responsibility by disclosing only treatment alternatives that they recommend.


To assure that the patient’s consent is informed, the physician should describe, among other things, the material risks inherent in a procedure or course of treatment.[ ] The test for measuring the materiality of a risk is whether a reasonable patient in the patient’s position would have considered the risk material.[ ] Although the test of materiality is objective, a “patient obviously has no complaint if he would have submitted to the therapy notwithstanding awareness that the risk was one of its perils.” Canterbury v. Spence, 464 F.2d 772, 790 (D.C.Cir.), cert. denied, 409 U.S. 1064 (1972) (citation omitted). As the court stated in Canterbury:

We think a technique which ties the factual conclusion on causation simply to the assessment of the patient’s credibility is unsatisfactory... [W]hen causality is explored at a postinjury trial with a professedly uninformed patient, the question whether he actually would have turned the treatment down if he had known the risks is purely hypothetical.... And the answer which the patient supplies hardly represents more than a guess, perhaps tinged by the circumstance that the uncommunicated hazard has in fact materialized. In our view, this method of dealing with the issue on causation comes in second‑best.... Better it is, we believe, to resolve the causality issue on an objective basis: in terms of what a prudent person in the patient’s position would have decided if suitably informed of all perils bearing significance. If adequate disclosure could reasonably be expected to have caused that person to decline the treatment because of the revelation of the kind of risk or danger that resulted in harm, causation is shown, but otherwise not. The patient’s testimony is relevant on that score of course but it would not threaten to dominate the findings. And since that testimony would probably be appraised congruently with the factfinder’s belief in its reasonableness, the case for a wholly objective standard for passing on causation is strengthened.[ ]


For consent to be informed, the patient must know not only of alternatives that the physician recommends, but of medically reasonable alternatives that the physician does not recommend. Otherwise, the physician, by not discussing these alternatives, effectively makes the choice for the patient. Accordingly, the physician should discuss the medically reasonable courses of treatment, including nontreatment. . . . To the same effect, the Department of Health has declared:

Similar concerns animate our Administrative Code’s “patient rights,” which include a patient’s right “[t]o receive from the patient’s physician[s]—in terms that the patient understands—an explanation of his or her complete medical condition, recommended treatment, risk[s] of the treatment, expected results and reasonable medical alternatives.”

[N.J.A.C. 8:43G‑4.1(a)(6).]


The medical profession likewise recognizes the physician’s obligation to explain all medically reasonable alternatives to the patient. The American Medical Association’s Code of Medical Ethics states:

The patient’s right of self‑decision can be effectively exercised only if the patient possesses enough information to enable an intelligent choice. The patient should make his or her own determination on treatment. The physician’s obligation is to present the medical facts accurately to the patient or to the individual responsible for the patient’s care and to make recommendations for management in accordance with good medical practice.... Social policy does not accept the paternalistic view that the physician may rem

ain silent because divulgence might prompt the patient to forgo needed therapy. Rational, informed patients should not be expected to act uniformly, even under similar circumstances, in agreeing to or refusing treatment.

[American Medical Association, Code of Medical Ethics: Current Opinions with Annotations, Opinion 8.08 (1981).]


[The court rejected the argument that the patient was adequately protected by the negligence charge that was given to the jury.] A physician may select a method of treatment that is medically reasonable, but not the one that the patient would have selected if informed of alternative methods. Like the deviation from a standard of care, the physician’s failure to obtain informed consent is a form of medical negligence. . . . Physicians may neither impose their values on their patients nor substitute their level of risk aversion for that of their patients. One patient may prefer to undergo a potentially risky procedure, such as surgery, to enjoy a better quality of life. Another patient may choose a more conservative course of treatment to secure reduced risk at the cost of a diminished lifestyle. The choice is not for the physician, but the patient in consultation with the physician. By not telling the patient of all medically reasonable alternatives, the physician breaches the patient’s right to make an informed choice.


The physician’s duty to inform the patient of alternatives is especially important when the alternatives are mutually exclusive. If, as a practical matter, the choice of one alternative precludes the choice of others, or even if it increases appreciably the risks attendant on the other alternatives, the patient’s need for relevant information is critical. That need intensifies when the choice turns not so much on purely medical considerations as on the choice of one lifestyle or set of values over another.


. . .


The issue of informed consent often intertwines with that of medical malpractice.[ ] Because of the interrelationship between the malpractice and informed consent issues in the present case, the jury should consider both issues at the retrial.

The judgment of the Appellate Division is affirmed.

Chief Justice PORITZ and Justices HANDLER, O’HERN, GARIBALDI, STEIN, and COLEMAN join in Justice POLLOCK’s opinion.

Notes and Questions

1. What standard does the court use for determining how much the defendant should have told the patient? Does an expert have a role in that determination? What was Dr. Sicherman’s role in Matthies? 


Some states require that plaintiff produce an expert in cases claiming a consent based on inadequate information. In New York, for example, the disclosure standard is framed as that which would be made by “a reasonable medical or dental practitioner under similar circumstances.”  This standard requires the introduction of expert testimony to show that the alleged conduct fell short of that standard. N.Y. Pub.Health Law § 2805-d and N.Y.C.P.L.R. §4401-a.  What would the expert testify about? Other states use the “reasonable patient” standard under which the physician’s obligation is to provide the information that a rea

sonable patient would want. 


2. The Matthies court rejected the view of states like Pennsylvania in which the essence of the claim is one of battery. See Morgan v. MacPhail, 704 A.2d 617 (Pa. 1997). In one case a local anesthetic was injected into the area around the ribs. In the second a steroid was injected into an area behind the Achilles tendon. The majority explained that neither injection involved a battery:

It is the invasive nature of the surgical or operative procedure involving a surgical cut and the use of surgical instruments that gives risk to the need to inform the patient of risks prior to surgery. [ ] Neither of the procedures performed in the instant appeals were invasive in nature as both involved the injection of medication which does not rise to the same level of bodily invasion as surgery.

Would the Pennsylvania plaintiffs have prevailed in New Jersey?


3. Is it negligent not to inform a patient about an experimental therapy alternative to surgery that is not recognized by professors at the state’s medical schools as a “practical alternative” to the surgery and that is opposed openly by a number of professional associations, though some unorganized physicians publicly argue that it ought to be accepted? In Moore v. Baker, 989 F.2d 1129 (11th Cir.1993), the court read Georgia law as requiring disclosure only of alternatives that are “generally recognized and accepted by reasonably prudent physicians.”


4. When may consent be revoked—and what happens then? In Schreiber v. Physicians Ins. Co. of Wisconsin, 223 Wis.2d 417, 588 N.W.2d 26 (1999), the court held that a consent given earlier may be withdrawn while there is still time to adopt an alternative course of action—here a cesarean section instead of the previously agreed-upon vaginal delivery. The court asserted that the “function of withdrawal, in effect, places [the parties] in their original position—a physician, a patient, and a series of options for treatment. It creates a blank slate on which the parties must again diagram their plan.” The court declined “to view the informed consent doctrine as a solitary and blanketing event, a point on a timeline after which such discussions are no longer needed because they are ‘covered’ by some articulable occurrence in the past. Rather, a substantial change in circumstances, be it medical or legal, requires a new informed consent discussion.” A petition for certiorari was filed on June 30, 1999.   ??

5. The consent issue is also raised by assertions that health care provider D should not have done the procedure but should have referred the patient to provider T because the collected statistics show that provider D has a 15% rate of adverse outcomes, compared to provider T’s rate of 10%. Note that the providers might be hospitals or surgeons. Should the duty to obtain informed consent require that D tell the patient the different statistics (and provide a reasonable and honestly believed explanation for the disparity)? See Twerski & Cohen, Comparing Medical Providers: A First Look at the New Era of Medical Statistics, 58 Brooklyn L.Rev. 15 (1992). The authors suggest that the patient might be awarded 5/15 of the damages sustained in the cited example.


On the questions of whether such comparative statistics benefit the health care delivery system and whether they should be admissible in malpractice cases, see Pauly, The Public Policy Implications of Using Outcome Statistics, 58 Brooklyn L.Rev. 35 (1992); Green, Problems in the Use of Outcome Statistics to Compare Health Care Providers, 58 Brooklyn L.Rev. 55 (1992); Rheingold, The Admissibility of Evidence in Malpractice Cases: The Performance Records of Practitioners, 58 Brooklyn L.Rev. 75 (1992).


6. What must an inexperienced physician tell a patient? In Whiteside v. Lukson, 947 P.2d 1263 (Wash.App.1997), the defendant surgeon did not tell plaintiff patient that he had never before done the procedure he was recommending. By the time he performed the surgery he had done two of them. The procedure in plaintiff’s case failed. The court held that the surgeon was not obligated to reveal his inexperience. Consent need be obtained only for the underlying procedure. If a state were to require more in this type of situation, what more might the surgeon have to reveal? Less than stellar college or medical school grades? That the surgeon’s son has just committed suicide? 


In Ditto v. McCurdy, 947 P.2d 952 (Haw.1997), plaintiff, whose breast augmentation procedure led to numerous complications, sued defendant who was qualified as, among other things, a facial surgeon and a cosmetic surgeon, but not as a plastic surgeon. Among the claims was one for fraud for not advising plaintiff that he was not a plastic surgeon. There was dispute about whether cosmetic surgeons were less fully trained than plastic surgeons. The court concluded that since defendant had accurately held himself out as what he was and did not claim to be more than he was, there was no duty to disclose anything more.


7.  Consider the physician’s obligation if the patient says “Don’t tell me the options or the risks. I’ll get frightened. Do what you think best.”  Alternatively, consider the physician’s response if the patient says “Tell me everything even the most minimal risks.”  Or, “I am very nervous about my eyes. I want to know every risk—no matter how unlikely—that each option might mean for my eyes.”


8. Some patients adopt an active role in their treatment, which may produce other disputes. In Shine v. Vega, 709 N.E.2d 58 (Mass. 1999), a 29-year-old woman went to the hospital during a bad asthmatic attack. Over her vehement objections she was intubated. (The result was an intense fear of hospitals such that, two years later, when she really did need emergency help, she delayed so long that she died.)  On the consent issue, the trial judge charged that in a life-threatening case consent was not needed—and that the jury should decide whether the situation was life-threatening. The resulting defense judgment was unanimously reversed on appeal. The defendant argued that he should be able to “override [the patient’s] wishes as long as he acted ‘appropriately and consistent with the standard of accepted medical practice.’” Relying in part of §892D of the Second Restatement, the court held that a competent adult may refuse life-saving treatment. “If, and only if, the patient is unconscious or otherwise incapable of giving consent, and either time or circumstances do not permit the physician to obtain the consent of a family member, may the physician presume that the patient, if competent, would consent to life-saving medical treatment.” In a footnote the court quoted a Restatement comment that autohrized such intervention only “if the actor has no reason to believe that the other, if he had the opportunity to consent, would decline.”


9. Where the patient has not been given a choice or expressed one, why does it not suffice for such patients to testify that if had been given the necessary information they would have made a different choice?


In Henderson v. Milobsky, 595 F.2d 654 (D.C.Cir.1978), plaintiff who was to undergo removal of a wisdom tooth was not told of a 1 in 100,000 risk of permanent loss of sensation in an area a half‑inch square just below the lower lip. The court concluded that the risk was “undoubtedly troublesome but hardly disabling.” No “prudent juror could reasonably have concluded” that the risk was material.


In Ashe v. Radiation Oncology Associates, ___ S.W.2d/3d ?? ____(Tenn 1999), the court reviewed the conflict between the objective and subjective standards for determining consent. The subjective standard is consistent with the view that individuals, no matter how misguided, should be able to make their own treatment decisions. The objection to that approach is “the unfairness of allowing the issue of causation to turn on the credibility of the hindsight of a person seeking recovery after experiencing a most undesirable result.” The argument for the objective standard was “that neither the plaintiff nor the fact-finder can provide a definitive answer as to what the patient would have done had the patient known of the particular risk prior to consenting to the procedure or treatment.” The court chose the objective standard. Can you think of other arguments for each position?  How does this causation question differ from the issue of whether the physician was negligent in failing to obtain informed consent?


10. Physicians often resort to the use of written consents to try to avoid this type of litigation. In Allan v. Levy, 846 P.2d 274 (Nev. 1993), the trial judge told the jury about the state’s consent statute that provided:   better case ??

A physician . . . has conclusively obtained the consent of a patient for a medical or surgical procedure if he has done the following:

1. Explained to the patient in general terms without specific details, the procedure to be undertaken;

2. Explained to the patient alternative methods of treatment, if any, and their general nature;

3. Explained to the patient that there may be risks, together with the general nature and extent of the risks involved, without enumerating such risks; and

4. Obtained the signature of the patient to a statement containing an explanation of the procedure, alternative methods of treatment and risks involved, as provided in this section.

The jury returned a defense verdict. The court held that since the written consent in the case did not contain what the section required it was error to tell the jury about this defense. Should the statute be interpreted to require that “risks” be quantified?


11. For comprehensive discussion of the informed consent issue, see Schuck, Rethinking Informed Consent, 103 Yale L.J. 899 (1994).
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UHR v. EAST GREENBUSH CENTRAL SCHOOL DISTRICT

Court of Appeals of New York, 1999.

94 N.Y.2d 32, 720 N.E.2d 886, 698 N.Y.S.2d 609.

 ROSENBLATT, J.


Education Law § 905(1) requires school authorities in the State of New York to examine students between 8 and 16 years of age for scoliosis at least once in each school year. The principal issue on this appeal is whether the statute authorizes a private right of action.


During the 1992-1993 school year, the infant plaintiff was a seventh grade student at the Goff Middle School, operated by defendant East Greenbush Central School District. In October 1992, as part of a school program, a nurse screened her for scoliosis. The results were negative.  She was examined during the following school year (1993-1994) by a school nurse who checked her height, weight and vision but allegedly did not screen her for scoliosis. 


In March 1995, when the infant plaintiff was a ninth grader during the 1994-1995 school year at Columbia High School (also operated by the East Greenbush Central School District), a school nurse screened her for scoliosis and the examination proved positive. Her parents, who are also plaintiffs in this action, then had her examined by an orthopedic doctor who concluded that her scoliosis had progressed to the point that surgery was required instead of the braces that often can be utilized when the condition is diagnosed earlier. The infant plaintiff underwent surgery in July 1995.

    
Plaintiffs have alleged two causes of action against the East Greenbush Central School District and its Board of Education (collectively "the District").  One is based on a claimed violation of Education Law § 905(1), one on common-law negligence.  Plaintiffs assert, in essence, that the District was negligent in failing to examine the infant plaintiff for scoliosis during the 1993-1994 school year, as a result of which her ailment was allowed to progress undetected, to her detriment.  Supreme Court granted the District's motion for summary judgment, holding that Education Law § 905(1) does not create a private right of action, and that plaintiffs had otherwise failed to state a claim for common-law negligence. The Appellate Division affirmed. We granted leave to appeal to this Court and now affirm.

The Relevant Statutes


We first address plaintiffs' claim that Education Law § 905(1) may be enforced by a private right of action. Three provisions of the Education Law are relevant to our inquiry. Education Law § 905(1) states that "[m]edical inspectors or principals and teachers in charge of schools in this state shall . . . examine all . . . pupils between eight and sixteen years of age for scoliosis, at least once in each school year."  Education Law § 905(2) provides that "[n]othwithstanding any other provisions of any general, special or local law, the school authorities charged with the duty of making such tests or examinations of pupils for the presence of scoliosis pursuant to this section shall not suffer any liability to any person as a result of making such test or examination, which liability would not have existed by any provision of law, statutory or otherwise, in the absence of  this section." Finally, Education Law s 911 charges the Commissioner of Education with the duty of enforcing the provisions of sections 901 through 910 of the Education Law and authorizes the Commissioner to "adopt rules and regulations" for such purpose.

The Test for the Availability of a Private Right of Action


As plaintiffs point out, the District's obligation to examine for scoliosis is plain enough. A statutory command, however, does not necessarily carry with it a right of private enforcement by means of tort litigation (see, e.g., Mark G. v. Sabol, 93 N.Y.2d 710).


The availability of a private right of action for the violation of a statutory duty--as opposed to one grounded in common-law negligence--is not a new concept. [ ] When a statute itself expressly authorizes a private right of action (e.g., Social Services Law § 420[2];  General Obligations Law § 11-100[1];  § 11-101[1] ), there is no need for further analysis. When a statute is silent, as it is here, courts have had to determine whether a private right of action may be fairly implied.   In [ ], this Court articulated the standards that were synthesized into a three-part test in Sheehy v. Big Flats Community Day, 73 N.Y.2d 629 [1989].  In making the determination, we ask:

“(1) whether the plaintiff is one of the class for whose particular benefit the statute was enacted;

“(2) whether recognition of a private right of action would promote the legislative purpose;  and

“(3) whether creation of such a right would be consistent with the legislative scheme” [ ]

There is no doubt that the infant plaintiff is a member of the class for whose particular benefit Education Law § 905(1) was enacted. The first prong is satisfied.

   
The second prong is itself a two-part inquiry. We must first discern what the Legislature was seeking to accomplish when it enacted the statute, and then determine whether a private right of action would promote that objective [ ].

   
Here, the purpose of the statute is obvious. Scoliosis is a curvature of the spine which, if left undetected in children, can be crippling [ ]. Upon early detection, scoliosis can be treated successfully, often without the need for surgery. In 1978 the Legislature amended Education Law § 905(1) to add scoliosis screening to the then existing obligations to test children's vision and hearing [ ].

  
It is apparent that the Legislature was seeking to benefit the population as a whole by creating broad-based screening examinations for scoliosis, recognizing that early detection could serve the entire public in both its health and its purse. A main proponent of the legislation stated that: "The Bill will help reduce the cost of medical care to the general public as well as to the State in the case of indigent consumers.  It will reduce hospital utilization as those cases which are detected in their early stage can be medically managed without hospitalization" [ ].

  
Early detection of the condition serves the dual legislative purpose of promoting public health and avoiding costly hospitalization.

  
In arguing that a private right of action would promote these objectives, plaintiffs assert that the risk of liability for failure to screen will encourage compliance with Education Law § 905(1), and thereby further the statute's purpose of providing broad-based screenings that benefit the public. In response, the District argues that the risk of liability will prompt school districts to seek waivers of the requirement to screen and thus defeat the statute's purpose.


. . .


In all, we conclude that a private right of action would promote the legislative purpose and, therefore, the second prong is satisfied.

  
We turn next to the third Sheehy prong--whether a private right of action is consistent with the legislative scheme. It is not always easy to distinguish this "consistency" prong from the second Sheehy prong, which centers on "promotion" of the legislative goal. The two prongs may overlap and to that extent may resist pigeon-holing. A private right of action may at times further a legislative goal and coalesce smoothly with the existing statutory scheme [ ]. Conversely, a statute's goal may not necessarily be enhanced by adding a private enforcement mechanism. In assessing the "consistency" prong, public and private avenues of enforcement do not always harmonize with one another. A private enforcement mechanism may be consistent with one statutory scheme, but in another the prospect may disserve the goal of consistency--like having two drivers at the wheel. Both may ultimately, at least in theory, promote statutory compliance, but they are born of different motivations and may produce a different allocation of benefits owing to differences in approach [ ].

  
Plaintiffs argue that a private right of action is not only consistent with Education Law § 905(1) but also necessary for its operation. They assert that the statute offers no other practical means of enforcement and that a private right of action is imperative, in order to give it life. We disagree and conclude that a private right of action would not be consistent with the statutory scheme. To begin with, the statute carries its own potent official enforcement mechanism.   The Legislature has expressly charged the Commissioner of Education with the duty to implement Education Law § 905(1) and has equipped the Commissioner with authority to adopt rules and regulations for such purpose (see, Education Law § 905[1]; § 911). Moreover, the Legislature has vested the Commissioner with power to withhold public funding from noncompliant school districts. Thus, the Legislature clearly contemplated administrative enforcement of this statute.   


The question then becomes whether, in addition to administrative enforcement, an implied private right of action would be consistent with the legislative scheme. It would not. The evolution of Education Law § 905(2) is compelling evidence of the Legislature's intent to immunize the school districts from any liability that might arise out of the scoliosis screening program. By the language of Education Law § 905(2) the Legislature deemed that the school district "shall not suffer any liability to any person as a result of making such test or examination" (emphasis added). Plaintiffs contend that by implication, the District is denied immunity for failing to perform the examination. In effect, plaintiffs would interpret the statute as conferring immunity for misfeasance but not nonfeasance. On the other hand, the District contends that it would be incongruous for the Legislature to accord immunity for one circumstance but not the other.


[The court sided accepted the defendant’s contention. It found “persuasive evidence” of legislative desire to immunize school districts in its overturning of related appellate court ruling but its failure to overrule two others directly on this point. The court also noted that statements antedating the legislation at issue in this case had stated that the program “would have minimal financial impact on school districts.”]


In sum, we conclude that a private right of action to enforce Education Law § 905(1) is inconsistent with the statute's legislative scheme and therefore cannot be fairly implied [ ].

Common-Law Negligence

Plaintiffs contend that the lower courts erred in holding that they failed to state a claim for common-law negligence. Essentially, plaintiffs argue that the District assumed a duty to the infant plaintiff and her parents by creating a special relationship with them in connection with the Education Law § 905(1) program and that it breached its duty by failing to perform the examination during the 1993-1994 school year. We agree with the courts below that plaintiffs have failed as a matter of law to state a claim for common-law negligence (see, Cuffy v. City of New York, 69 N.Y.2d 255, 261).

Accordingly, the order of the Appellate Division should be affirmed, with costs.

Chief Judge KAYE and Judges BELLACOSA, SMITH, LEVINE, CIPARICK and WESLEY concur.

Notes and Questions


1. How does this impact of statutes on tort law differ from the one we considered at p. ___, supra? The issue is discussed in Marquay v. Eno, 662 A.2d 272 (N.H. 1995): 

The doctrine of negligence per se . . . provides that where a cause of action does exist at common law, the standard of conduct to which a defendant will be held may be defined as that required by statute, rather than as the usual reasonable person standard. [ ] The doctrine of negligence per se, however, plays no role in the creation of common law causes of action. Thus, in many cases, the common law may fail to recognize liability for failure to perform affirmative duties that are imposed by statute. [ ] 


Recognizing this distinction, we first inquire whether the plaintiff could maintain an action at common law. [ ] Put another way, did the defendant owe a common law duty of care to the plaintiff? If no common law duty exists, the plaintiff cannot maintain a negligence action, even though the defendant has violated a statutory duty [that does not otherwise create a common law tort]. If a common law duty does exist and there is an applicable statute, the defendant, in a negligence action, will be held to the statutory standard of conduct if the plaintiff is in a class the legislature intended to protect, and the harm is of a type the legislature intended to prevent. [ ] 

What kinds of decisions must courts make in the two contexts? 


2. The opinion in Uhr analyzes whether a duty may arise from a particular statute when neither a special relationship between the parties nor an affirmative obligation to act would create a duty under the common law. The Restatement (Second) § 874A, “Tort Liability for Violation of Legislative Provision,” addresses the same issue:

When a legislative provision protects a class of persons by proscribing or requiring certain conduct but does not provide a civil remedy for the violation, the court may, if it determines that the remedy is appropriate in furtherance of the purpose of the legislation and needed to assure the effectiveness of the provision, accord to an injured member of the class a right of action, using a suitable existing tort action or a new cause of action analogous to an existing tort action.

Are the approaches of §874A and Uhr consistent?


Although the Second Restatement insists that the judiciary must determine whether or not a right of action should be imposed, some courts instead ask if a state legislature, in creating a new statutory duty, either explicitly or implicitly “intended” to create civil liability. See Marquay v. Eno, supra (refusing, for lack of discernible legislative intent, to grant plaintiffs a private right of action against school teachers who, in violation of the state child abuse reporting statute, had failed to inform the state about their colleagues’ ongoing conduct). How does discussing the intent of the legislature differ from the approaches in Uhr and §874A?


3. Duty to rescue. We have seen that common law will not generally require rescue. What should happen in a state that has adopted a criminal requirement to rescue? In the early 1970s, Vermont adopted such a statute. The history of this legislation is traced in Franklin, Vermont Requires Rescue: A Comment, 25 Stan.L.Rev. 51 (1972). The statute, Vt.Stat.Ann., tit. 12, § 519 (1967), provides: 

(a) A person who knows that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself or without interference with important duties owed to others, give reasonable assistance to the exposed person unless that assistance or care is being provided by others.

(b) A person who provides reasonable assistance in compliance with subsection (a) of this section shall not be liable in civil damages unless his acts constitute gross negligence or unless he will receive or expects to receive remuneration. Nothing contained in this subsection shall alter existing law with respect to tort liability of a practitioner of the healing arts for acts committed in the ordinary course of his practice. 
(c) A person who wilfully violates subsection (a) of this section shall be fined not more than $100.00.

Only a handful of states have followed Vermont’s lead. See Bagby, Note, Justifications for State Bystander Intervention Statutes: Why Crime Witnesses Should Be Required to Call for Help, 33 Ind.L.Rev. 571, 574-75 (2000). Would providing statutory incentives be a more effective way to encourage rescue than creating criminal duties or duties in tort? In earlier years, some states reacted to the problem of rescue by giving awards to persons hurt while attempting rescues. The object was to indemnify for loss rather than to “reward.” See, e.g., Calif.Govt.Code § 13970-74.   


If Vermont had adopted only sections (a) and (c), should a court create a civil duty to rescue? See the extended discussion in Franklin and Ploeger, “Of Rescue and Report: Should Tort Law Impose a Duty to Help Endangered Persons or Abused Children,” 40 Santa Clara L.Rev. ____ (2000).  What complications are introduced by the existence of section (b)?


4. More recently, legislatures have penalized those who fail to report crimes that they witness. The most recent stimulus was the 1997 murder of seven-year-old Sherrice Iverson in a Las Vegas casino bathroom while David Cash, the 17-year-old murderer’s friend, did not intervene. He either See Ziegler, Comment, Nonfeasance and the Duty to Assist: The American Seinfeld Syndrome, 104 Dick.L.Rev. 525, 527 (2000). Should courts create civil actions based on these statutes?  Should it matter whether Cash stood outside the bathroom the entire time; entered the bathroom and saw the event unfolding before he left; or saw the start of the event, verbally urged the killer to stop--and then left the bathroom? 

5. Reporting child abuse. Every state has now adopted some form of law requiring that those who have knowledge of, or reason to suspect child abuse, report it. Some statutes explicitly impose civil liability. There may also be compelling policy reasons for courts to recognize private causes of action even when state laws do not mandate civil liability. Consider the following possible distinctions between duties to rescue and duties to report: a) “the need for child abuse reporting seems to be far more pressing than the need for easy rescue” since child abuse “is done in secret and is much harder to ferret out”; b) “victims of child abuse are unable to articulate their harm or even to contact police or other officials”; c) “a duty to report child abuse—or just keeping the child away from an abusive person—may infringe less on personal freedom than a duty of easy rescue”; d) “the harm occurs slowly and over a period of time, allowing the legal system a better chance to measure the harm done by the delay.” See Franklin and Ploeger, supra. Do these considerations justify different tort treatment for the two areas?


For differing approaches to child abuse statutes, see Perry v. Perry, 973 S.W.2d 301 (Tex. 1998) (refusing to imply an action from the state statute and noting that the plaintiff had not pursued an earlier common-law claim) and J.S. v. R.T.H., 714 A.2d 924 (N.J. 1998) (denying summary judgment to the wife of a man who sexually abused his neighbors’ two daughters when they visited daily to ride his horses; if the wife suspected or should have suspected her husband, she had a duty “to take reasonable steps to prevent or warn of the harm”). In the latter case, the court relied in part on the existence of the state’s criminal reporting statute and §874A, note 2, supra. Is it easier (or harder) to impose this kind of duty on a spouse than on a stranger who violates a reporting statute? 


6. Federal Statutes. Since there is no federal common law, the federal courts cannot create civil liability independent of Congressional enactments. In the absence of express statutory provisions, they must decide whether to imply private rights of action. Cort v. Ash, 422 U.S. 66 (1975) laid out four basic criteria for determining whether a civil action would be implied. For comprehensive discussion of the subject, see Stewart and Sunstein, Public Programs and Private Rights, 95 Harv.L.Rev. 1195 (1982). See also Stabile, “The Role of Congressional Intent in Determining the Existence of Implied Private Rights of Action,” 71 Notre Dame L. Rev. 861 (1996), suggesting that recently federal courts have focused less on the Cort factors and more exclusively on Congressional intent.


Of course, Congress may sometimes explicitly create a federal tort action. The recent Emergency Medical Treatment and Active Labor Act (EMTALA) requires that hospitals with emergency facilities accept patients in an “emergency medical condition” and treat them until they are stabilized and can be moved safely. Congress provided a statutory damage action for anyone injured by violations of the Act. See Roberts v. Galen of Virginia, Inc., 524 U.S. 249 (1999), in which a guardian sued for damages alleging that the transfer of his ward from defendant hospital to another while the ward was in unstable condition harmed the ward and violated EMTALA. The Supreme Court rejected the hospital’s argument that the statute required a showing that the hospital had acted from an improper motive. There was no reason to read such a requirement into the statute.


7. Statutory Limitations on Liability. In addition to being used to create civil liability, statutes can restrict or abolish common law duties. See the discussion of preemption in Chapter VI. Here we consider statutory efforts to encourage conduct by using immunity as a carrot. In 1959, California provided that no physician licensed in the state “who in good faith renders emergency care at the scene of the emergency, shall be liable for any civil damages as a result of acts or omissions by such person in rendering the emergency care.” Bus. & Prof.Code § 2144. If fear that victims aided in an emergency will sue for malpractice is a major factor in the alleged reluctance of physicians to volunteer, how effective are statutes like California’s? How about a statute that protects physicians against liability for negligence but not for gross negligence? How about a total bar on suits against those who try to help at the scenes of accidents? Should these statutes be limited to physicians or should all volunteers be similarly protected? What changes in behavior would you expect from such a statute? See generally Mason, Comment, Good Samaritan Laws--Legal Disarray: An Update, 38 Mercer L. Rev. 1439 (1987) (analyzing Good Samaritan statutes and case law). The Vermont duty to rescue, discussed earlier, evolved from a lobbying effort to exempt physicians who stopped and assisted at emergency scenes from liability for negligence.


Congress has sometimes developed its own statutory incentives to assist. Consider the federal Volunteer Protection Act of 1997, Pub.L. 105-19, 42 U.S.C.A. §§ 14501-05, which creates personal immunity for volunteers of nonprofit organizations and governmental entities as long as the harm they cause is not based on “willful or criminal misconduct, gross negligence, reckless misconduct, or a conscious flagrant indifference to the rights or safety of the individual harmed by the volunteer.” The Act does not apply to injuries arising out of the use of a motor vehicle, nor does it create immunity for the entity for which the volunteer is working. Its preemptive effect on state tort liability can be negated by state legislation expressly indicating that the Act shall not apply. 


Another Congressional statute, with several state analogues, protects those who in good faith donate food to nonprofit groups that later distribute the food to needy individuals. Donors are not protected for acts or omissions “constituting gross negligence or intentional misconduct.” See Pub.L. 104-210, 42 U.S.C.A. §§ 12671-73. Is this too protective? Not protective enough?


In general, do some situations lend themselves better to “carrots” and others to “sticks”?

P. 152.  Insert the following case and notes.

RANDI W. v. MUROC JOINT UNIFIED SCHOOL DISTRICT

Supreme Court of California, 1997.

14 Cal.4th 1066, 929 P.2d 582, 60 Cal.Rptr.2d 263.


[Plaintiff, a 13-year-old student at the time, alleged that four school districts, former employers of Robert Gadams, placed unreservedly affirmative references in a placement file for Gadams despite knowing that prior charges or complaints of sexual misconduct and impropriety had been leveled against Gadams during the period he worked in each district; that plaintiff student’s school district (Livingston) relied on defendants’ letters in hiring Gadams as vice-principal, and that Gadams then sexually assaulted plaintiff. Although plaintiff pressed several theories, the only ones before this court are negligent misrepresentation, fraud, and negligence per se brought against the referring districts. The superior court granted demurrers on all three of these claims, but the court of appeal reversed on all three. Further facts are set forth in the course of the opinion.]


CHIN, Associate Justice.


In this case, we must decide under what circumstances courts may impose tort liability on employers who fail to use reasonable care in recommending former employees for employment without disclosing material information bearing on their fitness. . . .


. . . Although policy considerations dictate that ordinarily a recommending employer should not be held accountable to third persons for failing to disclose negative information regarding a former employee, nonetheless liability may be imposed if, as alleged here, the recommendation letter amounts to an affirmative misrepresentation presenting a foreseeable and substantial risk of physical harm to a third person.


We also conclude, contrary to the Court of Appeal judgment in this case, that defendants’ alleged failure to report the charges of Gadams’s improper activities to the appropriate authorities pursuant to state statutory law fails to afford an alternate basis for tort liability in this case, and that the trial court properly sustained defendants’ demurrers to the count in the complaint relying on this theory of liability.


. . .

II. DISCUSSION

A. Fraud and Negligent Misrepresentation


. . .


In finding plaintiff’s complaint stated a cause of action against defendants for fraud and negligent misrepresentation, the Court of Appeal majority relied primarily on sections 310 and 311 of the Restatement Second of Torts. Section 310 involves intentional conduct and provides that


“[a]n actor who makes a misrepresentation is subject to liability to another for physical harm which results from an act done by the other or a third person in reliance upon the truth of the representation, if the actor

(a) intends his statement to induce or should realize that it is likely to induce action by the other, or a third person, which involves an unreasonable risk of physical harm to the other, and

(b) knows

(i) that the statement is false, or

(ii) that he has not the knowledge which he professes.” (Italics added.)


Section 311 of the Restatement Second of Torts, involving negligent conduct, provides that:

“(1) One who negligently gives false information to another is subject to liability for physical harm caused by action taken by the other in reasonable reliance upon such information, where such harm results

(a) to the other, or

(b) to such third persons as the actor should reasonably expect to be put in peril by the action taken.
(2) Such negligence may consist of failure to exercise reasonable care

(a) in ascertaining the accuracy of the information, or

(b) in the manner in which it is communicated.” (Italics added.)


Although ordinarily a duty of care analysis is unnecessary in determining liability for intentional misrepresentation or fraud [ ] here we consider liability to a third person injured as a result of the alleged fraud, an extension of ordinary tort liability based on fraud.[ ] Accordingly, in deciding whether to adopt the two Restatement provisions in the circumstances of this case, we consider whether plaintiff has sufficiently pleaded that defendants owed her a duty of care, that they breached that duty by making misrepresentations or giving false information, and that Livingston’s reasonable reliance on their statements proximately caused plaintiff’s injury.[ ] We examine each element separately.

1. Duty to Plaintiff


Did defendants owe plaintiff a duty of care? In defendants’ view, absent some special relationship between the parties, or some specific and known threat of harm to plaintiff, defendants had no duty of care toward her, and no obligation to disclose in their letters any facts regarding the charges against Gadams. (See Rest.2d Torts, § 315 [generally no duty to warn those threatened by third person’s conduct]; [ ]; Thompson v. County of Alameda (1980) [discussed p. ___, infra] [duty to warn “readily identifiable” victim]; Tarasoff v. Regents of University of California [supra] [“special relationship” creates duty to warn or control another’s conduct]; [ ].


Plaintiff does not argue that a special relationship existed between defendants and her or Gadams. Instead, she relies on [Garcia v. Superior Court, 789 P.2d 960 (Cal. 1990)], where we held that, under section 311 of the Restatement Second of Torts, a parole officer had a duty to exercise reasonable care in giving the victim information regarding the parolee who ultimately killed her. We noted that although the parole officer had no duty to volunteer information regarding the released criminals he supervised, “ . . . the absence of a duty to speak does not entitle one to speak falsely.”[ ] We concluded that the parole officer, “having chosen to communicate information about [the parolee] to [the victim], had a duty to use reasonable care in doing so,” and that the officer either knew or should have known that the victim’s safety might depend on the accuracy of the information imparted. [ ]


Plaintiff acknowledges that Garcia is distinguishable, and that no California case has yet held that one who intentionally or negligently provides false information to another owes a duty of care to a third person who did not receive the information and who has no special relationship with the provider. Accordingly, the issue before us is one of first impression, and we apply the general analytical principles used to determine the existence of duty in particular cases.


In this state, the general rule is that all persons have a duty to use ordinary care to prevent others from being injured as the result of their conduct. . . .

a. Foreseeability and causality


Applying these factors here, we first examine whether plaintiff’s injuries were a foreseeable result of defendants’ representations regarding Gadams’s qualifications and character, coupled with their failure to disclose to the Fresno Pacific College placement office information regarding charges or complaints of Gadams’s sexual misconduct. Could defendants reasonably have foreseen that the representations and omissions in their reference letters would result in physical injury to someone? Although the chain of causation leading from defendants’ statements and omissions to Gadams’s alleged assault on plaintiff is somewhat attenuated, we think the assault was reasonably foreseeable. Based on the facts alleged in the complaint, defendants could foresee that Livingston’s officers would read and rely on defendants’ letters in deciding to hire Gadams. Likewise, defendants could foresee that, had they not unqualifiedly recommended Gadams, Livingston would not have hired him. And, finally, defendants could foresee that Gadams, after being hired by Livingston, might molest or injure a Livingston student such as plaintiff. We must assume, for purposes of demurrer, that plaintiff was indeed injured in the manner she alleges, and that a causal connection exists between defendants’ conduct and the injury suffered. As plaintiff’s complaint alleges, her injury was a “direct and proximate result” of defendants’ fraud and misrepresentations.

b. Moral blame


Whether defendants were guilty of any moral blame would depend on the proof adduced at trial, although it is certainly arguable that their unreserved recommendations of Gadams, together with their failure to disclose facts reasonably necessary to avoid or minimize the risk of further child molestations or abuse, could be characterized as morally blameworthy.

c. Availability of insurance or alternative courses of conduct


Next, we may assume that standard business liability insurance is available to cover instances of negligent misrepresentation or nondisclosure as alleged in count three of the complaint, but is not available for the fraud or intentional misconduct alleged in count four. [ ] Perhaps more significantly, defendants had alternative courses of conduct to avoid tort liability, namely, (1) writing a “full disclosure” letter revealing all relevant facts regarding Gadams’s background, or (2) writing a “no comment” letter omitting any affirmative representations regarding Gadams’s qualifications, or merely verifying basic employment dates and details. The parties cite no case or Restatement provision suggesting that a former employer has an affirmative duty of disclosure that would preclude such a no comment letter. As we have previously indicated, liability may not be imposed for mere nondisclosure or other failure to act, at least in the absence of some special relationship not alleged here. [ ]

d. Public policy considerations


As for public policy, the law certainly recognizes a policy of preventing future harm of the kind alleged here. One of society’s highest priorities is to protect children from sexual or physical abuse. [ ]; Pen.Code, § 11166 [duty to report suspected child abuse].


Defendants urge that competing social or economic policies may disfavor the imposition of liability for misrepresentation or nondisclosure in employment references. They observe that a rule imposing liability in these situations could greatly inhibit the preparation and distribution of reference letters, to the general detriment of employers and employees alike.


We have recently stated that “[w]hen deciding whether to expand a tort duty of care, courts must consider the potential social and economic consequences. [Citations.]” [ ] Defendants argue that a rule imposing tort liability on writers of recommendation letters could have one very predictable consequence: employers would seldom write such letters, even in praise of exceptionally qualified employees.


In defendants’ view, rather than prepare a recommendation letter stating all “material” facts, positive and negative, an employer would be better advised to decline to write a reference letter or, at most, merely to confirm the former employee’s position, salary, and dates of employment. According to defendants, apart from the former employer’s difficulty in deciding how much “negative” information to divulge, an employer who disclosed more than minimal employment data would risk a defamation, breach of privacy, or wrongful interference suit from a rejected job seeker. (See, e.g., Jensen v. Hewlett‑Packard Co. [18 Cal.Rptr.2d 83 (App. 1993)][libel action may be based on false accusations in employee evaluation form of criminal conduct, dishonesty, incompetence, or reprehensible personal characteristics or behavior]; [ ]).


. . .


In response, plaintiff asserts it is unlikely that employers will decline to write reference letters for fear of tort liability, at least in situations involving no foreseeable risks of physical injury to someone. Plaintiff observes that an employer would be protected from a defamation suit by the statutory qualified privilege for nonmalicious communications regarding a job applicant’s qualifications. [ ] This provision was amended in 1994 to provide that the qualified privilege available for communications to and by “interested” persons “applies to and includes a communication concerning the job performance or qualifications of an applicant for employment, based upon credible evidence, made without malice, by a current or former employer of the applicant to, and upon request of, the prospective employer.” (Civ.Code, § 47, subd. (c).) As plaintiff suggests, the existence of this privilege may encourage more open disclosure of relevant information regarding former employees. [ ] (See also [Jensen v. Hewlett Packard Co., supra] [acknowledging public policy disfavoring libel suits based on comments in employee evaluation forms].)


. . .


In light of these factors and policy considerations, we hold, consistent with Restatement Second of Torts sections 310 and 311, that the writer of a letter of recommendation owes to third persons a duty not to misrepresent the facts in describing the qualifications and character of a former employee, if making these misrepresentations would present a substantial, foreseeable risk of physical injury to the third persons. In the absence, however, of resulting physical injury, or some special relationship between the parties, the writer of a letter of recommendation should have no duty of care extending to third persons for misrepresentations made concerning former employees. In those cases, the policy favoring free and open communication with prospective employers should prevail.


Having concluded that defendants owed plaintiff a duty not to misrepresent Gadams’s qualifications or character in their letters of recommendation, we next must determine whether defendants’ letters indeed contained “misrepresentations” or “false information” within the meaning of Restatement Second of Torts sections 310 or 311. If defendants made no misrepresentations, then as a matter of law they could not be found liable under those provisions.

2. Misleading Misrepresentation or Mere Nondisclosure?


The Court of Appeal majority determined that plaintiff adequately alleged defendants committed actual misrepresentation rather than mere nondisclosure, because their letters of recommendation amounted to “misleading half‑truths,” containing incomplete information regarding Gadams’s character and reliability. According to the Court of Appeal, defendants’ unqualified recommendation of Gadams, coupled with their failure to disclose that Gadams had been in “sexual situations” with female students and had made “sexual overtures” to them, or that defendants knew complaints regarding Gadams’s conduct had resulted in his resignation, amounted to affirmative misrepresentations.


Defendants join the Court of Appeal dissent in asserting that their letters of recommendation contained no misrepresentations that would invoke either Restatement Second of Torts section 310 or 311. As defendants observe, their letters neither discussed nor denied prior complaints of sexual misconduct or impropriety against Gadams.


Like the Court of Appeal majority, we view this case as a “misleading half‑truths” situation in which defendants, having undertaken to provide some information regarding Gadams’s teaching credentials and character, were obliged to disclose all other facts which “materially qualify” the limited facts disclosed. [ ]; Civ.Code, § 1710, subd. 3 [deceit is the suppression of a material fact by one who gives misleading information of other facts]; [ ].


As the Court of Appeal observed, defendants’ letters offered general and unreserved praise for Gadams’s character and personality (e.g., “dependable [and] reliable,” “pleasant personality,” “high standards,” “relates well to the students”). According to the Court of Appeal, having volunteered this information, defendants were obliged to complete the picture by disclosing material facts regarding charges and complaints of Gadams’s sexual improprieties.


Defendants suggest that a letter noting only a candidate’s favorable qualities cannot reasonably be deemed misleading as to any unfavorable ones, and the recipient of such a letter cannot reasonably rely on any implication that the candidate lacks unfavorable qualities. [ ] As one commentator observes, “... half of the truth may obviously amount to a lie, if it is understood to be the whole.” [ ] (Prosser & Keeton, The Law of Torts (5th ed. 1984) [§106], italics added.) According to defendants, no reasonable person would assume a letter of recommendation purports to state the whole truth about a candidate’s background and character.


In defendants’ view, we should characterize letters of recommendation stating only the favorable aspects of an applicant’s background or character as a permissible variety of “half‑truth,” which misleads no one, and which, for that reason alone, should not form the basis for liability on a theory of negligent misrepresentation or fraud. (See [ ] [failure of church officers to disclose pastor’s history of pedophilia not actionable in absence of affirmative representation denying that history, because “[t]he tort of negligent misrepresentation requires a ‘positive assertion’ and does not apply to implied misrepresentations”]; [ ] [county officers’ failure to notify former district attorney of threats posed by vindictive probationer not actionable despite implied representation to warn]; [ ] [auto club tourbook endorsing motel’s accommodations contained no “positive assertion concerning neighborhood safety,” precluding negligent misrepresentation suit]; [ ] [failure to disclose sexual misconduct charges against former employee/teacher not actionable because “[t]he mere recommendation of a person for potential employment is not a proper basis for asserting a claim of negligence where another party is responsible for the actual hiring”]; [ ]; cf.[ ] [liability of employment agency based on positive misrepresentation that job seeker’s innocent explanation for his rape conviction “had been verified by military officials”].)


But plaintiff argues convincingly that, under the facts pleaded in this case, defendants indeed made “positive assertion[s]” regarding Gadams’s character, assertions deceptively incomplete because defendants knowingly concealed material facts regarding Gadams’s sexual misconduct with students. Thus, defendant Mendota, through its officer Rossette, allegedly extolled Gadams’s “genuine concern” for and “outstanding rapport” with students, knowing that Gadams had engaged in inappropriate physical contact with them. Rossette declared in the letter that he “wouldn’t hesitate to recommend Mr. Gadams for any position!”


Defendant Golden Plains, through its officer Cole, stated it would recommend Gadams for “any administrative position,” despite its knowledge of Gadams’s prior inappropriate conduct while an employee of Golden Plains, conduct that had allegedly led to Gadams’s “resigning under pressure from Golden Plains due to sexual misconduct charges. . . .”


Finally, defendant Muroc, through its officers Rice and Malcolm, allegedly recommended Gadams “for an assistant principalship or equivalent position without reservation,” describing Gadams as “an upbeat, enthusiastic administrator who relates well to the students,” despite its knowledge of disciplinary actions taken against him regarding sexual harassment allegations made during his employment with Muroc, allegations that induced Muroc to force Gadams to resign.


We conclude that these letters, essentially recommending Gadams for any position without reservation or qualification, constituted affirmative representations that strongly implied Gadams was fit to interact appropriately and safely with female students. These representations were false and misleading in light of defendants’ alleged knowledge of charges of Gadams’s repeated sexual improprieties. We also conclude that plaintiff’s complaint adequately alleged misleading half‑truths that could invoke an exception to the general rule excluding liability for mere nondisclosure or other failure to act. [ ]

3. Reliance


[The court concluded that the allegations of Livingston’s reliance were sufficient under both § 310 and § 311. 
The court also concluded that sufficient causal connection was alleged between the misrepresentation and the harm. 


The majority rejected the claim of negligence per se based on violation of the statute requiring the reporting of child physical abuse. The reporting language required a “child care custodian” to report in various situations. The majority concluded that plaintiff was not a member of the class for whose protection that statute was enacted because the defendant school districts were never the custodians of plaintiff.]

[The court affirmed on negligent misrepresentation and fraud, but reversed as to negligence per se]


GEORGE, C.J., MOSK and BROWN, JJ., concur.


[Justices Kennard, Baxter and Werdegar dissented on the negligence per se issue. They would have accepted “at face value the Legislature’s simple, unqualified statement that the Reporting Act is meant ‘to protect children from abuse,’ and [the court] should construe the intended protected class broadly to include all children who foreseeably could be protected from abuse by compliance with its provisions.”]

Notes and Questions

1. How does this case differ from Tarasoff?


2.  In an omitted part, the majority quoted the widely-cited footnote 6 in Ballard v. Uribe, 715 P.2d 624, 628 (Cal.1986):
Rowland enumerates a number of considerations . . . that have been taken into account by courts in various contexts to determine whether a departure from the general rule is appropriate: “the major [considerations] are the foreseeability of harm to the plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of the connection between the defendant’s conduct and the injury suffered, the moral blame attached to the defendant’s conduct, the policy of preventing future harm, the extent of the burden to the defendant and consequences to the community of imposing a duty to exercise care with resulting liability for breach, and the availability, cost, and prevalence of insurance for the risk involved.” (Italics added.) The foreseeability of a particular kind of harm plays a very significant role in this calculus [citation], but a court’s task—in determining ‘duty’—is not to decide whether a particular plaintiff’s injury was reasonably foreseeable in light of a particular defendant’s conduct, but rather to evaluate more generally whether the category of negligent conduct at issue is sufficiently likely to result in the kind of harm experienced that liability may appropriately be imposed on the negligent party. 


In another part of that same footnote, the Ballard court noted that the jury considers “likelihood or foreseeability of injury in determining whether, in fact, the particular defendant’s conduct was negligent in the first place.” How does Ballard suggest distinguishing between the “foreseeability” that goes into duty and the “probability” that is used in the negligence calculus? How would the distinction work in Randi W.? In Tarasoff? 


3. In Garcia, a woman was worried about a violent man with whom she had been living (but who had since moved out). He was on parole from a prior offense and defendant was his parole officer. In response to the woman’s expression of concern, the officer told her, “I don’t think you have anything to worry about. He’s not going to come looking for you.” Also, the officer assured her of her safety by emphasizing to her that “[the man] had told him that he was still in love with plaintiff, and repeatedly asking if she really wanted to end the relationship.” The man killed her. Why does Garcia not control this case?

4. Assume that in their letters the districts had hidden the fact that Gadams was habitually unable to process important papers before the deadlines. Assume that Gadams failed to process documents for the Livingston district in time for its superintendent to get a raise that would have been automatic if the filing had been timely. Does the principal case suggest the analysis for that situation? Cases involving economic loss are discussed in greater detail in Chapter IV.


Assume that Gadams’s laxity about deadlines resulted in his failure to file school transcripts before the deadline—as a result of which five students were rejected by colleges to which it was clear they would otherwise have been admitted. Although the students can show no economic harm they are greatly distressed by this turn of events. Does the principal case suggest the analysis for this situation? Cases involving emotional distress are discussed in greater detail in Chapter IV.


5. In Boon v. Rivera, 96 Cal.Rptr. 2d 276 (App. 2000), a police officer alleged that when he responded to a 911 call, the defendant wife assured him that her husband, whose behavior had provoked the 911 call, was “not dangerous.” The husband shot the officer, who then sued the wife, claiming that if he had been told the truth he would have taken the time to don a bullet-proof vest. The court acknowledged that if the wife had said nothing or had told the truth there would be no case. But her false statement exposed her to liability. Is this situation covered by Randi W.? 


Boon cited Pamela L. v. Farmer, 169 Cal.Rptr. 282 (App. 1980), in which plaintiffs alleged that defendant wife frequently left her house knowing that her husband, who had a record as a sexual offender, planned to molest the minor plaintiffs when they visited to use the swimming pool; and that the wife also knew that these acts would occur unless she warned the children, their parents or the police.  “Furthermore, according to plaintiffs, the wife invited the children into the premises,” and told the parents that it was safe to permit their children to be there during her absence. The allegations of invitation and reassurance were held sufficient to create a special relationship with the children and to sustain an action against the wife.  What if the only allegation had been that defendant knew that when she left home her husband would use the opportunity to molest minors?


Compare Eric J. v. Betty M., 90 Cal.Rptr.2d 549 (App. 1999). T was a twice-convicted child molester who was living at home with his family. He struck up a relationship with a woman who had a young son and invited her to live at the family home. There he molested the boy. When the mother learned of the situation, she sued the family members for not warning her or the boy about the danger. The court held that no duty existed here: the members did not know that T still behaved that way—indeed they hoped that he had changed.  The court distinguished Pamela L, because of the misrepresentations in that case. The Eric J. court did note that the predator’s mother, who owned the family home, had been held liable for leaving the house at times when she knew that only T and the boy remained inside. She did not appeal the judgment. This obligation of a land occupier to those on the premises is explored in more detail later in this chapter. See also Gritzner v. Michael R., 611 N.W.2d 906 (Wis. 2000), in which a child molested a young playmate. The court imposed a duty of control on the live-in boyfriend of the child’s mother when he was left in charge of the child and also held that the allegations might support a duty to warn any playmates’ parents based on defendant’s knowledge of the danger. 


6. In several recent cases parents who have adopted children have sued the agencies involved for failing to reveal negative information about the child before the adoption. In Jackson v. State, 956 P.2d 35 (Mont. 1998), the state did not tell the plaintiffs known information, including the results of “psychological evaluations performed on [the adoptee’s] biological parents.” The court noted that several courts had based a duty on the adopting agencies’ “voluntary dissemination of health information concerning the child to potential adopting parents.” What is the harm involved in this type of case? Is it feasible for an adoption agency to say nothing whatsoever about the child’s health?


7. Several courts have attempted to list duty factors as the California court did in Rowland, quoted in the main case. In Hopkins v. Fox & Lazo Realtors, 625 A.2d 1110 (N.J. 1993), the court analyzed a duty question by reviewing New Jersey cases and then concluding that

Whether a person owes a duty of reasonable care toward another turns on whether the imposition of such a duty satisfies an abiding sense of basic fairness under all of the circumstances in light of considerations of public policy.[ ] That inquiry involves identifying, weighing, and balancing several factors—the relationship of the parties, the nature of the attendant risk, the opportunity and ability to exercise care, and the public interest in the proposed solution.[ ] The analysis is both very fact-specific and principled; it must lead to solutions that properly and fairly resolve the specific case and generate intelligible and sensible rules to govern future conduct.

How does this list compare with the California approach?  Compare the Connecticut approach in Jawarski v. Kiernan, 696 A.2d 332 (Conn. 1997). After discussing foreseeability, the court continued:


A simple conclusion that the harm to plaintiff was foreseeable, however, cannot by itself mandate a determination that a legal duty exists. Many harms are quite literally “foreseeable,” yet for pragmatic reasons, no recovery is allowed. A further inquiry must be made, for we recognize that “duty” is not sacrosanct in itself, but is only an expression of the sum total of those considerations of policy which lead the law to say that the plaintiff is entitled to protection. While it may seem that there should be a remedy for every wrong, this is an ideal limited perforce by the realities of this world. Every injury has ramifying consequences, like the ripplings of the waters, without end. The problem for the law is to limit the legal consequences of wrongs to a controllable degree. The final step in the duty inquiry, then, is to make a determination of the fundamental policy of the law, as to whether the defendant’s responsibility should extend to such results.

In Illinois the courts use four elements: “(1) the foreseeability of the injury, (2) the likelihood of the injury, (3) the magnitude of the burden of guarding against the injury, and (4) the consequences of placing the burden upon the defendant.” Largosa v. Ford Motor Co., 708 N.E.2d 1219 (Ill.App. 1999). How does this list differ from the factors used by the other states? How does it differ from Judge Hand’s approach to the breach of duty issue that was discussed at p. ___ supra? Is the Illinois formulation consistent with Ballard, supra?


8. The insurance question alluded to by the court is discussed in detail in Chapter X.


9. Is the court correct to minimize concern about the willingness of employers to write recommendation letters for former employees? Possible remedies available to a former employee who thinks that a former employer has written an unhelpful recommendation letter are explored in Chapters XIII, XIV and XV. The general subject of intentional misrepresentation is considered in Chapter XV.
P. 172.  Replace pp. 172-88 with the following cases and notes.

HEINS v. WEBSTER COUNTY
Supreme Court of Nebraska, 1996.

250 Neb. 750, 552 N.W.2d 51.
WHITE, C.J., and CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,  CONNOLLY, and GERRARD, JJ.

CONNOLLY, Justice.


The question presented is whether this court should abolish the common‑law classifications of licensee and invitee and require a duty of reasonable care to all nontrespassers.


. . .


[After a heavy snowfall, plaintiff Roger Heins, accompanied by his wife, visited the defendant’s hospital.] The evidence is disputed concerning the nature of this trip. Webster County claims that Heins was merely paying a social visit to his daughter Julie Heins, who was the director of nursing for the hospital. Heins claims that his visit was not only social, but also to coordinate plans for him to play Santa Claus for the hospital staff during the upcoming Christmas season. During their visit with Julie, [Heins] made plans to have lunch with Julie and a friend at a local restaurant.


While . . . exiting the hospital through the main entrance, Roger fell. At trial, Roger testified that [after he held the front door open for his wife and started to exit, he slipped and fell to the ground, allegedly because of the accumulation of ice and snow, and injured his hip.]


Heins [claimed] that Webster County was negligent (1) in failing to properly inspect the above‑described entrance prior to inviting the public to use the entrance, (2) in failing to warn Heins of the existence of a dangerous condition, (3) in allowing the ice and snow to accumulate, and (4) in failing to remove the ice and snow.


Following a bench trial, the district court found that Heins "went to the Webster County Hospital to visit his daughter who was an employee of the hospital."  Furthermore, the court concluded that Heins was a licensee at the time of his fall and that the county did not act willfully or wantonly or fail to warn of known hidden dangers unobservable by Heins. Thus, the court entered judgment in favor of Webster County. Heins appeals.


Summarized, Heins assigns that the district court erred in not generally holding the hospital to a duty of reasonable care to Heins.   In the alternative, he argues the hospital should be held to a duty of reasonable care for one of the following reasons:  (1) he was a public invitee, (2) he was a social guest on the hospital premises, or (3) hospital personnel knew he was on the premises.


. . . 


This appeal questions the continued validity of the common‑law classifications of licensee, invitee, and trespasser for the purposes of determining the duty of a landowner in premises liability cases. . . . 


. . .


[Plaintiff] calls into question the continued usefulness of the licensee and invitee classifications.   In fact, a number of jurisdictions have decided that the common‑law classifications have outlived their usefulness, and have either partially or completely abandoned the common‑law classifications.


In 1957, England statutorily abolished the common‑law distinction between licensees and invitees and imposed upon the occupier a "common duty of care" toward all persons who lawfully enter the premises. [ ] Shortly thereafter, in 1959, the U.S. Supreme Court decided that the classifications would not apply in admiralty law, stating that the classifications created a "semantic morass."   See, Kermarec v. Compagnie Generale, 358 U.S. 625, 631 (1959); [ ]. In 1968, the Supreme Court of California decided the landmark case Rowland v. Christian, 443 P.2d 561 (Cal. 1968), which abolished the traditional duty classification scheme for licensees, invitees, and trespassers and replaced it with ordinary negligence principles.


. . .

POLICY REASONS FOR AND AGAINST ABOLISHING CLASSIFICATIONS


A number of policy reasons have been asserted for either abandoning or retaining the common‑law classifications.   Among the jurisdictions retaining the categories, most find value in the predictability of the common law.   Some courts rejecting change have reasoned that replacement of a stable and established system of loss allocation results in the establishment of a system devoid of standards for liability. [ ] It also has been suggested that the harshness of the common‑law rules has been ameliorated by the judicial grafting of exceptions and that creation of sub-classifications ameliorated the distinctions between active and passive negligence. [ ] These states have concluded that abandoning the established system of liability in favor of a standard of reasonable care would decrease predictability and ensure that each case would be decided on its facts. Therefore, these states claim that landowners would be less able to guard against risks. . . . 


The most common reason asserted for abandoning the categories is that an entrant's status should not determine the duty that the landowner owes to him or her. As the California Supreme Court stated in Rowland v. Christian [ ]: 

A man's life or limb does not become less worthy of protection by the law nor a loss less worthy of compensation under the law because he has come upon the land of another without permission or with permission but without a business purpose. Reasonable people do not ordinarily vary their conduct depending upon such matters, and to focus upon the status of the injured party as a trespasser, licensee, or invitee in order to determine the question whether the landowner has a duty of care, is contrary to our modern social mores and humanitarian values.   The common law rules obscure rather than illuminate the proper considerations which should govern determination of the question of duty.


In abolishing the invitee‑licensee distinction, the Massachusetts Supreme Judicial Court recognized:

It no longer makes any sense to predicate the landowner's duty solely on the status of the injured party as either a licensee or invitee. Perhaps, in a rural society with sparse land settlements and large estates, it would have been unduly burdensome to obligate the owner to inspect and maintain distant holdings for a class of entrants who were using the property "for their own convenience" . . . but the special immunity which the licensee rule affords landowners cannot be justified in an urban industrial society.

Mounsey v. Ellard, 297 N.E.2d 43, 51 (Mass. 1973).


Another justification for abandoning the classifications is to eliminate the complex and unpredictable state of the law necessitated by the harsh nature of the common‑law rules. [ ] As the U.S. Supreme Court proclaimed,

courts have found it necessary to formulate increasingly subtle verbal refinements, to create subclassifications among traditional common‑law categories, and to delineate fine gradations in the standards of care which the landowner owes to each. Yet even within a single jurisdiction, the classifications and subclassifications bred by the common law have produced confusion and conflict.

Kermarec v. Compagnie Generale, [ ]. The Court recognized that the "distinctions which the common law draws between licensee and invitee were inherited from a culture deeply rooted to the land, a culture which traced many of its standards to a heritage of feudalism." [ ] Referring to the judicial interpretation of the common‑law distinctions as a "semantic morass," the Court declined to adopt them into admiralty law. [ ]


Those states abandoning the distinctions argue that instead of the entrant's status, the foreseeability of the injury should be the controlling factor in determining the liability of the landowner. [ ] Many jurisdictions that have abandoned the common‑law classifications as determinants of liability have found that they remain relevant in determining the foreseeability of the harm under ordinary negligence principles. [ ]

APPLICATION OF THE LAW TO HEINS


The present case illustrates the frustration inherent in the classification scheme.   In many instances, recovery by an entrant has become largely a matter of chance, dependent upon the pigeonhole in which the law has put him, e.g., "trespasser," "licensee," or "invitee." [ ] When he was injured, Heins was exiting a county hospital, using the main entrance to the hospital, over the lunch hour. If Heins had been on the hospital premises to visit a patient or purchase a soft drink from a vending machine, he could have been classified as an invitee. [ ] However, he came to visit his daughter and was denied recovery as a matter of law.


Thus, Heins was denied the possibility of recovering under present law, merely because on this trip to the hospital he happened to be a licensee rather than an invitee. In the instant case, the hospital would undergo no additional burden in exercising reasonable care for a social visitor such as Heins, because it had the duty to exercise reasonable care for its invitees. A patient visitor could have used the same front entrance at which Heins fell and would have been able to maintain a negligence action; however, Heins has been denied the opportunity to recover merely because of his status at the time of the fall.


Modern commercial society creates relationships between persons not contemplated by the traditional classifications. [ ] Yet we have continued to pigeonhole individuals as licensees or invitees as a convenient way to ascertain the duty owed by the landowner. For instance, in Presho v. J.M. McDonald Co., 151 N.W.2d 451 (Neb. 1967), a customer of a retail store was injured when she entered a back room of the store with the permission of the store manager, in order to retrieve an empty box. We held the customer to be a licensee rather than an invitee because "[s]he was on an errand personal to herself, not in any way connected with the business of the defendant." We recognized that while she was in the store proper, she was an invitee.   However, we found her to be a licensee when she entered the back room, despite the fact that the ladies' restroom was located in this back room area and was used by customers to the store.


The common‑law status classifications should not be able to shield those who would otherwise be held to a standard of reasonable care but for the arbitrary classification of the visitor as a licensee. We find no merit in the argument that the duty of reasonable care is difficult for a fact finder to understand or apply, because it has been used successfully with regard to invitees and is the standard used in almost all other tort actions.


We conclude that we should eliminate the distinction between licensees and invitees by requiring a standard of reasonable care for all lawful visitors. We retain a separate classification for trespassers because we conclude that one should not owe a duty to exercise reasonable care to those not lawfully on one's property. Adopting this rule places the focus where it should be, on the foreseeability of the injury, rather than on allowing the duty in a particular case to be determined by the status of the person who enters upon the property.


Our holding does not mean that owners and occupiers of land are now insurers of their premises, nor do we intend for them to undergo burdens in maintaining such premises. We impose upon owners and occupiers only the duty to exercise reasonable care in the maintenance of their premises for the protection of lawful visitors. Among the factors to be considered in evaluating whether a landowner or occupier has exercised reasonable care for the protection of lawful visitors will be (1) the foreseeability or possibility of harm;  (2) the purpose for which the entrant entered the premises;  (3) the time, manner, and circumstances under which the entrant entered the premises; (4) the use to which the premises are put or are expected to be put;  (5) the reasonableness of the inspection, repair, or warning;  (6) the opportunity and ease of repair or correction or giving of the warning;  and (7) the burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection.


Although we have set forth some of the factors to be considered in determining whether a landowner or occupier has exercised reasonable care for the protection of lawful visitors, it is for the fact finder to determine, on the facts of each individual case, whether or not such factors establish a breach of the duty of reasonable care.

CONCLUSION


We determine that the invitee‑licensee distinction should be abandoned and the new rule applied in the instant case. Considering that other litigants may have relied on our previous rule and incurred time and expense in prosecuting or defending their claims, we conclude, with the exception of the instant case, that the rule announced today shall be applied only to all causes of action arising after this date. We reverse, and remand for a new trial.

 FAHRNBRUCH, Justice, dissenting.


. . . 


The majority opinion dismantles longstanding common law by eliminating the concept of licensee, thereby forcing a landowner to treat a person who is allowed to enter or remain upon premises with the same standard of care as a person who is invited onto the premises for the mutual benefit of both landowner and invitee.


Under the majority opinion, a landowner owes a duty of reasonable care to an individual who becomes injured by conducting activities on the premises without the landowner's express permission or knowledge. From this moment on, public and private institutions, as well as residential homeowners, must be especially aware of unknown, uninvited individuals who take advantage of their land and facilities.


In McCurry v. Young Men's Christian Assn., 313 N.W.2d 689  (Neb. 1981), an individual brought an action against a Young Men's Christian Association (YMCA) as a result of an injury which arose from a fall while the individual was playing basketball on an outdoor asphalt playground owned by the YMCA. The plaintiff was not a member of the YMCA and had not obtained any express permission to use the playground. This court held that the plaintiff was a licensee and affirmed the trial court's directed verdict in favor of the YMCA. Under the majority's opinion, YMCA's and like institutions will be subject to lawsuits which hold them to a duty to treat such uninvited users of their facilities with the same standard of care as the paying members of the institution.


This court should not enact public policy which, in effect, socializes the use of privately owned property to the extent that the landowner owes the same duty to all, except trespassers, who enter the owner's land. It is not the function of the court to create a liability where the law creates none. [ ]


Under the majority's opinion, a homeowner would have potential liability for any number of not only uninvited but unwanted solicitors or visitors coming to the homeowner's door.

 CAPORALE, J., joins in this dissent.

Notes and Questions

1. Under the traditional categories why does Mr. Heins lose? How might playing Santa Claus have been relevant?

2. Why does the court reject the use of the categories in this case?

            3. Why does the court exclude trespassers? Recall the Bennett case, p. ___, supra. Under the approach of the court in Heins would Mr. Bennett still lose?  Why?

           4. What if a burglar, who had just taken something from the hospital gift shop, slipped while carefully leaving the hospital and fell for the same reasons that Mr. Heins fell? Would the court’s factors help in analyzing this case? How would the factors work in deciding the case of the woman who went into the back of the store? How would they work in the case of the basketball player raised by the dissent?

           5. The dissent is concerned about liability to licensees. How might the majority analyze the case of an uninvited solicitor coming to the front door who slips on a defective stair? Is the case different if the solicitor was hurt while going down the stairs after talking with the occupier?

           6. The court concludes that its decision should operate prospectively only—except for this case. What are the arguments for and against prospective overruling generally? What are the arguments for and against making only the decision in the case before the court retroactive? Why have we not previously encountered prospective rulings in this course?


7. For a time after Rowland, it appeared that the case would signal a massive shift among the states.  After a handful of states quickly followed California, the movement virtually stopped in its tracks.  In Carter v. Kinney, supra, after failing to persuade the court to categorize Mr. Carter as an invitee, the Carters asked the court to overturn the categorical approach and follow California's lead. The court refused to abandon the categories:


The contours of the legal relationship that results from the possessor's invitation reflect a careful and patient effort by courts over time to balance the interests of persons injured by conditions of land against the interests of possessors of land to enjoy and employ their land for the purposes they wish. Moreover, and despite the exceptions courts have developed to the general rules, the maintenance of the distinction between licensee and invitee creates fairly predictable rules within which entrants and possessors can determine appropriate conduct and juries can assess liability.  To abandon the careful work of generations for an amorphous "reasonable care under the circumstances" standard seems--to put it kindly--improvident.


The court quoted a passage from Prosser & Keeton that speculated that the failure of more states to join the "trend"

may reflect a more fundamental dissatisfaction with certain developments in accident law that accelerated during the 1960's--reduction of whole systems of legal principles to a single, perhaps simplistic, standard of reasonable care, the sometimes blind subordination of other legitimate social objectives to the goals of accident prevention and compensation, and the commensurate shifting of the balance of power to the jury from the judge.  At least it appears that the courts are . . . acquiring a more healthy skepticism toward invitations to jettison years of developed jurisprudence in favor of beguiling legal panacea.


The Carter court concluded that the "experience of the states that have abolished the distinction between licensee and invitee does not convince us that their idea is a better one.  Indeed, we are convinced that they have chosen wrongly."


The Rowland trend seemed strong in the 1970s, weakened in the 1980s, but may have regained strength in the late 1990s. Heins reports that of the 37 states to reconsider their positions after Rowland, 23 have abolished some or all of the categories; 14 have retained them. The rest have not reconsidered their positions.


8. As noted, several of the courts rejecting the categorical approach limited their action to the distinction between invitees and licensees, maintaining the categorical treatment for trespassers.  The impact of the Rowland approach on trespassers was not tested early because of a lack of suits brought by trespassers.  In the early 1980s, however, concern about potential liability to trespassers and burglars induced the legislature to adopt a provision that protected landowners against liability to persons hurt on premises while committing or attempting to commit one of 25 enumerated offenses.  The bar applies only upon a charge of a felony and the conviction for that felony or a lesser included felony or misdemeanor.  The civil action is to be delayed until the conclusion of the criminal action.  Calif.Civil Code § 847.  For discussion of a similar approach, see Sun v. State of Alaska, 830 P.2d 772 (Alaska 1992).


9. Landlord and Tenant.  What affirmative obligations, if any, does a landlord owe a tenant to protect the latter from harm?  The traditional rules of liability for defective conditions have insulated landlords from liability except in a few situations.  As summarized in Sargent v. Ross, 308 A.2d 528 (N.H. 1973), a landlord was liable in tort only "if the injury is attributable to (1) a hidden danger in the premises of which the landlord but not the tenant is aware, (2) premises leased for public use, (3) premises retained under the landlord's control, such as common stairways, or (4) premises negligently repaired by the landlord."


Liability was much less likely if the landlord had promised to repair but had failed to take any steps to do so.  That distinction between bad repairs and no repairs at all is disappearing.  In Putnam v. Stout, 345 N.E.2d 319 (N.Y. 1976), the court overturned its earlier view and imposed a duty where a promise had been made:


First, the lessor has agreed, for a consideration, to keep the premises in repair;  secondly, the likelihood that the landlord's promise to make repairs will induce the tenant to forgo repair efforts which he otherwise might have made;  thirdly;  the lessor retains a reversionary interest in the land and by his contract may be regarded as retaining and assuming the responsibility of keeping his premises in safe condition;  finally, various social policy factors must be considered:  (a) tenants may often be financially unable to make repairs;  (b) their possession is for a limited term and thus the incentive to make repairs is significantly less than that of a landlord;  and (c) in return for his pecuniary benefit from the relationship, the landlord could properly be expected to assume certain obligations with respect to the safety of the others.  [ ]

In the cited Sargent v. Ross, the court took a much more dramatic step to increase the liability of landlords.  A child visiting a tenant in defendant's residential building fell to her death from a stairway.  The claim was that the stairway was too steep and the railing inadequate.  (The stairway was not common premises because it went only to the tenant's apartment.)  On appeal, the court adopted the following position:


[A] landlord must act as a reasonable person under all of the circumstances, including the likelihood of injury to others, the probable seriousness of such injuries, and the burden of reducing or avoiding the risk. . . .  The questions of control, hidden defects and common or public use, which formerly had to be established as a prerequisite to even considering the negligence of a landlord, will now be relevant only inasmuch as they bear on the basic tort issues such as the foreseeability and unreasonableness of the particular risk of harm.

How does this new approach differ from the Sargent court's summary of earlier law?


10. Liability for harm outside the premises. On occasion, pedestrians and others outside the premises claim to have been hurt by conditions or activities within the premises. As a recent example, consider Largosa v. Ford Motor Co., p. ___ , supra. One defendant was conducting a bungee-jumping business close to a busy highway. Plaintiff claimed to have been “cut off by an unknown vehicle whose driver was gaping at bungee-jumpers adjacent to and over [the interstate highway]” forcing plaintiff to swerve and hit the divider. The court reviewed its cases involving duties to people on adjacent highways and concluded that the focus was “on the reasonable foreseeability of the injury.” The court quoted Restatement §368 that imposed liability on possessors who create artificial conditions “so near an existing highway” that they realize or should realize that it involves an “unreasonable risk” of harm to travelers using due care on that highway. The court denied liability because the defendant’s business “did not pose a foreseeable danger directly to plaintiffs on the highway. None of the bungee jumpers launched themselves out onto the highway or even over it. Therefore, we will not impose a duty that would unnecessarily expose defendant to extensive liability for unforeseen negligence.” 

The court was unclear what measures defendant could “reasonably have taken to avoid distracting motorists. A warning sign would have been a small burden but might only have increased the number of gaping motorists. A wall or curtain would have been impractical since the jumping platform was 180 feet high.  The motorists on the highway “were in the best position to avoid accidents by operating their vehicles with care.”  The court noted that the highways coming into and out of Chicago offered several distractions, including airplanes and occasional fireworks from a baseball stadium. Also, Lake Shore Drive furnished sights of people flying kites, playing golf, roller skating and sun bathing. What about an accident caused by motorists looking at a high school football game being played alongside the road? See Lompoc Unified School District v. Superior Court, 26 Cal.Rptr.2d 122 (App. 1993) (denying liability). 

Criminal Activity

During the long development of the category-based approach, most cases involved physical conditions of the premises or the negligent conduct of others.  Later, plaintiffs began to sue for harms caused them by criminal conduct occurring on the premises.  Most commonly, tenants began suing landlords for providing inadequate protection against criminal activity.  The major early case was Kline v. 1500 Massachusetts Ave. Apartment Corp., 439 F.2d 477 (D.C.Cir.1970), in which the court imposed a duty of care on the landlord of a large apartment building toward a tenant who had been assaulted in a common hallway of the building.  Crime had been occurring on the premises with mounting frequency.  Although the owner could take some steps, such as extra heavy locks or guards, "no individual tenant had it within his power to take measures to guard" against these same perils:


Not only as between landlord and tenant is the landlord best equipped to guard against the predictable risk of intruders, but even as between landlord and the police power of government, the landlord is in the best position to take the necessary protective measures.  Municipal police cannot patrol the entryways and the hallways, the garages and the basements of private multiple unit apartment dwellings.  They are neither equipped, manned, nor empowered to do so.  In the area of the predictable risk which materialized in this case, only the landlord could have taken measures which might have prevented the injuries suffered by appellant.


. . .


. . .  We do not hold that the landlord is an insurer of the safety of his tenants.  His duty is to take those measures of protection which are within his power and capacity to take, and which can reasonably be expected to mitigate the risk of intruders assaulting and robbing tenants.  The landlord is not expected to provide protection commonly owed by a municipal police department;  but as illustrated in this case, he is obligated to protect those parts of his premises which are not usually subject to periodic patrol and inspection by the municipal police.


The court recognized that the discharge of this duty might often cause "the expenditure of large sums" and that these costs "will be ultimately passed on to the tenant in the form of increased rents.  This prospect, in itself, however, is no deterrent to our acknowledging and giving force to the duty, since without protection the tenant already pays in losses from theft, physical assault and increased insurance premiums."  The landlord "is entirely justified in passing on the cost of increased protective measures to his tenant, but the rationale of compelling the landlord to do it in the first place is that he is the only one who is in a position to take the necessary protective measures for overall protection of the premises."

POSECAI v. WAL-MART STORES, INC.

Supreme Court of Louisiana, 1999.

752 So.2d 762.
MARCUS, Justice.



Shirley Posecai brought suit against Sam's Wholesale Club ("Sam's") in Kenner after she was robbed at gunpoint in the store's parking lot. On July 20, 1995, Mrs. Posecai went to Sam's to make an exchange and to do some shopping. She exited the store and returned to her parked car at approximately 7:20 p.m. It was not dark at the time. As Mrs. Posecai was placing her purchases in the trunk, a man who was hiding under her car grabbed her ankle and pointed a gun at her. The unknown assailant instructed her to hand over her jewelry and her wallet. While begging the robber to spare her life, she gave him her purse and all her jewelry. Mrs. Posecai was wearing her most valuable jewelry at the time of the robbery because she had attended a downtown luncheon earlier in the day. She lost a two and a half carat diamond ring given to her by her husband for their twenty‑fifth wedding anniversary, a diamond and ruby bracelet and a diamond and gold watch, all valued at close to $19,000.



When the robber released Mrs. Posecai, she ran back to the store for help. The Kenner Police Department was called and two officers came out to investigate the incident. The perpetrator was never apprehended and Mrs. Posecai never recovered her jewelry despite searching several pawn shops.



At the time of this armed robbery, a security guard was stationed inside the store to protect the cash office from 5:00 p.m. until the store closed at 8:00 p.m. He could not see outside and Sam's did not have security guards patrolling the parking lot. At trial, the security guard on duty, Kenner Police Officer Emile Sanchez, testified that he had worked security detail at Sam's since 1986 and was not aware of any similar criminal incidents occurring in Sam's parking lot during the nine years prior to the robbery of Mrs. Posecai. He further testified that he did not consider Sam's parking lot to be a high crime area, but admitted that he had not conducted a study on the issue.



The plaintiff presented the testimony of two other Kenner police officers. Officer Russell Moran testified that he had patrolled the area around Sam's from 1993 to 1995. He stated that the subdivision behind Sam's, Lincoln Manor, is generally known as a high crime area, but that the Kenner Police were rarely called out to Sam's. Officer George Ansardi, the investigating officer, similarly testified that Lincoln Manor is a high crime area but explained that Sam's is not considered a high crime location. He further stated that to his knowledge none of the other businesses in the area employed security guards at the time of this robbery.



An expert on crime risk assessment and premises security, David Kent, was qualified and testified on behalf of the plaintiff. It was his opinion that the robbery of Mrs. Posecai could have been prevented by an exterior security presence. He presented crime data from the Kenner Police Department indicating that between 1989 and June of 1995 there were three robberies or "predatory offenses" [defined by the court as crimes against the person] on Sam's premises, and provided details from the police reports on each of these crimes. The first offense occurred at 12:45 a.m. on March 20, 1989, when a delivery man sleeping in his truck parked in back of the store was robbed. In May of 1992, a person was mugged in the store's parking lot. Finally, on February 7, 1994, an employee of the store was the victim of a purse snatching, but she indicated to the police that the crime was related to a domestic dispute.



In order to broaden the geographic scope of his crime data analysis, Mr. Kent looked at the crime statistics at thirteen businesses on the same block as Sam's, all of which were either fast food restaurants, convenience stores or gas stations. He found a total of eighty‑three predatory offenses in the six and a half years before Mrs. Posecai was robbed. Mr. Kent concluded that the area around Sam's was "heavily crime impacted," although he did not compare the crime statistics he found around Sam's to any other area in Kenner or the New Orleans metro area.



Mrs. Posecai contends that Sam's was negligent in failing to provide adequate security in the parking lot considering the high level of crime in the surrounding area. Seeking to recover for mental anguish as well as for her property loss, she alleged that after this incident she had trouble sleeping and was afraid to go out by herself at night. After a bench trial, the trial judge held that Sam's owed a duty to provide security in the parking lot because the robbery of the plaintiff was foreseeable and could have been prevented by the use of security. A judgment was rendered in favor of Mrs. Posecai, awarding $18,968 for her lost jewelry and $10,000 in general damages for her mental anguish. . . . 



The sole issue presented for our review is whether Sam's owed a duty to protect Mrs. Posecai from the criminal acts of third parties under the facts and circumstances of this case.



. . . 




A threshold issue in any negligence action is whether the defendant owed the plaintiff a duty. [ ] Whether a duty is owed is a question of law. [ ] In deciding whether to impose a duty in a particular case, the court must make a policy decision in light of the unique facts and circumstances presented. [ ] The court may consider various moral, social, and economic factors, including the fairness of imposing liability; the economic impact on the defendant and on similarly situated parties; the need for an incentive to prevent future harm; the nature of defendant's activity; the potential for an unmanageable flow of litigation; the historical development of precedent; and the direction in which society and its institutions are evolving. [ ]



This court has never squarely decided whether business owners owe a duty to protect their patrons from crimes perpetrated by third parties. It is therefore helpful to look to the way in which other jurisdictions have resolved this question. Most state supreme courts that have considered the issue agree that business owners do have a duty to take reasonable precautions to protect invitees from foreseeable criminal attacks.



We now join other states in adopting the rule that although business owners are not the insurers of their patrons' safety, they do have a duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable. We emphasize, however, that there is generally no duty to protect others from the criminal activities of third persons. [ ] This duty only arises under limited circumstances, when the criminal act in question was reasonably foreseeable to the owner of the business. Determining when a crime is foreseeable is therefore a critical inquiry.



Other jurisdictions have resolved the foreseeability issue in a variety of ways, but four basic approaches have emerged. [ ] The first approach, although somewhat outdated, is known as the specific harm rule. [ ] According to this rule, a landowner does not owe a duty to protect patrons from the violent acts of third parties unless he is aware of specific, imminent harm about to befall them. [ ] Courts have generally agreed that this rule is too restrictive in limiting the duty of protection that business owners owe their invitees. [ ]



More recently, some courts have adopted a prior similar incidents test. [ ] Under this test, foreseeability is established by evidence of previous crimes on or near the premises. [ ] The idea is that a past history of criminal conduct will put the landowner on notice of a future risk. Therefore, courts consider the nature and extent of the previous crimes, as well as their recency, frequency, and similarity to the crime in question. [ ] This approach can lead to arbitrary results because it is applied with different standards regarding the number of previous crimes and the degree of similarity required to give rise to a duty. [ ]



The third and most common approach used in other jurisdictions is known as the totality of the circumstances test. [ ] This test takes additional factors into account, such as the nature, condition, and location of the land, as well as any other relevant factual circumstances bearing on foreseeability. [ ] As the Indiana Supreme Court explained, "[a] substantial factor in the determination of duty is the number, nature, and location of prior similar incidents, but the lack of prior similar incidents will not preclude a claim where the landowner knew or should have known that the criminal act was foreseeable." [ ] The application of this test often focuses on the level of crime in the surrounding area and courts that apply this test are more willing to see property crimes or minor offenses as precursors to more violent crimes. [ ] In general, the totality of the circumstances test tends to place a greater duty on business owners to foresee the risk of criminal attacks on their property and has been criticized "as being too broad a standard, effectively imposing an unqualified duty to protect customers in areas experiencing any significant level of criminal activity." [ ]



The final standard that has been used to determine foreseeability is a balancing test, an approach which has been adopted in California and Tennessee. This approach was originally formulated [in Ann M. v. Pacific Plaza Shopping Center] in response to the perceived unfairness of the totality test. See [863 P.2d 207, 214‑15 (Cal.1993)]. The balancing test seeks to address the interests of both business proprietors and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons. [ ] The Tennessee Supreme Court formulated the test as follows: "In determining the duty that exists, the foreseeability of harm and the gravity of harm must be balanced against the commensurate burden imposed on the business to protect against that harm. In cases in which there is a high degree of foreseeability of harm and the probable harm is great, the burden imposed upon defendant may be substantial. Alternatively, in cases in which a lesser degree of foreseeability is present or the potential harm is slight, less onerous burdens may be imposd." McClung v. Delta Square Lid. Partnership, 937 S.W.2d 891, 902 [Tenn.1996]. Under this test, the high degree of foreseeability necessary to impose a duty to provide security, will rarely, if ever, be proven in the absence of prior similar incidents of crime on the property. [ ]



We agree that a balancing test is the best method for determining when business owners owe a duty to provide security for their patrons. The economic and social impact of requiring businesses to provide security on their premises is an important factor. Security is a significant monetary expense for any business and further increases the cost of doing business in high crime areas that are already economically depressed. Moreover, businesses are generally not responsible for the endemic crime that plagues our communities, a societal problem that even our law enforcement and other government agencies have been unable to solve. At the same time, business owners are in the best position to appreciate the crime risks that are posed on their premises and to take reasonable precautions to counteract those risks.



With the foregoing considerations in mind, we adopt the following balancing test to be used in deciding whether a business owes a duty of care to protect its customers from the criminal acts of third parties. The foreseeability of the crime risk on the defendant's property and the gravity of the risk determine the existence and the extent of the defendant's duty. The greater the foreseeability and gravity of the harm, the greater the duty of care that will be imposed on the business. A very high degree of foreseeability is required to give rise to a duty to post security guards, but a lower degree of foreseeability may support a duty to implement lesser security measures such as using surveillance cameras, installing improved lighting or fencing, or trimming shrubbery. The plaintiff has the burden of establishing the duty the defendant owed under the circumstances.



The foreseeability and gravity of the harm are to be determined by the facts and circumstances of the case. The most important factor to be considered is the existence, frequency and similarity of prior incidents of crime on the premises, but the location, nature and condition of the property should also be taken into account. It is highly unlikely that a crime risk will be sufficiently foreseeable for the imposition of a duty to provide security guards if there have not been previous instances of crime on the business' premises.



In the instant case, there were only three predatory offenses on Sam's premises in the six and a half years prior to the robbery of Mrs. Posecai. The first of these offenses occurred well after store hours, at almost one o'clock in the morning, and involved the robbery of a delivery man who was caught unaware as he slept near Sam's loading dock behind the store. In 1992, a person was mugged while walking through the parking lot. Two years later, an employee of the store was attacked in the parking lot and her purse was taken, apparently by her husband. A careful consideration of the previous incidents of predatory offenses on the property reveals that there was only one other crime in Sam's parking lot, the mugging in 1992, that was perpetrated against a Sam's customer and that bears any similarity to the crime that occurred in this case. Given the large number of customers that used Sam's parking lot, the previous robbery of only one customer in all those years indicates a very low crime risk. It is also relevant that Sam's only operates during daylight hours and must provide an accessible parking lot to the multitude of customers that shop at its store each year. Although the neighborhood bordering Sam's is considered a high crime area by local law enforcement, the foreseeability and gravity of harm in Sam's parking lot remained slight.



We conclude that Sam's did not possess the requisite degree of foreseeability for the imposition of a duty to provide security patrols in its parking lot. Nor was the degree of foreseeability sufficient to support a duty to implement lesser security measures. [At this point, in a footnote, the court rejected a lower court conclusion that defendant had assumed a duty of care to customers by hiring security guards.] Accordingly, Sam's owed no duty to protect Mrs. Posecai from the criminal acts of third parties under the facts and circumstances of this case. . . . 

LEMMON, J., Concurring



. . .



In the present case, the character of defendant's high volume retail business operation (as compared to nearby small retail and service operations), in close proximity to a high crime area, provided cause for concern about the safety of customers, particularly in the parking lot where defendant's 1994 corporate survey had shown that the vast majority of criminal offenses were being perpetrated nationally against customers and employees. Nevertheless, because defendant had experienced virtually no criminal activity in the exterior area of this particular store during the past six years, defendant did not act unreasonably by failing to provide outside security guards and surveillance cameras, at least in daylight hours.

JOHNSON, J., Concurring.



[The concurrer noted that the majority discusses “four approaches to determine the duty owed by a business owner to an invitee, then selects the more narrow balancing test because of the economic and social impact of requiring business owners to provide security in high crime areas. Only California and Tennessee have adopted the balancing test.”]



The totality of circumstances test is best suited for resolving this question. The totality of the circumstances test takes all factors of an incident into account when evaluating the issue of duty. [ ] It incorporates the specific harm and prior similar incidents tests as factors to consider when determining whether a business owes a duty to an invitee without arbitrarily limiting the inquiry to a limited set of factors. [ ] It additionally takes into account the physical characteristics of the premises (i.e.lighting, fencing), other security measures, the location of the premises, the nature of the operation of business, and the owner's observations regarding criminal activity. [ ] While this approach does not require a business to ensure an invitee's safety, it does require that reasonable measures be taken to prevent foreseeable criminal acts against an invitee.



While I agree with the majority's conclusion that the defendant, Sam's Wholesale Club, did not have a duty to provide security patrols in its parking lot under the facts of this case, the majority's analysis, using the balancing test to arrive at this conclusion, is flawed. I would adopt the totality of circumstances test to determine defendant's duty.

Notes and Questions 

1. What are the arguments for and against each approach? 

2. Is it crucial what type of security the plaintiff sought?


3. After the cited Ann M. case, California decided another important case, Sharon P. v. Arman, Ltd, 989 P.2d 121 (Cal. 1999), in which plaintiff was attacked in a commercial parking garage. Since no assaults had been recorded there in the preceding ten years, the court, 6-1, concluded that the occurrence “was not sufficiently foreseeable to support such a requirement.” One concurring judge observed that “a landlord is not, as the prior similar incidents rule would have it, entitled to one free assault before the failure to take appropriate security measures subjects him or her to the risk of civil liability.” 


4. Following Sharon P., a lower court struggled with the allocation of function between judge and jury in Valencia v. Michaud, 94 Cal.Rptr.2d 268 (App. 2000). Plaintiff tenants claimed that their child was stabbed by an unauthorized guest or resident, the adult son of another tenant. In their suit against the building’s management, they claimed that the stabber should have been evicted because his residence at the building violated the lease and management was aware of other episodes involving the man. The court noted that normally duty is a question of law for the court. “If it is a foregone conclusion that landowners have a duty to exercise reasonable care to maintain their property in a safe condition then what is the question of law regarding the existence of the landlord’s duty, so regularly left to the courts?” The court understood Sharon P. to prescribe a multi-step process for determining duty: 

As a first step in the analysis the court must determine the measures that the plaintiff asserts the defendant should have taken to prevent the harm. This frames the issue for the court's determination by defining the scope of the duty under consideration. Next, the court must analyze how burdensome these proposed measures are to the landlord, both financially and socially. On a continuum from minimally to significantly burdensome, where does the proposed scope fall? The third step is to identify the nature of the third party conduct that plaintiff claims could have been prevented had the landlord taken the proposed measures. . . .

In addition, the court might consider other California duty factors. Following these steps, the court identified the alleged negligence as not removing the unauthorized guest from the premises, a burden that was “minimal,” and certainly much less burdensome than, say, security guards. The reports of the guest’s “strange behavior” gave notice of the danger. Summary judgment should have been denied. 


Under this approach, what issue is left for the jury in determining breach that has not already been decided by the court under duty? Does the excerpt from Ballard quoted at p. ___, supra, help on this issue? In Williams v. Cunningham Drug Stores, Inc., 418 N.W.2d 381 (Mich. 1988), the court held that defendant drug store owed no duty of care to a customer who was hurt during a robbery. Although juries normally decide what constitutes reasonable care, “in cases in which overriding public policy concerns arise, the court determines what constitutes reasonable care.” Is that what happened in Posecai? 


5.  In Saelzler v. Advanced Group 400, 92 Cal.Rptr.2d 103 (App.2000), the court, 2-1, reversed the dismissal of the case of a plaintiff, a Federal Express employee assaulted in defendant’s residential building complex. The court held that she might be able to show that adequate safety measures would have deterred the unidentified assailants from attacking her. There was evidence that the building had been the scene of many previous assaults and that the “management was aware that a dangerous criminal gang was headquartered in the complex” but that no security had been added. There was also evidence that “pizza restaurants considered the risk of crime so great [their personnel] would not enter the apartment grounds to deliver their product to residents.” The court observed that “If ever the possibility of criminal assaults was foreseeable, it was on this property. Yet management took no security precautions for anyone during the daytime‑‑except perhaps the apartment manager, that is.” After this showing, the majority asserted that “common sense tells judges as well as jurors security measures‑‑whether they be gates or lights or guards or more sophisticated approaches‑‑indeed do reduce the probability crime will occur at locations enjoying these protections. Thus, in a real sense the absence of these measures is a contributing cause of most crimes that occur on those premises.”


The dissenter argued that there was no way to know whether the sought precautions would have prevented the attack. The attackers were unidentified and might have lived in the complex. Even if they were “non‑residents, a functioning gate would not necessarily have kept them out. The attackers might have followed appellant or some other tenant in while the gate was open, or climbed over the gate. The complex had numerous auto and pedestrian entrances through which the attackers might have come.” Then: 

People do not choose to live in a crime‑infested, gang‑dominated complex because they like it, but rather because it is the only place they can afford. Added rent costs to cover verdicts or additional security guards will at best add to the burden of these poor renters, and at worst, drive them to join the thousands of homeless people on the streets.  (Homelessness must result in part from governmental interventions which drive up the minimum prices for housing.) In this case, appellant was not even a resident of the complex, and the residents' additional expenditures will not benefit them . . . .


On March 29, 2000, the California Supreme Court granted review and ordered that the opinions of the court of appeal not be published.

Resisting the Robbery and Apprehending Perpetrators

The foregoing cases dealt with the duty to anticipate and try to avert robberies and other criminal conduct. In a case where the proprietor is present, might there be liability for trying to thwart the robbers once the robbery has begun?


In Boyd v. Racine Currency Exchange, Inc., 306 N.E.2d 39 (Ill. 1973), a robber approached the currency exchange's bulletproof window, held a gun to a customer's head, and demanded that the access door be opened. The teller refused to comply and dropped to the floor, and the robber killed the customer. His widow's wrongful death claim asserted that the teller had a duty to obey the robber's demands.  The court dismissed her action, concluding that no duty to accede to criminal demands should be placed on robbery victims:


If a duty to comply exists, the occupier of the premises would have little choice in determining whether to comply with the criminal demand and surrender the money or to refuse the demand and be held liable in a civil action for damages brought by or on behalf of the hostage.  The existence of this dilemma and knowledge of it by those who are disposed to commit such crimes will only grant to them additional leverage to enforce their criminal demands. . . .  In this particular case the result may appear to be harsh and unjust, but, for the protection of future business invitees, we cannot afford to extend to the criminal another weapon in his arsenal.


In Kentucky Fried Chicken of California, Inc. v. Superior Court, 927 P.2d 1260 (Cal.1997), defendant restaurant cashier did not comply immediately with a robber’s demand. A customer who was taken hostage feared being killed—but was physically harmed. In denying summary judgment, the lower court stressed that it was foreseeable that if the cashier did not comply the robber would hurt the patron and that this created a duty to comply. It had also cited police pamphlets that urged citizens to comply with robbers' demands. On appeal, the court, 4-3, reversed the denial of summary judgment. The majority framed the issue as "whether a shopkeeper owes a duty to a patron to comply with an armed robber's demand for money in order to avoid increasing the risk of harm to patrons."  The answer was that the shopkeeper "never" owed such a duty. 


The majority, finding few cases on point, approved Boyd, and also concluded that compliance was not required because of other provisions of state law, including a statute that recognized the right to defend property with reasonable force.  Moreover, the majority doubted the benefits of compliance because "robbers are unpredictable and often injure victims and others even though there has been no resistance."  A duty to comply would only encourage hostage-taking without assured benefit. (The court declined to consider cases involving “active resistance” to the robber.)


One dissenter objected to the absolute nature of the holding, which was characterized as "a harsh and unjust rule that a business proprietor is never under a duty to accede to the demands of a robber when his customers are present" so that the proprietor "is never required to subordinate any of his own property interests--no matter how insignificant the object and no matter how slightly it is jeopardized--to his customers' safety--no matter how many there are and no matter how gravely they are threatened."


The other two dissenters argued at length that the reasonableness of the proprietor's response to the attack was a jury question, asserting three arguments for not foreclosing the jury's role in this type of case.  The first arose "from the irreducible variety of circumstances which may surround an event that causes harm to someone."  The "greater accuracy" that results from fact-based decisions "advances the economic function of tort law."  An "individualized determination of reasonableness increases efficiency because it allows for the optimal level of care to be determined under the circumstances of each case; it asks not whether in general the cost of additional precautions would be greater than the cost of additional injuries but whether, under the specific circumstances of the case at hand, additional precautions would have been cost effective."


Second, the use of juries allows "successive juries to reassess what precautions are reasonable as social, economic, and technological conditions change over time. . . . By contrast, locking defendants forever into a straitjacket of prescribed conduct removes the incentive for them to lower the costs and increase the level of precautions they provide."  


Third, in deciding reasonableness, jurors "bring a wider array of practical experience and knowledge to that task than could a single individual such as a judge."  

P. 188.  Replace pp. 188-97 with the following.

E. Intrafamily Duties

In this section we consider the impact on duty when the plaintiff and the defendant are part of the same family unit, an area that has generated much confusion. 


Spousal suits.  At common law, courts quite commonly barred spouses from suing one another for personal injury.  The common law view was that husband and wife were a unity for legal purposes--and suits between them were a logical impossibility.  But in the 19th century, legislatures began adopting so‑called "Married Women's Acts" that gave wives the right to own property and to sue over property and contract disputes.  With this destruction of the "unity," state courts slowly began eliminating the immunity from tort liability that spouses had enjoyed against being sued by one another.


Initially, abrogation occurred in suits for intentional torts because these claims showed that any spousal harmony sought to be preserved had probably already dissipated.  It was harder to abrogate the immunity in suits for negligence because the courts feared not marital disharmony, but rather fraud and collusion against insurers as one spouse readily admitted negligence in hurting the other spouse.  Virtually all remnants of spousal immunity have disappeared as to both intentional and negligent harms.  See the discussions in Waite v. Waite, 618 So.2d 1360 (Fla.1993) and Price v. Price, 732 S.W.2d 316 (Tex.1987).


Parent‑child suits.  The parent‑child relationship was never treated as a unity.  The origin of the immunity of parents to suits by their children can be traced to the late nineteenth century. The ban was very widely adopted, and has recently been an active area of litigation.  We have already considered suits within the family, though they did not involve the ability of the child to sue.  Recall Andre v. Pomeroy, p. __, supra, involving the child's claim against her mother for negligent driving.


Claims by children against parents for intentional harm are almost universally permitted today.  For an extended discussion of an "issue of first impression," concluding that a child should be permitted to sue her father for sexual abuse, see Henderson v. Woolley, 644 A.2d 1303 (Conn. 1994).  The major battleground in parent‑child injuries has been over negligently inflicted harms.

---

COMMERCE BANK v. AUGSBURGER

Appellate Court of Illinois, Fourth District, 1997.

288 Ill.App.3d 510, 680 N.E.2d 822, 223 Ill.Dec. 872.

 Justice GREEN delivered the opinion of the court:



[Plaintiff bank, as administrator of the estate of deceased three-year-old Louise Osborn, sued defendant foster parents for her death. Claims against state agencies that assigned the child to these foster parents are not relevant to this case. The trial court dismissed a claim that alleged that “(3) the child died in the Augsburgers' home from asphyxiation and hyperthermia when the Augsburgers confined her in an enclosed space described as the ‘upper half of a divided shelf of a wooden cabinet inside a bedroom closet at [their] home with the door closed’;  (4) the Augsburgers placed the child in the confined area; and (5) the Augsburgers ‘negligently, carelessly, and improperly supervised’ the child's activities and failed to ‘monitor’ the child's activities ‘by providing no direct supervision.’" On appeal, the court first held that the foster parents had no defense based on sovereign immunity since they were not state agents. It then turned to the negligence claim.]



Accordingly, we turn to the more complicated and difficult decision as to whether the Augsburgers had parental immunity because, as foster parents of the deceased child, they stood in loco parentis to the child.   This brings into play the dual questions of the extent of parental immunity even in regard to natural parents and whether that immunity exists as to foster parents of the type here, where the children were state wards and had been placed, for what could be a short time, with foster parents being paid for the care of the children.



The binding Illinois case on the subject of parental immunity is the comparatively recent case of Cates v. Cates, 619 N.E.2d 715 (Ill. 1993).   There, a suit was brought on behalf of a daughter against her father for injuries she received in a collision while riding as a passenger in a motor vehicle driven by him.   Negligence was charged and the father claimed parental immunity.   The circuit court granted the father's motion to dismiss on parental immunity grounds, the appellate court affirmed, but the supreme court reversed.   That court held that no parental immunity existed when the duty to drive carefully was owed by the father, not merely to the daughter, but to the public generally.   Thus, the Cates court concluded that the negligence of the father did not involve the supervision or discipline of the child and did not bring into play the doctrine of parental immunity. [ ] The Cates opinion discussed in detail the parental immunity rule.   It explained that the doctrine did not exist in the English common law but arose from [Hewellette v. George, 9 So. 885 (Miss. 1891), McKelvey v. McKelvey, 77 S.W. 664 (Tenn. 1903), and Roller v. Roller, 79 P. 788 (Wash.1905)].   The Cates opinion further explained:


Illinois courts have relied consistently on three major public policy considerations for the parent‑child tort immunity doctrine:  (1) the preservation of family harmony, (2) the discouragement of fraud and collusion, and (3) the preservation of parental authority and discipline. [ ] Illinois courts have more consistently espoused the preservation of family harmony rationale. [ ]


Yet, Illinois courts have narrowed the doctrine, by creating exceptions to it, where the doctrine's public policy purposes do not appear to be served. In Nudd, this court 'modif[ied]' the immunity doctrine by recognizing an exception in an automobile accident case where willful and wanton misconduct was alleged.  (Nudd, [131 N.E.2d 525, 531 (Ill. 1956)].)  Nudd implicitly viewed the defendant father's conduct, speeding on wet pavement and running a red light, as beyond “the scope of the parental relationship.” [ ] Nudd considered that the “only” policy justifying parental immunity, a reluctance to create litigation and family strife, was not served by upholding the immunity where the conduct was of that nature. [ ] Nudd reasoned that barring a suit for conduct which was not parental in nature did not foster family harmony, but only deprived the child of redress for his injuries.  Nudd accordingly allowed intrafamily litigation.   Following Nudd, however, the parent‑child tort immunity doctrine remained as a bar to negligence actions.




. . .

 [Cates]



 The Cates majority opinion considered other inroads upon the parental immunity doctrine and concluded that the "preservation of family harmony" and the discouragement of fraud and collusion considerations for the doctrine were no longer viable, but the preservation of authority and discipline aspects of the doctrine made sense and should be preserved.   The Cates court indicated that guidance can be gained from the opinion of this court in [ ], and even more from Goller v. White, [122 N.W.2d 193 (Wis. 1963)]. 



In Goller, a foster son brought suit against his foster father for injuries he received while riding on the drawbar of a tractor that was going from one field to another, both of which were farmed by the foster father.   Negligence was charged.   The Supreme Court of Wisconsin ultimately held that the foster father did not have parental immunity because that immunity only existed "where the alleged negligent act involves an exercise of ordinary parental discretion with respect to the provision of food, clothing, housing, medical and dental services, and other care."  [ ] The Cates opinion described the Goller decision in these words:


Under the Goller standard, a child may sue his parent for negligent conduct except where the conduct involves “an exercise of parental authority . . .  [or] an exercise of ordinary parental discretion with respect to the provision of food, clothing, housing, medical and dental services, and other care.”  [Citation.]  The first limitation embraces the area of parental discipline;  and the second has been interpreted as concerning only the performance of legal duties and not moral duties, such as a duty to supervise. [ ] Arguably, under the Goller standard, a child could not sue his parent for a failure to maintain the family residence in some manner (for instance, a failure to secure carpeting).



While upholding the right of the daughter to sue her father for negligent driving, the Cates court emphasized that parental immunity still existed in a less structured area than Goller would suggest to offer "protection to conduct inherent to the parent‑child relationship" [ ] and further stated:


The standard we have thus developed focuses primarily on conduct inherent to the parent‑child relationship, which conduct we describe by approximating the Goller standard without its enumerated duties.   Such a standard is consistent with other jurisdictions which have abrogated the immunity in order to achieve greater clarity in the area of parent‑child negligence.   The standard we have created is not, however, as extreme because we do not fully abrogate the immunity, but rely on an exception. Our standard also allows a broader area of negligent conduct to remain immunized.   Thus, under our standard, parental discretion in the provision of care includes maintenance of the family home, medical treatment, and supervision of the child.   A child may attempt to sue a parent alleging that the child fell on a wet, freshly mopped floor in the home, but the immunity would bar such an action because the parent was exercising his discretion in providing and maintaining housing for the child.  (Emphasis added.)  



. . . The second‑amended complaint describes the Augsburgers' conduct as a failure to supervise and monitor the child and the negligent placement of the child in a closet.   This is the very type of conduct for which the Cates opinion would still provide for the defense of parental immunity.   Clearly, if the Augsburgers were the natural parents of the deceased child, parental immunity would be an affirmative defense . . . .



We finally come to the question of whether foster parents of the type the Augsburgers were are entitled to parental immunity.   No Illinois decision is directly on point.   [Three courts had denied the extension; two had granted it.]



. . . 



Unquestionably, foster parents under the circumstances of the Augsburgers have responsibility in regard to the supervision and discipline of those children under their care.   Negligence in that regard is what is charged here.   Foster parents are nearly as much in need of leeway in this regard as are natural parents.   Often animosity can exist between natural parents and foster parents.   Exposure to suit for negligence in supervising and disciplining the children in their custody would be a deterrent to the best performance by the foster parents in this regard.   We find no precedent for denying parental immunity here and deem the granting of it consistent with the theory of Cates.



Plaintiff maintains that the fact that the injured child is now deceased is an appropriate reason for denying immunity.   That logic would be most appropriate if the purpose of immunity was to preserve family harmony or to avoid collusion.   However, those factors are no longer grounds for imposing immunity.   The subsequent death of the child does not bear upon the freedom the natural parent or foster parent needs to deal with the child in his or her lifetime.



As we conclude that the Augsburgers were clothed under parental immunity from suit for negligence in regard to their supervision and discipline of the deceased minor, we affirm the judgment of the circuit court dismissing counts I and II of the second amended complaint.

 Affirmed.

 KNECHT, J., concurs.

 Justice COOK, dissenting:



. . . 



. . . In my view, there is a significant difference between (many) foster parents on the one hand, and natural parents, adoptive parents, and stepparents on the other.   As I argued in my dissent when this case first came before this court, that difference is permanency of relationship. [ ] A foster parent is often only "a temporary way station on the road of a child's life until the difficulties at home can be straightened out."  [ ]



To some extent children are stuck with their natural parents, and perhaps it is best to bar some tort actions in the interest of the "preservation of parental authority and discipline."   Children are not stuck with their foster parents, however.   If problems arise, new foster parents may be appointed. If Louise had survived this incident, would we really expect her to be returned to the care of the Augsburgers?   The Augsburgers also had temporary custody of Louise's brother, Sean, and that custody was terminated immediately after the incident.   Preservation of parental authority and discipline is not a realistic concern in this case.



. . . The fact of the matter is that foster parents do not decide for themselves how parental authority should be exercised or discipline imposed.   The discipline of foster children is already closely regulated by [a state agency].



The majority indicates that "the discouragement of fraud and collusion" [ ] is no longer recognized as a valid reason for a parental immunity rule. [ ] To the extent that reason has any lingering validity, I would note there is no possibility of fraud or collusion in this case.   Unlike natural parents, adoptive parents, or stepparents, there is no way that foster parents will receive any pecuniary benefit in a case like this.   Louise was a ward of the court, and her financial affairs are under the control of the court, not the Augsburgers.



. . . 

Notes and Questions


1.  What are the policy considerations that lead the court to bar the suit in this case? How does speeding on wet pavement differ from what the parents did in this case? 


2.  Was the limitation of parental liability justifiable at the time it was developed at the turn of the 19th century? If so, what has changed? Is it defensible to impose a duty of care and eliminate the immunity only in automobile accident cases?  Is it indefensible to allow a child’s friends to sue the child’s mother for negligent driving but bar the child from such a suit? 

3.  Which of the policy arguments reviewed by the court seem strongest? Do they all lack persuasiveness in the automobile context? What justified each exception the court had previously been willing to make? How different is the court’s ultimate position from that of Wisconsin? 

4. If parental immunity is appropriate in this case, why is it extended to foster parents?

5. States follow essentially three positions. The leading view is that espoused by Wisconsin in Goller. Does Illinois appear to follow Goller? 


6. California rejected the Wisconsin view in Gibson v. Gibson, 479 P.2d 648 (Cal. 1971):


[W]e reject the implication of Goller that within certain aspects of the parent‑child relationship, the parent has carte blanche to act negligently toward his child. . . .  In short, although a parent has the prerogative and the duty to exercise authority over his minor child, this prerogative must be exercised within reasonable limits.  The standard to be applied is the traditional one of reasonableness, but viewed in the light of the parental role.  Thus, we think the proper test of a parent's conduct is this:  what would an ordinarily reasonable and prudent parent have done in similar circumstances?


Does this standard suggest that every fact situation discussed so far in this section would be a jury question in California?  The Gibson court thought that the Wisconsin approach would "inevitably result in the drawing of arbitrary distinctions about when particular parental conduct falls within or without the immunity guidelines." How would the principal case be analyzed in California?


7. The New York position is more complicated. Briefly, New York adopted immunity, then lifted it in 1969 in a case involving parental negligence in automobile driving. Five years later, the court decided Holodook v. Spencer, 324 N.E.2d 338 (N.Y. 1974), consolidating three appeals involving injuries to children.  In the first, a four‑year‑old boy was injured when he fell from an 11-foot-high slide in a playground after his father had allowed him to "stray from his immediate control."  In the second, a three‑year‑old boy playing in a neighbor's backyard had his hand run over by the neighbor's eight‑year‑old who was using a power lawnmower while the child's mother was inside the neighbor's house.  In the third, a four‑year‑old boy was injured when he ran out from between two parked cars in his mother's presence.  The court barred all three suits.  The implications of denying immunity are suggested in this passage:


We can conceive of few, if any, accidental injuries to children which could not have been prevented, or substantially mitigated, by keener parental guidance, broader foresight, closer protection and better example.  Indeed, a child could probably avoid most physical harm were he under his parents' constant surveillance and instruction, though detriment more subtle and perhaps more harmful than physical injury might result.

The implications were further spelled out in Zikely v. Zikely, 470 N.Y.S.2d 33 (App.Div. 1983) aff’d on the opinion below, 467 N.E.2d 892 (N.Y.1984). In Zikely, the “infant plaintiff was injured when the defendant parent turned on a hot water faucet in a tub to prepare a bath and then left the room.  The child, left unsupervised, wandered into the bathroom and fell into or otherwise entered the tub, suffering severe burns.” The majority understood Holodook to protect parents who created dangers as well as those who failed to protect children against dangers:
Furthermore, to at least some degree the parents in Holodook took some affirmative action in creating a danger.  Bringing a young child to a neighbor and letting the child loose in a yard where an eight‑year old is playing with a power mower or bringing a child to a playground containing an 11-foot‑high slide involves some affirmative behavior on the part of the parent in creating a danger that the child, if left unsupervised, will suffer injury. [To read Holodook to allow suits in such cases would mean that] [e]very time a parent plugged in an iron, started a toaster, or boiled a pot of water on the stove, he would be subjected to potential liability if an unsupervised child came in contact with these common, daily household hazards in a manner which resulted in injury.  To accept such a position would be to strip Holodook of a significant part of its meaning.


The dissent takes the position that Holodook derives from a concern that the courts not second guess decisions involving parental discretion, and that this concern is not involved herein.  Holodook, however, expresses a concern not only with a desire to keep the judiciary from excessively interjecting itself into the family relationship, but also with potential fraud problems, [third party] apportionment problems [ ], a desire to preserve family resources for all family members, and a desire to avoid getting the courts involved in the burdensome and difficult task of drawing lines as to the proper level of supervision a parent must exercise over his child in each individual case.  Although not each of these concerns will be involved in every negligent supervision case, the question of the proper level of supervision required for a child while a bath is being prepared for the child implicates these considerations to a sufficient degree to require a conclusion that the facts herein constituted only negligent supervision.  Accordingly, the complaint was properly dismissed.

Does this excerpt raise considerations beyond the three identified in the main case? Does it justify a protecting a mother who crossed a busy street against a red light while carrying plaintiff child in her arms? See Kronengold v. Kronengold, 598 N.Y.S.2d 698 (App.Div. 1993) (barring suit).


8.  As the quotation from Zikely  notes, these issues sometimes in a third party context—in which the child (through a guardian) has sued a third person, who seeks contribution from a careless parent. What new issues are raised by adding the third party? In La Torre v. Genesee Management, Inc., 687 N.E.2d 1284 (N.Y. 1997), plaintiff twenty-year-old developmentally disabled man was left by his mother at an amusement center in a shopping mall while she went shopping. He got into an altercation with another person. Security guards physically subdued and handcuffed him. When he sued the mall over the episode, the mall filed a third party action against the mother. The court rejected the third party action. Since the plaintiff could not have sued his mother directly because of Holodook, that result should not be permitted indirectly. Holodook’s concerns of burdensome liability and family stress applied here. Moreover “the fear of ultimate boomerang liability might well present parents with the conflicted choice of seeking legal redress on their child’s behalf or anticipatorily avoiding having to defend their own caretaking conduct and actions in courts.” 


Very few states dissent from this position. For a case that permits contribution even though a direct action against the parent would not lie, see Bishop v. Nielsen, 632 P.2d 864 (Utah 1981), viewing "the equities in favor of contribution as far outweighing the benefits to be achieved by a strict application of the doctrine [of family immunity]." Given parental immunity, what are the merits of the Bishop approach to contribution?  We explore contribution further in Chapters V and VI. 


9. Harm to the fetus.  In Bonte v. Bonte, 616 A.2d 464 (N.H. 1992), a child born alive was allowed to sue her mother for "catastrophic" injuries sustained when her mother failed "to use reasonable care in crossing the street and fail[ed] to use a designated crosswalk."  The court, 3-2, held that since a fetus born alive could sue a third party for harm sustained before birth, and since the court had abolished parental immunity, "it follows" that this action should lie.  The majority rejected the notion that fetal injury warranted different treatment from claims brought by a child already born.  One of the three justices, urging case‑by‑case development in this area, concluded that the negligence alleged here was actionable "because a breach of the duty owed to [the] fetus could foreseeably cause serious harm to an unborn child."  (The majority noted in passing that the defendant mother was "represented by counsel provided by her insurance company," but made nothing of that fact in its decision.)


The dissenters thought that the majority had "failed to fully appreciate the extent of the intrusion into the privacy and physical autonomy rights of women."  They drew a sharp distinction between a child suing third persons for what happened in the womb and suing the mother.  "Third parties . . . are able to continue to act much as they did before the cause of action was recognized."  But extending this duty to a pregnant woman "could govern such details of a woman's life as her diet, sleep, exercise, sexual activity, work and living environment, and, of course, nearly every aspect of her health care."  The dissenters had "serious doubts" that it was possible to "subject a woman's judgment, action, and behavior as they related to the well‑being of her fetus to a judicial determination of reasonableness in a manner that is consistent and free from arbitrary results."  They also feared difficult line‑drawing problems.


Should a child be permitted to sue a parent for smoking‑related harm suffered prior to birth?  What about a suit for respiratory harm caused to a child by a smoking parent after birth?


10. Should parental duties be modified by religious beliefs?  In Lundman v. McKown, 530 N.W.2d 807 (Minn.App.1995), cert. denied 516 U.S. 1099 (1996), an 11-year-old boy became ill and died after four days without medical attention.  During that period, his condition was easily diagnosable and was treatable by doctors up to two hours before his death.  When he first became ill, his mother and his stepfather, who were Christian Scientists, called a local church source and were referred to a practitioner who was "specially trained to provide spiritual treatment through prayer."  The mother hired the practitioner to pray for the boy.  As the illness progressed a Christian Science nurse was hired who tried to keep the boy clean and comfortable, read hymnals to him, and kept the practitioner informed of the boy's deteriorating condition.


A wrongful death judgment obtained by the boy's father was affirmed against the mother, stepfather, practitioner and nurse.  The mother's duty was clear:  a "custodial parent has a special relationship to a dependent and vulnerable child that gives rise to duty to protect the child from harm." The stepfather was held to have assumed a duty by his conduct in participating in the treatment.  As to the standard of care, the court rejected any formulation that would "insulate Christian Scientists from tort liability in cases involving children."  Then, adopting a standard that took account of " ‘good‑faith Christian Scientist' beliefs, rather than an unqualified ‘reasonable person standard,’" the court held that "reasonable Christian Science care is circumscribed by an obligation to take the state's (and child's) side in the tension between the child's welfare and the parents' freedom to rely on spriritual care."  A parent's religious belief "must yield when--judged by accepted medical practice--it jeopardizes the life of a child."  Was it correct to adopt a mixed standard?  Does the mixed standard offer any special protection for exercise of religious beliefs?


The nurse and the practitioner argued that they had been retained by the mother to provide only services consistent with the mother's religious preferences and that the mother controlled the treatment.  The court disagreed:  this was "an instance where Christian Science professionals should have been aware of the requirement that they yield to the law of the community."  They had a "responsibility on these facts to acknowledge that Christian Science care was not succeeding and to persuade mother to call in providers of conventional medicine or, persuasion failing, to override her and personally call for either a doctor or the authorities."


11. The Impact of Insurance.  In some of these family cases the reason for suit is clear--especially in those cases involving intentional harm committed by one member on another.  But in the negligence situation the motivation is not so clear.  The plaintiff's choice about whether to sue another family member for negligence is likely to be tied closely to considerations of insurance.  Although we postpone extensive consideration of insurance until Chapter X, it is appropriate to note some special points related to family suits at this time.


In intra‑family cases, what might have been a bitter internal feud over allocation of family assets without liability insurance becomes instead a way to obtain outside assistance when one member has caused injury to another.  (Of course, this creates concerns about collusion that must be addressed.)

A few states have preserved total immunity. See the discussion in Renko v. McLean, 697 A.2d 468 (Md. 1997), an automobile accident case in which the court unanimously rejected any liability. The court noted that it had permitted some exceptions, such as a suit against a father’s business partner for the negligence of the partnership, and one where “within the span of one week, the father both murdered the child’s mother and committed suicide in the child’s presence.” But an exception for automobile accidents “would effectively negate the rule and open courthouse doors to every conceivable dispute between parent and child.” Why might that be? 

The court saw several “infirmities” in the limited abrogation, including the concern that insurers were placed in the “unenviable position of attempting to defend a suit that its insured has every incentive to lose.” Moreover, the court was concerned that “a jury’s generosity is proportionate to the amount of available insurance.” Maryland and most states bar telling the jury that insurance is involved in a case. Is this type of case more likely to lead to jury speculation about insurance than the typical auto accident?  Finally, the court was concerned about judgments that exceeded the available liability insurance. In such a case the feared intra-family rancor would reappear.  If the court were to try to limit the child’s recovery to the amount of available insurance, “the argument that his or her recovery should be no different than that of any person negligently injured once against takes center stage.” Further, “many families carry medical insurance that would necessarily compensate the injured child, and therefore, his or her family, for injury-related expenses.”  


When states have permitted intrafamily suits for auto accidents or other types of harm, insurers have responded by excluding that coverage from the policy in the vast majority of states that permit intrafamily suits for auto accidents. See, e.g., Principal Casualty Ins. Co. v. Blair, 500 N.W.2d 67 (Iowa 1993) (upholding exclusion of coverage of suit for father’s negligence in assembling a bicycle where policy explicitly excluded coverage of any claim brought by one member of the family against another). See also Black v. Allstate Insurance Co., ___ N.Y.S.2d ___ (App.Div. 2000) (discussing statute that bars insurance coverage of negligence actions between spouses unless expressly written into the policy—and urging legislature to reconsider the matter).


Some courts permit insurers to exclude coverage of intrafamily claims in non‑auto suits but refuse to allow it in auto suits especially where such insurance is compulsory or strongly encouraged.  See the discussion in Horesh v. State Farm Fire & Cas. Co., 625 A.2d 541 (App.Div.1993) and the three‑way split in National County Mut. Fire Ins. Co. v. Johnson, 879 S.W.2d 1 (Tex.1993). Would it make sense to allow suit up to the limits of the insurance policy? See Ard v. Ard, 414 So.2d 1066 (Fla. 1982), following that route. We return to insurance in more detail in Chapter XI.

P. 226.  Replace pp. 226-38 with the following.

Chapter IV

The Duty Requirement:  Nonphysical Harm


In this chapter we deal with protection against non‑physical harms.  The focus will be on the types of harm that plaintiffs suffer.  The common law has distinguished situations in which the only harm suffered was psychic or economic from the classic physical injury, and has developed limited or no‑duty rules for reasons that we will explore.  We begin with a type of harm generically referred to as "emotional harm."  Historically, this type of harm was far less widely protected than the interest in being free from physical harm.  Nonetheless, by the early twentieth century some courts had begun to protect plaintiffs against intentional extreme and outrageous conduct that produced "only" this type of harm.  We explore that subject in Chapter XII.  Here, we consider the circumstances in which the courts protect non‑physical interests against negligent interference.

A. Emotional Harm
FALZONE v. BUSCH

Supreme Court of New Jersey, 1965.

45 N.J. 559, 214 A.2d 12.
 PROCTOR, J.



The question before us on this appeal is whether the plaintiff may recover for bodily injury or sickness resulting from fear for her safety caused by a negligent defendant, where the plaintiff was placed in danger by such negligence, although there was no physical impact.



The complaint alleges in the first count that the plaintiff, Charles Falzone, was standing in a field adjacent to the roadway when he was struck and injured by defendant's negligently driven automobile. The second count alleges that the plaintiff, Mabel Falzone, wife of Charles, was seated in his lawfully parked automobile close to the place where her husband was struck and that the defendant's negligently driven automobile “veered across the highway and headed in the direction of this plaintiff,” coming “so close to plaintiff as to put her in fear for her safety.”  As a direct result she became ill and required medical attention. [The trial court granted summary judgment for defendant on the second count,] holding that it was constrained to follow the existing New Jersey rule that where there is no physical impact upon the plaintiff, there can be no recovery for the bodily injury or sickness resulting from negligently induced fright. We certified the plaintiffs' appeal before it was considered by the Appellate Division.



Neither this Court nor the former Court of Errors and Appeals has considered a case directly presenting this question.  However, since a decision of our former Supreme Court in 1900, Ward v. West Jersey & Seashore R.R. Co., [ ], it has been considered settled that a physical impact upon the plaintiff is necessary to sustain a negligence action. [ ]



. . . Three reasons for denying recovery were set forth in [Ward]. The first was that physical injury was not the natural and proximate result of the negligent act:

The doctrine of non‑liability . . . rests upon the principle that a person is legally responsible only for the natural and proximate results of his negligent act. Physical suffering is not the probable or natural consequences of fright, in the case of a person of ordinary physical and mental vigor; and in the general conduct of business, and the ordinary affairs of life, although we are bound to anticipate and guard against consequences, which may be injurious to persons who are liable to be affected thereby, we have a right, in doing so, to assume, in the absence of knowledge to the contrary, that such persons are of average strength both of body and of mind. [ ]



Second, the court concluded that since this was the first action of its kind in New Jersey, the consensus of the bar must have been that no liability exists in the absence of impact. [ ]. The third reason was 'public policy' which the court explained by quoting with approval from Mitchell v. Rochester Ry. Co., [45 N.E. 354 (N.Y. 1896)]:

If the right of recovery in this class of cases should be once established, it would naturally result in a flood of litigation in cases where the injury complained of may be easily feigned without detection, and where the damages must rest upon mere conjecture and speculation. The difficulty which often exists in cases of alleged physical injuries, in determining whether they exist, and, if so, whether they were caused by the negligent act of the defendant, would not only be greatly increased, but a wide field would be opened for [fictitious] or speculative claims. [Ward]


We think that the reasons assigned in Ward for denying liability are no longer tenable, and it is questionable if they ever were. The court there first stated that it is not 'probable or natural' for persons of normal health to suffer physical injuries, when subjected to fright, and that since a person whose acts cause fright alone could not reasonably anticipate that physical harm would follow, such acts cannot constitute negligence as to the frightened party. It appears that the court decided as a matter of law an issue which we believe is properly determinable by medical evidence. . . .



And even in Spade v. Lynn & B.R. Co., [47 N.E. 88, 89  (Mass. 1897)] (relied upon in Ward), where recovery was denied for the physical consequences of fright, the court recognized that:

Great emotion, may, and sometimes does, produce physical effects * * * A physical injury may be directly traceable to fright, and so may be caused by it.  We cannot say, therefore, that such consequences may not flow proximately from unintentional negligence; * * *



Moreover, medical knowledge on the relationship between emotional disturbance and physical injury has steadily expanded, and such relationship seems no longer open to serious challenge. [ ]



New Jersey courts have not generally adhered to the notion that fright cannot be the proximate cause of substantial physical injury, and three rules of law inconsistent with the Ward doctrine have developed. It has been held that where a person is injured attempting to avoid a hazard negligently created by another, he may recover for the physical consequences of fright even though the immediate injury suffered was slight and was not a link in the causal chain. Thus, in Buchanan v. West Jersey R.R. Co., 19 A. 254 (N.J.L.1890), cited with approval in Ward, a woman standing in a railroad station threw herself to the platform to avoid being struck by a protruding timber on a passing train. “By reason of the shock to her nervous system occasioned by this peril, her health was seriously impaired.” [ ] The court allowed recovery even though her fright, and not the injury, if any, sustained in the fall, caused her physical suffering. [ ] Our courts have also been willing to allow recovery for physical injury traceable directly to fright when there is any impact, however inconsequential or slight. Porter v. Delaware Lackawanna & W.R.R. Co., 63 A. 860 (N.J.L.1906); [ ]. The application of this rule was illustrated in [Porter] where a woman became ill as the result of her shock at seeing a railroad bridge fall near the place where she was standing.  She testified that something fell on her neck and that dust entered her eyes. In allowing recovery for the physical consequences of her fright, the court said either the small injury to her neck or the dust in her eyes was a sufficient “impact” to distinguish the case from Ward. And third, recovery has been permitted where physical suffering resulted from a wilfully caused emotional disturbance. [ ]



The second reason given in Ward for denying recovery was that the absence of suits of this nature in New Jersey demonstrated the concurrence of the bar with the rule of no liability. We do not believe the court meant to imply that it would deny recovery because of opinions held by lawyers on the legal question presented. And if the court intended to bar the cause of action because of a lack of precedent in this State, a sufficient answer is that the common law would have atrophied hundreds of years ago if it had continued to deny relief in cases of first impression. [ ]



Public policy was the final reason given in Ward for denying liability. The court was of the opinion that proof or disproof of fear‑induced physical suffering would be so difficult that recovery would often be based on mere conjecture and speculation, and that the door would be opened to extensive litigation in a class of cases where injury is easily feigned.  We realize that there may be difficulties in determining the existence of a causal connection between fright and subsequent physical injury and in measuring the extent of such injury.  However, the problem of tracing a causal connection from negligence to injury is not peculiar to cases without impact and occurs in all types of personal injury litigation. [ ] As Judge Burke said for the New York Court of Appeals in dealing with the same problem:

In many instances, just as in impact cases, there will be no doubt as to the presence and extent of the damage and the fact that it was proximately caused by defendant's negligence. In the difficult cases, we must look to the quality and genuineness of proof, and rely to an extent on the contemporary sophistication of the medical profession and the ability of the court and jury to weed out the dishonest claims.  Battalla v. State, [176 N.E.2d 729 (N.Y. 1961)].


In any event, difficulty of proof should not bar the plaintiff from the opportunity of attempting to convince the trier of fact of the truth of her claim.



As to the possibility of actions based on fictitious injuries, a court should not deny recovery for a type of wrong which may result in serious harm because some people may institute fraudulent actions. Our trial courts retain sufficient control, through the rules of evidence and the requirements as to the sufficiency of evidence, to safeguard against the danger that juries will find facts without legally adequate proof. [ ] Moreover, the allowance of recovery in cases where there has been an impact, however slight, negates the effectiveness of the no impact rule as a method of preventing fraudulent claims. . . . 



Ward also asserts that public policy demands denial of recovery in no impact cases to prevent a “flood of litigations.”  However, there is no indication of an excessive number of actions of this type in other states which do not require an impact as a basis for recovery. And, of more importance, the fear of an expansion of litigation should not deter courts from granting relief in meritorious cases; the proper remedy is an expansion of the judicial machinery, not a decrease in the availability of justice.



The many eminent legal scholars who have considered the rule denying recovery in the absence of impact are virtually unanimous in condemning it as unjust and contrary to experience and logic. [The court cites several law review articles and also notes that both England and New York have repudiated the requirement of “impact.”] A great majority of jurisdictions now hold that where physical injury results from wrongfully caused emotional stress, the injured person may recover for such consequences notwithstanding the absence of any physical impact upon him at the time of the mental shock. [ ] Indeed, Dean Prosser has recently written that the impact requirement 'is almost certainly destined for ultimate extinction.'  Prosser, Torts § 55, p. 351 (3d ed. 1964).


Our conclusion is that Ward should no longer be followed in New Jersey. We are not dealing with property law, contract law or other fields where stability and predictability may be crucial. We are dealing with torts where there can be little, if any, justifiable reliance and where the rule of stare decisis is admittedly limited. [ ] We hold, therefore, that where negligence causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright. Of course, where fright does not cause substantial bodily injury or sickness, it is to be regarded as too lacking in seriousness and too speculative to warrant the imposition of liability.


We recognize that where there is no impact a defendant may be unaware of the alleged incident and thus not forewarned to preserve evidence upon which he might base his defense. However, this consideration should not be sufficient to bar a meritorious claim. Rather, it is appropriate that the trial judge charge the jury that an undue delay in notifying the defendant of the incident and the resulting injury may weigh heavily in determining the truth of the plaintiff's claim. It is unnecessary to decide here whether an undue delay short of the statute of limitations would justify a dismissal by the trial court.


The plaintiffs should be given the opportunity of submitting proof that Mrs. Falzone suffered substantial bodily injury or sickness and that such bodily injury or sickness was the proximate result of the defendant's negligence.

 For reversal: Chief Justice WEINTRAUB and Justices JACOBS, FRANCIS, PROCTOR, HALL, SCHETTINO and HANEMAN‑‑7.

 For affirmance: None.

Notes and Questions

1. Notice that two separate questions could be raised here: (1) whether any physical impact is required to recover for emotional distress and (2) whether that emotional distress must produce “physical injury” or “physical consequences” or “physical manifestations.” The court does not deal with the second since the plaintiff has alleged that she became ill and required medical attention as the result of the episode. 


2. As to the first question why does the court not require impact? Are the court’s responses to Ward’s three rationales persuasive? To the extent that one of the concerns has been the lack of notice to the defendant that a claim might be forthcoming, how persuasive if the court’s resolution? If you walked out of class today and were served with a complaint alleging that you drove carelessly a year ago and caused plaintiff to fear for her safety, how would you defend yourself?


3. In the cited Mitchell case a team of horses ran out of control and were brought to a halt so that plaintiff pregnant woman was situated between the two horses—but apparently untouched by either of them. She soon had a miscarriage. The court denied recovery. In the cited Battalla case, defendant negligently failed to secure plaintiff in her ski chair lift. In allowing an action for her fright engendered by such a situation, the court overruled Mitchell. 


4. The requirement of impact has virtually disappeared today.  For a rare insistence on impact, see R.J. v. Humana of Florida, Inc., 652 So.2d 360 (Fla.1995), in which plaintiff alleged that due to defendants' negligence he was diagnosed as HIV positive and remained under that impression until he was retested 18 months later.  The court held that plaintiff would be able to state an actionable claim only if treatments or injections had harmed him. How might a Florida court analyze Falzone? What if the car in Falzone had brushed the plaintiff at two miles per hour?


5. Although the court notes that plaintiff’s husband was hit by the same car, this event plays no apparent part in the analysis of the wife’s claim. As we shall see shortly, at the time of this case it was not possible for a plaintiff to claim damages for suffering emotional distress from witnessing an injury to a family member. How might the wife here prove meet the defendant’s argument that at least a large part of her emotional distress was brought about by concern for her own safety and not by what she observed happening to her husband at the same time? We return to this issue later in this section.


6. Is tort law sufficiently different from contract law to support the court’s position that the importance of stare decisis differs between the two? Is the court’s approach consistent with its discussion of the development of the common law in its response to Ward’s second point?


7. Spectators on the ground.
In Lawson v. Management Activities, Inc., 81 Cal.Rptr.2d 745 (App. 1999), a group of plaintiffs who reasonably feared that a falling airplane would hit them--it did not--were denied recovery for their emotional distress. The court, 2-1, concluded that most of the California duty factors pointed against an action:

[It takes] no imagination to realize that people on the ground who are close to an airplane crash are going to be very scared. By the same token, while it is foreseeable that the fright will be intense, it is also foreseeable that the actual fright itself will be short lived.  What is not foreseeable is the severity of people’s psychological reactions to the crash.  Emotional distress is a murky cauldron of actuarial imprecision, inherently limitless.  It is also an area of remarkable individual idiosyncrasy, with great extremes at either end.

The court thought that the “certainty” of injury “squarely weighs against liability” because of the “loosey-goosey nature of a pure emotional distress claim. . . . Psychological symptoms are much more susceptible to being faked than more palpable effects.” On the factors of preventing future harm and blame, the risk of death in an air crash is a good guard against “moral indifference to the possibility of injury. Nothing is to be gained by extending the liability attendant upon air crashes to the emotional distress of ground spectators.”  Moreover, “there is the regulatory apparatus devoted to air safety which, in quality and intensity of care, is already disproportionate to the safety apparatus which regulates automotive traffic.” The final two factors—the burden on defendant and the social consequences--both cut against liability. It quoted another court saying that to “hold airlines responsible for the possible emotional injury for such a large and indeterminate group of people would be to expose airlines to ‘virtually limitless . . . tort liability.’” Further, the court stated that the “actual unpredictability of emotional distress damages could add significantly to the cost of insuring air transportation.” In sum, the “law can hardly permit a major tort suit for unpredictable emotional distress damages for every near-miss and otherwise uneventful unsafe lane change.” 


The dissenter in Lawson rejected the majority’s approach and concluded that the majority justices were simply uncomfortable with the concept of emotional distress; they “are just unimpressed with ‘weak’ people . . . . If they had their way, we would all be certified war heroes. We certainly would not reward those who succumb to fear as a result of someone else’s negligence.”  The two opinions also disagreed about whether “tort law could countenance” an “eggshell psyche.” That term alludes to the “eggshell plaintiff”—one who suffers from an abnormally sensitive physical condition, such as hemophilia or brittle bones. We will explore this subject in Chapter V.


Are near-misses from cars different from near-misses from airplanes? In Wooden v. Raveling, 71 Cal.Rptr.2d 891 (App.1998), the court allowed plaintiff property owner to recover for her emotional distress when defendant’s negligently driven car came up onto her property and nearly hit her.  Should the land aspect be essential in limiting cases like Falzone? What other possible distinctions might be drawn? 

 
8. Airplane passengers. Falzone involves fear of imminent harm that does not occur. Other examples occur in airplane crises.  In Quill v. Trans World Airlines, Inc., 361 N.W.2d 438 (Minn.App. 1985), the court upheld an award of $50,000 to a passenger in an airplane that plunged 34,000 feet in an uncontrolled tailspin before pilots regained control, and then continued to shake and shudder for 40 minutes until it could be brought to a safe emergency landing.  The plaintiff's claim for negligent infliction of emotional distress was grounded in the severe anxiety he experienced whenever he took an airplane flight after the accident.  The court held that the plaintiff had made out a prima facie case:

[T]he unusually disturbing experience plaintiff endured combined with his physical symptoms assure that his claim is real.  There can be few experiences as terrifying as being pinned to a seat by gravity forces as an airplane twists and screams towards earth at just under the speed of sound.


Five other passengers on the same plane settled with the airline for amounts ranging from $2,000 to $70,000, with the highest awards going to passengers who claimed they were no longer able to fly as a result of the incident.  See Leebron, "Final Moments:  Damages for Pain and Suffering Prior to Death," 64 N.Y.U.L.Rev. 256, 299 (1989).  How might Quill be analyzed in an impact state? 


In late 1999 a jury awarded sums between $150,000 and $200,000 to each of 13 plaintiffs who sued for emotional distress after their American Airlines flight hit unannounced turbulence and either they or their children were thrown around the cabin. (Small claims for physical injury were involved in some of the cases but did not cause the claimed psychological harm.) The plaintiffs’ attorney is quoted as saying that the case had to go to trial because the airline’s settlement offers “were insulting, from $5,000 to $20,000.”  Benjamin Weiser, Airline Liable for Distress Linked to Turbulent Flight, N.Y.Times, Oct. 8, 1999 at A27. Is it relevant that the time of the turbulence was somewhere between five and 28 seconds? 


9. Death Cases—Damages in Survival Actions. As noted in Chapter I, states have adopted “survival” statutes that generally permit the decedent’s estate to proceed with any claims that the decedent might have brought but for the death. (The measurement of lost income and medical expense from the injury to the death and for accompanying pain and suffering will be considered in detail in Chapter X.) Should these fears be compensated in cases where the harm caused death?


A common situation is the airplane crash.  Most courts have allowed recovery where plaintiff was aware of impending death or injury even if the period of time has been very short.  See e.g., Solomon v. Warren, 540 F.2d 777 (5th Cir.1976), cert. dismissed 434 U.S. 801 (1977)(claim for passenger in plane that was running low on fuel over the open sea and was never seen again).  These cases are quite fact‑specific.  Compare Shatkin v. McDonnell Douglas Corp., 727 F.2d 202 (2d Cir.1984)(insufficient evidence to show that passenger on right side of plane was even aware of impending disaster until just before the crash) with Shu-Tao Lin v. McDonnell Douglas Corp., 742 F.2d 45 (2d Cir.1984)(upholding judgment of $10,000 for pre‑impact fright for passenger in seat over left wing on same flight where jury might reasonably have found that the passenger saw "the left engine and a portion of the wing break away at the beginning of the flight, which lasted some thirty seconds between takeoff and crash").


In Yowell v. Piper Aircraft Corp., 703 S.W.2d 630 (Tex.1986), the court upheld an award of $500,000 to the estates of each of four decedents for mental anguish suffered as a result of their airplane’s mid‑air break‑up. The award was for the time from the break‑up, at 10,000 feet, to the time the plane hit the ground. 


The phenomenon of pre‑impact fright is not limited to airplane cases.  In Nelson v. Dolan, 230 Neb. 848, 434 N.W.2d 25 (1989), the court permitted such a recovery in a case in which defendant motorist negligently collided with plaintiff motorcyclist in such a way that the vehicles interlocked and plaintiff's motorcycle was carried 268 feet before he was killed when his motorcycle hit a light post and went under the automobile.  The court estimated that five seconds had passed between the original collision and the death.


For an extended consideration of the issue, see Beynon v. Montgomery Cablevision Limited Partnership, 718 A.2d 1161 (Md.1998), in which the court, 4-3, upheld an award for decedent’s “pre-impact fright” which was shown to exist by 71.5 feet of skid marks. After the jury had awarded $1 million for this item, the trial judge, acting under a statute setting a cap on awards for nonphysical injury, cut the award to the maximum $350,000. Affirming, the majority noted that had decedent survived he would have had an action under state law. Given that fact, it “would be illogical” to deny the item where the feared harm came to pass. As to the very short time frame:

A jury reasonably could have inferred from that evidence that the decedent was aware of the impending peril, that he was going to crash, and attempted an evasive maneuver to avoid it. The jury equally reasonably could have concluded that the decedent suffered emotional distress or fright during that period before the crash, after he became aware of the imminent danger and began braking. This is not rank speculation.


One dissenter noted that at the speed plaintiff was traveling when he hit the brakes, the fright lasted between 1.5 and 2.5 seconds. Even under the reduced award, that was at least $140,000 “per second of assumed fright.” The dissenter agreed that the action should be recognized but saw no evidence of distress in this case. It was “rank speculation to conclude that [decedent] was consciously thinking about anything other than stopping his vehicle, or, indeed, that his mind and body were engaged in anything but an instinctive reaction directed entirely at self-preservation, requiring little or no ideation at all.”


But see Ghotra v. Bandila Shipping Co., 113 F.3d 1050 (9th Cir. 1997), in which the evidence showed that the victim was conscious and survived for ten seconds after the accident. Earlier cases had said that the court would “not adopt a stop watch” approach to the question but would require “an appreciable length of time.” That was not satisfied here. There was no evidence showing that this period of consciousness “differs from the periods of insensibility which sometimes intervene between fatal injuries and death” or that the decedent “experienced a period of ‘heightened awareness’ following his injuries.”


Sometimes the distress extend for far longer periods of time. In Sander v. Geib, Elston, Frost, P.A., 506 N.W.2d 107 (S.D.1993), defendant’s negligence in reading a pap smear test led to a failure to detect cervical cancer until it was too late to save decedent. The award for her death included $1 million that the court assumed was for her emotional distress. In rejecting a claim of excessiveness, the court responded:

[Decedent] greatly suffered many faces of pain during the year following the realization that she would die from the very disease which the pap smear was designed to detect. The enormity of [decedent’s] knowledge of her impending, unalterable doom, her confusion, fear, misery, depression, helplessness, physical pain and mental terror, her sure knowledge that she would never live to witness the adulthood of her children or old age with her husband, all were proper considerations for the jury and surely had a powerful influence upon it.

If there had been no physical pain whatever before the death how large an award could be justified? What if the jury had returned a verdict on this item of $3 million? The defendant’s strategy was to focus on denying liability. As a result it “did not argue damages in closing arguments to the jury.” Was this a mistake?


Whatever your views on emotional distress where the person survives, why, when the victim dies, is this money paid to the estate and, ultimately, usually to relatives who did not suffer that distress? In Chapter X, we explore whether the survivors of a personal injury victim should recover damages for the victim’s pain and suffering. Is there a difference between recovering for the decedent’s emotional distress at forthcoming death and for the decedent’s pain and suffering from the injury that caused the death?


10. After the abrogation of the impact rule, what new criteria should be developed for imposing liability? Should a new rule allow recovery in certain types of factual situations and not in others? What are the parameters adopted in Falzone? Are they well-designed to ensure proof of injury and prevent a flood of litigation? These issues are addressed in the next case and later in the chapter.

---

METRO‑NORTH COMMUTER RAILROAD COMPANY v. BUCKLEY

Supreme Court of the United States, 1997.

521 U.S. 424, 117 S.Ct. 2113, 138 L.Ed.2d 560.

Justice BREYER delivered the opinion of the Court.


The basic question in this case is whether a railroad worker negligently exposed to a carcinogen (here, asbestos) but without symptoms of any disease can recover under the Federal Employers' Liability Act (FELA or Act), for negligently inflicted emotional distress. We conclude that the worker before us here cannot recover unless, and until, he manifests symptoms of a disease.  [The Court also considered a claim for medical monitoring costs, which we explore in Chapter X. Discussions of this aspect of the case have been deleted.]

I


Respondent, Michael Buckley, works as a pipefitter for Metro‑North, a railroad. For three years (1985‑1988) his job exposed him to asbestos for about one hour per working day. During that time Buckley would remove insulation from pipes, often covering himself with insulation dust that contained asbestos. Since 1987, when he attended an "asbestos awareness" class, Buckley has feared that he would develop cancer‑‑and with some cause, for his two expert witnesses testified that, even after taking account of his now‑discarded 15‑year habit of smoking up to a pack of cigarettes per day, the exposure created an added risk of death due to cancer, or to other asbestos‑related diseases, of either 1% to 5% (in the view of one of plaintiff's experts), or 1% to 3% (in the view of another).  Since 1989, Buckley has received periodic medical checkups for cancer and asbestosis. So far, those check‑ups have not revealed any evidence of cancer or any other asbestos‑related disease.


Buckley sued Metro‑North under the FELA, a statute that permits a railroad worker to recover for an "injury ... resulting ... from" his employer's "negligence."  45 U.S.C. § 51. He sought damages for his emotional distress and to cover the cost of future medical checkups. His employer conceded negligence, but it did not concede that Buckley had actually suffered emotional distress, and it argued that the FELA did not permit a worker like Buckley, who had suffered no physical harm, to recover for injuries of either sort. After hearing Buckley's case, the District Court dismissed the action. The court found that Buckley did not "offer sufficient evidence to allow a jury to find that he suffered a real emotional injury." [ ] And, in any event, Buckley suffered no "physical impact";  hence any emotional injury fell outside the limited set of circumstances in which, according to this Court, the FELA permits recovery. [ ];  see Consolidated Rail Corporation v. Gottshall, 512 U.S. 532 (1994). . . . [The Second Circuit reversed.]

II


The critical question before us in respect to Buckley's "emotional distress" claim is whether the physical contact with insulation dust that accompanied his emotional distress amounts to a "physical impact" as this Court used that term in Gottshall.  In Gottshall, an emotional distress case, the Court interpreted the word "injury" in FELA § 1, a provision that makes "[e]very common carrier by railroad ... liable in damages to any person suffering injury while ... employed" by the carrier if the "injury" results from carrier "negligence." [ ] In doing so, it initially set forth several general legal principles applicable here. . . . It pointed out that the Act expressly abolishes or modifies a host of common‑law doctrines that previously had limited recovery. [ ] It added that this Court has interpreted the Act's language "liberally" in light of its humanitarian purposes. [ ] But, at the same time, the Court noted that liability under the Act rests upon "negligence" and that the Act does not make the railroad " 'the insurer' " for all employee injuries. [ ] The Court stated that "common‑law principles," where not rejected in the text of the statute, "are entitled to great weight" in interpreting the Act, and that those principles "play a significant role" in determining whether, or when, an employee can recover damages for "negligent infliction of emotional distress." [ ]


The Court also set forth several more specific legal propositions.  It recognized that the common law of torts does not permit recovery for negligently inflicted emotional distress unless the distress falls within certain specific categories that amount to recovery‑permitting exceptions.  The law, for example, does permit recovery for emotional distress where that distress accompanies a physical injury, see, e.g., Simmons v. Pacor, Inc., [674 A.2d 232, 239 (Pa.1996)]; Restatement (Second) of Torts § 924(a) (1977), and it often permits recovery for distress suffered by a close relative who witnesses the physical injury of a negligence victim, e.g., Dillon v. Legg, [441 P.2d 912 (Cal.1968)]; [ ]. The Court then held that FELA § 1, mirroring the law of many States, sometimes permitted recovery "for damages for negligent infliction of emotional distress," [ ], and, in particular, it does so where a plaintiff seeking such damages satisfies the common law's "zone of danger" test.  It defined that test by stating that the law permits "recovery for emotional injury" by

"those plaintiffs who sustain a physical impact as a result of a defendant's negligent conduct, or who are placed in immediate risk of physical harm by that conduct." (emphasis added). 



The case before us, as we have said, focuses on the italicized words "physical impact."  The Second Circuit interpreted those words as including a simple physical contact with a substance that might cause a disease at a future time, so long as the contact was of a kind that would "cause fear in a reasonable person."  [ ]  In our view, however, the "physical impact" to which Gottshall referred does not include a simple physical contact with a substance that might cause a disease at a substantially later time‑‑where that substance, or related circumstance, threatens no harm other than that disease‑related risk.



First, Gottshall cited many state cases in support of its adoption of the  "zone of danger" test quoted above. And in each case where recovery for emotional distress was permitted, the case involved a threatened physical contact that caused, or might have caused, immediate traumatic harm. [citing cases that involved a car accident, a gas explosion, a train striking a car, clothing caught in an escalator choking victim, and intruder assaulting plaintiff’s husband].



Second, Gottshall' s language, read in light of this precedent, seems similarly limited. [ ];  id., at 547‑548 (quoting Pearson, Liability to Bystanders for Negligently Inflicted Emotional Harm‑‑A Comment on the Nature of Arbitrary Rules, 34 U. Fla. L.Rev. 477, 488‑ 489 (1982)) (" '[T]hose within the zone of danger of physical impact' " should be able to " 'recover for fright' " because " 'a near miss may be as frightening as a direct hit' ").



Taken together, language and cited precedent indicate that the words "physical impact" do not encompass every form of "physical contact."  And, in particular, they do not include a contact that amounts to no more than an exposure‑‑an exposure, such as that before us, to a substance that poses some future risk of disease and which contact causes emotional distress only because the worker learns that he may become ill after a substantial period of time.



Third, common‑law precedent does not favor the plaintiff. Common‑law courts do permit a plaintiff who suffers from a disease to recover for related negligently caused emotional distress, [ ], and some courts permit a plaintiff who exhibits a physical symptom of exposure to recover [ ]. But with only a few exceptions, common‑law courts have denied recovery to those who, like Buckley, are disease and symptom free. [ ]; [Simmons v. Pacor, Inc.]; [ ]; see also Potter v. Firestone Tire & Rubber Co., [863 P.2d 795 (Cal. 1993)] (no recovery for fear of cancer in a negligence action unless plaintiff is "more likely than not" to develop cancer).



Fourth, the general policy reasons to which Gottshall referred‑‑in its explanation of why common‑law courts have restricted recovery for emotional harm to cases falling within rather narrowly defined categories‑‑militate against an expansive definition of "physical impact" here.  Those reasons include: (a) special "difficult[y] for judges and juries" in separating valid, important claims from those that are invalid or "trivial," [ ]; (b) a threat of "unlimited and unpredictable liability," [ ];  and (c) the "potential for a flood" of comparatively unimportant, or "trivial," claims, [ ].



To separate meritorious and important claims from invalid or trivial claims does not seem easier here than in other cases in which a plaintiff might seek recovery for typical negligently caused emotional distress.  The facts before us illustrate the problem.  The District Court, when concluding that Buckley had failed to present "sufficient evidence to allow a jury to find ... a real emotional injury," pointed out that, apart from Buckley's own testimony, there was virtually no evidence of distress. [ ] Indeed, Buckley continued to work with insulating material "even though ... he could have transferred" elsewhere, he "continued to smoke cigarettes" despite doctors' warnings, and his doctor did not refer him "either to a psychologist or to a social worker." [ ]  The Court of Appeals reversed because it found certain objective corroborating evidence, namely, "workers' complaints to supervisors and investigative bodies." [ ] Both kinds of "objective" evidence‑‑the confirming and disconfirming evidence‑‑seem only indirectly related to the question at issue, the existence and seriousness of Buckley's claimed emotional distress.  Yet, given the difficulty of separating valid from invalid emotional injury claims, the evidence before us may typify the kind of evidence to which parties and the courts would have to look.



. . . 



More important, the physical contact at issue here‑‑a simple (though extensive) contact with a carcinogenic substance‑‑does not seem to offer much help in separating valid from invalid emotional distress claims. That is because contacts, even extensive contacts, with serious carcinogens are common. [ ] (estimating that 21 million Americans have been exposed to work‑related asbestos); [ ] (3 million workers exposed to benzene, a majority of Americans exposed outside the workplace); [ ] (reporting that 43% of American children lived in a home with at least one smoker, and 37% of adult nonsmokers lived in a home with at least one smoker or reported environmental tobacco smoke at work). They may occur without causing serious emotional distress, but sometimes they do cause distress, and reasonably so, for cancer is both an unusually threatening and unusually frightening disease. See [ ] (23.5% of Americans who died in 1994 died of cancer); [ ] (half of all men and one‑third of all women will develop cancer). The relevant problem, however, remains one of evaluating a claimed emotional reaction to an increased risk of dying. An external circumstance‑‑exposure‑‑makes some emotional distress more likely. But how can one determine from the external circumstance of exposure whether, or when, a claimed strong emotional reaction to an increased mortality risk (say, from 23% to 28%) is reasonable and genuine, rather than overstated‑‑particularly when the relevant statistics themselves are controversial and uncertain (as is usually the case), and particularly since neither those exposed nor judges or juries are experts in statistics? The evaluation problem seems a serious one.



The large number of those exposed and the uncertainties that may surround recovery also suggest what Gottshall called the problem of "unlimited and unpredictable liability."  Does such liability mean, for example, that the costs associated with a rule of liability would become so great that, given the nature of the harm, it would seem unreasonable to require the public to pay the higher prices that may result? [ ] The same characteristics further suggest what Gottshall called the problem of a "flood" of cases that, if not "trivial," are comparatively less important.  In a world of limited resources, would a rule permitting immediate large‑scale recoveries for widespread emotional distress caused by fear of future disease diminish the likelihood of recovery by those who later suffer from the disease? [ ]



We do not raise these questions to answer them (for we do not have the answers), but rather to show that general policy concerns of a kind that have led common‑law courts to deny recovery for certain classes of negligently caused harms are present in this case as well. That being so, we cannot find in Gottshall's underlying rationale any basis for departing from Gottshall's language and precedent or from the current common‑law consensus. That is to say, we cannot find in Gottshall's language, cited precedent, other common‑law precedent, or related concerns of policy a legal basis for adopting the emotional distress recovery rule adopted by the Court of Appeals.



Buckley raises several important arguments in reply. He points out, for example, that common‑law courts do permit recovery for emotional distress where a plaintiff has physical symptoms; and he argues that his evidence of exposure and enhanced mortality risk is as strong a proof as an accompanying physical symptom that his emotional distress is genuine.



This argument, however, while important, overlooks the fact that the common law in this area does not examine the genuineness of emotional harm case by case. Rather, it has developed recovery‑permitting categories the contours of which more distantly reflect this, and other, abstract general policy concerns. The point of such categorization is to deny courts the authority to undertake a case‑by‑case examination. The common law permits emotional distress recovery for that category of plaintiffs who suffer from a disease (or exhibit a physical symptom), for example, thereby finding a special effort to evaluate emotional symptoms warranted in that category of cases‑‑perhaps from a desire to make a physically injured victim whole or because the parties are likely to be in court in any event. In other cases, however, falling outside the special recovery‑permitting categories, it has reached a different conclusion. The relevant question here concerns the validity of a rule that seeks to redefine such a category. It would not be easy to redefine "physical impact" in terms of a rule that turned on, say, the "massive, lengthy, [or] tangible" nature of a contact that amounted to an exposure, whether to contaminated water, or to germ‑laden air, or to carcinogen‑containing substances, such as insulation dust containing asbestos. But, in any event, for the reasons we have stated, we cannot find that the common law has done so.



. . . 



[The opinion turned to the cost of medical monitoring, discussed in Chapter X. It then reversed the decision of the Second Circuit and remanded the case.] 

Chief Justice REHNQUIST, and Justice O’CONNOR, KENNEDY, SCALIA, SOUTER and THOMAS concurred.



Justice GINSBURG, with whom Justice STEVENS joins, concurring in the judgment in part and dissenting in part.



. . .



Buckley's extensive contact with asbestos particles in Grand Central's tunnels, as I comprehend his situation, constituted "physical impact" as that term was used in Gottshall.  Nevertheless, I concur in the Court's judgment with respect to Buckley's emotional distress claim.  In my view, that claim fails because Buckley did not present objective evidence of severe emotional distress. [ ] Buckley testified at trial that he was angry at Metro‑ North and fearful of developing an asbestos‑related disease.  However, he sought no professional help to ease his distress, and presented no medical testimony concerning his mental health. [ ] Under these circumstances, Buckley's emotional distress claim fails as a matter of law. Cf. [Gottshall] (Ginsburg, J., dissenting) (describing as "unquestionably genuine and severe" emotional distress suffered by one respondent who had a nervous breakdown, and another who was hospitalized, lost weight, and had, inter alia, suicidal preoccupations, anxiety, insomnia, cold sweats, and nausea).


[Justices Ginsburg and Stevens dissented on the monitoring question.]

Notes and Questions 

1. Although the Supreme Court applies the FELA in this case, it draws principles from the common law into the Act, and engages in a lengthy discussion of common law precedent. What does the majority mean by saying that courts must consider general liability rules rather than simply recovery in an individual case? How does the majority’s attitude towards the development of the common law compare with that of the Falzone court? Are the two cases consistent in outcome? 

2. The Court enumerates several categories of cases where recovery would be permitted. Among these it included the situation in which the plaintiff was placed in a “zone of danger.” The Gottshall court explained the “zone of danger” test by suggesting that it involved “immediate risk of physical harm.” Is the majority’s distinction between immediate harm and exposure convincing? Might it matter if the exposure was sudden rather than gradual? Other courts have employed the “zone of danger” approach in HIV-exposure cases, treated in note ___, infra. Is the distinction between being exposed to carcinogens and being put at risk of contracting HIV sound? 

3. Should the validity of a plaintiff’s emotional distress claim in this area be determined categorically, as the Metro-North majority seems to suggest, or should it be decided according to the “objective evidence” in each case, as the dissent urges? If the case had been decided by one of the minority of the courts that would allow Buckley to recover, how might that court deal with the concern that a flood of emotional distress litigation might bar recovery by later plaintiffs who had actually contracted a disease? For more discussion of this issue, see materials on the increased risk of future harm in Chapter V.


4. HIV cases. Litigation over fear of getting HIV has arisen in almost every state court. Where the plaintiff is concerned because he or she was given an injection with a dirty needle or was pricked by a needle that should have been sheathed in trash, the courts have tended to require the plaintiff to show that the needle in question actually contained the virus. See K.A.C. v. Benson, 527 N.W.2d 553 (Minn. 1995). Although that court had earlier abandoned the impact rule, it now adhered to the “zone of danger” test, which it described as “encompass[ing] plaintiffs who have been in some actual personal physical danger caused by defendant's negligence.”  Does the word “actual” alter the test from that used in Metro? According to Benson “whether plaintiff is within a zone of danger is an objective inquiry.” Then:


Thus, cases permitting recovery for negligent infliction of emotional distress are characterized by a reasonable anxiety arising in the plaintiff, with attendant physical manifestation, from being in a situation where it was abundantly clear that plaintiff was in grave personal peril for some specifically defined period of time.  Fortune smiled and the imminent calamity did not occur.  Here, the situation is quite different.  The facts as alleged by T.M.W. indicate that Dr. Benson's actions never did place T.M.W. in "apparent, imminent peril" of contracting HIV because she was not actually exposed to the AIDS virus.  [ ]  Transmission of HIV from Dr. Benson to plaintiff was, fortunately, never more than a very remote possibility.

Is the peril not “apparent” when plaintiff did not think peril was imminent? When a reasonable person would not think it imminent? When in fact it was not imminent since the risk was very remote? 


Is there a difference between asking whether the needle or other source of contact was actually infected and whether the contact between the needle or other source was sufficient to constitute exposure?


Williamson v. Waldman, 696 A.2d 14 (N.J. 1997), expressed concern about promoting AIDS paranoia, but reached a different result from Benson. Plaintiff trash collector was stuck by a used needle that defendant physicians had negligently discarded. The court rejected a requirement of actual exposure to HIV in favor of asking what reasonable well-informed citizens might fear. The court said it wanted to use tort law to help reduce ignorance about AIDS—and thus would not accept the actual level of awareness in the community since that would encourage ignorance. But neither would the court follow Benson because that case denies the reality of the distress caused by negligence without increasing citizen awareness. The court concluded that plaintiff should be able to recover damages for serious and genuine distress “that would be experienced by a reasonable person of ordinary experience who has a level of knowledge that coincides with the then-current, accurate, and generally available public information about the causes and transmission of AIDS.”

Consider these possibilities in analyzing Williamson:  (1) medical science determines that there is virtually no risk to the public from some substance but the findings have not yet been widely publicized;  (2) the findings have been widely publicized but are not accepted by the general public; (3) the findings have been accepted by the mass of the public but some significant pockets of the public remain unconvinced; and (4) virtually the vast majority of the public is persuaded but a jury could reasonably find that the plaintiff in their case honestly and intensely feared the substance.


A few courts allow recovery for the “window” between the event that creates the concern and the results of tests showing that infection did not occur. See Fama v. Almaraz, 620 A.2d 327 (Md. 1993). But can this analysis be limited to the “window”? In Chizmar v. Mackie, 896 P.2d 196 (Alaska 1995), plaintiff alleged that defendant physician incorrectly and negligently informed her that she was HIV positive and that this news had caused severe emotional distress.  The court upheld an action in this situation.  Is there impact?  Is there a risk to plaintiff's safety?  The court also concluded that the harm in this type of case may well last past the date on which she learns that she is negative. Is there a difference between being told you are HIV positive and being stuck by a needle that you think is or may be infected with the virus?


5. Another "window" situation involves fears induced by negligent acts affecting pregnant women. See Jones v. Howard University, Inc., 589 A.2d 419 (D.C.App.1991), upholding a mother's claim for the mental distress she suffered as a result of defendant hospital's negligence in giving her an x‑ray exam while she was pregnant.  The mother alleged that she suffered emotional distress during her pregnancy term due to the possibility that the radiation had harmed her unborn twins and the chance that she might experience severe pregnancy complications.  See also Harris v. Kissling, 721 P.2d 838 (Or.App.1986)(upholding mother's verdict for emotional distress suffered during pregnancy as a result of hospital's negligent failure to conduct Rh blood tests).  Does the existence of finite periods of distress make it easier or more difficult to recognize this type of claim?


6. Emotional distress from enhanced likelihood of physical harm. In Potter v. Firestone Tire and Rubber Co., 863 P.2d 795 (Cal. 1993), plaintiffs were exposed to carcinogens over a prolonged period due to defendant's dumping of toxic wastes into a landfill near its plant site.  Although none of the plaintiffs suffered from any current condition they faced "an enhanced but unquantified risk of developing cancer in the future due to the exposure."  The court held that:


. . . in the absence of a present physical injury or illness, damages for fear of cancer may be recovered only if the plaintiff pleads and proves that 1) as a result of the defendant's negligent breach of a duty owed to the plaintiff, the plaintiff is exposed to a toxic substance which threatens cancer, and 2) the plaintiff's fear stems from a knowledge, corroborated by reliable medical or scientific opinion, that it is more likely than not that the plaintiff will develop the cancer in the future due to the toxic exposure.


The court went on to add that the plaintiff must further show "a serious fear that the toxic ingestion or exposure was of such magnitude and proportion as to likely result in the feared cancer."  Since the claim in these cases is based on emotional distress, not the likelihood of actually contracting cancer, why shouldn't this "serious fear" requirement be the exclusive test for liability? 


The Potter court offered a number of reasons for its holding--that "all of us are exposed to carcinogens every day;"  that wider liability would have "an unduly detrimental impact" on the health field;  that wider liability would have a detrimental impact on the likelihood of recovery for those who actually develop cancer or other physical injuries later on;  and that any other test would lack the certainty of the more‑likely‑than‑not standard.  Are these reasons persuasive?  (The court also held that if plaintiff could establish "oppression, fraud or malice"--the California standard for punitive damages--then a showing that the plaintiff's fear is "serious, genuine and reasonable," would suffice.)


7. Recall that Falzone said it would require a showing of "substantial bodily injury or sickness" to support the action.  Other courts, such as Benson, involving fears of HIV exposure, require "attendant physical manifestations" as one element of plaintiff's claim? Why might that be? 


In Roling v. Daily, 596 N.W.2d 72 (Iowa 1999), plaintiff trucker’s thumb was fractured, his ribs were cracked or fractured, and he sustained other bumps and bruises when an oncoming car with two people swerved onto his side. Both were killed instantly. Plaintiff suffered great and continuing emotional distress from the “horrific” accident. Iowa had previously insisted on physical injury in this type of distress case and that was amply established here. The crucial issue was whether that physical injury had to be the cause of the emotional distress that was the basis of the suit. The court held that it was not necessary that the plaintiff’s physical injuries have caused his distress.  Expert evidence was required to establish the connection between defendant’s negligence and plaintiff’s emotional distress. Although the court permitted a recovery, it noted that it was not doing so simply because plaintiff “experienced a horrific event, no matter how wrenching. The recovery is not for the event itself, but for the impact the event is shown to have had in terms of the later emotional condition of the claimant.” The court distinguished “physical injuries” from “physical manifestations” by noting that the latter “are those that must flow from the emotional distress” while the former “are those that result directly from the accident.” Should a court require either or both of these? 


8. What if the emotional distress comes without any real fear of injury to plaintiff? In Camper v. Minor, 915 S.W.2d 437 (Tenn. 1996), plaintiff truck driver on the favored road sued when defendant car driver, who had stopped at a stop sign, unexpectedly pulled onto the road, drove into the truck’s path and was killed instantly. The plaintiff testified that he never had any fear whatever given the comparative sizes of his truck and the car and the speeds. He had no physical manifestation but did claim emotional distress from the sight of the accident. The court overruled earlier cases that had required impact and physical manifestations, but did require expert testimony about the severity of the distress. The zone of danger approach would not work here because the plaintiff denied any fear. 


9. On the variety of issues discussed in the preceding notes, see generally, Wells, The Grin Without a Cat:  Claims for Damages from Toxic Exposures, 18 Wm. & Mary J. Envtl. L. 285 (1994).  See also, Comment, Curing Cancerphobia:  Reasonableness Redefined, 62 U.Chi.L.Rev. 1113 (1995), rejecting judicial requirements of "physical injury," "physical manifestation of cancerphobia," "traditional 'reasonableness,' " and the "more‑likely‑than‑not" standard of Potter.  With 14 million workers who have been significantly exposed to asbestos, plus other situations giving rise to fear of cancer, some screening device is needed in cancerphobia cases.  The author argues that each of the listed traditional approaches is unsatisfying as a screening device, and urges a "substantial probability" standard--one that emphasizes the increased risk to plaintiff "over the societal rate based on general levels of exposure."

P. 268.  Replace pp. 268-82 with the following.

B. Economic Harm


In this section, we consider cases in which the defendant has exposed plaintiff only to the risk of economic harm.  The defendant's conduct threatens no personal injury or property damage to the plaintiff.  Initially, we will look at cases in which no personal injury or property damage is threatened to anyone--situations such as a creditor who makes a loan in reliance on negligently prepared financial statements or a beneficiary who fails to get an inheritance because of a defectively drawn will.


As with emotional distress, the courts have not protected economic interests as extensively as those involving physical security of person and property--even when the harm was inflicted intentionally, by fraud.  We consider intentional misrepresentation at length in Chapter XV.  In this chapter we continue our focus on identifying the situations in which courts do, or should, impose duties of due care--the obligation to use due care to acquire and communicate information. In Chapter VIII, we explore situations in which defective products cause economic harm but no personal injury or property damage.


After considering cases that threaten only economic harm, we will examine a variety of situations in which threatened or actual personal injury or property damage not directed at the plaintiff nonetheless causes economic loss to the plaintiff (for example, when a negligently caused explosion in the vicinity of plaintiff's business causes a loss of profits because customers can no longer reach the shop).

---

NYCAL CORPORATION v. KPMG PEAT MARWICK LLP.

Supreme Judicial Court of Massachusetts, 1998.

426 Mass. 491, 688 N.E.2d 1368.

Before WILKINS, C.J., LYNCH, GREANEY, FRIED and IRELAND, JJ.

GREANEY, Justice.



On May 24, 1991, the plaintiff, allegedly in reliance on an auditors' report of the 1990 financial statements of Gulf Resources & Chemical Corporation (Gulf) prepared by the defendant, entered into a stock purchase agreement with the controlling shareholders of Gulf and, on July 12, 1991, the sale was completed. Gulf filed for bankruptcy protection in October, 1993, rendering the plaintiff's investment worthless. The plaintiff filed a civil complaint against the defendant seeking damages and costs incurred as a result of its alleged reliance on the auditors' report.The plaintiff claimed that the report materially misrepresented the financial condition of Gulf,1 . . . . After applying the liability standard embodied in § 552 of the Restatement (Second) of Torts (1977), a judge in the Superior Court granted summary judgment for the defendant. We granted the parties' applications for direct appellate review of the final judgment. We conclude that the defendant did not breach any legal duty owed to the plaintiff and, accordingly, we affirm the judgment.


1. The following material facts are undisputed. Gulf retained the defendant to audit its 1990 financial statements. At that time, Gulf was listed on the New York Stock Exchange, and was controlled by several of its officers and directors who held their Gulf shares through two other entities (Inoco P.L.C. and Downshire N.V.). The financial statements were prepared by, and were the responsibility of, Gulf's management.


[In early 1990 defendant became aware that a company was buying much Gulf stock in an effort to acquire a controlling interest in Gulf (the Kennedy matter). Defendant was aware that Gulf management considered this a hostile takeover threat. Later in 1990, defendant also became aware that Gulf management discussed a possible sale to Aviva Petroleum (the Aviva matter) and the possible adoption of a “poison pill” provision to thwart a hostile takeover by Aviva. Ultimately, Gulf purchased Aviva’s stock and defendant knew this from reading Gulf’s corporate minutes.] 


The defendant's completed auditors' report was included in Gulf's 1990 annual report, which became publicly available on February 22, 1991. In March,1991, the plaintiff entered into discussions with Gulf concerning the possible purchase of a large block of Gulf shares, and during the course of those discussions, Gulf provided the plaintiff with a copy of its 1990 annual report.   Thereafter, the plaintiff purchased 3,626,775 shares of Gulf (approximately 35% of the outstanding shares) in exchange for $16,000,000 in cash and $18,000,000 in the plaintiff's stock.   The acquisition gave the plaintiff operating control of Gulf.


The defendant first learned of the transaction between the plaintiff and Gulf a few days prior to the July 12, 1991, closing. Until that time, the defendant did not know that any transaction between the plaintiff and Gulf had been contemplated.


2. We have not addressed the scope of liability of an accountant to persons with whom the accountant is not in privity. Three tests have generally been applied in other jurisdictions, either by common law or by statute, to determine the duty of care owed by accountants to nonclients. These include the foreseeability test, the near‑privity test, and the test contained in § 552 of the Restatement.


The plaintiff urges our adoption of the broad standard of liability encompassed in the foreseeability test.   Pursuant to this test, which is derived from traditional tort law concepts as first enunciated in Palsgraf v. Long Island R.R., [162 N.E. 99 (N.Y. 1928)] [reprinted infra at casebook p. 366], an accountant may be held liable to any person whom the accountant could reasonably have foreseen would obtain and rely on the accountant's opinion, including known and unknown investors. See, e.g., H. Rosenblum, Inc. v. Adler, [461 A.2d 138 (N.J. 1983)]. [FN3]   ?? This test is generally disfavored, having been adopted by courts in only two jurisdictions.  [ ] 


Our cases draw a distinction between the duty owed by a professional to a third party for personal injuries and that owed to a third party for pecuniary loss due to a professional's negligence. While we apply traditional tort law principles in cases involving the former, we have not done so in cases concerning the latter. Such principles are particularly unsuitable for application to accountants where, "regardless of the efforts of the auditor, the client retains effective primary control of the financial reporting process."  Bily v. Arthur Young & Co., [834 P.2d 745 (Cal. 1992)]. The auditor prepares its report from statements and information supplied by the client, and once the report is completed and provided to the client, the client controls its dissemination. If we were to apply a foreseeability standard in these circumstances, "a thoughtless slip or blunder, the failure to detect a theft or forgery beneath the cover of deceptive entries, may expose accountants to a liability in an indeterminate amount for an indeterminate time to an indeterminate class."  Ultramares Corp. v. Touche, [174 N.E. 441 (N.Y. 1931)]. We refuse to hold accountants susceptible to such expansive liability, and conclude that Massachusetts law does not protect every reasonably foreseeable user of an inaccurate audit report.


The near‑privity test, which originated in Chief Judge Cardozo's decision in [Ultramares], and was modified by Credit Alliance Corp. v. Arthur Andersen & Co., [483 N.E.2d 110 (N.Y. 1985)], limits an accountant's liability exposure to those with whom the accountant is in privity or in a relationship "sufficiently approaching privity." Under this test, an accountant may be held liable to noncontractual third parties who rely to their detriment on an inaccurate financial report if the accountant was aware that the report was to be used for a particular purpose, in the furtherance of which a known party (or parties) was intended to rely, and if there was some conduct on the part of the accountant creating a link to that party, which evinces the accountant's understanding of the party's reliance.  [ ]


The defendant professes that the near‑privity test is consistent with the standard we have previously applied to other professionals in the absence of privity. We disagree. A review of the relevant cases demonstrates that the first two elements of the near‑privity test‑‑reliance by the third party and knowledge that the party intended to rely‑‑have analogs in our case law, but the third element‑‑conduct by the accountant providing a direct linkage to the third party‑‑does not.


The leading case in Massachusetts on the duty owed by a professional to persons with whom the professional is not in privity is Craig v. Everett M. Brooks Co., [222 N.E.2d 752 (Mass.1967)]. In Craig, the plaintiff, a general contractor, and the defendant, a civil engineer and surveyor, each had a contract with the same real estate developer.   The defendant placed stakes on the developer's real estate to enable the plaintiff to build roads. [ ] The defendant knew that the plaintiff was the contractor, and that the work which the plaintiff was contracted to perform would be in accordance with the defendant's stakes. [ ] Because the defendant knew the plaintiff's identity, and the precise purpose for which the work was to be performed, as well as that the plaintiff would be relying on the work, we held that there would be recovery despite the lack of a contractual relation. . . . [S]ubsequent cases rely on Craig for the proposition that recovery for negligent misrepresentation is limited to situations where the defendant knew that a particular plaintiff would rely on the defendant's services. [ ]


We believe that the third test, taken from § 552 of the Restatement (Second) of Torts (1977), comports most closely with the liability standard we have applied in other professional contexts. Section 552 describes the tort of negligent misrepresentation committed in the process of supplying information for the guidance of others as follows:

(1) One who, in the course of his business, profession or employment, or in any other transaction in which he has a pecuniary interest, supplies false information for the guidance of others in their business transactions, is subject to liability for pecuniary loss caused to them by their justifiable reliance upon the information, if he fails to exercise reasonable care or competence in obtaining or communicating the information.

 That liability is limited to

loss suffered (a) by the person or one of a limited group of persons for whose benefit and guidance he intends to supply the information or knows that the recipient intends to supply it;  and (b) through reliance upon it in a transaction that he intends the information to influence or knows that the recipient so intends or in a substantially similar transaction.

The attendant comments explain the policy behind § 552 as follows:

[T]he duty of care to be observed in supplying information for use in commercial transactions implies an undertaking to observe a relative standard, which may be defined only in terms of the use to which the information will be put, weighed against the magnitude and probability of loss that might attend that use if the information proves to be incorrect.   A user of commercial information cannot reasonably expect its maker to have undertaken to satisfy this obligation unless the terms of the obligation were known to him. Rather, one who relies upon information in connection with a commercial transaction may reasonably expect to hold the maker to a duty of care only in circumstances in which the maker was manifestly aware of the use to which the information was to be put and intended to supply it for that purpose.  [Comment a]



The comments explain with regard to the requirement that the plaintiff be a member of a "limited group of persons for whose benefit and guidance" the information is supplied as follows:

[I]t is not required that the person who is to become the plaintiff be identified or known to the defendant as an individual when the information is supplied.   It is enough that the maker of the representation intends it to reach and influence either a particular person or persons, known to him, or a group or class of persons, distinct from the much larger class who might reasonably be expected sooner or later to have access to the information and foreseeably to take some action in reliance upon it. . . .  It is sufficient, in other words, insofar as the plaintiff's identity is concerned, that the maker supplies the information for repetition to a certain group or class of persons and that the plaintiff proves to be one of them, even though the maker never had heard of him by name when the information was given.   It is not enough that the maker merely knows of the ever‑present possibility of repetition to anyone, and the possibility of action in reliance upon it, on the part of anyone to whom it may be repeated.  [Comment h]



We concur with the California Supreme Court's conclusion in [Bily] that the Restatement test properly balances the indeterminate liability of the foreseeability test and the restrictiveness of the near‑privity rule. Section 552 "recognizes commercial realities by avoiding both unlimited and uncertain liability for economic losses in cases of professional mistake and exoneration of the auditor in situations where it clearly intended to undertake the responsibility of influencing particular business transactions involving third persons." [ ]



Although the Restatement standard has been widely adopted by other jurisdictions, courts differ in their interpretations of the standard. The better reasoned decisions interpret § 552 as limiting the potential liability of an accountant to noncontractual third parties who can demonstrate "actual knowledge on the part of accountants of the limited‑‑though unnamed‑‑ group of potential [third parties] that will rely upon the [report], as well as actual knowledge of the particular financial transaction that such information is designed to influence."  [ ] The accountant's knowledge is to be measured "at the moment the audit [report] is published, not by the foreseeable path of harm envisioned by [litigants] years following an unfortunate business decision." [ ] 5

The plaintiff argues that, by limiting § 552 to allow recovery only by those persons, or limited group of persons, that an accountant actually knows will receive and rely on an audit report, we will be rewarding an accountant's efforts to "remain blissfully unaware" of the report's proposed distribution and uses. We are unpersuaded by this argument. The axiom we have applied in other contexts applies to accountants as well: the Restatement standard will not excuse an accountant's "wilful ignorance" of information of which the accountant would have been aware had the accountant not consciously disregarded that information. [ ]


The judge correctly concluded under § 552, that the undisputed facts failed to show that the defendant knew (or intended) that the plaintiff, or any limited group of which the plaintiff was a member, would rely on the audit report in connection with an investment in Gulf. To the contrary, the record suggests that the defendant did not prepare the audit report for the plaintiff's benefit and that the plaintiff was not a member of any "limited group of persons" for whose benefit the report was prepared. At the time the audit was being prepared, the plaintiff was an unknown, unidentified potential future investor in Gulf. The defendant was not aware of the existence of the transaction between the plaintiff and Gulf until after the stock purchase agreement had been signed and only a few days before the sale was completed.


The summary judgment record further indicates that the defendant neither intended to influence the transaction entered into by the plaintiff and Gulf nor knew that Gulf intended to influence the transaction by use of the audit report. While the defendant was aware of the circumstances surrounding the Kennedy and Aviva transactions, which had occurred prior to the completion of the audit report, the plaintiff's purchase of Gulf stock did not resemble either of those transactions, and it occurred subsequent to the issuance of the defendant's report.   Furthermore, contrary to the plaintiff's contention, the Kennedy and Aviva transactions did not indicate to the defendant that Gulf's controlling shareholders intended to use the audit report to locate a purchaser for their stock. In fact, the record reveals that at the time the report was being prepared, Gulf's controlling shareholders were responding to expressions of interest in acquiring their stock by aggressively rejecting those advances and taking actions to defend against a hostile takeover.


Moreover, the record suggests that the defendant's audit report was prepared for inclusion in Gulf's annual report and not for the purpose of assisting Gulf's controlling shareholders in any particular transaction. The record does not exhibit that the defendant knew of any particular use that would be made of its audit report. Cf. Guenther v. Cooper Life Sciences, Inc., 759 F.Supp. 1437, 1443 (N.D.Cal.1990) (accountants knew that audit report would be placed in prospectus for public offering and had expressly consented to its inclusion). "Under the Restatement rule, an auditor retained to conduct an annual audit and to furnish an opinion for no particular purpose generally undertakes no duty to third parties." [Bily] 

6

The rule we adopt today will preclude accountants from having to ensure the commercial decisions of nonclients where, as here, the accountants did not know that their work product would be relied on by the plaintiff in making its investment decision.


Judgment affirmed.

Notes and Questions


1. As the court notes, Palsgraf, which is reprinted in the next chapter, involved personal injury. Why does the court here reject foreseeability as the standard in cases of pecuniary harm? In Ultramares, Judge Cardozo was concerned that “a thoughtless slip or blunder, the failure to detect a theft or forgery beneath the cover of deceptive entries, may expose accountants to a liability in an indeterminate amount for an indeterminate time to an indeterminate class." Are these indeterminacies of equal concern? Are they unique to this type of case?


2. What is gained by protecting professionals, such as accountants from liability to foreseeable users for their negligence?  How would the court analyze a case in which the client tells the accountant in advance that it plans to show the results to John Smith? How would that be analyzed in New York? 


3. As the court suggests in footnote 6, investors act for a variety of reasons, only one of which may be the actual financial statements prepared by the accountant. Is there a greater problem here showing reliance than in cases like Randi W., p. ___, supra?


4. Approaches to accountants' liability.  As noted, states have developed three basic approaches to the question of the duty owed by accountants to those not in privity with them. A very small group of states still requires actual privity. This area is surveyed in Pacini, Martin & Hamilton, At the Interface of Law and Accounting: An Examination of a Trend Toward a Reduction in the Scope of Auditor Liability to Third Parties, 37 Am.Bus.L.J. 171 (2000). 


a. The New York approach restricts liability by demanding a "linking" between the accountant and the relying party that requires more than notice from the relying party to the accountant.  How much more is the question.  In William Iselin & Co. v. Mann Judd Landau, 522 N.E.2d 21 (N.Y. 1988), the court denied recovery to plaintiff creditor who had been sent a copy of the financial statements by the defendant accountant at the client‑borrower's request.  That single act would not satisfy the requirement of showing that defendant knew that plaintiff would rely on the report.


In Security Pacific Business Credit, Inc. v. Peat Marwick Main & Co., 597 N.E.2d 1080 (N.Y. 1992), plaintiff lender claimed that it was owed a duty of due care by defendant auditor based essentially on a "single unsolicited phone call" that plaintiff's vice‑president made to defendant after the latter had completed the field audit of the client but before the final report had been prepared. The defendant responded to the call by saying at most that "nothing untoward had been uncovered in the course of the audit."  The court held that a lender could not meet the state’s requirements and impose "negligence liability of significant commercial dimension and consequences by merely interposing and announcing its reliance in this fashion."  If this single call could suffice,


“then every lender's due diligence list will in the future mandate such a telephone call.  For the small price of a phone call, [the lender] would in effect acquire additional loan protection by placing the auditor in the role of an insurer or guarantor of loans extended to its clients."  The facile acquisition of deep pocket surety coverage, with no opportunity for actuarial assessment and self‑protection, by the party sought to be charged, at the mere cost of a telephone call by the lender, is a bargain premium rate indeed.

What if the plaintiff had made the phone call after the client had requested the audit but before the defendant had agreed to do the work? Is there properly a concern about “blissful ignorance” in states that do not use foreseeability?


New York is again reviewing its stance. See Parrott v. Coopers & Lybrand, L.L.P., 702 N.Y.S.2d 40 (App.Div. 2000), leave to appeal granted March 21, 2000. 


b. Modified foreseeability.  A few states, exemplified by New Jersey, have adopted an approach close to general foreseeability thereby allowing more expansive liability. Would you expect accountants in New Jersey to exercise greater care in their work than those in New York?  If so, would the higher degree of care exercised be desirable?  In 1995, New Jersey adopted legislation that brought it closer to the New York position. N.J.S.A. 2A:53A-25, though a few states still follow this approach. 


c. The Restatement view.  Almost half the states follow the approach developed in section 552 and discussed in Nycal. Consider the following examples suggested by comments and illustrations to that section:



1. The client asks D to prepare an audit so that the client can show it "to Bank B" to get a loan of $50,000.  D prepares the requested statements.  Bank B fails and, without telling D, the client shows the statements to Bank A, which lends $50,000 in reliance and loses the money when the client goes bankrupt.  D owes no duty to Bank A. Why not? What result if the client had not told D the prospective use of the statements?



2. If the client had told D that it intended to seek a loan of $50,000 from an unidentified bank, D would owe a duty to any bank that lends the money--even if the client had Bank X in mind at the time but later goes to Bank Y.  Why?  What if the loan is for $250,000?



3. The client tells D that the documents are to help get a loan of $50,000 from B.  Instead, B decides to buy an interest in the client for $250,000.  The client soon collapses and B loses everything.  D does not owe a duty to B.


How would each of these examples be analyzed in New York? 


d. Federal securities law.  Some professional liability is controlled by federal securities law-the Securities Act of 1933 and the Securities Exchange Act of 1934.  This regulatory scheme is discussed in Bily and applied in O'Melveny & Myers v. Federal Deposit Ins.Corp., 512 U.S. 79 (1994).  This subject is pursued in upper class courses.


5. Bily, the California case, involved investors who claimed reliance on financial statements defendants prepared for Osborne Computer Corp. The court was skeptical about claims of reliance. It understood that the plaintiffs "perceived an opportunity to make a large sum of money in a very short time by investing in a company they believed would (literally within months) become the dominant force in the new personal computer market.  Although hindsight suggests they misjudged a number of major factors (including, at a minimum, the product, the market, the competition, and the company's manufacturing capacity), plaintiffs' litigation‑focused attention is now exclusively on the auditor and its report." In addition to the points made in the main case, Bily concluded that investors "should be encouraged to rely on their own prudence, diligence, and contracting power, as well as other informational tools.  This kind of self‑reliance promotes sound investment and credit practices and discourages the careless use of monetary resources."  The flip side was a concern that liability might lead accountants to "rationally respond to increased liability by simply reducing audit services in fledgling industries where the business failure rate is high, reasoning that they will inevitably be singled out and sued when their client goes into bankruptcy regardless of the care or detail of their audits."


6.  Attorneys. After accountants the second largest group involved in these cases is the legal profession. Before analyzing the due care obligations that an attorney may owe to third parties, we consider the duty of due care when an attorney gives incorrect advice to a client.

Meeting filing deadlines.  Questions of legal malpractice tend to arise in two contexts.  One involves cases in which attorneys fail to file complaints within the statute of limitations or in some other way clearly fail to perform a nonjudgmental task.  In such cases, the client may have a good legal claim for malpractice if it is possible to show that the action, if filed, had a good chance for success.


Making strategic choices.  The second type of claim arises from judgmental decisions that usually occur during litigation, after a strategic choice turns out badly. Here, the courts are not likely to second‑guess the attorney's decision unless it lacked any plausible justification.  As in the medical situation, attorneys are not expected to "be perfect or infallible," nor "must they always secure optimum outcomes for their clients."  In both situations, an expert is usually needed to show the jury the standard and the deviation.


The strategy question extends beyond how to conduct litigation--to whether and on what terms to settle pending litigation.  Advice to settle a claim for too little may lead to liability for malpractice.  See Grayson v. Wofsey, Rosen, Kweskin & Kuriansky, 646 A.2d 195 (Conn. 1994)(upholding an action where the attorney was alleged to have negligently valued the marital estate so as to induce his client to settle for too little).


Clients in criminal cases may face an extension of the requirement of a valid case. In Wiley v. County of San Diego, 966 P.2d 983 (Cal. 1998), the court held that a plaintiff who had been convicted of a crime could not sue his defense attorney for malpractice without proving that he was innocent of the underlying crime. “Regardless of the attorney’s negligence, a guilty defendant’s conviction and sentence are the direct consequence of his own perfidy.” Then, quoting another case:

Tort law provides damages only for harms to the plaintiff’s legally protected interests, [ ], and the liberty of a guilty criminal is not one of them. The guilty criminal may be able to obtain an acquittal if he is skillfully represented, but he has no right to that result (just as he has no right to have the jury nullify the law, though juries sometimes do that), and the law provides no relief if the “right” is denied him.

Wiley also offered pragmatic reasons for treating criminal and civil malpractice differently. All malpractice cases necessitate a “trial within a trial” to determine if the outcome would have been different if the attorney had behaved differently. But retrying a criminal case in a civil damage action presented especially complex problems. “[Plaintiff] must prove by a preponderance of the evidence that, but for the negligence of his attorney, the jury would not have found him guilty beyond a reasonable doubt. . . .  Moreover, while the plaintiff would be limited to evidence admissible in the criminal trial, the defendant attorney could introduce additional evidence, including ‘any and all confidential communications, as well as otherwise suppressible evidence of factual guilt.’”


Emotional distress.  In these cases it is unusual for the awards to include recovery for the client's emotional distress.  In Pleasant v. Celli, 22 Cal.Rptr.2d 663 (App. 1993), an attorney missed the statute of limitations on what the jury could find would have been a successful medical malpractice case.  The claim against the attorney properly included economic harm, but an award of $500,000 for emotional distress was reversed.  The plaintiff in such a case must show that she sustained "highly foreseeable shock stemming from an abnormal event."  Missing the statute of limitations did not suffice.


Other courts have suggested that when the attorney is retained for non‑economic purposes, such as criminal defense, adoption proceedings, or marital dissolution, damages for emotional distress may be foreseeable and may be recovered as one item of damages.  See, e.g., Kohn v. Schiappa, 656 A.2d 1322 (N.J.Law Div.1995)(lawyer representing clients seeking to adopt a child reveals their names to the natural mother); Wagenmann v. Adams, 829 F.2d 196 (1st Cir.1987) (malpractice led to client's involuntary0 incarceration in psychiatric hospital).  Is this consistent with the general treatment of negligent infliction of emotional distress that we considered earlier?


In a few cases distraught clients have committed suicide allegedly due to the attorneys' malpractice. In McPeake v. William T. Cannon, 553 A.2d 439 (Pa.Super 1989), a client found guilty of rape, among other charges, jumped through closed fifth floor courtroom window.  The court denied recovery, expressing concern that liability here would discourage attorneys "from representing what may be a sizeable number of depressed or unstable criminal defendants." 


In Holliday v. Jones, 264 Cal.Rptr. 448 (App.1989), a client's conviction for involuntary manslaughter had been reversed in an earlier appeal based on the incompetence of his privately retained counsel.  On retrial, with a different lawyer, the client was acquitted.  The client subsequently sued the attorney who had been found incompetent seeking, among other items, damages for emotional distress.  The court upheld a judgment for the client on the ground that he had a special relationship with the attorney.  Suits by the client's children for emotional distress were rejected on the ground that they had "no contractual or other relationship with" the attorney. 


In Camenisch v. Superior Court, 52 Cal.Rptr.2d 450 (App. 1996), defendant attorney negligently failed to put the client's tax-saving trusts and estate plans into effect. A claim for emotional distress was denied. That relief should be preserved for cases in which the negligence interferes with the client’s liberty interest (letting client get convicted when innocent) and not for property claims.  


7. Attorneys and Third Parties. In Biakanja v. Irving, 320 P.2d 16 (Cal. 1958), the defendant notary public drew up plaintiff's brother's will giving plaintiff the entire estate.  Because of the notary's negligent failure to have the will properly witnessed, the will failed and the brother's property passed by law to other relatives, so that plaintiff got only one‑eighth of the estate.  Her recovery against the notary for the difference was affirmed:



The determination whether in a specific case the defendant will be held liable to a third person not in privity is a matter of policy and involves the balancing of various factors, among which are the extent to which the transaction was intended to affect the plaintiff, the foreseeability of harm to him, the degree of certainty that the plaintiff suffered injury, the closeness of the connection between the defendant's conduct and the injury suffered, the moral blame attached to the defendant's conduct, and the policy of preventing future harm.  [_]  Here, the "end and aim" of the transaction was to provide for the passing of Maroevich's estate to plaintiff.  (See Glanzer v. Shepard [_].)  Defendant must have been aware from the terms of the will itself that, if faulty solemnization caused the will to be invalid, plaintiff would suffer the very loss which occurred.


In Lucas v. Hamm, 364 P.2d 685 (Cal. 1961), cert. denied 368 U.S. 987 (1962), a will was invalid because it violated the rule against perpetuities.  In a malpractice action, the court denied that liability "would impose an undue burden" on the legal profession because "although in some situations liability could be large and unpredictable in amount, this is also true of an attorney's liability to his client."  The Lucas court ultimately concluded, however, that the legal error did not demonstrate negligence because the rule was so difficult to understand and apply.


The Biakanja-Lucas line was continued in Heyer v. Flaig, 449 P.2d 161, (Cal. 1969), involving another will failure.  The court observed that in "some ways, the beneficiary's interests loom greater than those of the client.  After the latter's death, a failure in his testamentary scheme works no practical effect except to deprive his intended beneficiaries of the intended bequests."  Also, as Lucas recognized, "unless the beneficiary could recover against the attorney in such a case, no one could do so and the social policy of preventing future harm would be frustrated."


Courts appear willing to extend duties to non-clients when the client has asked the attorney to provide information to the other side or to prepare documents for a deal. In Petrillo v. Bachenberg, 655 A.2d 1354 (N.J. 1995), the court imposed a duty of due care on a seller's attorney in connection with an arguably misleading percolation‑test report given to the prospective buyer.  The court extended the opinion‑letter line to other kinds of information that the attorney knows or should know will influence a non‑client because the "objective purpose of documents such as opinion letters, title reports, or offering statements," is to induce others to rely on them. See also, Prudential Ins.Co. v. Dewey Ballentine, Bushby Palmer & Wood, 605 N.E.2d 318 (N.Y. 1992), involving a document prepared by defendant law firm at its client’s direction that the law firm forwarded to the relying party at the request of its client. 


A small but firm group of states requires privity in will cases. In Barcelo v. Elliott, 923 S.W.2d 575 (Tex. 1996), grandchildren who lost their inheritance because of an invalid will were denied recovery. Recognizing that the majority rule extended liability in this situation, the court, 5-3, preferred the minority view that an attorney owed a duty solely the client. The court feared cases in which the claim was not invalidity but that the will did not reflect the actual instructions of the testator or in which the testator never signed the will. Was that because of attorney malpractice or because of the testator’s change of mind?  Are these issues different from the invalid will? The court was “unable to craft a bright-line rule” that would exclude cases that raised doubt about the testator’s intentions. “We believe the greater good is served by preserving a bright-line privity rule which denies a cause of action to all beneficiaries whom the attorney did not represent. One dissent began: “With an obscure reference to ‘the greater good,’ [ ] the Court unjustifiably insulates an entire class of negligent lawyers from the consequences of their wrongdoing, and unjustly denies legal recourse to the grandchildren for whose benefit Ms.Barcelo hired a lawyer in the first place.” 


See also Noble v. Bruce, 709 A.2d 1264 (Md. 1998), unanimously rejecting a challenge based on the claim that negligent estate planning advice led to the drafting of a will that thwarted the testator’s desires. The court thought it possible that “a testator’s estate might stand in the shoes of the testator and meet the strict privity requirement.” The court agreed with the Texas court’s determination of “the greater good.” 


8.  Other professionals. Many of the issues that appear in the context of accountants and attorneys appear in the cases of other professionals as well. Recall the court’s discussion of Craig in which a surveyor knew that the general contractor would rely on its information. The court implied that a close relationship was needed. 


A very important case in this area involved a public weigher, the defendant, who was asked by the seller to weigh a load of beans and to certify the result to the plaintiff buyer. The weigher negligently certified a weight that was too high. This was discovered when the buyer sought to resell them. In the buyer’s successful suit against the weigher, Judge Cardozo noted that, even though the two were not in privity, the weigher knew that the “end and aim of the transaction” was to inform the buyer of the amount to be paid. Glanzer v. Shepard, 135 N.E. 275 (N.Y. 1922). Why was it not enough for plaintiff simply to show the negligence? Should it have mattered whether the error occurred in the weighing or in the certifying?


In Duncan v. Afton, Inc., 991 P.2d 739 (Wyo. 1999), the employer fired plaintiff after the testing company reported to the employer that plaintiff had tested positive for drugs. Since there was no privity, defendant argued that there could be no duty. The court, using an eight-factor-duty test, imposed a duty of due care since the company knew that its actions would affect group of workers being tested. The court discusses the split among the courts on this issue, which is beginning to arise frequently either because of careless testing or failure to inform employers or workers that eating poppy seeds can create false positives. In fact, the court noted, “two out of every five workers testing positive are truly drug free.” 


Even physicians may be sued for purely economic harm. In Aufrichtig v. Lowell, 650 N.E.2d 401 (N.Y. 1995), the court decided that a physician could be sued for understating the severity of plaintiff patient's medical condition in an affidavit.  This led the patient to settle her case against her insurer for less than its value.  There is a duty of due care to speak truthfully if one speaks at all in this relationship.  See also Greinke v. Keese, 371 N.Y.S.2d 58 (Sup.1975)(allowing claim where physician negligently told patient he had only 12-18 months to live, plaintiff relied and took early retirement from his job and sustained substantial financial loss). In Jacobs v. Horton Memorial Hospital, 515 N.Y.S.2d 281 (App.Div. 1987), plaintiff alleged that defendant had negligently diagnosed her husband as having pancreatic cancer with a prognosis of only six months to live. This diagnosis was conveyed to plaintiff who alleged that she suffered emotional distress. The court denied recovery on the ground that a duty was owed only to those “directly injured by the act of malpractice.” The case did not deal with the likely economic aspects of such a case, including early retirement and lost benefits.


In Arato v. Avedon, 858 P.2d 598 (Cal. 1993), the widow and children of a patient who died of pancreatic cancer sued treating physicians on the ground that they failed to disclose information regarding the poor life expectancy of patients with this type of cancer.  If they had done so, and the patient had realized the odds, he would have put his affairs in better order.  One claim was for the economic loss sustained by the survivors due to the condition in which the decedent left his affairs.  The court rejected the claim.  The main point was that the physicians had met their obligation of obtaining informed consent--and that this did not require the use of statistical life expectancy data.  Moreover, there was no duty to disclose information that might be material to the patient's nonmedical interests.  Why might this be so? Might these cases also involve recoverable emotional distress?


9. Professor Bishop argues that the nonliability of accountants and other providers of information can be justified on the ground that suppliers of information cannot capture the benefit of their "product" once it has entered the stream of commerce.  He concludes that liability "should be restricted when (a) the information is of a type that is valuable to many potential users, (b) the producer of the information cannot capture in his prices the benefits flowing to all users of the information, and (c) the imposition of liability to all persons harmed would raise potential costs significantly enough to discourage information production altogether.  When these three conditions are met the court should impose liability on the defendant in relation to a limited class only."  Bishop, Negligent Misrepresentation Through Economists' Eyes, 96 L.Q.Rev. 360 (1980).  Do you agree?  Judge Posner discusses Bishop's thesis in Greycas, Inc. v. Proud, 826 F.2d 1560 (7th Cir.1987), cert. denied 484 U.S. 1043 (1988).


10. As Nycal and the note cases indicate, the risk in virtually all these cases has been exclusively economic.  Should the analysis differ where the economic harm results from threatened or actual physical harm?  Keep this question in mind while reading the next case and the notes that follow it.

P. 300.  Replace pp. 300-22 with the following cases and notes.

ZUCHOWICZ v. UNITED STATES 

United States Court of Appeals, Second Circuit, 1998.

140 F.3d 381.

Before:  Newman, Altimari, and Calabresi, Circuit Judges,

Calabresi, Circuit Judge:


[This is an action under the Federal Tort Claims Act, based on Connecticut law. Defendant admitted that its agents had been negligent in prescribing a dosage of 1600 milligrams of Danocrine for Mrs. Zuchowicz--double the maximum authorized dosage. She took the excessive dose for one month, after which her dosage was reduced to the maximum amount for a little over two months. She was then told to discontinue Danocrine. About four months after stopping, she was diagnosed with primary pulmonary hypertension (PPH), “a rare and fatal disease in which increased pressure in an individual’s pulmonary artery causes severe strain on the right side of the heart.” Treatments include “calcium channel blockers and heart and lung transplants.” While Mrs. Zuchowicz was on the waiting list for a lung transplant she became pregnant, which made her ineligible for a transplant and also “exacerbates PPH.” One month after giving birth, Mrs. Zuchowicz died and her husband continued the pending case on behalf of her estate. After a bench trial, the court awarded damages. Further facts are stated in the opinion.]


 Did the action for which the defendant is responsible cause, in a legal sense, the harm which the plaintiff suffered?‑‑a question easily put and often very hard to answer. . . . 


Over the centuries the courts have struggled to give meaning to this requirement‑‑in the simplest of situations, who hit whom, and in the most complex ones, which polluter's emissions, if any, hurt which plaintiff. It is the question that we must seek to answer today in the context of modern medicine and a very rare disease.


[The court summarized the treatment sequence and then turned to the nature of PPH.]

 2. Primary Pulmonary Hypertension


Pulmonary hypertension is categorized as "primary" when it occurs in the absence of other heart or lung diseases.  "Secondary" pulmonary hypertension is diagnosed when the hypertension results from another heart or lung disease, such as emphysema or blood clots.   PPH is very rare.   A National Institute of Health registry recorded only 197 cases of PPH from the mid‑1980s until 1992. It occurs predominantly in young women.   Exogenous agents known to be capable of causing PPH include birth control pills, some appetite suppressants, chemotherapy drugs, rapeseed oil, and L‑Tryptophan.


According to the district court's findings of fact, the disease involves the interplay of the inner layers of the pulmonary blood vessels known as the endothelium and the vascular smooth muscle.   The endothelium releases substances called vasodilators and vasoconstrictors, which dilate and constrict the blood vessels.   These substances can also cause growth of the vascular smooth muscle.   Experts currently believe that an imbalance in vasodilators and vasoconstrictors plays a part in the development of pulmonary hypertension.   If too many vasoconstrictors are released, the blood vessels contract, the endothelial cells die, and the vascular smooth muscle cells proliferate.   These actions create increased pulmonary vascular resistance.


[The court noted that an expert had testified that “no formal studies of the effects of Danocrine at such high doses have been performed, and very, very few women have received doses this high in any setting.”]

B. The Expert Testimony


The rarity of PPH, combined with the fact that so few human beings have ever received such a high dose of Danocrine, obviously impacted on the manner in which the plaintiff could prove causation.   The number of persons who received this type of overdose was simply too small for the plaintiff to be able to provide epidemiological, or even anecdotal, evidence linking PPH to Danocrine overdoses.   [Plaintiff],  therefore, based his case primarily on the testimony of two expert witnesses, Dr. Richard Matthay, a physician and expert in pulmonary diseases, and Dr. Randall Tackett, a professor of pharmacology who has published widely in the field of the effects of drugs on vascular tissues.   In rendering a judgment for the plaintiff, the district court relied heavily on the evidence submitted by these two experts.   The defendant challenges both the admissibility and the sufficiency of their testimony.

1. Dr. Matthay


Dr. Richard Matthay is a full professor of medicine at Yale and Associate Director and Training Director of Yale's Pulmonary and Critical Care Section.   He is a nationally recognized expert in the field of pulmonary medicine, with extensive experience in the area of drug‑induced pulmonary diseases.   Dr. Matthay examined and treated Mrs. Zuchowicz.   His examination included taking a detailed history of the progression of her disease, her medical history, and the timing of her Danocrine overdose and the onset of her symptoms.


Dr. Matthay testified that he was confident to a reasonable medical certainty that the Danocrine caused Mrs. Zuchowicz's PPH. When pressed, he added that he believed the overdose of Danocrine to have been responsible for the disease. His conclusion was based on the temporal relationship between the overdose and the start of the disease and the differential etiology method of excluding other possible causes.   While Dr. Matthay did not rule out all other possible causes of pulmonary hypertension, he did exclude all the causes of secondary pulmonary hypertension.   On the basis of Mrs. Zuchowicz's history, he also ruled out all previously known drug‑related causes of primary pulmonary hypertension.


Dr. Matthay further testified that the progression and timing of Mrs. Zuchowicz's disease in relation to her overdose supported a finding of drug‑ induced PPH. Dr. Matthay emphasized that, prior to the overdose, Mrs. Zuchowicz was a healthy, active young woman with no history of cardiovascular problems, and that, shortly after the overdose, she began experiencing symptoms of PPH such as weight gain, swelling of hands and feet, fatigue, and shortness of breath.   He described the similarities between the course of Mrs. Zuchowicz's illness and that of accepted cases of drug‑induced PPH, and he went on to discuss cases involving classes of drugs that are known to cause other pulmonary diseases (mainly anti‑cancer drugs).   He noted that the onset of these diseases, which are recognized to be caused by the particular drugs, was very similar in timing and course to the development of Mrs. Zuchowicz's illness.

 2. Dr. Tackett

 Dr. Randall Tackett is a tenured, full professor of pharmacology and former department chair from the University of Georgia.   He has published widely in the field of the effects of drugs on vascular tissues.   Dr. Tackett testified that, to a reasonable degree of scientific certainty, he believed that the overdose of Danocrine, more likely than not, caused PPH in the plaintiff by producing:  1) a decrease in estrogen;  2) hyperinsulinemia, in which abnormally high levels of insulin circulate in the body;  and 3) increases in free testosterone and progesterone.   Dr. Tackett testified that these hormonal factors, taken together, likely caused a dysfunction of the endothelium leading to PPH. Dr. Tackett relied on a variety of published and unpublished studies that indicated that these hormones could cause endothelial dysfunction and an imbalance of vasoconstrictor effects.

 II. Discussion 
 A. Was the Admission of the Plaintiff's Experts' Testimony Manifestly Erroneous?


The defendant's first argument is that the district court erred in admitting the testimony of Dr. Tackett and Dr. Matthay.   We review the district court's decision to admit or exclude expert testimony under a highly deferential abuse of discretion standard.   See General Elec. Co. v. Joiner, [522 U.S. 136 (1997)]; McCullock v. H.B. Fuller Co., 61 F.3d 1038, 1042 (2d Cir.1995) ("The decision to admit expert testimony is left to the broad discretion of the trial judge and will be overturned only when manifestly erroneous.").


The Federal Rules of Evidence permit opinion testimony by experts when the witness is "qualified as an expert by knowledge, skill, experience, training, or education," and "[i]f scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue."  Fed.R.Evid. 702.   And though in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 588‑89 (1993), the Supreme Court altered the traditional test for the admissibility of expert testimony, it did not change the standard of appellate review of these decisions, see [Joiner].5 


Under Daubert, trial judges are charged with ensuring that expert testimony "both rests on a reliable foundation and is relevant to the task at hand." [ ]. Thus, while Daubert and the Federal Rules of Evidence " allow district courts to admit a somewhat broader range of scientific testimony than would have been admissible under Frye, they leave in place the 'gatekeeper' role of the trial judge in screening such evidence."  [Joiner].   Indeed Daubert strengthens this role, for it requires that judges make a "preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue." [ ].


The factors identified by the Supreme Court as relevant to this inquiry are:   (1) whether the theory can be (and has been) tested according to the scientific method;  (2) whether the theory or technique has been subjected to peer review and publication;  (3) in the case of a particular scientific technique, the known or potential rate of error;  and (4) whether the theory is generally accepted.  [ ]. The Court emphasized, however, that these factors were not an exclusive or dispositive list of what should be considered, and that the trial court's inquiry should be a "flexible one."  [ ].


The question in this case is whether, in light of these factors, the district court's decision to admit the testimony of Dr. Matthay and Dr. Tackett was an abuse of discretion.   We addressed a similar question in [McCullock, supra]. In McCullock, we upheld the district court's decision to admit the testimony of an engineer and a medical doctor in a case involving a worker's exposure to glue fumes and her subsequent development of throat polyps.   Applying the "manifestly erroneous" standard, we rejected the defendant's argument that the district court had not properly performed its gatekeeping function as required by Daubert. . . .



McCullock provides strong support for the instant plaintiff's position.   In the case before us, as in McCullock, the district court carefully undertook and fulfilled its role in making the evaluation required by Daubert‑‑a "preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue." . . . 



The district court rejected [attacks on the validity of the experts’ methods] stating that the plaintiff's experts "based their opinions on methods reasonably relied on by experts in their particular fields."   We do not believe that the district court's decision in this regard was erroneous, let alone manifestly so.

 B. Were the District Court's Factual Findings with Respect to Causation Clearly Erroneous?



We review the district court's factual findings for clear error. [ ]; see also Fed.R.Civ.P. 52(a).   The defendant argues that, even assuming that the testimony of the plaintiff's experts was admissible, the district court's finding that the Danocrine overdose more likely than not caused Mrs. Zuchowicz's illness was clearly erroneous.   The defendant contends that, since Danocrine has never been previously linked to PPH, the district court's conclusion that the drug caused Mrs. Zuchowicz's illness was impermissible. For the reasons stated below, we reject the defendant's arguments.

 

[The court accepted that Connecticut law applied. “In addition to proving fault, ‘the plaintiff must establish a causal relationship between the physician's negligent actions or failure to act and the resulting injury by showing that the action or omission constituted a substantial factor in producing the injury.’  [ ] This ‘substantial factor’ causation requirement is the crux of the case before us.”]

2. The Connecticut Law of Causation



To meet the requirement that defendant's behavior was a substantial factor in bringing about the plaintiff's injury, the plaintiff must generally show:  (a) that the defendant's negligent act or omission was a but for cause of the injury, (b) that the negligence was causally linked to the harm, and (c) that the defendant's negligent act or omission was proximate to the resulting injury. [We will consider proximate cause in the next section--eds.]


. . . 


[The case before us] turns only on the difficulty of showing a but for cause.   On whether, in other words, the plaintiff has sufficiently demonstrated:  (a) that defendant's act in giving Mrs. Zuchowicz Danocrine was the source of her illness and death, and (b) that it was not just the Danocrine, but its negligent overdose that led to Mrs. Zuchowicz's demise.


. . . 

4. Was Danocrine a But For Cause of Mrs. Zuchowicz's Illness and Death?


We hold that, on the basis of Dr. Matthay's testimony alone, the finder of fact could have concluded‑‑under Connecticut law‑‑that Mrs. Zuchowicz's PPH was, more likely than not, caused by Danocrine.   While it was not possible to eliminate all other possible causes of pulmonary hypertension, the evidence presented showed that the experts had not only excluded all causes of secondary pulmonary hypertension, but had also ruled out all the previously known drug‑related causes of PPH. In addition, Dr. Matthay testified, based on his expertise in pulmonary diseases, that the progression and timing of Mrs. Zuchowicz's illness in relationship to the timing of her overdose supported a finding of drug‑induced PPH to a reasonable medical certainty.   In this respect, we note that in the case before us, unlike many toxic torts situations, there was not a long latency period between the onset of symptoms and the patient's exposure to the drug that was alleged to have caused the illness.   Rather, as Dr. Matthay testified, the plaintiff began exhibiting symptoms typical of drug‑induced PPH shortly after she started taking the Danocrine.   Under the circumstances, we cannot say that the fact finder was clearly erroneous in determining that, more probably than not, the Danocrine caused Mrs. Zuchowicz's illness.

 5. Was the Overdose a But For Cause of Mrs. Zuchowicz's Illness and Death?


To say that Danocrine caused Mrs. Zuchowicz's injuries is only half the story, however.   In order for the causation requirement to be met, a trier of fact must be able to determine, by a preponderance of the evidence, that the defendant's negligence was responsible for the injury.   In this case, defendant's negligence consisted in prescribing an overdose of Danocrine to Mrs. Zuchowicz.   For liability to exist, therefore, it is necessary that the fact finder be able to conclude, more probably than not, that the overdose was the cause of Mrs. Zuchowicz's illness and ultimate death.   The mere fact that the exposure to Danocrine was likely responsible for the disease does not suffice.


The problem of linking defendant's negligence to the harm that occurred is one that many courts have addressed in the past.   A car is speeding and an accident occurs.   That the car was involved and was a cause of the crash is readily shown.   The accident, moreover, is of the sort that rules prohibiting speeding are designed to prevent.   But is this enough to support a finding of fact, in the individual case, that speeding was, in fact, more probably than not, the cause of the accident?  . . . 


At one time, courts were reluctant to say in such circumstances that the wrong could be deemed to be the cause.   They emphasized the logical fallacy of post hoc, ergo propter hoc, and demanded some direct evidence connecting the defendant's wrongdoing to the harm.   See, e.g., Wolf v. Kaufmann, 237 N.Y.S. 550, 551 (App.1929) (denying recovery for death of plaintiff's decedent, who was found unconscious at foot of stairway which, in violation of a statute, was unlighted, because the plaintiff had offered no proof of "any causal connection between the accident and the absence of light").


All that has changed, however.   And, as is so frequently the case in tort law, Chief Judge Cardozo in New York and Chief Justice Traynor in California led the way.   In various opinions, they stated that:  if (a) a negligent act was deemed wrongful because that act increased the chances that a particular type of accident would occur, and (b) a mishap of that very sort did happen, this was enough to support a finding by the trier of fact that the negligent behavior caused the harm.   Where such a strong causal link exists, it is up to the negligent party to bring in evidence denying but for cause and suggesting that in the actual case the wrongful conduct had not been a substantial factor.


Thus, in a case involving a nighttime collision between vehicles, one of which did not have the required lights, Judge Cardozo stated that lights were mandated precisely to reduce the risk of such accidents occurring and that this fact sufficed to show causation unless the negligent party demonstrated, for example, that in the particular instance the presence of very bright street lights or of a full moon rendered the lack of lights on the vehicle an unlikely cause.   See Martin v. Herzog, 126 N.E. 814, 816 (N.Y. 1920);  see also Clark v. Gibbons, 426 P.2d 525, 542 (Cal. 1967) (Traynor, C.J., concurring in part and dissenting in part on other grounds).



. . . 



The case before us is a good example of the above‑mentioned principles in their classic form.   The reason the FDA does not approve the prescription of new drugs at above the dosages as to which extensive tests have been performed is because all drugs involve risks of untoward side effects in those who take them.   Moreover, it is often true that the higher the dosage the greater is the likelihood of such negative effects.   At the approved dosages, the benefits of the particular drug have presumably been deemed worth the risks it entails.   At greater than approved dosages, not only do the risks of tragic side effects (known and unknown) increase, but there is no basis on the testing that has been performed for supposing that the drug's benefits outweigh these increased risks.   See generally 21 U.S.C. § 355(d) (indicating that the FDA should refuse to approve a new drug unless the clinical tests show that the drug is safe and effective for use under the conditions "prescribed, recommended, or suggested in the proposed labeling").   It follows that when a negative side effect is demonstrated to be the result of a drug, and the drug was wrongly prescribed in an unapproved and excessive dosage (i.e. a strong causal link has been shown), the plaintiff who is injured has generally shown enough to permit the finder of fact to conclude that the excessive dosage was a substantial factor in producing the harm.



In fact, plaintiff's showing in the case before us, while relying on the above stated principles, is stronger.   For plaintiff introduced some direct evidence of causation as well.   On the basis of his long experience with drug‑induced pulmonary diseases, one of plaintiff's experts, Dr. Matthay, testified that the timing of Mrs. Zuchowicz's illness led him to conclude that the overdose (and not merely Danocrine) was responsible for her catastrophic reaction.



Under the circumstances, we hold that defendant's attack on the district court's finding of causation is meritless.



[The court rejected challenges to the damage award and affirmed.]

Notes and Questions


1. Establishing causation through reliance on expert testimony:  The Daubert case.  In virtually every case involving a toxic exposure claim, plaintiffs rely on science experts to establish that the exposure was in fact the cause of the plaintiff's harm.  As toxic tort litigation has proliferated, there has been great controversy over threshold questions of standards of reliability and relevance that are to guide the trial court in determining expert qualifications.  For sharp criticism of the courts, see P. Huber, Galileo's Revenge: Junk Science in the Courtroom (1991). See also M. Angell, Science of Trial: The Clash of Medical Evidence and the Law in the Breast Implant Litigation (1996), discussed ?? cited p. ___, infra, in connection with toxic tort litigation more generally.  

Traditionally, the dominant approach to admissibility, as the court notes, had been the Frye test, discussed in the main case, requiring that scientific evidence be based on techniques generally regarded as reliable in the scientific community.  But in Daubert, one of the many cases in which Bendectin, a morning‑sickness drug, was alleged to cause subsequent limb reduction birth defects, the Court held that Federal Rule of Evidence 702 set a more easily‑satisfied standard of qualification.  The rule provides:


If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto. . . .


In the Court's view, Rule 702 entailed "a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue"--a judicial "gatekeeping role" that might take general scientific acceptability into account, but that dictated an inquiry beyond scientific orthodoxy in the search for relevance and reliability.


Note the four factor test for determining relevance and reliability of proposed expert witnesses that Daubert established. What are the underlying suppositions of the test about the kinds of evidence that experts will rely upon? In what sense did the testimony of Drs. Matthay and Tackett satisfy the Daubert criteria? 


In the cited General Electric Co. v. Joiner, the Supreme Court held that the standard for review of trial court decisions to admit or reject expert testimony under Daubert should be "abuse of discretion." 


Then, in Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999), the Court elaborated further on Daubert.  Here the trial judge had excluded an expert's testimony about why a tire blew out.  On appeal from a defense verdict and judgment, the court of appeals reversed.  In turn, the Supreme Court reversed.  For the majority, Justice Breyer situated the case as follows:



This case requires us to decide how Daubert applies to the testimony of engineers and other experts who are not scientists.  We conclude that Daubert's general holding‑‑setting forth the trial judge's general "gatekeeping" obligation‑‑applies not only to testimony based on "scientific" knowledge, but also to testimony based on "technical" and "other specialized" knowledge. [ ]  We also conclude that a trial court may consider one or more of the more specific factors that Daubert mentioned when doing so will help determine that testimony's reliability.  But, as the Court stated in Daubert, the test of reliability is "flexible," and Daubert's list of specific factors neither necessarily nor exclusively applies to all experts or in every case.  Rather, the law grants a district court the same broad latitude when it decides how to determine reliability as it enjoys in respect to its ultimate reliability determination.  See [Joiner] (courts of appeals are to apply "abuse of discretion" standard when reviewing district court's reliability determination).  Applying these standards, we determine that the District Court's decision in this case‑‑not to admit certain expert testimony‑‑was within its discretion and therefore lawful.

The expert sought to identify a set of factors that one must consider in deciding why a tire blew out. If a certain number of those factors are present, the expert would conclude causation.  In the actual case, this process led him to attribute the blowout to defective manufacturing even though the tire in question had been worn down to the point that it had no tread at all along parts of it and that at least two prior punctures had been inadequately repaired. Justice Breyer noted:



The particular issue in this case concerned the use of Carlson's two‑factor test and his related use of visual/tactile inspection to draw conclusions on the basis of what seemed small observational differences.  We have found no indication in the record that other experts in the industry use Carlson's two‑factor test or that tire experts such as Carlson normally make the very fine distinctions about, say, the symmetry of comparatively greater shoulder tread wear that were necessary, on Carlson's own theory, to support his conclusions.  Nor, despite the prevalence of tire testing, does anyone refer to any articles or papers that validate Carlson's approach. [ ]  Indeed, no one has argued that Carlson himself, were he still working for Michelin, would have concluded in a report to his employer that a similar tire was similarly defective on grounds identical to those upon which he rested his conclusion here.  Of course, Carlson himself claimed that his method was accurate, but, as we pointed out in Joiner "nothing in either Daubert or the Federal Rules of Evidence requires a district court to admit opinion evidence that is connected to existing data only by the ipse dixit of the expert." [ ]

Three justices concurred in a short opinion by Justice Scalia:



I join the opinion of the Court, which makes clear that the discretion it endorses‑‑trial‑court discretion in choosing the manner of testing expert reliability‑‑is not discretion to abandon the gatekeeping function.  I think it worth adding that it is not discretion to perform the function inadequately. Rather, it is discretion to choose among reasonable means of excluding expertise that is fausse and science that is junky.  Though, as the Court makes clear today, the Daubert factors are not holy writ, in a particular case the failure to apply one or another of them may be unreasonable, and hence an abuse of discretion.

Does the Daubert test, as articulated in these cases, appear to establish a more or less liberal standard than Frye for qualifying experts?

2. Since Daubert is interpreting a federal rule, state courts may adopt it or continue to adhere to Frye or to some other standard.  See, e.g., Logerquist v. McVey, 1 P.3d 113 (Ariz. 2000) (declining to adopt Daubert).

3. How did the plaintiff show that the overdose was a “but for” cause of the death? Why is it not enough to show that the administration of Danocrine was a “but for” cause of the death?

4. The court observes that plaintiff’s case is stronger than in some drug cases because here there was “some direct evidence of causation as well.” What does that add to the plaintiff’s case?
5. What is the court suggesting when it discusses “the logical fallacy of post hoc, ergo propter hoc”?  If a person falls down in a darkened hallway who should bear the burden of proving whether the plaintiff was blind?  In Hinman v. Sobocienski, 808 P.2d 820 (Alaska 1991), a tenant who was found injured at the foot of a flight of stairs proved only that the flight was "unreasonably dangerous and that she was found injured at its bottom.  She introduced no further evidence, however, tending to show that the condition of the stairway contributed to her injuries."  The trial court granted directed verdict for the defendant landlord because there was no showing that she had fallen due to the condition rather than that she was thrown down the stairs or had jumped--though nothing in the record suggested these possibilities.  The supreme court, 4-1, reversed:



Common experience . . . suggests that the presence in a bar/apartment building of a dangerous, dimly lighted staircase greatly increases the chances that a patron or resident will accidentally fall and suffer injury. When a resident is then found injured at the bottom of those stairs, a reasonable inference is that the dangerous condition more likely than not played a substantial part in the mishap. "The court can scarcely overlook the fact that the injury which has in fact occurred is precisely the sort of thing that proper care on the part of the defendant would be intended to prevent."  [ ]  The absence of evidence that the plaintiff fell--rather than jumped or was pushed--does not negate the reasonableness of the inference.

Assume a fall down a flight of negligently maintained unlighted stairs. In the absence of further evidence, is one of these analyses superior to the other: (a) although we know that individuals often fall down lighted stairways, falls occur more frequently on dark stairways so that plaintiff's proof is sufficient; or (b) since individuals often fall down lighted stairs we have no reason to assume that the darkness had anything to do with this fall in the absence of some showing to that effect by plaintiff?


6. In the cited Martin v. Herzog, reprinted in Chapter II’s discussion of the role of statutory violation on common law negligence claims, the court, as noted here, placed on the violator of the statute the burden of showing that the violation was not causally related to the harm. Judge Cardozo observed that a statutory violation also makes a "case, prima facie sufficient, of negligence contributing to the result.  There may indeed be times when the lights on a highway are so many and so bright that lights on a wagon are superfluous.  If that is so, it is for the offender to go forward with the evidence. . . ." Why should the burden be shifted? Why was it not shifted in the principal case? Should it matter whether the admitted negligence was based on a statutory violation? 

7. How is the example of the “speeding car” relevant to this case?

8. The court notes that this is not like a typical toxic torts case because of the short latency period here. We discuss the problems in toxic cases in the notes after the following case.

9. If the experts in Zuchowicz were unanimous that there was a 35% likelihood that the overdose caused the harm, should that suffice? That in the issue in the following case.

---

ALBERTS v. SCHULTZ

Supreme Court of New Mexico, 1999.

126 N.M. 807, 975 P.2d 1279.

FRANCHINI, Chief J.


[Dee and Mildred Alberts sued defendants Schultz and Reddy for medical malpractice that allegedly brought about the amputation of Mr. Albert’s right leg below the knee. The majority viewed the facts as showing that on July 14, 1992 Mr. Alberts went to Dr. Schultz with a condition known as “rest pain” in which his right leg hurt in the absence of any exercise or activity. This was “an acknowledged sign of impending gangrene that could lead to the amputation of the affected limb.” Dr. Schultz did not order an arteriogram and did not conduct other tests.  Mr. Alberts’ requested referral to Dr. Reddy did not occur until July 27th. Upon seeing the leg, Dr. Reddy immediately sent Mr. Alberts to the hospital and ordered an arteriogram, followed by several procedures that were performed unsuccessfully. On July 28th, bypass surgery was attempted but the leg showed no improvement and the amputation was performed on August 1st. Plaintiff presented expert testimony that is summarized in the opinion. The trial judge thought plaintiff had failed to show a causal connection between the alleged negligence and the amputation and granted partial summary judgment for defendants for failure to establish a causal connection between the alleged negligence and the amputation. The court of appeal certified the case to the supreme court. In the interim the court of appeals decided a similar case, Baer v. Regents of the University of California, 972 P.2d 9 (N.M.App. 1998), that is referred to below.]



. . . The trial court certified the following question for interlocutory appeal:  "Should New Mexico recognize a cause of action for the increased risk of harm to a patient as a result of a physician's negligence, and if so, should this doctrine apply to the facts of this case[?]" [ ]. We do not believe this theory of recovery‑‑to which we apply the terms "loss of chance" or "lost chance"‑‑should be deemed, as the trial court implies, a new "cause of action."  We conclude, however, that it is appropriate for New Mexico to recognize this claim.  Nevertheless, after applying the loss‑of‑chance theory to the facts of this case, we conclude that the Alberts failed to prove causation.



. . . 



The Alberts . . . claimed Dr. Schultz did not advise Dee of the true nature of his condition, neglected to perform the appropriate examinations on his leg, and failed to make a timely referral to a specialist. They further asserted that Dr. Reddy had not properly warned Dee about his condition and had failed to perform the appropriate diagnostic tests and treatments.  The Alberts argued that the thirteen‑day delay before Dr. Reddy's intervention decreased the probability that the leg could be saved.



The Alberts' case was supported by the testimony of Dr. Max Carlton Hutton, a vascular surgeon.  Dr. Hutton, through an affidavit and a deposition, testified that in his opinion Dr. Schultz should have performed motor and sensory exams and should have immediately ordered an arteriogram on Dee when he saw him on July 14, and should not have allowed nearly two weeks to pass before Dee could be seen by a vascular surgeon.  Dr. Reddy, according to Dr. Hutton, was negligent in not performing motor and sensory exams, and in not doing a bypass immediately on July 27.  Dr. Hutton noted that in cases such as Dee's, even the passage of six hours can make the difference between success and failure.



Dr. Hutton's testimony was based on the presumption Dee's leg could have been saved if specific arteries in his leg were suitable candidates for bypass surgery.  However, in his testimony, he could not establish this presumption with certainty because the medical records were incomplete regarding the specific arteries in question.  Dr. Hutton testified that "[t]he only thing we know is that at least by the point that Dr. Schultz saw the patient, we had crossed the line in non‑limb‑threatening ischemia to potentially limb‑threatening ischemia."  Ischemia is the lack of blood flow through vessels. However, Dr. Hutton could not pinpoint a time when the ischemia became irreversible, nor could he pinpoint a time when earlier intervention would have changed the outcome.  In Dr. Hutton's opinion "the probability that Mr. Alberts' leg could have been saved decreased significantly," because of the inaction of both physicians.  Nevertheless, Dr. Hutton testified that he could not state to a reasonable degree of medical probability that immediate use of the motor and sensory exams, the arteriogram, and the bypass would have increased the chances of saving Dee's leg.



. . .



Generally, the fact pattern in a lost‑chance claim begins when a patient comes to a health giver with a particular medical complaint.  We will refer to "[t]he illness, disorder, discomfort, pain, fear, etc. that is the main reason for the patient's seeking medical help" as the "presenting problem." [ ] The problem may be a sudden injury or illness, or it may be a malady that the patient has suffered over a long period of time. [ ] A claim for loss of chance is predicated upon the negligent denial by a healthcare provider of the most effective therapy for a patient's presenting medical problem.  The negligence may be found in such misconduct as an incorrect diagnosis, the application of inappropriate treatments, or the failure to timely provide the proper treatment. [ ]



The essence of the patient's claim is that, prior to the negligence, there was a chance that he or she would have been better off with adequate care. [ ]  Because of the negligence, this chance has been lost.  As emphasized by Baer, under the lost‑chance theory, the patient may seek recovery even if the chance of a favorable outcome prior to the negligence was very slim. [ ] Every patient has a certain probability that he or she will recover from the presenting medical problem.  The probability of recovery may be high‑‑more than fifty percent; or the prognosis may be more bleak‑‑less than fifty percent. Whether great or small, there is some chance that the person will recover. Under the loss‑of‑chance theory, the health provider's malpractice has obliterated or reduced those odds of recovery that existed before the act of malpractice.  The patient with a greater‑than‑fifty‑percent chance of recovery is deprived of a more promising outcome.  The patient with a slim chance is deprived of the opportunity to beat the odds.  Where there was once a chance of a better result, now there is a lesser or no chance.  See [ ] (citing Joseph H. King, Jr., Causation, Valuation, and Chance in Personal Injury Torts Involving Preexisting Conditions and Future Consequences, 90 Yale L.J. 1353, 1354 (1981));  [ ])



Ultimately, the patient may suffer the consequences of the presenting medical problem.  However, under the lost‑chance theory, the patient does not allege that the malpractice caused his or her entire injury.  Rather, the claim is that the health care provider's negligence reduced the chance of avoiding the injury actually sustained. [ ] Thus, it is that chance in and of itself‑‑the lost opportunity of avoiding the presenting problem and achieving a better result‑‑that becomes the item of value for which the patient seeks compensation. [ ]



Some of the resistance that this concept has received from other courts seems, in part, to be caused by the very terms by which it is named. The idea of a "lost chance" raises the concern that the claim is for something indeterminate, if not completely unreal.  Some courts seek to clarify the theory by use of the term "increased risk of harm."  See, e.g., Gardner v. Pawliw, 696 A.2d 599, 613 (N.J. 1997). . . . As used by this theory, the word "chance" connotes an opportunity for a better result that is measured by the same kinds of statistical probabilities that are familiar to both physicians and courts of law. [ ] Moreover, we believe that, when considering compensation for injuries under this theory, malpractice that reduces the probability that a patient will recover from the presenting problem is equivalent to malpractice that increases the probability that the patient will suffer the effects of that problem. [ ]



Many courts recognize, at least implicitly, loss‑of‑chance claims, though there are differing views as to their significance in a malpractice case. [ ] Some jurisdictions do not expressly recognize the claim but do permit juries to evaluate proof of a less‑than‑even chance of a cure. [ ] Other jurisdictions will instruct juries, in a concurrent‑causation analysis, to evaluate whether the lost chance was a "substantial factor" in the causing of the plaintiff's injuries.  See, e.g., [Gardner]. Still other courts consider loss of chance to be a separate and distinct injury established by the same basic elements as any other medical malpractice tort.  See, e.g., Perez v. Las Vegas Med. Ctr., 805 P.2d 589, 592 (Nev. 1991) (defining the injury as the loss of chance of survival). This appears to be the approach taken by Baer and it is the approach we adopt today. [ ](describing the "compensable injury" as "not the death as such, but the destruction of the chance of survival" (citing King, supra, at 1378)).



. . . Loss of chance is not a new cause of action so much as a logical extension of existing probable cause analysis.

 A. The Elements of Loss of Chance



The basic test for establishing loss of chance is no different from the elements required in other medical malpractice actions, or in negligence suits in general: duty, breach, loss or damage, and causation. [ ] Loss of chance differs from other medical malpractice actions only in the nature of the harm for which relief is sought.



The plaintiff bears the burden of proving each of these elements. [ ] Because the issues raised in lost‑chance actions are, in virtually every case, "beyond the province of lay persons," the plaintiff will almost always establish these elements through expert testimony. [ ]



. . .

  3. Loss or damage



As mentioned above, it is the injury alleged, that separates a lost‑chance claim from other medical malpractice actions.  The injury is the lost opportunity of a better result, not the harm caused by the presenting problem.  It is not the physical harm itself, but rather the lost chance of avoiding the physical harm. [ ] As we explain below, the causal connection between the negligence and the resultant injury must be medically probable.



The chance of a better result may be conceptualized as a window of time that existed before the malpractice took place;  in that window of time the healthcare provider had an opportunity to timely implement proper medical treatments that would avoid or minimize the occurrence of the injury. [ ] Through negligent misdiagnosis, inappropriate therapy, or unnecessary delay, the window of time was closed. The act of malpractice may have immediately shut the window of time, or it may have caused a delay during which the window of time expired.  The claim is not for the subsequent injury, but for the fact that it is now too late to do anything to avoid the injury.  Correcting the problem is no longer possible.



It must be emphasized that the injury‑‑the lost chance‑‑is not in any way speculative.  It is manifested by actual physical harm.  This claim must not be confused with cases in which, as a result of the tortious conduct of one party, another party suffers exposure to something harmful, which may, in the future, lead to an injury.  Loss of chance does not involve prognostication about future injury or harm.  See [Perez] ("Of course, the plaintiff or injured person cannot recover merely on the basis of a decreased chance of survival or of avoiding a debilitating illness or injury;  the plaintiff must in fact suffer death or debilitating injury before there can be an award of damages.").  Rather, the patient must present evidence that the harm for which he or she originally sought treatment‑‑the presenting medical problem‑‑was in fact made worse by the lost chance. [ ]



Thus, in lost‑chance cases, courts must be cognizant of two injuries: the underlying injury caused by the presenting problem and the exacerbation of the presenting problem which evinces the chance that has been lost. [ ] Because the defendant's negligence combined with the patient's presenting problem to produce the adverse medical outcome, the patient may have difficulty distinguishing between the underlying injury and the lost‑chance injury. [ ] The deterioration of the presenting problem is evidence that the chance of a better result has been diminished or lost.



We see no reason at this time to limit lost‑chance claims to those cases in which the chance of a better result has been utterly lost. Denying compensation for the diminution‑-as opposed to the loss-‑of a chance may lead to unreasonable hairsplitting.  "Evidence of the physical progression of the patient's disease during a negligent delay in diagnosis or treatment may be sufficient to establish that the plaintiff was 'injured' by the delay." [ ] It is possible that trial courts may conclude in some cases that the diminished chance of a better result is of negligible significance. [ ] (limiting loss‑of‑chance recovery "to those cases in which the chance of recovery lost was sizeable enough to be material, which must be so found by the jury").  The cost of litigating such actions will no doubt discourage claims that are insignificant. [ ]

  4. Cause



If the Alberts had brought a claim under an ordinary medical malpractice negligence theory, the injury alleged would be the loss of Dee's leg below the knee.  They cannot sustain such a claim, however, because his preexisting condition‑peripheral vascular disease‑precludes proof to a reasonable degree of medical probability that the doctors' negligence proximately caused the loss of the leg below the knee.  In contrast, Dee can submit evidence that he had a chance‑even if it was a small chance‑of being cured of the presenting problem of rest pain and possible impending gangrene. He can be compensated if he can demonstrate, to a reasonable degree of medical probability, a causal link between the doctor's negligence and the loss of that chance.



As Baer notes, "When the injury is defined not as the ultimate injury to the patient, but as the loss of a chance of survival, the standard for [proving cause] does not change." . . .  Even when a healthcare provider has negligently treated a presenting problem, the fact that there is no longer a definable chance of a better result does not necessarily establish liability.  There must be proof of a causal link between the negligence and the lost chance. [ ]



. . . 



. . . Baer appears to express approval for both the "reasonable degree of medical certainty" and the "reasonable degree of medical probability" standards of proof. [ ] In order to dispel the potential for any confusion, we emphasize that the standard in New Mexico is proof to a reasonable degree of medical probability. [ ] The principle behind this terminology, is that, in proving causation, the plaintiff must introduce evidence that the injury more likely than not was . . . caused by the act of negligence.



Both the "preponderance of evidence" and the "reasonable degree of medical probability" standards connote proof that a causal connection is more probable than not.  It is appropriate, in a lost‑chance case, that the plaintiff does not have to demonstrate absolute certainty of causation, because the physician's malpractice has made it impossible to know how the patient would have fared in the absence of any negligence.  "[T]he physician should not be able to avoid liability on the ground that it is uncertain what that outcome would have been." [ ]

 B. Calculation of Damages



There are many theories as to the calculation of pecuniary damages for loss of chance.  We conclude that damages should be awarded on a proportional basis as determined by the percentage value of the patient's chance for a better outcome prior to the negligent act.  This is the approach suggested by Baer. [ ] ("[T]he percentage value of the patient's chance of survival is relevant only to the valuation of the damages that should be awarded.").



In loss‑of‑chance cases, most courts apportion damages by valuing the chance of a better result as a percentage of the value of the entire life or limb. [ ] For example, the value of a patient's fifty‑percent chance of survival is fifty percent of the value of their total life.  If medical malpractice reduced that chance of survival from fifty to twenty percent, that patient's compensation would be equal to thirty percent of the value of their life. [ ]("percentage probability of loss" applicable whether chance of survival is greater than or less than fifty percent).  In another example, the value of a plaintiff's twenty‑percent chance of saving a limb is twenty percent of the value of the entire limb. If that plaintiff lost the entire twenty‑percent chance of saving the limb, their compensation would be twenty percent of the value of that limb.  Thus, the percentage of chance lost is multiplied by the total value of the person's life or limb. [ ]



The valuation of life, limb, and lost chances is necessarily imprecise.  Just as causation is proved by probabilities, the value of the loss must be established by fair approximations, based on the kinds of proof that courts commonly use when making such determinations. [ ]

III. LOSS OF CHANCE AS APPLIED TO THIS CASE



When loss of chance, as set forth in this opinion, is applied to the facts of this case, the Alberts' claim must fail.  The Alberts have not established the causation element in their negligence claim.  They have not demonstrated, to a reasonable degree of medical probability, that the alleged negligence of Dr. Schultz and Dr. Reddy proximately caused Dee to lose the chance of saving his leg.



As mentioned above, a lost‑chance claim may be conceived of as the loss of a window of time.  The loss of time is the essence of the Alberts' claim. They argue that there was a brief time, beginning on July 14, 1992, during which the proper medical intervention would have saved Dee's leg.  He was showing symptoms of imminent gangrene, a condition that can become deadly with the passage of very little time.  He was deprived of this window of time because, while his foot continued to deteriorate, he had to wait to see a specialist who would recognize the need for immediate treatment. Further, the Alberts claim Dee lost time because the proper tests were not performed and Dr. Schultz was thus not aware of the gravity of the situation. Additionally, they argue that the last available hours of the window were wasted by Dr. Reddy when he performed the wrong medical procedures.



Unfortunately, the Alberts cannot demonstrate that there was a window of time during which measures could have been taken to foreclose the need to amputate Dee's leg.  They cannot show, to a reasonable degree of medical probability, that timely and proper medical intervention would have saved Dee's leg.  Specifically, they cannot show that a bypass on July 14, 1992, would have precluded the amputation;  nor can they show that Dee was a suitable candidate for a bypass on that date;  nor can they show that Dee was a suitable candidate for a bypass on July 27, 1992, when Dr. Reddy finally saw him, but that he became unsuitable by the next day when the bypass was actually performed.



The evidence the Alberts presented to support their lost‑chance claim was based on incomplete medical records and unsupported assumptions.  Dr. Hutton, the Alberts' expert, based his opinion on inadequately verified and speculative assumptions concerning Dee's condition.  For example, he testified that bypass surgery would have had a strong chance of being successful if Dee's leg had exhibited "a good saphenous vein."  However, Dr. Hutton stated no authoritative conclusions about the integrity of Dee's saphenous vein.  In fact, he unequivocally stated that the medical records were incomplete, that certain information that would have credibly established Dee's suitability for surgery was not available.  Thus Dr. Hutton stated that, if he had available "better arteriograms," he "would find probably" a particular artery to be suitable for bypass surgery.  Without proof that Dee's leg possessed at least one vein or artery that was suitable for bypass surgery, the Alberts cannot validly contend that the failure to timely perform a bypass caused the leg to deteriorate. [ ] The Alberts, through their expert, were thus unable to prove to a reasonable medical probability that the physicians' alleged negligence proximately caused the lost chance to avoid the amputation of Dee's leg below the knee. [ ]



. . . The testimony by the Alberts' expert failed to establish whether, absent any negligence by the physicians, Dee would have had a chance to avoid further deterioration of his leg. . . .



In answer to the second part of the certified question, we conclude that, in terms of the lost‑chance theory, the Alberts have failed to demonstrate causation.

 
 . . . 

BACA and SERNA, JJ., concur.

MAES, J. (dissenting).



[The dissent argued that the expert presented enough to go to a jury on causation when he testified that there was a 90% chance of success for the bypass based on what the arteriograms showed, even if they did not show all possible artieries. The dissent accused the majority of improperly weighing the evidence.]

Notes and Questions  


1. What is the difference between asking whether the plaintiff (1) proved to a certainty that because of D’s negligence he had lost a 25% chance to save his leg (worth $300,000) and (2) proved to a 25% probability that he had lost the leg due to defendant’s negligence? 



2. The court states that “at this time” it saw no reason to limit lost-chance claims “to those cases in which the chance of a better result has been utterly lost.” What if the defendant’s negligence has reduced the plaintiff’s chance to save the leg from 30% to 10%, but after waiting six months it has now become clear that the leg has been saved and is as good as it would have been if the defendant had not been negligent? 



3.  If a court adopts the lost chance approach and awards proportional damages in less-than-even chance cases, should it also award proportional damages in a case in which the plaintiff can show a 75% probability that the defendant’s negligence caused the loss of the leg? 



4. When a patient seeks medical help where a “presenting problem” is already at work, should the defendant be able to treat the patient and then to defend against a malpractice claim by arguing that the chance for success was very low?


5. Might the court’s analysis extend to retaining a termite contractor to try to save a house from termite damage? See Hardy v. Southwestern Bell Tel.Co., 910 P.2d 1024 (Okla. 1996) (refusing to extend lost chance beyond medical situations to case against telephone company alleging that failure of 911 emergency system led to death of heart-attack victim).


Should the approach have been available in Siegrist in Farwell, p. ___, supra, if there had been expert testimony that if brought to a hospital immediately the decedent would have had a 35% chance to survive?  A 75% chance? 


If the jury in a case involving solely a credibility dispute concludes that it is 80% likely that the plaintiff is the one telling the truth, should it be told to award the plaintiff 80% of the agreed‑upon damages?  See generally, Levmore, Probabilistic Recoveries, Restitution, and Recurring Wrongs, 19 J.Legal Stud. 691 (1990).

6. Some courts have sought to limit this type of claim to death cases. Can that be justified? 


7. Several courts have rejected the lost chance claim. A number of arguments are offered in Fennell v. Southern Maryland Hospital Center, Inc., 320 Md. 776, 580 A.2d 206 (1990), in which the court denied all recovery to a plaintiff who had shown that the hospital's negligence deprived the decedent of a 40% chance of survival.  First, the court thought that the logic of the loss‑of‑a‑chance theory dictated some recovery if a defendant's negligence reduced a plaintiff's chance of survival from 40% to 10%--even if the plaintiff later survived.  Is this correct?  What if the victim has to wait six months before learning that she will survive?  What if the negligent reduction in the chance of survival occurs in a situation in which the physician and patient will know within a minute whether the patient will survive?  Second, the court was concerned about the conduct of trials:


The use of statistics in trials is subject to criticism as being unreliable, misleading, easily manipulated, and confusing to a jury.  When large damage awards will be based on the statistical chance of survival before the negligent treatment, minus the statistical chance of survival after the negligent treatment, times the value of the lost life, we can imagine the bewildering sets of numbers with which the jury will be confronted, as well as the difficulties juries will have in assessing the comparative reliability of the divergent statistical evidence offered by each side.


Third, the court identified a fairness concern:  "If a plaintiff whose decedent had a 49% chance of survival, which was lost through negligent treatment, is permitted to recover 49% of the value of the decedent's life, then a plaintiff whose decedent had a 51% chance of survival which was lost through negligent treatment, perhaps ought to have recovery limited to 51% of the value of the life lost."  Is that correct? Finally, the court stressed the impact of a change in the law on the costs of the delivery of medical services.


Which, if any, of these arguments are persuasive?


See also Kramer v. Lewisville Memorial Hospital, 858 S.W.2d 397 (Tex.1993).  Among other concerns, the court, 6-3, feared extension to lawyers whose negligence reduced a 40% chance of recovery to 15%.  The court disavowed an earlier decision in which the plaintiff had won an award when the defendant railroad delayed a hog's arrival at a contest so that the hog lost weight and plaintiff failed to win the first prize. Does the Alberts result necessarily mean that loss-of-chance malpractice against attorneys will follow? See Daugert v. Pappas, 704 P.2d 600 (Wash. 1985) in which the court refused to use the lost chance approach in a case in which plaintiff’s attorney filed an appeal too late to get it heard. Plaintiff argued that he need only have shown a chance to prevail on the appeal. The court required plaintiff to prove that the court would have exercised its discretion to hear the appeal and would have decided it for him. The jury could have found only a 20% chance of that sequence.

8. In Hicks v. United States, 368 F.2d 626 (4th Cir. 1966), the court said that “when a defendant's negligent action or inaction has effectively terminated a person's chance of survival, it does not lie in the defendant's mouth to raise conjectures as to the measure of the chances that he has put beyond the possibility of realization.  If there was any substantial possibility of survival and the defendant has destroyed it, he is answerable.” Is the court’s explanation based on probability or fairness?  On the other hand, if fairness or proof questions are at the heart of the problem, why does the court insist that the lost opportunity have been a "substantial possibility"?  Might such a court award full damages? A few courts have awarded full damages for loss of life in a case in which the plaintiff showed at most the loss of a 40 percent chance of survival.  E.g., Kallenberg v. Beth Israel Hosp., 357 N.Y.S.2d 508 (App.Div. 1974), aff'd  337 N.E.2d 128 (N.Y. 1975).  Can this course be justified?


9. Probabilistic recovery for harm in the future.  Note that the Alberts court distinguished loss of a chance from claims for probabilistic recovery for future harm. This latter group arises when the defendant’s negligence has created the risk that the plaintiff will suffer either more serious harm or another type of harm as a result of the first harm. This has been a common aspect of asbestos litigation where the first evidence of harm may be relatively minor but the future dangers are great. Recall Metro-North, p. ___, supra, seeking recovery for emotional distress over the prospects of future harm..  


The most common response has been to tell the plaintiff to sue for the second disease when it strikes. Several reasons argue against giving someone with a 75% chance of future harm 100% recovery now. One is the possibility that P will not get the second disease and will receive money for nonexistent damages. Apart from the unfairness of such an award, it may also deplete the defendant’s coffers in a mass tort context so that there will be no money left for those who ultimately do get the disease. At the same time, there is concern about giving a large sum to someone who does not yet need it—and who may spend it now and not have it when the disease does strike. To allow for future recovery when the disease does in fact strike, the rules on statutes of limitation and on splitting causes of action are altered to target “discovery” rather than (or in addition to) “exposure.” In such a system, if the latency period is 30 years might the plaintiff choose to sue in the tenth year?


Several arguments cut in favor of permitting those who can show a better- than-even chance of future disease to sue now. These include the difficulty of proof if one must wait 20 or more years to sue. This goes to any fault requirement and also to causation since many more events have intervened. Also, the deterrent aspect of tort law is being delayed and potentially disregarded.  On the other hand, if a disease may not develop for 20 years, how can a plaintiff prove a great likelihood of getting it—and what the likely severity will be? 


If arguments for current suit are sound, do they also extend to those who can prove a less-than-even chance of getting the future disease? Various positions are discussed in Mauro v. Raymark Industries, Inc., 561 A.2d 257 (N.J. 1989), in which the majority allowed those with better-than-even claims to sue for full future damages, and the dissenter wanted to permit those with less-than-even chances to recover a percentage of their damages. 


In Petriello v. Kalman, 576 A.2d 474 (Conn.1990), defendant obstetrician negligently performed a procedure on plaintiff, as the result of which plaintiff suffered some immediate injury and also an 8-16% chance of specific future injury.  The court upheld a jury instruction that permitted an award for the increased risk. Does the logic of this view require proportionate--rather than full--recovery in cases in which the plaintiff establishes a greater than 51 percent likelihood of future harm? Should the court be concerned lest the plaintiff spend the money before the future condition strikes? 


A contrary position is taken in Simmons v. Pacor, Inc., 674 A.2d 232 (Pa. 1996), adopting a two-disease rule, whereby the plaintiff with, for example, asbestosis recovers (if at all) only for that present disease, and recovers for consequent lung cancer or mesothelioma, only when the more serious disease occurs. The court also held that plaintiff could only obtain a recovery for emotional distress related to the prospect of developing the more serous condition at the time of the suit for the second disease. 


Our major concern here is the actual enhanced risk of physical harm. Although the enhanced risk also raises questions of emotional distress, as in Simmons,  based on the fear of contracting the disease, we addressed that issue in depth at p ____, supra. Nor do we deal here with claims for current recovery for medical monitoring of the future danger. That issue is discussed at p. ____, infra.   
P. 341.  Replace pp. 341-45 with the following.

4. The Special Case of Toxic Harms


The causal relation issue has been central to a wide variety of extensively publicized recent concerns about toxics in the environment:  among others, claims based on asbestos, Agent Orange, hazardous wastes, and atomic test fallout.  These environmental harm controversies, along with related drug cases such as DES and Bendectin, have posed a number of distinctive issues for the tort system, which are discussed in the following excerpt.


ENVIRONMENTAL LIABILITY AND THE TORT SYSTEM

Robert L. Rabin.


24 Houston Law Review 27, 27-32 (1987).


. . .


. . .  Essentially, environmental liability stands out in bold relief from the generality of everyday risks embraced by tort law because of three critical characteristics that are found, singly or in combination, in every case of harm from toxics or other pollutants.  I will refer to these characteristics of environmental liability as problems of identification, boundaries and source.

(1) Problems of Identification.  Through the centuries of common law development, the identification of a tortious injury has hardly ever been a problem.  At earliest common law, it was the unwanted intrusion on the land of another or the physical violation of a right to bodily integrity.  Well into the twentieth century, one finds remarkably little change on this score.  Auto accidents and overcharged coke bottles are the modern‑day counterpart of trespassers and runaway buggies from the pre‑industrial era.  The focus is consistently on an accidental injury, the relatively sudden event in which the victim's bodily security or property is violated.  If problems of causation exist, they are ordinarily of the "whodunit" variety, rather than issues of whether the victim actually suffered identifiable harm that can be isolated from the everyday risks of living.


But it is precisely this latter inquiry which characterizes the case of environmental harm.  Toxics of all sorts--impure water, hazardous chemicals, defective synthetics--often breed disease rather than cause immediate injury.  As a consequence, the tort system is severely tested.  Since diseases do not occur instantaneously, there are serious time‑lag issues.  And because diseases are frequently a product of the background risks of living (or at least intertwined with those risks), technical information is essential to establish attribution.  Thus, identification, ordinarily a routine issue of cause in fact at common law, is a costly enterprise that relies on types of evidence and probability judgments which can be regarded as ill‑suited to traditional resolution through the adversary process.


(2) Problems of Boundaries.  Let us assume that through epidemiological studies, laboratory tests or rough mortality data it can be established that a particular widespread incidence of disease was "caused" by the release of an identifiable toxic substance.  At first blush, environmental liability may then appear to be similar to a classical mass tort episode--akin to a commercial airline disaster or the collapse of a hotel balcony.  But appearances are deceiving;  once again, the case of environmental harm frequently creates problems that place special stress on the tort system.


The crux of the matter, again, is the accident/disease distinction.  The harm suffered in an airplane crash is extensive but it is also bounded.  Most of the victims die, and, apart from derivative loss, there are virtually no post‑generational consequences.  Contrast the toxic tort scenario.  In cases like Agent Orange and hazardous waste dump exposure, the claims are potentially unbounded.  Victims of exposure not yet ill fear that it is only a matter of time before they show signs of pathology, in utero exposure is an overriding concern, and generations not yet conceived may suffer genetic damage.


Moreover, these are only the most peripheral claims.  Even with respect to first‑generation, identifiable victims, the ex ante assessment of limits on liability is often highly open‑ended.  Unlike an airplane or public facilities disaster, the aggregate exposure can be hard to define in advance.  In addition, the extent of harm may be unpredictable because the need for post‑exposure treatment is extensive (degeneration rather than instant death is, by and large, far more common in toxic tort episodes than mass accident cases) and the array of disorders is far more wide‑ranging.


By boundaries, then, I have in mind an ex ante assessment of the magnitude of harm.  Mass accident torts are rare at common law, and in fact, put the flexibility of the tort system to the test when they occur.  But they pose nothing like the challenge of unconfined liability intrinsic to many environmental harms.  In common law terms, valuation of damages is the crux of the matter.  Asbestos and the emerging toxic tort cases claim victims in the thousands, not the low hundreds.  And, the intrinsic vagaries of chemically‑induced diseases introduce bizarre pathologies that are costly to treat and raise intergenerational concerns which vex a torts process designed for more modest purposes.  In sum, it is both the two‑party structure of traditional tort litigation and the underlying premise of sudden accidental injury that are confounded by environmental harm.


(3) Problems of Source.  A generation ago, tort lawyers viewed the frontiers of causal responsibility as defined by cases like Summers v. Tice, the classic accident situation in which the victim could not identify which of his two careless hunting companions fired the shotgun pellet which entered his eye.  Summers seems almost an ancient artifact bearing witness to the practices of an earlier epoch when compared with the source‑related issues presented by toxic tort and pollution cases.  To venture for a moment into the world of conjecture (or, perhaps, nightmare), suppose at some future date uncertainty over the harmful effects of chlorofluorocarbon emissions is resolved through an extraordinarily sharp rise in the incidence of skin cancer.  To continue in a speculative vein, assume that the multitude of victims can properly pursue a class action.  Would the action be appropriately brought against the thousands of emitters of chlorofluorocarbons including the producers of aerosols, foams, solvents, freezers and insulation materials?  Should the multinational chemical companies producing the constituent products be joined?  What about the host governments that approve (or, at least, allow) the processes to be undertaken?  The prospects stagger the imagination.


But one need not create a parade of future horribles to illustrate the problem.  The vast array of asbestos producers and insurers, or the typical participants in the hazardous waste chain of distribution--generators, transporters and operators of sites--are present‑day examples of the singular difficulties in dealing with problems of source in environmental liability cases.


Here, too, the long‑standing premises of tort law are challenged by the rise of toxic and pollutant harms.  Because tort law has traditionally been concerned with accidents, the search for a responsible source has never raised overwhelming difficulties.  At most, the classic single‑party focus of responsibility is extended slightly along a horizontal axis in cases like Summers v. Tice or a multi‑car collision.  Under other circumstances, the single‑party focus may be extended slightly along a vertical (production/distribution) axis in cases where a defective product may be the responsibility of an assembler and manufacturers of component parts.  But these modest variations on the two‑party tort configuration in which someone is responsible for the harm clearly are of small consequence to the system.


By contrast, environmental torts evoke an entirely different perspective on liability, one which is virtually unknown at common law.  Frequently, environmental harm is a consequence of the aggregate risk created by a considerable number of independently acting enterprises.  It may be that the risk generated by any single source is, in fact, inconsequential.  Or, it may be that the risk inherent in the product is substantial, but it soon merges into a common pool.  Whatever the case, environmental harm is very often collective harm.


Acid rain, chlorofluorocarbons, Agent Orange, and asbestos fibers confound the private law perspective in a dual sense.  Not only are they potentially the source of widespread harm, but they are frequently produced by a vast number of discrete enterprises, each making independent decisions about the extent to which they will degrade or endanger the commons.  Traditional tests of causal responsibility--the but‑for principle, substantial factor causation, pro rata joint‑and‑several liability--are operating in foreign territory when they are employed in such cases.  They are premised on a wrongful act that in itself triggers accidental harm, an act that can be isolated and pinned down as consequential.


In view of these distinctive characteristics, it is small wonder that environmental liability has achieved special recognition in discourse about standards of liability and the efficacy of the torts process.  Automobiles and power lawnmowers may wreak havoc, but their dangers are readily cognizable.  We understand how they work and why they go awry.  Toxic substances evoke the special apprehensions of unseen risks.  They emanate from sources that are hard to identify.  They attack us unawares, planting the seeds of future debilitating disease.  They run a course that we cannot discern.  Translated into legal terms, they pose unique challenges to a tort system premised on adversary treatment of easily identifiable two‑party accidents.

Notes and Questions


1. In a following section, the article points out that not all cases of environmental harm exhibit the same distinctive characteristics.  The article discusses three scenarios:  (1) individualized harm such as Ferebee v. Chevron Chemical Co., 736 F.2d 1529 (D.C.Cir.1984), in which an agricultural worker claimed toxic poisoning from exposure to a herbicide;  (2) multiple party harm in which injuries occurred to residents of a discrete and limited geographical area;  and (3) mass tort claims such as the thousands of cases arising from asbestos exposure.


2. Mass tort claims: aggregation issues. The latter category, in particular, places singular strains on the tort system--partly because of causation‑related issues, but also due to the procedural difficulties created by the enormous volume of cases.  For illustration of the complexities in aggregating mass tort claims, see In the Matter of Rhone-Poulenc Rorer, Inc., 51 F.3d 1293 (7th Cir.), cert. denied ___ U.S. ___  ?? (1995) (HIV infected hemophiliacs' class action against blood solids suppliers); Coffee, Class Wars: The Dilemma of the Mass Tort Class Action, 95 Colum.L.Rev. 1343 (1995).


In Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996), the court overturned the certification of a nationwide class of nicotine-dependent tobacco plaintiffs. Relying heavily on Judge Posner's approach in Rhone-Poulenc Rorer, the court pointed out that variations in applicable state law, as well as serious doubts that the Rule 23(b)(3) class action requirements of superiority over individual treatment and predominance of common issues were satisfied, led to the conclusion that the tobacco litigation was not presently suited for aggregate treatment.

After the de-certification of a nationwide class action in Castano, plaintiffs’ attorneys filed a large number of statewide class actions against the tobacco industry with almost no greater success.  See Kearns, Decertification of Statewide Tobacco Class Actions, 74 N.Y.U. L.Rev. 1336 (1999).  In a notable exception, however, a Florida appellate court upheld certification of a statewide class in R.J. Reynolds Tobacco Co. v. Engle, 672 So.2d 39 (Fla.App.), review denied, 682 So.2d 1100 (Fla.1996). A jury awarded three class representative plaintiffs a total of  $12.7 million in compensatory damages. In the punitive phase of the case, the jury on July 14, 2000, awarded $144.8 billion. The case is currently on appeal; the next phase would involve mini-trials on compensatory damages for the 300,000–700,000 class members.


In Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997), the U.S. Supreme Court affirmed (6-2) the Third Circuit Court of Appeals, which had thrown out a major class action settlement of asbestos-related claims--again involving interpretation of the requirements of Rule 23(b)(3).  The plaintiff class included both presently injured and "exposure-only" victims; claimants presented a wide array of diseases.  The majority quoted approvingly from the Third Circuit opinion:


Class members were exposed to different asbestos-containing products, for different amounts of time, in different ways, and over different periods.  Some class members suffer no physical injury or have only asymptomatic pleural changes, while others suffer from lung cancer, disabling asbestosis, or from mesothelioma. . . .  Each has a different history of cigarette smoking, a factor that complicates the causation inquiry.



The [exposure-only] plaintiffs especially share little in common, either with each other or with the presently injured class members.  It is unclear whether they will contract asbestos-related disease and, if so, what disease each will suffer.  They will also incur different medical expenses because their monitoring and treatment will depend on singular circumstances and individual medical histories.  


Although the benefits of settlement were not to be ignored, the majority went on to point out that differences in applicable state law and doubts about adequate representativeness of the named parties compounded its concerns about the settlement--which it proceeded to vacate.


In Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), the Court rejected the lower courts' approval of a proposed global settlement of a class action. The majority held that the record before the trial judge did not justify certifying the class because it failed to "support the essential premises of mandatory limited fund actions." The record relied on below "failed to demonstrate that the fund was limited except by the agreement of the parties, and it showed exclusions from the class and allocations of assets at odds with the concept of limited fund treatment and the structural protections of Rule 23(a) explained in Amchem."   

3. Future Claimants.  For an especially useful survey of the entire range of issues raised by mass torts episodes, see Report of the Advisory Committee on Civil Rules and the Working Group on Mass Torts, Civil Rules Advisory Committee (1999).  With regard to future claimants, the Report comments:

Particularly troublesome problems arise from injuries that may not become manifest until many years after exposure to the causal event.  Injuries from exposure to asbestos, for example, may not occur until decades have passed.  The resulting substantive law issues include whether remedies should be awarded to “exposure only” victims for medical monitoring, fear of future injury, and risk of future injury.  A related problem is that statutes of limitations may force plaintiffs to file claims before the fact or extent of injury can be known, substantially expanding the number of claims filed.  These accelerated filings lead to the problem of finding methods to defer consideration of plaintiffs with no present needs in favor of those who have serious present injuries.  

The mirror image of these questions arises from the desire of defendants to achieve closure-- to buy “global peace”-- by resolving all present and future claims at once.  Any procedure that would purport to bind future claimants would have to provide them with adequate representation and at least some form of notice.  Representation problems arise partly from the difficulty of finding lawyers who are experienced, capable of vigorously litigating the claims, and free from disabling conflicts between present and future claimants.  It also is difficult, if not impossible, to provide meaningful notice to people who may not be aware of their past exposure.  It has been suggested that one means of addressing this problem might be to follow the approach of Rule 23(b)(3) class actions by providing future claimants an opportunity to opt out of a settlement or even a litigated judgment after they become aware of actual injury.    But such opt-out provisions raise questions of their own, and could discourage settlement by making global peace difficult, if not impossible, for defendants to obtain.  

Another concern arises when there is a perceptible risk that a defendant lacks sufficient assets to compensate fully all present and future claimants.  Inclusion of future claimants becomes a question not merely of achieving peace for the defendant but also of ensuring that future claimants have an opportunity for compensation reasonably equal to that of present claimants.

4. Medical Monitoring.  In Bower v. Westinghouse Electric Corp., 522 S.E.2d 424 (W.Va. 1999), the court addressed the question whether “a plaintiff who does not allege a present physical injury can assert a claim for the recovery of future medical monitoring costs where such damages are the proximate result of defendant’s tortious conduct.”  Plaintiffs, who had no then-existing symptoms, alleged that defendant manufacturer of light bulbs had exposed them to a contaminated source containing 30 potentially deleterious substances.

Citing a number of jurisdictions that have recognized such an action, the court first pointed out that claims for future damage are routinely recognized when coupled with present physical harm.  The court then refused to treat physical harm as a necessary condition to allowing medical monitoring costs, quoting with approval the policy considerations detailed in Potter v. Firestone Tire and Rubber Co., 863 P.2d 795 (Cal. 1993):  

First, there is an important public health interest in fostering access to medical testing for individuals whose exposure to toxic chemicals creates an enhanced risk of disease, particularly in light of the value of early diagnosis and treatment for many cancer patients. [ ] Second, there is a deterrence value in recognizing medical surveillance claims‑‑ "[a]llowing plaintiffs to recover the cost of this care deters irresponsible discharge of toxic chemicals by defendants...." [ ] Third, "[t]he availability of a substantial remedy before the consequences of the plaintiffs' exposure are manifest may also have the beneficial effect of preventing or mitigating serious future illnesses and thus reduce the overall costs to the responsible parties." [ ] In this regard, the early detection of cancer may improve the prospects for cure, treatment, prolongation of life and minimization of pain and disability. Finally, societal notions of fairness and elemental justice are better served by allowing recovery of medical monitoring costs. That is, it would be inequitable for an individual wrongfully exposed to dangerous toxins, but unable to prove that cancer or disease is likely, to have to pay the expense of medical monitoring when such intervention is clearly reasonable and necessary. [ ]

The court next set out its criteria for recognizing such claims:

…in order to sustain a claim for medical monitoring expenses under West Virginia law, the plaintiff must prove that (1) he or she has, relative to the general population, been significantly exposed;  (2) to a proven hazardous substance;  (3) through the tortious conduct of the defendant;  (4) as a proximate result of the exposure, plaintiff has suffered an increased risk of contracting a serious latent disease;  (5) the increased risk of disease makes it reasonably necessary for the plaintiff to undergo periodic diagnostic medical examinations different from what would be prescribed in the absence of the exposure;  and (6) monitoring procedures exist that make the early detection of a disease possible.

Assume that the normal risk in a community of 100,000 is that some disease will strike two person in their lifetimes. After an escape of gas from defendant’s plant, the risk is shown to have risen to five in 100,000. Does this mean that everyone in the community will be entitled to medical surveillance costs for the rest of their lives? In the hypothetical, note that the defendant has more than doubled the exposure risk of the entire community. Suppose proper surveillance in such cases involves expensive scanning and laboratory tests? How might the majority in Bower analyze this case?

Should it matter if the disease is invariably fatal?  The Bower court thought not, adopting the position of a concurring judge in Borgeois v. A.P.Green Indus., Inc., 716 So.2d 355 (La. 1998):

One thing that ... a plaintiff might gain [even in the absence of available treatment] is certainty as to his fate, whatever it might be. If a plaintiff has been placed at an increased risk for a latent disease through exposure to a hazardous substance, absent medical monitoring, he must live each day with the uncertainty of whether the disease is present in his body. If, however, he is able to take advantage of medical monitoring and the monitoring detects no evidence of disease, then, at least for the time being, the plaintiff can receive the comfort of peace of mind. Moreover, even if medical monitoring did detect evidence of an irreversible and untreatable disease, the plaintiff might still achieve some peace of mind through this knowledge by getting his financial affairs in order, making lifestyle changes, and, even perhaps, making peace with estranged loved ones or with his religion. Certainly, those options should be available to the innocent plaintiff who finds himself at an increased risk for a serious latent disease through no fault of his own.

5. Fear of Future Injury and Risk of Future Injury. As the excerpt from the Advisory Committee report, quoted in note 3 supra, indicates, these types of injury claims, like medical monitoring, tend to be characteristic of toxic harm cases.  Nonetheless, they raise cross-cutting issues that apply more generally to the conceptual framework of accidental harm cases.  We have considered fear of future injury claims, p. __, supra, in the section on duties to compensate for emotional distress, and risk of future injury claims, p. ___, supra, in the section on causation in conjunction with loss of a chance issues.

6. There have been a number of useful case studies of the range of perplexing issues raised by mass tort episodes.  In particular, see J. Sanders, Bendectin on Trial:  A Study of Mass Tort Litigation (1998); M. Green, Bendectin and Birth Defects: The Challenges of Mass Toxic Substances Litigation (1996); M. Angell, Science on Trial:  The Clash of Medical Evidence and the Law in the Breast Implant Litigation (1996); and P. Schuck, Agent Orange on Trial:  Mass Toxic Disasters in the Courts (1986). 

7. Would causation issues be more fairly and efficiently decided under an administrative scheme than through tort litigation?  See Rabin, Some Thoughts on the Efficacy of a Mass Toxics Administrative Compensation Scheme, 52 Md.L.Rev.951 (1993).  No-fault and social insurance replacements for the tort system are discussed generally in Chapter XI.  
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B. Proximate Cause

In the cases presented in this section, either the plaintiff has made out the elements previously discussed—duty, violation of duty, and cause in fact—or else they are sufficiently in dispute that the defendant cannot establish the absence of any of them as a matter of law. Instead, the defendant will argue that even a negligent defendant who actually caused the harm in question should not be liable for the plaintiff’s harm. The legal formulation of the claim is that the defendant’s admitted or assumed negligence was not the proximate cause (or “legal cause”) of the plaintiff’s harm. The cases in which this claim is given serious consideration tend to have one feature in common—something quite unexpected has contributed either to the occurrence of the harm or to its severity.

1. Unexpected Harm

BENN v. THOMAS

Supreme Court of Iowa, 1994.

512 N.W.2d 537.


Considered by McGIVERIN, C.J., and HARRIS, LARSON, SNELL, and ANDREASEN, JJ.


McGIVERIN, Chief Justice.


The main question here is whether the trial court erred in refusing to instruct the jury on the “eggshell plaintiff” rule in view of the fact that plaintiff’s decedent, who had a history of coronary disease, died of a heart attack six days after suffering a bruised chest and fractured ankle in a motor vehicle accident caused by defendant’s negligence. The court of appeals concluded that the trial court’s refusal constituted reversible error. We agree with the court of appeals and reverse the judgment of the trial court and remand for a new trial.


[Benn’s executor sued defendant for Loras Benn’s injuries and his death after defendant’s vehicle rear-ended the van in which decedent was a passenger.]


At trial, the estate’s medical expert, Dr. James E. Davia, testified that Loras had a history of coronary disease and insulin‑dependent diabetes. Loras had a heart attack in 1985 and was at risk of having another. Dr. Davia testified that he viewed “the accident that [Loras] was in and the attendant problems that it cause[d] in the body as the straw that broke the camel’s back” and the cause of Loras’s death. Other medical evidence indicated the accident did not cause his death.


Based on Dr. Davia’s testimony, the estate requested an instruction to the jury based on the “eggshell plaintiff” rule, which requires the defendant to take his plaintiff as he finds him, even if that means that the defendant must compensate the plaintiff for harm an ordinary person would not have suffered. [Plaintiff requested the following charge:

If Loras Benn had a prior heart condition making him more susceptible to injury than a person in normal health, then the Defendant is responsible for all injuries and damages which are experienced by Loras Benn, proximately caused by the Defendant’s actions, even though the injuries claimed produced a greater injury than those which might have been experienced by a normal person under the same circumstances.

The trial judge denied that request and instead gave the following general charge:

The conduct of a party is a proximate cause of damage when it is a substantial factor in producing damage and when the damage would not have happened except for the conduct. “Substantial” means the party’s conduct has such an effect in producing damage as to lead a reasonable person to regard it as a cause.


Special Verdict Number 4 asked the jury: “Was the negligence of Leland Thomas a proximate cause of Loras Benn’s death?” The jury answered this question, “No.” The jury returned a verdict for $17,000 for Loras’s injuries but nothing for his death. In its special verdict, the jury determined the defendant’s negligence in connection with the accident did not proximately cause Loras’s death. The court of appeals reversed the trial court’s judgment for $17,000 and remanded the case because the charge given to the jury failed to convey the applicable law.]


A tortfeasor whose act, superimposed upon a prior latent condition, results in an injury may be liable in damages for the full disability. [ ] This rule deems the injury, and not the dormant condition, the proximate cause of the plaintiff’s harm.

[ ] This precept is often referred to as the “eggshell plaintiff” rule, which has its roots in cases such as Dulieu v. White & Sons, [1901] 2 K.B. 669, 679, where the court observed:

If a man is negligently run over or otherwise negligently injured in his body, it is no answer to the sufferer’s claim for damages that he would have suffered less injury, or no injury at all, if he had not had an unusually thin skull or an unusually weak heart.[ ]


. . .


Defendant contends that plaintiff’s proposed instruction was inappropriate because it concerned damages, not proximate cause. Although the eggshell plaintiff rule has been incorporated into the Damages section of the Iowa Uniform Civil Jury Instructions, we believe it is equally a rule of proximate cause. See Christianson v. Chicago, St. Paul, Minneapolis & Omaha Ry. Co., 69 N.W. 640, 641 (Minn.1896) (“Consequences which follow in unbroken sequence, without an intervening efficient cause, from the original negligent act, are natural and proximate; and for such consequences the original wrongdoer is responsible, even though he could not have foreseen the particular results which did follow.”).


Defendant further claims that the instructions that the court gave sufficiently conveyed the applicable law. . . .


We agree that the jury might have found the defendant liable for Loras’s death as well as his injuries under the instructions as given. But the proximate cause instruction failed to adequately convey the existing law that the jury should have applied to this case. The eggshell plaintiff rule rejects the limit of foreseeability that courts ordinarily require in the determination of proximate cause. [ ] Once the plaintiff establishes that the defendant caused some injury to the plaintiff, the rule imposes liability for the full extent of those injuries, not merely those that were foreseeable to the defendant. Restatement (Second) of Torts § 461 (1965) (“The negligent actor is subject to liability for harm to another although a physical condition of the other ... makes the injury greater than that which the actor as a reasonable man should have foreseen as a probable result of his conduct.”).


The instruction given by the court was appropriate as to the question of whether defendant caused Loras’s initial personal injuries, namely, the fractured ankle and the bruised chest. This instruction alone, however, failed to adequately convey to the jury the eggshell plaintiff rule, which the jury reasonably could have applied to the cause of Loras’s death.


Defendant maintains “[t]he fact there was extensive heart disease and that Loras Benn was at risk any time is not sufficient” for an instruction on the eggshell plaintiff rule. Yet the plaintiff introduced substantial medical testimony that the stresses of the accident and subsequent treatment were responsible for his heart attack and death. Although the evidence was conflicting, we believe that it was sufficient for the jury to determine whether Loras’s heart attack and death were the direct result of the injury fairly chargeable to defendant Thomas’s negligence.[ ]


Defendant nevertheless maintains that an eggshell plaintiff instruction would draw undue emphasis and attention to Loras’s prior infirm condition. We have, however, explicitly approved such an instruction in two prior cases. [ ]


Moreover, the other jurisdictions that have addressed the issue have concluded that a court’s refusal to instruct on the eggshell plaintiff rule constitutes a failure to convey the applicable law. [ ]


To deprive the plaintiff estate of the requested instruction under this record would fail to convey to the jury a central principle of tort liability.


. . .


The record in this case warranted an instruction on the eggshell plaintiff rule. We therefore affirm the decision of the court of appeals. We reverse the judgment of the district court and remand the cause to the district court for a new trial consistent with this opinion.

Notes and Questions

1. What questions of actual causation exist in this case?


2. The Restatement suggests that this “rule” is an exception to the normal rule that negligent parties are not liable for more than they could reasonably “have foreseen as a probable result of his conduct.” Why should that be the general proposition in any event?


Is that Restatement approach consistent with the passage the court quotes from the Christianson case to the effect that the defendant is liable for “consequences which follow in unbroken sequence . . . even though he could not have foreseen the particular results which did follow”?


3. In the famous case of Dillon v. Twin State Gas & Electric Co., 163 Atl. 111 (N.H. 1932), a boy lost his balance while sitting on the girder of a bridge. In an effort to avoid falling, he grabbed hold of a negligently exposed wire and was electrocuted. The court concluded that if it were found that the boy would have been killed by the fall without regard to the wire, any award against the defendant utility for the exposed wire should be reduced drastically. Is that sound? Would the same analysis apply in Benn?


4. In Steinhauser v. Hertz Corp., 421 F.2d 1169 (2d Cir. 1970), although the 14-year-old plaintiff sustained no bodily injury in a minor automobile accident, she began, within minutes, to behave in “an unusual way.” In the following days “things went steadily worse.” She was institutionalized for a period and diagnosed with a “chronic schizophrenic reaction,” where “chronic” was defined to mean that the patient did not come to the psychiatrist because of a sudden onset of symptoms. The court cited a variety of events in plaintiff’s life that occurred shortly before the accident and might have given her “a predisposition to schizophrenia which, however, requires a ‘precipitating factor’ to produce an outbreak.” The court held that the trial judge had committed prejudicial error by failing to charge that plaintiff was entitled to recover for the schizophrenia if the jury concluded that it had been “precipitated” by the accident. At the same time the court observed that the existence of the prior tendencies might greatly affect damages. Defendants were entitled to explore the possibility that plaintiff would have developed schizophrenia in any event. On this point the court concluded that although this kind of prediction may be “taxing” for those “who have devoted their lives to psychiatry, it is one for which a jury is ideally suited.” 


5. In discussing claims based on emotional distress, courts often say that to be actionable the harm must be such that it would cause distress in the ordinarily sensitive person or the reasonably constituted person. If that standard is met in a case, should the plaintiff’s recovery be limited by such a standard or should plaintiff recover the harm that plaintiff actually sustained even if it is greater than what an “ordinarily sensitive person” would have suffered?


6. In Bartolone v. Jeckovich, 481 N.Y.S.2d 545 (App.Div. 1984), plaintiff was slightly injured in a four‑car chain reaction collision suffering primarily from whiplash, and back strain for which he was treated with muscle relaxants and physical therapy.  He was a single 48-year-old man who worked as a carpenter.  He was "very proud of his physique and his strength, spending an average of four hours daily . . . engaged in body building."  On weekends, he painted, sang, and played music.  Since the accident plaintiff had been withdrawn, hostile, delusional, heard voices, refused to cut his hair, shave or bathe, and no longer participated in any of his former interests.


It appeared at the trial that plaintiff's mother and sister had died of cancer at early ages and that plaintiff had probably acquired a fear and dislike of physicians.  His body building was being done to avoid doctors and ward off illness.  After the accident, he perceived that his "bodily integrity was impaired and that he was physically deteriorating."  This led to psychological and social deterioration as well.  The consensus of the plaintiff's experts was that plaintiff had "suffered from a pre‑existing schizophrenic illness which had been exacerbated by the accident [and] was now in a chronic paranoid schizophrenic state which is irreversible."


The trial judge cut plaintiff's award of $500,000 to $30,000.  The appellate court, relying on Steinhauser, reinstated the verdict.  A defendant "must take a plaintiff as he finds him and hence may be liable in damages for aggravation of a preexisting illness." See also Aflague v. Luger, 589 N.W.2d 177 (Neb.App. 1999), in which plaintiff, who had been badly hurt seven years earlier and returned to fine health, was hurt again in what appeared to be a minor way. Her earlier injury had rendered her more vulnerable, and the defendant was liable for entire amount of harm to which she was “predisposed.” 


7. Suicide.  Courts have shown an increasing willingness to allow recoveries where the defendant's negligence has severely injured a person who later commits suicide.  In Fuller v. Preis, 322 N.E.2d 263 (N.Y.1974), the victim was a 43-year-old surgeon who sustained injuries in an automobile accident that left him subject to seizures and caused a physical deterioration.  Meanwhile, his wife, who had been partially paralyzed by polio, suffered "nervous exhaustion."  Seven months after the crash he learned that his mother had cancer.  One of his suicide notes warned his family to destroy it because "it would alter the outcome of the 'case'--i.e., it's worth a million dollars to you all."  Chief Judge Breitel declared that an "irresistible impulse" does not necessarily mean a "sudden impulse."  The jury could find that the irresistible impulse that "caused decedent to take his life also impelled the acquisition of the gun and the writing of the suicide notes."


See also Zygmaniak v. Kawasaki Motors Corp., 330 A.2d 56 (App. 1974)(defendant liable for the death of a victim who was shot and killed at his own request by his brother after defendant's negligence had rendered the victim a quadriplegic);  Stafford v. Neurological Medicine, Inc., 811 F.2d 470 (8th Cir.1987)(defendant liable for suicide after negligently permitting patient to receive mail indicating incorrectly that she was suffering from a brain tumor).  But recall the reluctance of courts to hold negligent attorneys liable for the suicides of disappointed clients, p. ___, supra.


8. Secondary harm.  In Stoleson v. United States, 708 F.2d 1217 (7th Cir.1983), plaintiff worked in a munitions plant and was found to have suffered heart problems from negligently being exposed to nitroglycerine.  Although the harm was temporary and should have stopped when plaintiff ceased working at the factory, she developed hypochondria after the episode and was unable to function normally.  The court adverted to the possibility that the plaintiff's condition was brought about by medical advice given her after the exposure to nitroglycerine had ended:


If a pedestrian who has been run down by a car is taken to a hospital and because of the hospital's negligence incurs greater medical expenses or suffers more pain and suffering than he would have if the hospital had not been negligent, he can collect his incremental as well as his original damages from the person who ran him down, since they would have been avoided if that person had used due care.

Is the original wrongdoer liable if the hospital staff reasonably chooses a course of treatment that does not work--if it later appears that another reasonable choice would in fact have done the job?  What if the staff surgeon is drunk and operates on the wrong leg?

 
9. Several cases have involved secondary harm during transportation to the hospital for needed attention. In Pridham v. Cash & Carry Bldg. Center, Inc., 359 A.2d 193 (N.H. 1976), plaintiff, who had been seriously injured by defendant's negligence, died when the ambulance driver transporting him to a hospital suffered a heart attack and the ambulance swerved into a tree.  The trial judge charged that the defendant was liable for further injuries resulting from "normal efforts of third persons in rendering aid . . . which the other's injury reasonably requires irrespective of whether such acts are done in a proper or in a negligent manner."  The charge was upheld on appeal from a plaintiff's judgment. If medical services "are rendered negligently, the rule based on questions of policy makes the negligence of the original tortfeasor a proximate cause of the subsequent injuries suffered by the victim." The ambulance trip was a "necessary step in securing medical services required by the accident at Cash & Carry.”  See also Atherton v. Devine, 602 P.2d 634 (Okla. 1979), in which the aggravation occurred when the ambulance was in an accident with another vehicle. In holding that proximate cause was a jury question, the court did not mention which driver was negligent. Should that matter? 


In Anaya v. Superior Court, 93 Cal.Rptr.2d 228 (App. 2000), plaintiff’s child was injured in an accident with a city garbage truck. As she was being airlifted to a hospital, the helicopter crashed and she was killed. The cases that imposed liability on the original tortfeasor for malpractice, were authority for imposing liability for aggravation incurred during transportation to the hospital. There were also allegations against other defendants that the helicopter was negligently maintained and that it was defectively manufactured. Should either of these affect the liability of the original tortfeasor? 


Consider also transportation that occurs during recuperation. P, who has been badly hurt by D's negligence, has been recuperating in the hospital for 18 days. The doctors order a transfer to a hospital that has better physical therapy facilities.  As P is being transferred by ambulance the driver has an epileptic seizure and the ambulance crashes.  Lucas v. City of Juneau, 127 F.Supp. 730 (D.Alaska 1955) (imposing liability).


10. In Wagner v. Mittendorf, 134 N.E. 539 (N.Y. 1922), the defendant negligently broke plaintiff's leg. While plaintiff was recovering, through no fault of his own his crutch slipped and the leg was rebroken. The court held the defendant liable for that aggravation.  Why?
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DAVENPORT v.  COTTON HOPE PLANTATION HORIZONTAL PROPERTY REGIME


Supreme Court of South Carolina, 1998.


333 S.C. 71, 508 S.E.2d 565.

TOAL, Justice:


This is a comparative negligence case arising out of an accident in which respondent, Alvin Davenport, was injured while descending a stairway near his apartment.  We granted certiorari to review the [decision of the court of appeals]. . . . 


[Plaintiff rented from its owner a condominium unit on the top floor of a three-floor building within defendant's premises.  Three stairways offered access: one at each end and one in the middle of the building.  Plaintiff's unit was five feet from the middle stairway.  For two months before his fall, plaintiff had been reporting to management that the middle stairway's floodlights were not working, but he continued using that stairway.  One night, as plaintiff descended the middle stairway to go to work, he tripped and was hurt in the resulting fall.  He testified that what he thought was a step turned out to be a shadow caused by the broken floodlights.  The trial court directed a verdict against plaintiff based on assumed risk and also held that even if comparative negligence applied, plaintiff was more negligent than defendant as a matter of law.  The court of appeals reversed on both points.]


The threshold question we must answer is whether assumption of risk survives as a complete bar to recovery under South Carolina's [modified] comparative negligence system. . . .


. . .


[The court] ultimately extended the defense to negligence cases outside the traditional master‑servant context.  See, e.g., Smith v. Edwards, [195 S.E. 236 (S.C.1938)].  In Smith, the plaintiff died as a result of burns she suffered while receiving a "permanent wave" at a beauty shop.  The defendant argued that the plaintiff had diabetes which made her peculiarly susceptible to the injuries, and consequently, she assumed the risk of injury.  The plaintiff argued that under these facts, assumption of risk was not available as an affirmative defense.  This Court disagreed, stating, "[assumption of risk] applies to any case . . . where the facts proved show that the person against whom the doctrine of assumption of risk is pleaded knew of the danger, appreciated it, and acquiesced therein." [ ]


Currently in South Carolina, there are four requirements to establishing the defense of assumption of risk:  (1) the plaintiff must have knowledge of the facts constituting a dangerous condition;  (2) the plaintiff must know the condition is dangerous;  (3) the plaintiff must appreciate the nature and extent of the danger;  and (4) the plaintiff must voluntarily expose himself to the danger. [ ]  "The doctrine is predicated on the factual situation of a defendant's acts alone creating the danger and causing the accident, with the plaintiff's act being that of voluntarily exposing himself to such an obvious danger with appreciation thereof which resulted in the injury." [ ] Assumption of risk may be implied from the plaintiffs conduct.[ ]


As noted by the Court of Appeals, an overwhelming majority of jurisdictions that have adopted some form of comparative negligence have essentially abolished assumption of risk as an absolute bar to recovery. [ ]  In analyzing the continuing viability of assumption of risk in a comparative negligence system, many courts distinguish between "express" assumption of risk and "implied" assumption of risk. [ ]  Implied assumption of risk is further divided into the categories of "primary" and "secondary" implied assumption of risk. [ ]  We will discuss each of these concepts below.


Express assumption of risk applies when the parties expressly agree in advance, either in writing or orally, that the plaintiff will relieve the defendant of his or her legal duty toward the plaintiff.  See Restatement (Second) of Torts § 496B (1965); [ ].  Thus, being under no legal duty, the defendant cannot be charged with negligence. [ ]  Even in those comparative fault jurisdictions that have abrogated assumption of risk, the rule remains that express assumption of risk continues as an absolute defense in an action for negligence. [citing 16 cases and treatises]  The reason for this is that express assumption of risk sounds in contract, not tort, and is based upon an express manifestation of consent. [ ]


. . .


Express assumption of risk is contrasted with implied assumption of risk which arises when the plaintiff implicitly, rather than expressly, assumes known risks.  As noted above, implied assumption of risk is characterized as either primary or secondary.  Primary implied assumption of risk arises when the plaintiff impliedly assumes those risks that are inherent in a particular activity.  [ ] (student injured in a collision during football drill); [ ] (injured while watching softball game).  Primary implied assumption of risk is not a true affirmative defense, but instead goes to the initial determination of whether the defendant's legal duty encompasses the risk encountered by the plaintiff.  E.g., Perez v. McConkey, 872 S.W.2d 897 (Tenn.1994); [ ]. In Perez, the Tennessee Supreme Court summarized the doctrine in the following way:


In its primary sense, implied assumption of risk focuses not on the plaintiffs conduct in assuming the risk, but on the defendant's general duty of care....  Clearly, primary implied assumption of risk is but another way of stating the conclusion that a plaintiff has failed to establish a prima facie case [of negligence] by failing to establish that a duty exists.

[ ].  In this sense, primary implied assumption of risk is simply a part of the initial negligence analysis. [ ]


Secondary implied assumption of risk, on the other hand, arises when the plaintiff knowingly encounters a risk created by the defendant's negligence. [ ]  It is a true defense because it is asserted only after the plaintiff establishes a prima facie case of negligence against the defendant.  Secondary implied assumption of risk may involve either reasonable or unreasonable conduct on the part of the plaintiff.  [The court quoted a lower court case that had found "secondary unreasonable implied assumption of the risk" in the conduct of a person "dashed into a fire in order to save his hat."  Such a risk could be found to be "out of all proportion to the advantage which he is seeking to gain."]4 Since express and primary implied assumption of risk are compatible with comparative negligence, we will refer to secondary implied assumption of risk simply as "assumption of risk."


As alluded to in [ ], assumption of risk and contributory negligence have historically been recognized as separate defenses in South Carolina. [ ]  However, other courts have found assumption of risk functionally indistinguishable from contributory negligence and consequently abolished assumption of risk as a complete defense. [ ]


To date, the only comparative fault jurisdictions that have retained assumption of risk as an absolute defense are Georgia, Mississippi, Nebraska, Rhode Island, and South Dakota. [ ]  Only the Rhode Island Supreme Court has provided a detailed discussion of why it believes the common law form of assumption of risk should survive under comparative negligence. [ ]  In Kennedy v. Providence Hockey Club, Inc., [376 A.2d 329 (R.I. 1977)], the Rhode Island Supreme Court distinguished between assumption of risk and contributory negligence, emphasizing the former was measured by a subjective standard while the latter was based on an objective, reasonable person standard.  The court further noted that it had in the past limited the application of assumption of risk to those situations where the plaintiff had actual knowledge of the hazard.  The court then rejected the premise that assumption of risk and contributory negligence overlap:


[C]ontributory negligence and assumption of the risk do not overlap;  the key difference is, of course, the exercise of one's free will in encountering the risk.  Negligence analysis, couched in reasonable hypotheses, has no place in the assumption of the risk framework.  When one acts knowingly, it is immaterial whether he acts reasonably. [ ]


Rhode Island's conclusions are in sharp contrast with the West Virginia Supreme Court's opinion in King v. Kayak Manufacturing Corp., [387 S.E.2d 511 (W.Va.1989)].  Like Rhode Island, the West Virginia Supreme Court in King recognized that assumption of risk was conceptually distinct from contributory negligence.  The court specifically noted that West Virginia's doctrine of assumption of risk required actual knowledge of the dangerous condition, which conformed with the general rule elsewhere in the country. [ ]  In fact, the court cited Rhode Island's decision in Kennedy as evidence of this general rule. [ ]  Nevertheless, the West Virginia court concluded that the absolute defense of assumption of risk was incompatible with its comparative fault system.  The court therefore adopted a comparative assumption of risk rule, stating, "a plaintiff is not barred from recovery by the doctrine of assumption of risk unless his degree of fault arising therefrom equals or exceeds the combined fault or negligence of the other parties to the accident." [ ]  The court explained that the absolute defense of assumption of risk was as repugnant to its fault system as the common law rule of contributory negligence. 

[ ] 


A comparison between the approaches in West Virginia and Rhode Island is informative. Both jurisdictions recognize that assumption of risk is conceptually distinct from contributory negligence.  However, Rhode Island focuses on the objective/subjective distinction between the two defenses and, therefore, retains assumption of risk as a complete bar to recovery.  On the other hand, West Virginia emphasizes that the main purpose of its comparative negligence system is to apportion fault.  Thus, West Virginia rejects assumption of risk as a total bar to recovery and only allows a jury to consider the plaintiff's negligence in assuming the risk.  If the plaintiff's total negligence exceeds or equals that of the defendant, only then is the plaintiff completely barred from recovery.


Like Rhode Island and West Virginia, South Carolina has historically maintained a distinction between assumption of risk and contributory negligence, even when the two doctrines appear to overlap. [ ]  Thus, the pertinent question is whether a plaintiff should be completely barred from recovery when he voluntarily assumes a known risk, regardless of whether his assumption of that risk was reasonable or unreasonable.  Upon considering the purpose of our comparative fault system, we conclude that West Virginia's approach is the most persuasive model.


In [a 1984 appellate case] Judge Sanders provided the following justification for adopting a comparative negligence system:  "It is contrary to the basic premise of our fault system to allow a defendant, who is at fault in causing an accident, to escape bearing any of its cost, while requiring a plaintiff, who is no more than equally at fault or even less at fault, to bear all of its costs." [ ]  By contrast, the main reason for having the defense of assumption of risk is not to determine fault, but to prevent a person who knowingly and voluntarily incurs a risk of harm from holding another person liable. [ ]  Cotton Hope argues that the justification behind assumption of risk is not in conflict with South Carolina's comparative fault system.  We disagree.


As stated by Judge Sanders, it is contrary to the premise of our comparative fault system to require a plaintiff, who is fifty‑percent or less at fault, to bear all of the costs of the injury.  In accord with this logic, the defendant's fault in causing an accident is not diminished solely because the plaintiff knowingly assumes a risk.  If assumption of risk is retained in its current common law form, a plaintiff would be completely barred from recovery even if his conduct is reasonable or only slightly unreasonable.  In our comparative fault system, it would be incongruous to absolve the defendant of all liability based only on whether the plaintiff assumed the risk of injury. Comparative negligence by definition seeks to assess and compare the negligence of both the plaintiff and defendant.  This goal would clearly be thwarted by adhering to the common law defense of assumption of risk. 


. . .


[The court concluded that] (1) although the absolute defense of assumption of risk has historically been treated as a separate defense from contributory negligence, it is incompatible with our comparative fault system;  (2) a plaintiff's conduct in assuming a risk can be compared with the defendant's negligence;  (3) a plaintiff's conduct in assuming the risk can be made a part our comparative fault system;  (4) by abolishing assumption of risk as an absolute bar to recovery, South Carolina will not be adopting a policy that would encourage people to take unnecessary risks;  and (5) even if Davenport assumed the risk of injury, he will not be barred from recovery unless his negligence exceeds the defendant's negligence.


We therefore hold that a plaintiff is not barred from recovery by the doctrine of assumption of risk unless the degree of fault arising therefrom is greater than the negligence of the defendant. . . .  Express and primary implied assumption of risk remain unaffected by our decision.


. . . 


Cotton Hope finally argues that we should affirm the trial court's ruling that, as a matter of law, Davenport was more than fifty‑percent negligent.  The trial court based its ruling on the fact that Davenport knew of the danger weeks before his accident, and he had a safe, alternate route.  However, there was also evidence suggesting Cotton Hope was negligent in failing to properly maintain the lighting in the exterior stairway.  In the light most favorable to Davenport, it could be reasonably concluded that Davenport's negligence in proceeding down the stairway did not exceed Cotton Hope's negligence.  Thus, it is properly submitted for jury determination.


[The case was remanded for a new trial.]

FINNEY, C.J., MOORE, WALLER and BURNETT, JJ., concur.

Notes and Questions

1.  What were the trial judge's errors?  What should happen on remand?


2.  Why does "express" assumption of the risk remain compatible with comparative negligence?  


3.  Why does "primary" assumption of the risk remain compatible with comparative negligence?  Does the court's analysis of this issue adequately explain cases like Knight v. Jewett, Casebook p.___? 


4.  With "secondary" implied assumption of the risk does it matter why a person runs into a house that has been set afire by defendant's negligence?  Whether to save a child or save his hat? 


In Moore v. Shah, 458 N.Y.S.2d 33 (App.Div. 1982), plaintiff alleged that he was a rescuer entitled to recovery where he donated his kidney to his father who had been hurt by defendant’s malpractice. Although it was foreseeable that malpractice might create the need for a kidney and that a child might feel the need to donate a kidney to a parent in need, the court denied recovery. The donor’s actions were not spontaneous or instantaneous; rather, the son’s action was “deliberate and reflective, not made under the pressures of an emergency situation, and significantly, at a time after defendant’s alleged negligent acts.” Why should the time frame matter? Although the court analyzed the case in terms of proximate cause, might the court have treated plaintiff's conduct as an "assumption of the risk" that bars all recovery?  Would this be an example of "reasonable implied assumption of risk" referred to by the court in its footnote 4?  How should such a case be analyzed? For a discussion of other kidney donation cases that all reach the same outcome as Moore, see Dabdoub v. Ochsner Clinic,  760 So.2d 347 (La.App. 2000). Should it matter whether the suit is for the loss of the kidney or for complications arising from the donation process?


In Boddie v. Scott, 722 A.2d 407 (Md.App. 1999), plaintiff electrician was working in defendant’s basement when defendant allowed a grease fire to start on her stove upstairs. When she shouted for help, plaintiff rushed in and grabbed newspapers that he wrapped around the pan and ran to the door. Before he got there, flames curled toward him and he tossed the pan toward the open door—but a breeze sent some of the fire back onto him.  Defendant argued that plaintiff assumed the risk in that only property was involved and he had no need to risk his life. The jury returned a verdict that plaintiff was not contributorily negligent, and the court affirmed the judgment for plaintiff. It relied in part on Restatement Second § 496E stating in part that assumed risk must be voluntary—and that it is not voluntary if defendant’s tortious conduct has left the plaintiff no reasonable alternative way to protect another or to “exercise or protect a right or privilege of which the defendant has no right to deprive him.”  A plaintiff with a choice of evils will not be found to have assumed the risk. Is this analysis consistent with the kidney donation cases? What of a case in which a plaintiff rushes into a stranger’s house to rescue someone from a fire?


5.  If plaintiff in Davenport is not barred by assumption of risk, what weight can be given to his continued use of the middle stairway? 


6.  In Gonzalez v. Garcia, 142 Cal.Rptr. 503 (App. 1977), plaintiff knowingly accepted a ride from a driver with whom plaintiff had been drinking for an extended period.  In a suit after an accident, the trial judge treated the case as one of contributory negligence and the jury found that plaintiff had been 20% at fault and defendant 80%.  On appeal, defendant argued that the trial judge had committed error by refusing to charge on assumption of the risk.  The court disagreed and affirmed.  Why not conclude that the defendant met his duty when he effectively warned the plaintiff about the dangers of riding with him?  Should it matter why plaintiff was riding with defendant--whether plaintiff wanted to visit a friend and had no other way to get there, or wanted to rush his wife who had just had an accident to the hospital?


7. Several cases have denied recovery from pool owners, pool manufacturers, property owners and municipalities to plaintiffs who knowingly dove into shallow water, dove into murky water or dove from platforms that they had not tested.  The diver's reckless behavior was a "superseding act of negligence absolving defendants."  Lionarons v. General Electric Co., 626 N.Y.S.2d 321 (App.Div.), aff'd for reasons stated below, 658 N.E.2d 214 (N.Y. 1995); Amatulli v. Delhi Const. Corp., 571 N.E.2d 645 (N.Y. 1991). In O’Sullivan v. Shaw, 726 N.E.2d 951 (Mass. 2000), plaintiff alleged that defendant was negligent in permitting visitors to dive into the shallow end of defendant’s home swimming pool. The court held that the open and obvious danger of diving into a swimming pool barred recovery. The adoption of comparative negligence and the statutory abolition of the “the defense of assumption of risk” did not change the rule that plaintiff must show that defendant owed a duty to plaintiff that had been breached. Here the obviousness of the risk negated any duty. But see Kendrick v. Ed's Beach Service, Inc., 577 So.2d 936 (Fla.1991)("foolhardy conduct by diving into four feet of water" is to be compared with defendant's negligence in pure comparative state).


In Carlotta v. Warner, 601 F.Supp. 749 (E.D.Ky.1985), the court refused to compare the behavior of the 19-year‑old plaintiff who tried to dive through an inner‑tube that he had placed in defendant apartment building owner’s pool.  Plaintiff claimed that defendant was negligent for failing to provide someone to supervise the pool in accordance with state regulations.  In barring the plaintiff's suit, the district court was concerned about using proximate cause to undercut comparative negligence. It suggested that the result would have been different if, for example, the plaintiff had negligently dived into an object that had been in the pool for some time. The court was influenced by Prosser & Keeton, Torts (5th ed. 1984), p. 474-75:


Once causation in fact has been established, however, the determination of proximate or legal cause remains a question of policy that may be susceptible to proportionate division.  A court which is able to award an injured plaintiff substantially diminished damages may thus be willing to extend the traditional boundaries of proximate cause and permit a limited recovery against a remotely negligent defendant. . . .  In any event, at either end of the fault continuum, where one party's negligence approaches one hundred percent and the other party's approaches zero, the court may rule or the jury find that the conduct of the plaintiff or of the defendant was the "sole proximate cause" of the plaintiff's harm, so that damages will not be awarded--or reduced--at all.



In Egan v.  A.J.Construction Corp., 724 N.E.2d 366 (N.Y. 1999), defendant’s elevator carrying 25-30 construction workers negligently stalled six feet above the building’s lobby. The operators called for help. After 10-15 minutes two workers near the door opened the doors and jumped down to the lobby floor. Then others did so until only plaintiff and the operator remained. When plaintiff jumped he landed on his heels and hurt himself. The court unanimously concluded that plaintiff’s jump “was not foreseeable in the normal course of events resulting from defendants’ alleged negligence.” He was not “threatened by injury.” He had “only been on the elevator for 10 to 15 minutes when he decided to put his safety at risk by jumping, and there was no indication that the subsequent delay would be inordinately long. Thus, plaintiff’s jump superseded defendants’ conduct and terminated defendants’ liability for his injuries.” The court cited the swimming pool cases, supra. When plaintiff pointed to the actions of the other workers, the court responded that their actions did not make his own “either less risky or more foreseeable.” Is it not foreseeable as a matter of law that 25-30 workers will jump six feet from an elevator? Recall that New York, although a pure comparative negligence state, has refused to apply it to certain conduct, p. ___, supra. Can that line explain these cases? 


8. New Jersey was the first state clearly to reject the existence of the term assumption of risk--and did so well before comparative negligence became popular.  The history is set forth in McGrath v. American Cyanamid Co., 196 A.2d 238 (N.J. 1963):



In Meistrich v. Casino Arena Attractions, Inc., [ ], we pointed out that assumption of the risk was theretofore used in two incongruous senses:  in one sense it meant the defendant was not negligent, while in its other sense it meant the plaintiff was contributorily negligent.  We said that in truth there are but two issues--negligence and contributory negligence--both to be resolved by the standard of the reasonably prudent man, and that it was erroneous to suggest to the jury that assumption of the risk was still another issue.



. . .



In Meistrich we said the terminology of assumption of the risk should not be used when it is projected in its secondary sense, i.e., that of contributory negligence [ ].  We thought, however, that "[p]erhaps a well‑guarded charge of assumption of risk in its primary sense will aid comprehension" [ ]. . . .  Experience, however, indicates the term "assumption of risk" is so apt to create mist that it is better banished from the scene.  We hope we have heard the last of it.  Henceforth let us stay with "negligence" and "contributory negligence."

Does the emergence of comparative negligence affect the analysis?


9.  The states identified in Davenport as minority states often jump right to the defense of assumed risk. Consider this example. Some college students were driving to town but were moving slowly. The decedent, in the passenger seat, said, “Let us out. Let us out right here.” After further words, and while the car was moving at 10-15 miles per hour, the defendant driver said, “If you want to get out, get out.” The passenger “without a word, opened the door and jumped out” and was killed. The court held as a matter of law that the defense of assumed risk applied. How might the driver have been negligent--a subject not reached by the court? Goepfert v. Filler, 563 N.W.2d 140 (S.D. 1997). How might Davenport have analyzed these facts?


For other cases from minority states, see Muldovan v. McEachern, 523 S.E.2d 566 (Ga. 1999) (parents of youth killed in variation of “Russian roulette” barred, 5-2, from suing shooter) and Morrocco v. Piccardi, 713 A.2d 250 (R.I. 1998) (plaintiff who slipped on a driveway that had been made slippery by the defendant landscape contractor’s negligence could sue).

P. 430.  Insert the following section.

C. Preemption 


Earlier, we discussed the issue of whether courts should recognize a regulatory compliance defense as a matter of common law deference, in situations where a defendant’s conduct has satisfied applicable regulatory standards; see p. __, supra.  Here, we consider a related scenario with constitutional dimensions; in particular, a defense claim that the common law tort action is overridden by legislative or regulatory standards intended to preempt tort claims.  As we will see, this preclusion claim can arise in the context of federal or state legislative/regulatory standards addressing the subject matter of a tort suit.

GEIER v. AMERICAN HONDA MOTOR COMPANY, INC., et al.

Supreme Court of the United States, 2000.

___ U.S. ___, 120 S.Ct. 1913.

Justice BREYER delivered the opinion of the Court.


This case focuses on the 1984 version of a Federal Motor Vehicle Safety Standard promulgated by the Department of Transportation under the authority of the National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C. § 1381 et seq. (1988 ed.). The standard, FMVSS 208, required auto manufacturers to equip some but not all of their 1987 vehicles with passive restraints. We ask whether the Act pre‑empts a state common‑law tort action in which the plaintiff claims that the defendant auto manufacturer, who was in compliance with the standard, should nonetheless have equipped a 1987 automobile with airbags. We conclude that the Act, taken together with FMVSS 208, pre‑empts the lawsuit.

I


In 1992, petitioner Alexis Geier, driving a 1987 Honda Accord, collided with a tree and was seriously injured. The car was equipped with manual shoulder and lap belts which Geier had buckled up at the time. The car was not equipped with airbags or other passive restraint devices.


[In the suit by Geier and her parents against the manufacturer and its affiliates (American Honda), they claimed, “among other things, that American Honda had designed its car negligently and defectively because it lacked a driver's side airbag.” The District Court dismissed the lawsuit.]   The court noted that FMVSS 208 gave car manufacturers a choice as to whether to install airbags. And the court concluded that petitioners' lawsuit, because it sought to establish a different safety standard‑‑i.e., an airbag requirement‑‑was expressly pre‑empted by a provision of the Act which pre‑empts "any safety standard" that is not identical to a federal safety standard applicable to the same aspect of performance, 15 U.S.C. § 1392(d) (1988 ed.);  [ ] (We, like the courts below and the parties, refer to the pre‑1994 version of the statute throughout the opinion;  it has been recodified at 49 U.S.C. § 30101 et seq.).


The Court of Appeals agreed with the District Court's conclusion but on somewhat different reasoning. It had doubts, given the existence of the Act's "saving" clause, 15 U.S.C. § 1397(k) (1988 ed.), that petitioners' lawsuit involved the potential creation of the kind of "safety standard" to which the Safety Act's express pre‑emption provision refers. But it declined to resolve that question because it found that petitioners' state‑law tort claims posed an obstacle to the accomplishment of FMVSS 208's objectives. For that reason, it found that those claims conflicted with FMVSS 208, and that, under ordinary pre‑emption principles, the Act consequently pre‑empted the lawsuit. The Court of Appeals thus affirmed the District Court's dismissal. [ ]


Several state courts have held to the contrary, namely, that neither the Act's express pre‑emption nor FMVSS 208 pre‑empts a "no airbag" tort suit. [citing five state high courts]. All of the Federal Circuit Courts that have considered the question, however, have found pre‑emption.   One rested its conclusion on the Act's express pre‑emption provision. [ ] Others, such as the Court of Appeals below, have instead found pre‑emption under ordinary pre‑emption principles by virtue of the conflict such suits pose to FMVSS 208's objectives, and thus to the Act itself. [ ] We granted certiorari to resolve these differences. We now hold that this kind of "no airbag" lawsuit conflicts with the objectives of FMVSS 208, a standard authorized by the Act, and is therefore pre‑empted by the Act.


In reaching our conclusion, we consider three subsidiary questions. First, does the Act's express pre‑emption provision pre‑empt this lawsuit?  We think not. Second, do ordinary pre‑emption principles nonetheless apply?  We hold that they do. Third, does this lawsuit actually conflict with FMVSS 208, hence with the Act itself?  We hold that it does.

II


We first ask whether the Safety Act's express pre‑emption provision pre‑empts this tort action. The provision reads as follows:

"Whenever a Federal motor vehicle safety standard established under this subchapter is in effect, no State or political subdivision of a State shall have any authority either to establish, or to continue in effect, with respect to any motor vehicle or item of motor vehicle equipment[,] any safety standard applicable to the same aspect of performance of such vehicle or item of equipment which is not identical to the Federal standard."  15 U.S.C. § 1392(d) (1988 ed.).



American Honda points out that a majority of this Court has said that a somewhat similar statutory provision in a different federal statute‑‑a provision that uses the word "requirements"‑‑may well expressly pre‑empt similar tort actions.   See, e.g., [Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996)]. Petitioners reply that this statute speaks of pre‑empting a state‑law "safety standard," not a "requirement," and that a tort action does not involve a safety standard.   Hence, they conclude, the express pre‑emption provision does not apply.



We need not determine the precise significance of the use of the word  "standard," rather than "requirement," however, for the Act contains another provision, which resolves the disagreement. That provision, a "saving" clause, says that "[c]ompliance with" a federal safety standard "does not exempt any person from any liability under common law."  15 U.S.C. § 1397(k) (1988 ed.). The saving clause assumes that there are some significant number of common‑law liability cases to save. And a reading of the express pre‑emption provision that excludes common‑law tort actions gives actual meaning to the saving clause's literal language, while leaving adequate room for state tort law to operate‑‑for example, where federal law creates only a floor, i.e., a minimum safety standard. See, e.g., Brief for United States as Amicus Curiae 21 (explaining that common‑law claim that a vehicle is defectively designed because it lacks antilock brakes would not be pre‑empted by 49 C.F.R. § 571.105 (1999), a safety standard establishing minimum requirements for brake performance).  Without the saving clause, a broad reading of the express pre‑emption provision arguably might pre‑empt those actions, for, as we have just mentioned, it is possible to read the pre‑emption provision, standing alone, as applying to standards imposed in common‑law tort actions, as well as standards contained in state legislation or regulations. And if so, it would pre‑empt all nonidentical state standards established in tort actions covering the same aspect of performance as an applicable federal standard, even if the federal standard merely established a minimum standard. On that broad reading of the pre‑emption clause little, if any, potential "liability at common law" would remain. And few, if any, state tort actions would remain for the saving clause to save. We have found no convincing indication that Congress wanted to pre‑empt, not only state statutes and regulations, but also common‑law tort actions, in such circumstances. Hence the broad reading cannot be correct. The language of the pre‑emption provision permits a narrow reading that excludes common‑law actions. Given the presence of the saving clause, we conclude that the pre‑emption clause must be so read.

III



We have just said that the saving clause at least removes tort actions from the scope of the express pre‑emption clause. Does it do more? In particular, does it foreclose or limit the operation of ordinary pre‑emption principles insofar as those principles instruct us to read statutes as pre‑empting state laws (including common‑law rules) that "actually conflict" with the statute or federal standards promulgated thereunder? [ ] Petitioners concede, as they must in light of [ ], that the pre‑emption provision, by itself, does not foreclose (through negative implication) "any possibility of implied [conflict] pre‑emption," [ ] But they argue that the saving clause has that very effect.



We recognize that, when this Court previously considered the pre‑emptive effect of the statute's language, it appeared to leave open the question of how, or the extent to which, the saving clause saves state‑law tort actions that conflict with federal regulations promulgated under the Act. [ ] We now conclude that the saving clause (like the express pre‑emption provision) does not bar the ordinary working of conflict pre‑emption principles.



Nothing in the language of the saving clause suggests an intent to save state‑law tort actions that conflict with federal regulations. The words "[c]ompliance" and "does not exempt," 15 U.S.C. § 1397(k) (1988 ed.), sound as if they simply bar a special kind of defense, namely, a defense that compliance with a federal standard automatically exempts a defendant from state law, whether the Federal Government meant that standard to be an absolute requirement or only a minimum one. See Restatement (Third) of Torts: Products Liability § 4(b), Comment e (1997) (distinguishing between state‑law compliance defense and a federal claim of pre‑emption). It is difficult to understand why Congress would have insisted on a compliance‑with‑federal‑regulation precondition to the provision's applicability had it wished the Act to "save" all state‑law tort actions, regardless of their potential threat to the objectives of federal safety standards promulgated under that Act. Nor does our interpretation conflict with the purpose of the saving provision, say by rendering it ineffectual. As we have previously explained, the saving provision still makes clear that the express pre‑emption provision does not of its own force pre‑empt common‑law tort actions. And it thereby preserves those actions that seek to establish greater safety than the minimum safety achieved by a federal regulation intended to provide a floor. [ ]



Moreover, this Court has repeatedly "decline[d] to give broad effect to saving clauses where doing so would upset the careful regulatory scheme established by federal law." [ ]. We find this concern applicable in the present case. And we conclude that the saving clause foresees‑‑it does not foreclose‑‑the possibility that a federal safety standard will pre‑empt a state common‑law tort action with which it conflicts. . . .



Neither do we believe that the pre‑emption provision, the saving provision, or both together, create some kind of "special burden" beyond that inherent in ordinary pre‑emption principles‑‑which "special burden" would specially disfavor pre‑emption here. [ ] The two provisions, read together, reflect a neutral policy, not a specially favorable or unfavorable policy, towards the application of ordinary conflict pre‑emption principles. On the one hand, the pre‑emption provision itself reflects a desire to subject the industry to a single, uniform set of federal safety standards. Its pre‑emption of all state standards, even those that might stand in harmony with federal law, suggests an intent to avoid the conflict, uncertainty, cost, and occasional risk to safety itself that too many different safety‑standard cooks might otherwise create. [ ] This policy by itself favors pre‑emption of state tort suits, for the rules of law that judges and juries create or apply in such suits may themselves similarly create uncertainty and even conflict, say, when different juries in different States reach different decisions on similar facts.



On the other hand, the saving clause reflects a congressional determination that occasional nonuniformity is a small price to pay for a system in which juries not only create, but also enforce, safety standards, while simultaneously providing necessary compensation to victims. That policy by itself disfavors pre‑emption, at least some of the time. But we can find nothing in any natural reading of the two provisions that would favor one set of policies over the other where a jury‑imposed safety standard actually conflicts with a federal safety standard.



. . .

IV



The basic question, then, is whether a common‑law "no airbag" action like the one before us actually conflicts with FMVSS 208.   We hold that it does.



In petitioners' and the dissent's view, FMVSS 208 sets a minimum airbag standard. As far as FMVSS 208 is concerned, the more airbags, and the sooner, the better. But that was not the Secretary's view. DOT's comments, which accompanied the promulgation of FMVSS 208, make clear that the standard deliberately provided the manufacturer with a range of choices among different passive restraint devices. Those choices would bring about a mix of different devices introduced gradually over time; and FMVSS 208 would thereby lower costs, overcome technical safety problems, encourage technological development, and win widespread consumer acceptance‑‑all of which would promote FMVSS 208's safety objectives. 

A



The history of FMVSS 208 helps explain why and how DOT sought these objectives.[ ] In 1967, DOT, understanding that seatbelts would save many lives, required manufacturers to install manual seat belts in all automobiles. It became apparent, however, that most occupants simply would not buckle up their belts.[ ] DOT then began to investigate the feasibility of requiring "passive restraints," such as airbags and automatic seatbelts. 



[The Court then reviewed the history of the 1984 seatbelt regulation and DOT’s explanation of the provison, and concluded that the agency had decided, on balance, that it would be better to phase in air bag regulation, rather than to make them mandatory at that time: “In sum, as DOT now tells us through the Solicitor General, the 1984 version of FMVSS 208 ‘embodies the Secretary’s policy judgment that safety would best be promoted if manufacturers installed alternative protection systems in their fleets rather than one particular system in every car.’”]


One final point:  We place some weight upon DOT's interpretation of FMVSS 208's objectives and its conclusion, as set forth in the Government's brief, that a tort suit such as this one would " 'stan[d] as an obstacle to the accomplishment and execution' " of those objectives. [ ] Congress has delegated to DOT authority to implement the statute;  the subject matter is technical;  and the relevant history and background are complex and extensive. The agency is likely to have a thorough understanding of its own regulation and its objectives and is "uniquely qualified" to comprehend the likely impact of state requirements. [ ] And DOT has explained FMVSS 208's objectives, and the interference that "no airbag" suits pose thereto, consistently over time.[ ] In these circumstances, the agency's own views should make a difference. [ ]



. . . 

 The judgment of the Court of Appeals is affirmed.

 Justice STEVENS, with whom Justice SOUTER, Justice THOMAS, and Justice GINSBURG join, dissenting.



Airbag technology has been available to automobile manufacturers for over 30 years. There is now general agreement on the proposition "that, to be safe, a car must have an airbag." [ ] Indeed, current federal law imposes that requirement on all automobile manufacturers. [ ] The question raised by petitioner's common‑law tort action is whether that proposition was sufficiently obvious when Honda's 1987 Accord was manufactured to make the failure to install such a safety feature actionable under theories of negligence or defective design. The Court holds that an interim regulation motivated by the Secretary of Transportation's desire to foster gradual development of a variety of passive restraint devices deprives state courts of jurisdiction to answer that question. I respectfully dissent from that holding, and especially from the Court's unprecedented extension of the doctrine of pre‑emption. . . . 



"This is a case about federalism," [ ], that is, about respect for "the constitutional role of the States as sovereign entities." [ ]  It raises important questions concerning the way in which the Federal Government may exercise its undoubted power to oust state courts of their traditional jurisdiction over common‑law tort actions. The rule the Court enforces today was not enacted by Congress and is not to be found in the text of any Executive Order or regulation. It has a unique origin: it is the product of the Court's interpretation of the final commentary accompanying an interim administrative regulation and the history of airbag regulation generally. Like many other judge‑made rules, its contours are not precisely defined. . . . 


. . .


When a state statute, administrative rule, or common‑law cause of action conflicts with a federal statute, it is axiomatic that the state law is without effect.  U.S. Const., Art. VI, cl. 2;  Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992).   On the other hand, it is equally clear that the Supremacy Clause does not give unelected federal judges carte blanche to use federal law as a means of imposing their own ideas of tort reform on the States. Because of the role of States as separate sovereigns in our federal system, we have long presumed that state laws‑‑ particularly those, such as the provision of tort remedies to compensate for personal injuries, that are within the scope of the States' historic police powers‑‑are not to be pre‑empted by a federal statute unless it is the clear and manifest purpose of Congress to do so.  Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996);  [ ].


[In view of the conflict between the pre-emption clause and the savings clause, the dissent would have recognized pre-emption of tort actions only if such claims created a “special burden” on the regulatory scheme as envisioned by Congress—and finding no such burden in this instance, would have permitted the state tort action.]


Because neither the text of the statute nor the text of the regulation contains any indication of an intent to pre‑empt petitioners' cause of action, and because I cannot agree with the Court's unprecedented use of inferences from regulatory history and commentary as a basis for implied pre‑emption, I am convinced that Honda has not overcome the presumption against pre‑emption in this case.   I therefore respectfully dissent.
Notes and Questions


1. Virtually every court confronted with the question has read "requirement" in preemption statutes to include common law tort liability. In the cited Cipollone case, the Supreme Court faced a similar argument under the 1965 cigarette labeling act. It responded first by noting that the broad language of the statute in question "suggests no distinction between positive enactments and common law." Moreover, it was clear that "regulation can be as effectively exerted through an award of damages as through some form of preventive relief. The obligation to pay compensation can be, indeed is designed to be, a potent method of governing conduct and controlling policy." What is the opposing argument? Does the reference to “safety standards” in the auto safety act suggest any different analysis?


2. What is the relationship between express and implied preemption, as explained by the majority, and how does “conflict” preemption illustrate the latter? Why does the “savings clause,” according to the majority, allow tort suits to be preserved, yet at the same time not bar the application of implied preemption?


3. When should a court find that federal regulation is simply intended to “provide a floor” of minimum safety, and thus should not pre-empt higher state standards?  What evidence might it use to differentiate between cases in which state law “stands as an obstacle” to the accomplishment of Congress’s purposes, and when it simply supplements a federal enactment?


4. Can you articulate the relationship between preemption analysis and the regulatory compliance doctrine, discussed at p. ___ supra?


5. In the cited Cipollone case, involving a claim for lung cancer against a tobacco company, the Court concluded that claims alleging failure to warn were preempted under the federal cigarette warning legislation, but that claims based on express warranty, fraud, and misrepresentation were not preempted. Is there any reason to think that Geier would find otherwise?


In In re Orthopedic Bone Screw Products Liability Litigation, 159 F.3d 817 (3d Cir. 1998), the court held that a state claim that the applicant filed fraudulent documents with the FDA in while trying to obtain clearance for a product was not preempted. The Supreme Court has granted certiorari limited to the question “whether federal law preempts state law claims alleging fraud on the Food and Drug Administration during the regulatory process for marketing clearance applicable to certain medical devices.” Buckman v. Plaintiffs’ Legal Committee, 120 S.Ct. 2739 (2000).


6. In Freightliner Corp. v. Myrick, 514 U.S. 280 (1995), the Court held that a state law claim that a tractor‑trailer was defectively designed because it lacked air brakes was not preempted by federal regulation.  Although regulations promulgated under the National Highway Traffic Safety Act did not address the subject of air brakes, the defendant manufacturer argued that the absence of regulation was itself indicative of an intent to preclude state regulation.  That argument has prevailed where the courts have found that "Congress intended to centralize all authority over the regulated area in one decision‑maker: the Federal Government."  But in Myrick, the Court found no such intent.  


For a recent example of field pre-emption, see Carrillo v. ACF Industries, Inc., 980 P.2d 386 (Cal. 1999), in which the court held that the Federal Safety Appliance Act barred the plaintiff’s state law claim against a manufacturer of railroad cars for lack of a safety device on the top of freight cars to prevent workers from falling off. Although the act had no provisions addressing this issue uniformity was crucial in switching these cars and states could not add to the cars’ design.


7. The preemption battleground covers many areas that had previously been litigated as common‑law tort cases, as suggested in the following cases: see, e.g., Anguiano v. E. I. Du Pont De Nemours & Co., 44 F.3d 806 (9th Cir. 1995)(TMJ design claim is not preempted by the 1976 Medical Devices Amendments to the Food Drug & Cosmetic Act);  Harris v. American Airlines, Inc., 55 F.3d 1472 (9th Cir. 1995)(claim that airline failed to stop passenger from directing rude and obnoxious racially‑motivated remarks toward plaintiff passenger was preempted by the Airline Deregulation Act);  Hodges v. Delta Airlines, Inc., 44 F.3d 334 (5th Cir. en banc 1995)(negligence claim by passenger hit by falling case of rum against airline for allowing case to be stored in overhead bin was not preempted by Airline Deregulation Act);  Bice v. Leslie's Poolmart, Inc., 39 F.3d 887 (8th Cir. 1994)(claim of inadequate labeling on chemical swimming pool maintenance product was preempted by Federal Insecticide, Fungicide, and Rodenticide Act "FIFRA");  Greenlaw v. Garrett, 59 F.3d 994 (9th Cir. 1995)(federal employee's state claims against former employer for sex discrimination were preempted by federal Civil Service Reform Act). See generally, Ausness, The Case for a “Strong” Regulatory Compliance Defense, 55 Md.L.Rev. 1210 (1996).

_____


ERISA preemption.  The possibility of preemption extends far beyond the area of products liability.  A recent cluster of federal cases has addressed the subject of when and whether health maintenance organizations can be sued for physical harm or death resulting from decisions wrongly denying medical treatment to their insureds.  The cases have uniformly concluded that the 1974 Congressional enactment of the Employee Retirement and Income Security Act (ERISA), 29 U.S.C.A. §§ 1001-1461, does not provide a federal basis for tort actions for damages for health impairments suffered as the result of denial of benefits -- and also that the Act bars tort actions under state law.  The judges deciding these cases have been unusually outspoken about the need for Congressional action.  E.g., Bast v. Prudential Insurance Co., of America, 150 F.3d 1003 (9th Cir. 1998), involving the refusal to authorize an autologous bone marrow transplant; the refusal allegedly leading to death from breast cancer ("Although moved by the tragic circumstances of this case and the seemingly needless loss of life that resulted, we conclude the law gives us no choice but to affirm," quoting from another case).  The Bast court also noted that "without action by Congress, there is nothing we can do to help the Basts and others who may find themselves in this same unfortunate situation." See also Corcoran v. United Healthcare, Inc., 965 F.2d 1321 (5th Cir.), cert. denied, 506 U.S. 1033 (1992), in which a fetus died after the HMO refused to authorize hospitalization in a high-risk pregnancy ("The Corcorans have no remedy, state or federal, for what may have been a serious mistake"). In these cases, the courts have frequently observed that a statute enacted to protect employees and their families has come to bar them from suing for the harm suffered where benefits are wrongly denied.  ERISA does not preempt suits for breach of contract over whether a particular treatment is covered by the contract. See also, Pegram v. Herdrich, ___ U.S. ____, 120 S.Ct. 2143 (2000), holding that, in making decisions involving both eligibility and treatment, an HMO is not acting in a fiduciary capacity for purposes of ERISA.

P. 501.  Replace pp. 501-04 with the following.

Notes and Questions (after Soule)


1. What is the difference in this case between plaintiff's claim based on a manufacturing defect and her claim based on a design defect?  Does the distinction affect any of GM’s defense arguments?


2. Consider how the four elements of the consumer expectations test listed by the trial judge would work in a case like Campbell v. General Motors Corp., 649 P.2d 224 (Cal.1982), in which a bus passenger was thrown from her seat and injured during a sharp turn.  She claimed a defective design because there was no "grab bar" within easy reach of her seat.  Plaintiff presented no expert testimony but did present photographs of the interior of the bus.


The court held that it was enough for Campbell to show "the objective conditions of the product" so that the jurors could employ "[their] own sense of whether the product meets ordinary expectations as to its safety under the circumstances presented by the evidence.  Since public transportation is a matter of common experience, no expert testimony was required to enable the jury to reach a decision on this part of the Barker inquiry."


How might Campbell be analyzed under the second prong of Barker?


3. In Pruitt v. General Motors Corp., 86 Cal.Rptr.2d 4 (App.1999), the plaintiff was hurt when an air bag deployed in a “low impact collision.” The court upheld the trial court’s refusal to charge on the consumer expectations test because the “deployment of an air bag is, quite fortunately, not part of the ‘everyday experience’ of the consuming public. Minimum safety standards for air bags are not within the common knowledge of lay jurors. Jurors are in need of expert testimony to evaluate the risks and benefits of the challenged design.”  Is the relevant expectation that airbags will not hurt you when they are deployed, or that they will not be deployed in low-impact collisions? Does it matter?


Compare Morton v. OwensCorning Fiberglas Corp., 40 Cal.Rptr.2d 22 (App.1995), in which a former insulation installer sued asbestos suppliers after getting mesothelioma—a cancer of the lining that surrounds the lungs.  Plaintiff succeeded before the jury on a consumer expectations approach.  On appeal, defendant argued that such a test was inapplicable in an asbestos case because of its complexity. The court held the consumer expectations test applicable, stating that the question was whether "the circumstances of the product's failure permit an inference that the product's design performed below the legitimate, commonly accepted minimum safety assumptions of its ordinary consumers." Do car buyers or occupants have “commonly accepted minimum safety assumptions” for air bags?


4. What is the basis for GM's argument that the consumer expectations test should be eliminated?  Which of the five reasons offered seems strongest?


5. The court suggests that some car accidents are properly subject to the consumer expectations test.  What do they have in common?  Why doesn't this case fit within that category?


6. Few states have joined California in shifting the burden of proof to defendants on the issue of "excessive preventable danger."  Indeed, in Ray v. BIC Corp., 925 S.W.2d 527 (Tenn. 1996) the position was called “aberrant.” What are the arguments for and against such a shift? 


7. In deciding how the risk-utility factors apply in a particular case, much attention has been given to the feasibility of the alternatives. Consider this passage from Banks v. ICI Americas, Inc., 450 S.E.2d 671 (Ga. 1994):

Numerous lists of factors to be considered by the trier of fact in balancing the risk of the product against the utility or benefit derived from the product have been compiled by various authorities. One factor consistently recognized as integral to the assessment of the utility of a design is the availability of alternative designs, in that the existence and feasibility of a safer and equally efficacious design diminishes the justification for using a challenged design. [ ] The alternative safer design factor reflects the reality that 

[i]t often is not possible to determine whether a safer design would have averted a particular injury without considering whether an alternative design was feasible. The essential inquiry, therefore, is whether the design chosen was a reasonable one from among the feasible choices of which the manufacturer was aware or should have been aware. [ ]

Indeed, the reasonableness of choosing from among various alternative product designs and adopting the safest one if it is feasible is considered the "heart" of design defect cases, [ ], since it is only at their most extreme that design defect cases reflect the position that a product is simply so dangerous that it should not have been made available at all. [ ]

How does a court decide what the “choices” are? Whether they are “feasible”?  Why must the choice be the “safest one”?  An example of the “most extreme” case is discussed in note ____ infra.


8. Reasonable alternative design (RAD). The approach in Banks has been formalized in the Products Restatement §2 comment f, which asserts that the plaintiff “must prove that a reasonable alternative design would have reduced the foreseeable risk of harm.” Sometimes “the feasibility of a reasonable alternative design is obvious and understandable to lay persons and therefore expert testimony is unnecessary to support a finding that the product should have been designed differently and more safely.”  Other products already on the market may serve “a similar function at lower risk and at comparable cost.” (One exception to the necessity for a RAD is discussed in note __ infra.) The comment is explicit about some criteria but recognizes that they will vary from case to case: a “broad range of factors may be considered in determining whether an alternative design is reasonable and whether its omission renders as product not reasonably safe.”  These factors include “among others” the “magnitude and probability of the foreseeable risks of harm, the instructions and warnings accompanying the product, and the nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing.” In addition, the relative advantages and disadvantages of the product and its proposed alternative must be considered. These include the impact on production costs and on “product longevity, maintenance, repair and esthetics; and the range of consumer choice among products.” 

Moreover, the factors interact with one another. For example, evidence of the magnitude and probability of foreseeable harm may be offset by evidence that the proposed alternative design would reduce the efficiency and utility of the product.  On the other hand, evidence that a proposed alternative design would increase production costs may be offset by evidence that product portrayal and marketing created substantial expectations of performance or safety, thus increasing the probability of foreseeable harm. . . . On the other hand, it is not a factor under Subsection (b) that the imposition of liability would have negative effect on corporate earnings or would reduce employment in a given industry.

How might the plaintiff in Soule go about proving a RAD? From the standpoint of the two Restatements, consider the cases discussed in the following notes. Many were decided before the Products Restatement but are concerned with same issues. 


9. When analyzing risk-utility cases, comparisons among products must consider only comparable products.  See Dyson v. General Motors Corp., 298 F.Supp. 1064 (E.D.Pa.1969), refusing to hold a hard-top car defective because it was less protective than a full-frame sedan.  But one hard-top car should not be "appreciably less safe" than other hard-tops.  See also Curtis v. General Motors Corp., 649 F.2d 808 (10th Cir.1981).


10. In Dreisonstok v. Volkswagenwerk, A.G., 489 F.2d 1066 (4th Cir.1974), plaintiff passengers were hurt when the microbus in which they were riding left the road and ran into a tree.  One distinctive feature of the microbus was that its passenger compartment was at the very front of the vehicle.  Plaintiffs' negligence claim alleged that the design was defective because it provided less protection than that available in a "standard American made vehicle, which is a configuration with the passengers in the middle and the motor in the front."  The court, reversing a plaintiffs' judgment, rejected the claim.  After quoting Dyson on the need to distinguish types of vehicles, it continued:


Price is, also, a factor to be considered, for, if a change in design would appreciably add to cost, add little to safety, and take an article out of the price range of the market to which it was intended to appeal, it may be "unreasonable" as well as "impractical" for the courts to require the manufacturer to adopt such change.  Of course, if an article can be made safer and the hazard of harm may be mitigated "by an alternate design or device at no substantial increase in price," then the manufacturer has a duty to adopt such a design but a Cadillac may be expected to include more in the way of both conveniences and "crashworthiness" than the economy car.  Moreover, in a "crashworthy" case, it is necessary to consider the circumstances of the accident itself.  As Dyson puts it, "it could not reasonably be argued that a car manufacturer should be held liable because its vehicle collapsed when involved in a head-on collision with a large truck, at high speed."  In summary, every case such as this involves a delicate balancing of many factors in order to determine whether the manufacturer has used ordinary care in designing a car, which, giving consideration to the market purposes and utility of the vehicle, did not involve unreasonable risk of injury to occupants within the range of its "intended use."


Applying the foregoing principles to the facts of this particular case, it is clear that there was no violation by the defendant of its duty of ordinary care in the design of its vehicle.  The defendant's vehicle, described as "a van type multipurpose vehicle," was of a special type and particular design.  This design was uniquely developed in order to provide the owner with the maximum amount of either cargo or passenger space in a vehicle inexpensively priced and of such dimensions as to make possible easy maneuverability.  To achieve this, it advanced the driver's seat forward, bringing such seat in close proximity to the front of the vehicle, thereby adding to the cargo or passenger space.  This, of course, reduced considerably the space between the exact front of the vehicle and the driver's compartment.  All of this was readily discernible to any one using the vehicle;  in fact, it was, as we have said, the unique feature of the vehicle.  The usefulness of the design is vouchsafed by the popularity of the type.  It was of special utility as a van for the transportation of light cargo, as a family camper, as a station wagon and for use by passenger groups too large for the average passenger car.  It was a design duplicated in the construction of the large trucking tractors, where there was the same purpose of extending the cargo space without unduly lengthening the tractor-trailer coupling.  There was no evidence in the record that there was any practical way of improving the "crashability" of the vehicle that would have been consistent with the peculiar purposes of its design.

The court concluded that the microbus was to be compared only with comparable vehicles.  Here, the defense had presented unrefuted testimony that the safety of the microbus "was equal to or superior to that of other vehicles of like type."


See Bittner v. American Honda Motor Co., 533 N.W.2d 476 (Wis.1995), in which plaintiff was hurt when his 3-wheel ATV overturned going around a corner on a mowed grass path.  Defendant was properly permitted to compare safety records of this ATV with other products intended for similar purposes--snowmobiles, minibikes, trailbikes and 4-wheel ATVs--to suggest that the accident in question was more likely attributable to the operator than to the product.  But Honda should not have been allowed to introduce evidence on the risks of "dissimilar products and activities"--sky-diving, skiing, bicycle riding, scuba diving, football, and passenger automobiles--to show that ATVs were not unreasonably dangerous.  Such evidence could not help the jury decide whether the product at issue was reasonably safe.  The manufacturer's obligations "persist whether or not the product has a high rate of injury associated with it."  In some cases a high rate of injury associated with a product might help the defense because it might permit the jury "to infer plaintiff's contributory negligence."  We consider the role of this sort of defense at p. ___ infra.


11. Does Soule require, or permit, differentiating between products that may be dangerous only to the users, such as food, drink and microbuses, and those that might be dangerous to bystanders as well, such as snowmobiles, and power mowers that toss rocks beyond the lawn?  If a manufacturer has achieved a huge cost reduction by the sacrifice of a small amount of safety, should bystanders be subjected to the additional danger without hope of recovering damages under a balancing test, when they receive no direct benefit from the reduced price?


12. The irreducibly unsafe product. The “extreme” case, mentioned by the Banks supra and in the Products Restatement’s exception to the need for a RAD, involves products whose dangers are known and often great, but for which there are no RADs. O'Brien v. Muskin, 463 A.2d 298 (N.J. 1983), sharpened this issue. It involved an above-ground swimming pool that was properly filled with 3-1/2 feet of water.  The trial judge submitted a warning claim to the jury, which decided it for defendant. The judge’s refusal to submit the design prong of the case was reversed on appeal. It recognized that if there was no reasonable alternative, “recourse to a unique design is more defensible.” Nonetheless:


The evaluation of the utility of a product also involves the relative need for that product; some products are essentials, while others are luxuries.  A product that fills a critical need and can be designed only one way should be viewed differently from a luxury item.  Still other products, including some for which no alternative exists, are so dangerous and of such little use that under the risk-utility analysis, a manufacturer would bear the cost of liability of harm to others.  That cost might dissuade a manufacturer from placing the product on the market, even if the product has been made as safely as possible.  Indeed, plaintiff contends that above-ground pools with vinyl liners are such products and that manufacturers who market those pools should bear the cost of injuries they cause to foreseeable users.


. . .  The trial judge should have permitted the jury to consider whether, because of the dimensions of the pool and slipperiness of the bottom, the risks of injury so outweighed the utility of the product as to constitute a defect. . . .  Viewing the evidence in the light most favorable to plaintiff, even if there are no alternative methods of making bottoms for above-ground pools, the jury might have found that the risk posed by the pool outweighed its utility.

The majority then turned to emphasize a main difference between them and the dissenter:


[The dissenter] would find that no matter how dangerous a product may be, if it bears an adequate warning, it is free from design defects if there is no known alternative.  Under that hypothesis, manufacturers, merely by placing warnings on their products, could insulate themselves from liability regardless of the number of people those products maim or kill.  By contrast, the majority concludes that the judicial, not the commercial, system is the appropriate forum for determining whether a product is defective, with the resultant imposition of strict liability upon those in the commercial chain.


What does "defective" mean in this context?  What analysis if, after several years of warnings that all reasonable people recognize as more than adequate in substance, size and placement, ten people per year in New Jersey still dive into these pools and are paralyzed?  Recall the Dreisonstok case, note ___, supra, in which the court refused to compare the microbus design with that of dissimilar--safer--vehicles.  Is that case inconsistent with O'Brien?


What if 1,000 people accidentally cut themselves badly on sharp knives in New Jersey each year?  In the Barker case, p. ___, supra, the court noted that it need not consider "whether a product that entails a substantial risk of harm may be found defective even if no safer alternative design is feasible."  It cited a law review article in which Justice Traynor suggested liability might be imposed for products "whose norm is danger."  Reconsider Judge Cardozo's analysis of the "Flopper," p. ___ , supra. Despite the package warnings and general knowledge, should there by design defect liability against cigarette manufacturers? 


Other states have rejected the analysis in O'Brien as a matter of common law.  In Baughn v. Honda Motor Co., Ltd., 727 P.2d 655 (Wash. 1986), for example, the court held that a manufacturer of "mini-trail bikes" could not be held liable for injuries suffered when the bikes were used on public roads in disregard of explicit warnings against such usage.  Plaintiff relied on O'Brien for the proposition that the case should go to the jury to weigh the risk and utility of the bikes.  The court insisted that the product was not defective as a matter of law when its warnings (which were found adequate) were followed. Should it matter if ten percent of the users of these bikes are killed in highway accidents? 


The New Jersey legislature sought to restrict O'Brien by providing that there is no liability when there is no "practical and technically feasible alternative design that would have prevented the harm without substantially impairing the reasonably anticipated or intended function of the product."  An exception was created where the court found by "clear and convincing evidence" that "(1) the product is egregiously unsafe or ultra-

hazardous;  (2) the ordinary user or consumer of the product cannot reasonably be expected to have knowledge of the product's risks, or the product poses a risk of serious injury to persons other than the user or consumer;  and (3) the product has little or no usefulness."  N.J.S.A. 2A:58C-3.


The Products Restatement states that liability may flow even if a product has no RAD if its value is deemed to be minimal. It recognized that some courts had imposed liability for generic products with a "manifestly unreasonable design.” Section 2, comments d and e, accepted this approach as to prank exploding cigars but rejected it for “alcoholic beverages, firearms, and above-ground swimming pools.” What about all-terrain vehicles? 


16. Causation.  As with manufacturing defects, the supplier must anticipate uses that were not intended.  In Price v. Blaine Kern Artista, Inc., 111 Nev. 515, 893 P.2d 367 (1995), plaintiff entertainer had bought an oversized caricature head mask of then-President George Bush made by defendant.  While entertaining in Las Vegas plaintiff either tripped or was pushed from behind and was hurt by the shifting weight of the mask when he fell.  His negligence action claimed a defective design in that the mask did not have a safety harness to support the head and neck in case of a fall.  Defendant argued that if plaintiff had been deliberately pushed by a drunk or by a political foe of President Bush that was not a foreseeable use of the mask.  The court disagreed: a fact question was presented whether defendant should have foreseen the possibility of some sort of violent reaction by intoxicated or politically volatile persons, "ignited by the oversized caricature of prominent political figures."  What if it had been shown that the plaintiff had tripped over a wire?  Been bumped into accidentally?

 
17. Should a consumer expectations test--whether narrowly or broadly defined--be retained?  Or should exclusive reliance be placed on risk-utility analysis?  Consider the following case.

P. 510.  Replace pp. 510-16 with the following.

Notes and Questions [after Camacho]

1. On the crashworthiness issue, what is the argument for applying the doctrine in the case of automobiles?  Do these considerations justify extending it to motorcycles?


2. Is it justifiable to use the risk-utility test when the danger is as "open and obvious" as it was in this case?  If a state uses the consumer expectations test can the victim ever win a claim based on defective design when hurt by a danger that was "open and obvious"?  In Luque v. McLean, 501 P.2d 1163 (Cal.1972), defendant manufactured a power lawnmower that cut grass with a single revolving blade and ejected it through an open, unprotected hole in the front.  Printed next to the hole was the word "caution."  While mowing, plaintiff stepped in front of the running mower to remove a carton from its path.  He slipped on wet grass and, as he fell backward, his hand slid into the unguarded hole and was mangled by the rotary blade spinning at 100 revolutions per second.  How might this case be analyzed under the two opinions in Camacho?  What test is appropriate if the mower's unguarded hole occasionally permitted stones to fly out and hit pedestrians?


3. What is the relevance of the discussion in footnote 8 about plaintiff's motivations in buying the model he chose?  Courts that use the consumer expectations test in this type of motorcycle case reject plaintiffs' claims in comparable fact situations.  See, e.g., Kutzler v. AMF Harley-Davidson, 550 N.E.2d 1236 (Ill.App.), appeal denied 555 N.E.2d 377 (Ill.1990). 


4. The court says that "the record contains some evidence to support the conclusion that Honda could have provided crash bars at an acceptable cost without impairing the motorcycle's utility or substantially altering its nature."  If the motorcycle cost $5,000, how much could the crash bars cost and still be an "acceptable cost"?  What is the significance of the fact that other manufacturers offered the crash bars?  Is it relevant that they offered it as optional equipment?


5. Under the risk-utility test how do the Barker factors differ from the seven

factor test used in Camacho? 


6. Can you imagine a situation in which the absence of leg guards would cause injury to a bystander? If so, should the dissent analyze the case differently?  That is, should the consumer expectations test apply to cases in which the harm is suffered not by the buyer or user but by a stranger?


Some courts have focused on the victim. E.g., Ewen v. McLean Trucking Co.,  706 P.2d 929 (Or. 1985) (consumer expectations test inapplicable where pedestrian is hit by truck claimed to have blind spot when the truck backs up). Other courts, however, focus on the expectations of the buyer or user. Gaines-Tabb v. ICI Explosives, USA, Inc., 160 F.3d 613 (10th Cir. 1998), arose out of the bombing of the federal building in Oklahoma City. The court held that since the ordinary consumers, the farmers who bought ammonium nitrate to use as fertilizer, knew of its explosive dangers, the manufacturer could not be held liable to bombing victims under the state’s consumer expectations test. See also Tabeiros v. Clark Equipment Co., 944 P.2d 1279 (Haw. 1997), in which plaintiff was hurt by a co-worker who backed into him due to a blind spot in the vehicle. The court held that since the blind spot was an open and obvious danger known to everyone working in the area, the plaintiff was barred under the consumer expectations test. (Would the analysis change if the truck had backed into a stranger outside of the work area while being taken for servicing?) 


7. In the Products Restatement, the only explicit exception to risk-utility analysis applies to food cases, and draws largely on cases involving customers choking on chicken bones in chicken salad or on fish bones in chowder.  Though plaintiffs in these cases might have claimed a manufacturing defect, it was difficult to tell if this was an aberration from a norm or an intrinsic (albeit unwanted) part of a designed dish.  Section 7 provides that “a harm-causing ingredient of the food product constitutes a defect if a reasonable consumer would not expect the food product to contain that ingredient.” 


8. The significance of the choice between the tests is suggested by Hernandez v. Tokai Corp., 2 S.W.3d 251 (Tex. 1999), involving a child who was burned after a sibling gained access to a disposable lighter and started a fire:

Tokai argues that the weight of authority in other jurisdictions is to reject disposable lighter design-defect claims as a matter of law.   This is true, but there is more to it.   Courts in jurisdictions that employ a consumer-expectation test for determining defect have mostly held that disposable lighters without childproof features are not defectively designed because they function in the manner expected by the intended adult consumers. But courts in jurisdictions employing a risk-utility analysis have mostly concluded that the determinative considerations are usually matters for the jury. Courts in risk-utility jurisdictions that have rejected disposable lighter design-defect claims as a matter of law have reasoned that the test for liability should apply differently to "simple tools" like disposable lighters.

Does the lighter example suggest that one test is preferable to the other in lighter cases? In all cases? 


9. Did “strict liability” play a role in the decision in either Soule or Camacho? Would either be decided differently under a negligence analysis? Recall that section 2b of the Products Restatement, p. ___, supra,  does not use either conceptual label.


10. One criticism leveled at case-by-case risk-utility analysis is that it denies products manufacturers the guidance of uniform standards. That concern is discussed in Dawson v. Chrysler Corp., 630 F.2d 950 (3d Cir.1980), cert. denied 450 U.S. 959 (1981).  The court, applying New Jersey law, upheld a judgment for $2 million for a driver who was crushed after his car skidded sideways into a pole and wrapped around it.  Evidence showed that using a firmer side frame would have added 200-250 pounds to the weight of the car and $300 to the cost.  The court noted that even though the car's design complied with the National Traffic and Motor Vehicle Safety Act, that fact did not exempt the manufacturer from liability under state common law.  It went on to point out that:


The result of such arrangement is that while the jury found Chrysler liable for not producing a rigid enough vehicular frame, a factfinder in another case might well hold the manufacturer liable for producing a frame that is too rigid.  Yet, as pointed out at trial, in certain types of accidents--head-on collisions--it is desirable to have a car designed to collapse upon impact because the deformation would absorb much of the shock of the collision, and divert the force of deceleration away from the vehicle's passengers.  In effect, this permits individual juries applying varying laws in different jurisdictions to set nationwide automobile safety standards and to impose on automobile manufacturers conflicting requirements.  It would be difficult for members of the industry to alter their design and production behavior in response to jury verdicts in such cases, because their response might well be at variance with what some other jury decides is a defective design.  Under these circumstances, the law imposes on the industry the responsibility of insuring vast numbers of persons involved in automobile accidents.


Equally serious is the impact on other national social and economic goals of the existing case-by-case system of establishing automobile safety requirements.  As we have become more dependent on foreign sources of energy, and as the price of that energy has increased, the attention of the federal government has been drawn to a search to find alternative supplies and the means of conserving energy.  More recently, the domestic automobile industry has been struggling to compete with foreign manufacturers which have stressed smaller, more fuel-efficient cars.  Yet, during this same period, Congress has permitted a system of regulation by ad hoc adjudications under which a jury can hold an automobile manufacturer culpable for not producing a car that is considerably heavier, and likely to have less fuel efficiency.


The court concluded that letting individual juries impose liability for defective designs was neither "fair nor efficient."  Since Congress had permitted the common law to continue, and "because Congress is the body best suited to evaluate and, if appropriate, to change that system, we decline today to do anything in this regard except to bring the problem to the attention of the legislative branch."

P. 522. Replace pp. 522-50 with the following.

D. Safety Instructions and Warnings


After having considered the design of the product, we turn to the search for defects in the words--instructions and warnings--that accompany the product whether on the package, on the product or on an insert that comes with the product.  These words may reduce risk by instructing users in how to obtain the benefits from the product's intended use and by alerting users to the dangers of using the product in ways unintended by the manufacturer. Words may also alert potential buyers and users to irreducible dangers in the product, dangers that cannot be reasonably reduced by the manufacturer nor avoided by consumers no matter how careful they may be. Warnings of side effects of pharmaceuticals are perhaps the most common examples of the latter. Keep this distinction in mind in considering the types of words discussed in this section.


A Threshold Question: Common Knowledge and the Duty to Warn. The first issue in these cases is whether any words at all are needed to address the risk in question. In Brown Forman Corp. v. Brune, 893 S.W.2d 640 (Tex.App.1994), the court held that no notice was required on a bottle of tequila to warn against the dangers of drinking a large quantity in a short period of time.  The underage plaintiff, already intoxicated from other drinking, died after drinking unmixed tequila from a glass, and then the bottle, "heavily and rapidly."  The dangers were apparent even to an 18-year-old person.  No warning would have averted what happened.

Nor is there a duty to warn about the dangers of riding unrestrained in the cargo bed of a pickup truck. In Maneely v. General Motors Corp., 108 F.3d 1176 (9th Cir. 1997), the court, suing California law, noted the pervasiveness of “buckle-up” campaigns and the “manifest danger” of “being ejected from the vehicle during a crash or being slammed against an unforgiving hard surface of the vehicle itself.”   From all of this “we conclude that the dangers of riding unrestrained in a moving motor vehicle have become common knowledge and are firmly engraved upon the public consciousness.” (As to design defect, the consumer expectations test would yield the same analysis. The truck passed risk-utility analysis because the design outweighed its dangers as a matter of law: to redesign a pickup truck to provide protective seats “and occupant packaging” would “transform the cargo-hauling pickup truck into just another passenger-carrying vehicle and would eliminate its utility in carrying cargo.)  


Compare Hon v. Stroh Brewery Co., 835 F.2d 510 (3d Cir.1987), in which the 26-year-old decedent drank two or three cans of defendant's beer nightly an average of four nights per week over six years.  Plaintiff claimed that decedent had died of pancreatitis as a result of the drinking.  The product was alleged to be defective for lack of a warning because although "medical science has now established that either excessive or prolonged, even though moderate, use of alcohol may result in diseases of many kinds, including pancreatic disease," this was not commonly understood at the time by consumers.  The trial judge's grant of summary judgment to Stroh, predicated on Pennsylvania law, was reversed.  On this record a jury could properly have found that although the amount consumed "was potentially lethal, that fact was known neither to [decedent] nor to the consuming public."


In Benedi v. McNeil-P.P.C., Inc., 66 F.3d 1378 (4th Cir.1995), the court, using Virginia law, upheld plaintiff's negligence award after his liver failed when he used defendant's Tylenol for a few days while drinking three or four glasses of wine per evening.  Defendant argued that it had had no notice of the danger before plaintiff took the tablets--a claim the court held that the jury could properly have rejected.  Once the defendant makes that argument can it also argue that no warning was needed?


In Emery v. Federated Foods, Inc., 863 P.2d 426 (Mont. 1993), 2½-year-old Chad choked on marshmallows. The court held, 5-2, that a jury should decide whether it was common knowledge that young children were at risk in eating marshmallows (because they expand “when they are soaked with liquid secretions that are present in the breathing tubes of the lungs."  Further, an "aspirated piece of marshmallow can be very difficult to dislodge. . . An aspirated marshmallow fragment might not be reachable with a finger and could be difficult to dislodge with a Heimlich maneuver."


We turn now to cases in which defendant does not contest the need for a warning. The issue, rather, is the adequacy of the warning from a variety of perspectives. 

---

HOOD v. RYOBI AMERICA CORPORATION

United States Court of Appeals, Fourth Circuit, 1999.

181 F.3d 608.

Before WILKINSON, Chief Judge, and WIDENER and KING, Circuit Judges.

WILKINSON, Chief Judge:


. . .


Hood purchased a Ryobi TS-254 miter saw in Westminster, Maryland on February 25, 1995, for the purpose of performing home repairs. The saw was fully assembled at the time of purchase. It had a ten-inch diameter blade mounted on a rotating spindle controlled by a finger trigger on a handle near the top of the blade. To operate the saw, the consumer would use that handle to lower the blade through the material being cut.


Two blade guards shielded nearly the entire saw blade. A large metal guard, fixed to the frame of the saw, surrounded the upper half of the blade.   A transparent plastic lower guard covered the rest of the blade and retracted into the upper guard as the saw came into contact with the work piece.


A number of warnings in the operator's manual and affixed to the saw itself stated that the user should operate the saw only with the blade guards in place.   For example, the owner's manual declared that the user should "KEEP GUARDS IN PLACE" and warned:  "ALWAYS USE THE SAW BLADE GUARD.   Never operate the machine with the guard removed";  "NEVER operate this saw without all guards in place and in good operating condition"; and "WARNING: TO PREVENT POSSIBLE SERIOUS PERSONAL INJURY, NEVER PERFORM ANY CUTTING OPERATION WITH THE UPPER OR LOWER BLADE GUARD REMOVED."  The saw itself carried several decals stating "DANGER: DO NOT REMOVE ANY GUARD.   USE OF SAW WITHOUT THIS GUARD WILL RESULT IN SERIOUS INJURY";  "OPERATE ONLY WITH GUARDS IN PLACE"; and "WARNING . . . DO NOT operate saw without the upper and lower guards in place."


The day after his purchase, Hood began working with the saw in his driveway. While attempting to cut a piece of wood approximately four inches in height Hood found that the blade guards prevented the saw blade from passing completely through the piece.   Disregarding the manufacturer's warnings, Hood decided to remove the blade guards from the saw. Hood first detached the saw blade from its spindle. He then unscrewed the four screws that held the blade guard assembly to the frame of the saw. Finally, he replaced the blade onto the bare spindle and completed his cut.


Rather than replacing the blade guards, Hood continued to work with the saw blade exposed. He worked in this fashion for about twenty minutes longer when, in the middle of another cut, the spinning saw blade flew off the saw and back toward Hood. The blade partially amputated his left thumb and lacerated his right leg.


Hood admits that he read the owner's manual and most of the warning labels on the saw before he began his work. He claims, however, that he believed the blade guards were intended solely to prevent a user's clothing or fingers from coming into contact with the saw blade. He contends that he was unaware that removing the blade guards would permit the spinning blade to detach from the saw. But Ryobi, he claims, was aware of that possibility. In fact, another customer had sued Ryobi after suffering a similar accident in the mid-1980s.


[In Hood’s diversity case he] raised claims of failure to warn and defective design under several theories of liability. On cross-motions for summary judgment the district court entered judgment for the defendants on all claims, finding that in the face of adequate warnings Hood had altered the saw and caused his own injury. [ ]. Hood appeals.

II.


A manufacturer may be liable for placing a product on the market that bears inadequate instructions and warnings or that is defective in design. Moran v. Faberge, Inc., [332 A.2d 11, 15 (Md.1975)]; [ ]. Hood asserts that Ryobi failed adequately to warn of the dangers of using the saw without the blade guards in place. Hood also contends that the design of the saw was defective. We disagree on both counts.1
A.


Hood first complains that the warnings he received were insufficiently specific.   Hood admits that Ryobi provided several clear and conspicuous warnings not to operate the saw without the blade guards. He contends, however, that the warnings affixed to the product and displayed in the operator's manual were inadequate to alert him to the dangers of doing so. In addition to Ryobi's directive "never" to operate a guardless saw, Hood would require the company to inform of the actual consequences of such conduct. Specifically, Hood contends that an adequate warning would have explained that removing the guards would lead to blade detachment.


We disagree. Maryland does not require an encyclopedic warning.  Instead, "a warning need only be one that is reasonable under the circumstances."  Levin v. Walter Kidde & Co., [248 A.2d 151, 153 (Md. 1968). A clear and specific warning will normally be sufficient--"the manufacturer need not warn of every mishap or source of injury that the mind can imagine flowing from the product." [ ]; see Levin, [ ] (declining to require warning of the danger that a cracked syphon bottle might explode and holding "never use cracked bottle" to be adequate as a matter of law). In deciding whether a warning is adequate, Maryland law asks whether the benefits of a more detailed warning outweigh the costs of requiring the change.  [Moran].


Hood assumes that the cost of a more detailed warning label is minimal in this case, and he claims that such a warning would have prevented his injury. But the price of more detailed warnings is greater than their additional printing fees alone. Some commentators have observed that the proliferation of label detail threatens to undermine the effectiveness of warnings altogether. See James A. Henderson, Jr. & Aaron D. Twerski, Doctrinal Collapse in Products Liability: The Empty Shell of Failure to Warn, 65 N.Y.U. L.Rev. 265, 296-97 (1990). As manufacturers append line after line onto product labels in the quest for the best possible warning, it is easy to lose sight of the label's communicative value as a whole. Well-meaning attempts to warn of every possible accident lead over time to voluminous yet impenetrable labels--too prolix to read and too technical to understand.


By contrast, Ryobi's warnings are clear and unequivocal. Three labels on the saw itself and at least four warnings in the owner's manual direct the user not to operate the saw with the blade guards removed. Two declare that "serious injury" could result from doing so. This is not a case where the manufacturer has failed to include any warnings at all with its product. [ ] Ryobi provided warnings sufficient to apprise the ordinary consumer that it is unsafe to operate a guardless saw--warnings which, if followed, would have prevented the injury in this case.


It is apparent, moreover, that the vast majority of consumers do not detach this critical safety feature before using this type of saw. Indeed, although Ryobi claims to have sold thousands of these saws, Hood has identified only one fifteen-year-old incident similar to his. Hood has thus not shown that these clear, unmistakable, and prominent warnings are insufficient to accomplish their purpose. Nor can he prove that increased label clutter would bring any net societal benefit. We hold that the warnings Ryobi provided are adequate as a matter of law.


[The court then rejected plaintiff’s claim based on design defect, discussed below in note __.] 


Warned never to operate his miter saw without the blade guards in place, Hood nonetheless chose to detach those guards and run the saw in a disassembled condition.   We hold that Ryobi is not liable for Hood's resulting injuries under any of the theories of recovery raised here. The judgment of the district court is therefore affirmed. 

Notes and Questions


1. Adequacy.  What are the strongest arguments for inadequacy in Hood?  What would it take to create a jury question here? Several cases have developed criteria for determining the adequacy of a warning.  Consider this summary from Pittman v. Upjohn Co., 890 S.W.2d 425 (Tenn.1994):


A reasonable warning not only conveys a fair indication of the dangers involved, but also warns with the degree of intensity required by the nature of the risk.  [ ]  Among the criteria for determining the adequacy of a warning are:  1. the warning must adequately indicate the scope of the danger;  2. the warning must reasonably communicate the extent or seriousness of the harm that could result from misuse of the drug;  3. the physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger;  4. a simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it and, . . . 5. the means to convey the warning must be adequate.  [ ]

Are these appropriate factors?  How does the warning in Hood fare under them?


The adequacy of a warning may be a question even where the plaintiff did not read the warning that was given.  In Johnson v. Johnson Chemical Co., 588 N.Y.S.2d 607 (App.1992), plaintiff was hurt when an anti-roach fogger exploded while plaintiff was using it in the kitchen--with the pilot light on the stove still lit, despite a warning to shut off pilot lights among other possible sources of flame.  When defendant argued that the adequacy of the warning was irrelevant when the warning was not read, the court responded:

This argument loses its persuasive force, however, once it is understood that the intensity of the language used in the text of a warning is only one of the factors to be considered in deciding whether such warning is adequate.  A second factor to be considered is the prominence with which such language is displayed.  [ ].  For example, the warning "harmful if swallowed" is less intense than the warning, "swallowing will result in death";  however, the former, less intense warning, when displayed prominently in block letters on the front label of a product, may be ultimately more effective than the latter, more intense warning, when [the latter is] displayed unobtrusively in small letters in the middle of a 10-page package insert [ ].  A consumer such as Ms. Kono who, by her own admission, tends to ignore one sort of label, might pay heed to a different, more prominent or more dramatic label.


Although the question of adequacy has generally been held to be a question of fact, courts recognize that in clear cases it may become one of law.  See Martin v. Hacker, 628 N.E.2d 1308 (N.Y. 1993), involving a warning accompanying the drug reserpine.  The court reviewed the text at length and, using the same factors listed in Pittman, found no question for a jury.  Some courts treat the issue as one of law in the first instance on the ground that the text of the warning is before the court and it can make that decision.  See, e.g., Mackowick v. Westinghouse Electric Corp., 575 A.2d 100 (Pa. 1990).


2. Causation and the “heeding presumption.” Several recent cases have invoked a "heeding presumption"--requiring the party responsible for the inadequate warning to show that the user would not have heeded an adequate warning.  See Coffman v. Keene Corp., 628 A.2d 710 (N.J. 1993), in which the defendant argued that the presumption could not be justified empirically because "it is nearly impossible to go through a day without consciously ignoring warnings designed to protect health and safety."  The court accepted that assertion but concluded that the presumption was justified because it would operate as a "powerful incentive" to manufacturers.  If they omitted needed warnings they could no longer argue that the plaintiff might not have heeded one even if it had been there.  A possible subject for "speculation" was removed from the jury's consideration.


Compare General Motors Corp. v. Saenz, 873 S.W.2d 353 (Tex.1993), in which the court rejected a heeding presumption where plaintiffs claimed that they had not been adequately warned about the dangers of overloading a truck.  Although warnings to that effect were placed in the owner's manual and in the door jamb, plaintiffs argued that the wording was inadequate.  The court found no reason to conclude that if the wording had been better the accident would not have happened.

3. Safety Instructions.  Words that can help make the product safer might include statements that certain uses should be avoided or more specific directions about how to use or apply a product.  Consider the following examples.


a. In Moran v. Fabergé, Inc., cited in Hood, two teenagers decided to try to scent a candle by pouring cologne on it somewhat below the flame.  As one did this, the cologne, containing 82% alcohol, instantly ignited causing serious burns to the other teenager.  After the jury found defendant negligent for failing to warn of the cologne's flammability, the trial judge granted judgment n.o.v.  The appellate court reinstated the verdict.  Although this particular accident was unforeseeable, other similar accidents, such as a woman accidentally spilling the cologne onto a lighted candle, might warrant a warning.  The "cost of giving an adequate warning is usually so minimal, amounting only to the expense of adding some more printing to a label, that this balancing process will almost always weigh in favor of an obligation to warn of latent dangers, if the manufacturer is otherwise required to do so."  Is it relevant that the cologne had not caused a known accident in 27 years?  What might the safety directions say?  Might the defendant also need to warn against ingesting?  Against keeping it within reach of infants?  Against not cleaning it up after it spills? Can Hood be reconciled with Moran?


b. Even the most explicit language may not suffice.  See Campos v. Firestone Tire & Rubber Co., 485 A.2d 305 (N.J. 1984), suggesting that a jury might find that pictorial messages were required if the product was likely to be used by migrant workers who did not speak English. 


c. In Ragans v. Miriam Collins-Palm Beach Laboratories Co., 681 So.2d 1173 (Fla.App. 1996), plaintiff hairstylist was using a permanent wave kit that she had used 30-50 times before. It contained wave lotion in a clear bottle and neutralizer in a white plastic bottle. The activator came in a tube that said “ADD TO CLEAR BOTTLE ONLY.” The instructions also stated that adding the activator “to other than wave lotion can cause serious injury.” Plaintiff inadvertently poured a few drops of activator into the neutralizer bottle. “The resulting mixture reacted explosively and shot out of the neutralizer bottle with enough force to hit the ceiling” and cause severe chemical burns and permanent facial injuries. The court concluded that a jury question was presented because the words failed to warn of the dangerous consequences of not following the five-word direction. Neither did a leaflet inside the box which, in step number 5, again simply warned of “serious injury.” Is it relevant that plaintiff argued that she understood the instructions to mean that an improper mixture could damage a customer’s scalp or hair?


4. Why does the court reject plaintiff’s argument that Ryobi should have told him about the precise danger of removing the guard? If a user thinks that a warning is addressed to getting fingers or clothing caught in the machine, and thinks correctly that such a peril can be avoided, and Ryobi knows another (not widely known) reason for keeping the guard on why shouldn’t they have to tell the user about that peril as well? Hood suggests that information has costs as well as benefits. Consider Cotton v. Buckeye Gas Prods.  Co., 840 F.2d 935 (D.C.Cir.1988), in which plaintiff was hurt when propane tanks on the job site exploded.  He argued that the labels were inadequate.  In the course of rejecting the claims, the court observed:

The primary cost [of added warning] is, in fact, the increase in time and effort required for the user to grasp the message.  The inclusion of each extra item dilutes the punch of every other item.  Given short attention spans, items crowd each other out;  they get lost in fine print. . . . 

[Plaintiff] discounts altogether the warnings in the pamphlet, without even considering what the canister warning would have looked like if Buckeye had supplemented it not only with the special items he is personally interested in--in hindsight--but also with all other equally valuable items (i.e., "equally" in terms of the scope and probability of the danger likely to be averted and the incremental impact of the information on user conduct).  If every foreseeable possibility must be covered, "[T]he list of foolish practices warned against would be so long, it would fill a volume."  [ ]

Is this analysis relevant to Mr. Hood’s claim?


5. The addressee.  An important question in judging the need for, and adequacy of, warnings is whom they are to reach.  The normal rule is that they must reach the person who is likely to use the product. Sometimes, though, that may not be feasible, as where children may be users.  One cluster of cases involves the claim that disposable cigarette lighters were dangerous because they were likely to fall into the hands of very young children who could easily get them to work.  In addition to attacks on the design, claims were also made that a warning was needed.  Compare Bean v. BIC Corp., 597 So.2d 1350 (Ala.1992)(jury question whether warnings on package and lighter were adequate) with Kirk v. Hanes Corp., 16 F.3d 705 (6th Cir.1994)(Michigan law imposes no duty to warn since danger of lighter is obvious to adult buyers). Recall the Tokai case, p. ___, supra and note ___, infra.. 

6. On the design part of the case, the Hood court understood plaintiff to be asserting that “Ryobi should have designed its saw to operate equally well with the guards in place or removed.” The court responded that Maryland imposed “no duty to predict that a consumer will violate clear, easily understandable safety warnings such as those Ryobi included with this product.” Assume that a power lawnmower has a large hole over the place where the blades turn and that it could be covered by a safety screen with minimal impairment of performance at the cost of 75 cents. Can you frame a warning clear enough to protect the manufacturer against liability? The Hood court adverted to that question in the following passage on the link between design and warning:


We recognize that the American Law Institute has recently underscored the concern that comment j of the Second Restatement, read literally, would permit a manufacturer of a dangerously defective product to immunize itself from liability merely by slapping warning labels on that product. See [Products Restatement § 2 cmt. l  & Reporter's Note]. We are all afflicted with lapses of attention; warnings aimed simply at avoiding consumer carelessness should not absolve a manufacturer of the duty to design reasonable safeguards for its products. See cmt. l , illus. 14 (when warning could not eliminate the possibility of accidental contact with a dangerous shear point, decal declaring "keep hands and feet away" does not bar a design defect claim).


The Maryland courts have already made clear, however, that warnings will not inevitably defeat liability for a product's defective design. [ ] (such warnings as "never leave tool running unattended" and "do not place fingers or hands in the path of the saw blade" are too vague to defeat manufacturer's liability for failing to include blade guards on its saws). Maryland has thus sought to encourage manufacturers to rid their products of traps for the unwary, while declining to hold them responsible for affirmative consumer misuse.

Why were the warnings in the principal case not “too vague”? What kind of a warning could “eliminate the possibility of accidental contact with a dangerous shear point”?

7. When, if ever, can the supplier choose to give a safety instruction instead of making the intrinsic product safer?  Assume that Honda, rejecting the advice of its marketing department, had placed in large print on every item that lacked leg guards the following conspicuous statement:  "WARNING.  THIS PRODUCT CONTAINS NO LEG GUARDS.  ANY ACCIDENT IS LIKELY TO CAUSE THE OCCUPANT SERIOUS LEG INJURIES."  Might this have affected the result in Camacho?  Suppose the statement were supplemented by language stating that the guards were available as optional equipment?  On the more expensive models of Honda motorcycles?  Only on specified models sold by competitors?  What if the statement indicated the number of motorcyclists who had suffered leg injuries during the preceding year and the kinds of injuries they had sustained? Would it have mattered whether the leg guards could have been added for a cost that was lower than the expected benefits?


States that hold that products with open and obvious dangers cannot be defective would follow the dissent in Camacho and deny liability using either that rule itself or a consumer expectations test.  For a discussion of events that led a state to overturn its "open and obvious" rule in a motorcycle leg guard case, see Satcher v. Honda Motor Co., 52 F.3d 1311 (5th Cir.1995)(Mississippi law).

8. In Tokai, p. ___, supra, the court considered the approach to design defects in the context of disposable cigarette lighters. Part of that analysis noted that a “product intended for adults need not be designed to be safe for children solely because it is possible for the product to come into a child's hands. . . . The risk that adults, for whose use the products were intended, will allow children access to them, resulting in harm, must be balanced against the products' utility to their intended users.”  The court expressed concern lest products liability overly restrict consumer choice:

The [Products Restatement] offers two examples:  a smaller car that is not as crashworthy as a larger car merely because it is not as large, and a bullet proof vest that offers only front-and-back protection but is more flexible and comfortable and less expensive than a wrap-around model. Consumers are entitled to consider the risks and benefits of the different designs and choose among them.   The briefs in this case suggest other examples:  a chemistry set for teenagers that includes a Bunsen burner and chemicals that most younger children should not be allowed to use; a high-power nail gun that should be used only by experienced carpenters;  and a sailboat designed for speed rather than stability that is safe only for more experienced sailors.   A chemistry set designed for the ordinary teenager is not unreasonably dangerous solely because it is possible that a younger sibling could get into it and harm himself or others.   Products liability law does not force experienced carpenters to use only nail guns that are safe for the garage workshop.   A sailboat pilot may choose between speed and stability.   To make such products safe for the least apt, and unintended, user would hold other users hostage to the lowest common denominator.


The court also noted that the “utility of disposable lighters must be measured with reference to the intended adult users. Consumer preference--that is, that users like [plaintiff’s parents] simply prefer lighters without child-resistant features--is one consideration. Tokai also argues that adults whose dexterity is impaired, such as by age or disease, cannot operate child-resistant lighters, but [plaintiff] disputes this. If Tokai were shown to be correct, then that would be an additional consideration in assessing the utility of non-child-resistant lighters.”


If one accepts this line of reasoning for the design defect claim, does it have implications for the warning question? 


9. Relationship between design and warning. Notes 6, 7 and 8 have indicated that questions of design and warning often overlap. Recall O’Brien v. Muskin, p.___ supra.  Recall also the discussion in the Products Restatement of the way a product is portrayed or marketed as being relevant to risk-utility analysis, p. ___, supra. We turn now to a more explicit discussion of the interplay between the two. 

Although most courts have separated the product’s design from the words accompanying the product, that separation has recently begun to be challenged. In Hansen v. Sunnyside Products, Inc., 65 Cal.Rptr.2d 266 (App. 1997), plaintiff was injured when defendant’s household cleanser, which contained hydrofluoric acid, came through a tiny hole in a glove she was wearing to protect against contact with the cleanser. The defendant sought to present evidence about the warnings on the package in an effort to show that the warnings had prevented harm in the past. The court agreed that this was permissible since it might help the jury to decide the design question: “The bottom-line issue is whether the product is likely to cause harm. Warnings are appropriately considered in that determination.” The two theories differ because “whereas an adequate warning will avoid liability on a failure to warn theory, it is but one factor to be weighed in the balance in a design defect case.” Finally:

We do not think that the risk to the consumer of the design of many household products can be rationally evaluated without considering the product’s warnings. Thus, for example, what is the risk of the design of a power saw, or other power tools or equipment, without considering the product’s directions and warnings? We dare say that the risk would be astronomically, and irrationally high.  The same could be said about common garden pesticides, or even the household microwave oven. In our view, were we to ask jurors to evaluate the risks of the design of many household products without considering their directions or warnings, the practical result would be the withdrawal from the market of many useful products that are dangerous in the abstract but safe when used as directed. 


Compare Uniroyal Goodrich Tire Co. v. Martinez, 977 S.W.2d 328 (Tex. 1998), involving a tire that exploded while being mounted on the wrong-sized rim. The court, 5-4, held that if there was a safer way to make a product, the manufacturer could be held liable even though the injury could have been avoided if the user had followed the warnings. The dissenters noted that § 2, comment f, of the Products Restatement, citing Hansen, included among the factors to be considered in risk-utility analysis “the nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing.” The dissenters asserted that another example of the role of warnings in design cases was the aerosol can: “Such cans are not defective merely because they could be redesigned so as not to explode if punctured or incinerated. A warning against such misuse ought to be sufficient.”  Is that sound? Is it consistent with the discussion of warning in Hood? 


10. Misuse.  As Camacho and Hood suggest, injuries often result from "unintended" uses of the product.  As these cases and Soule make clear, this is not a complete defense if the "misuse" or "unintended use" was one that was reasonably foreseeable.  At its simplest, a manufacturer of screwdrivers is expected to know that its product is widely used to pry open the lids of tins and other containers.  So, too, a supplier of chairs must anticipate that many people use them to stand on instead of using ladders.  How wide a range of uses must suppliers anticipate?  Consider these examples and whether a warning would have mattered.


a. In Ellsworth v. Sherne Lingerie, Inc., 495 A.2d 348 (Md. 1985), plaintiff wore a nightgown manufactured by defendant inside out, so that the pockets were "flapping or protruding."  As she put a tea kettle on the front burner of her electric stove, she reached above the stove for a coffee filter.  Her nightgown ignited and she was severely burned.  A defense judgment entered on a jury verdict was reversed on appeal.  The court agreed that the question of misuse was part of the plaintiff's case on defectiveness.  In this case:


Clearly, and concededly, Appellant was using the nightgown for a reasonably foreseeable purpose.  We conclude that her manner of use of the nightgown, though possibly careless, was reasonably foreseeable as a matter of law.  It certainly may be foreseen that wearing apparel, such as nightgowns and robes, will occasionally be worn inside out.  It is also foreseeable that a loosely fitting gown will come into contact with sources of ignition in the environment where it may be expected to be worn, and particularly when worn in the kitchen and near a stove.  Momentary inattention or carelessness on the part of the user, while it may constitute contributory negligence, does not add up to misuse of the product under these circumstances.

If misuse is established should it be a complete bar to recovery?  The role of contributory fault in defective product cases is discussed at p. ___, infra.


b. A young child threw a beer bottle against a telephone pole.  The bottle broke and hurt the child.  Venezia v. Miller Brewing Co., 626 F.2d 188 (1st Cir.1980).  The manufacturer was absolved of liability because the court concluded that under Massachusetts law this would not be held a "foreseeable" use of the bottle.  Would the analysis differ if the plaintiff was hurt when the bottle fell from his grasp and landed on a concrete floor?


c. Sometimes the question of defect is affected by the marketing scheme.  In Lugo v. LJN Toys, Ltd., 552 N.E.2d 162 (N.Y. 1990), a playmate threw a detachable part of a doll made by defendant into the eye of plaintiff.  The claim was that the doll was a replica of a well-known television cartoon character, Voltron, who overcame enemies by hurling his shield at them.  The detachable part of the doll that was thrown was variously described as a "shield," "blade," or "star."


The court held that summary judgment was properly denied.  Product suppliers had to anticipate uses that were "unintended but reasonably foreseeable."  Here, plaintiff "has submitted expert evidence that, based upon customs and standards in the toy safety community, the part was defective because detachable from the doll and that throwing it was foreseeable because of the extensive television exposure in which Voltron did so."


d. In Port Authority of New York and New Jersey v. Arcadian Corp., 189 F.3d 305 (3d Cir. 1999), victims of the terrorist blast at the World Trade Center sued the manufacturers of the fertilizer products used in making the bomb, claiming that it was foreseeable that the fertilizer would be used in such a manner. Plaintiffs presented evidence that some states had tried to force the defendants to alter their formula to avoid this risk and that foreign countries regulated such products to prevent such use. The court concluded that the laws of New York and New Jersey (where the planning and construction of the bomb occurred) were the same—and that a supplier of raw material had no duty to prevent buyers from incorporating new material that might or might not be dangerous.  The product was not in and of itself dangerous.  Second, there was no duty to prevent criminal misuse of a product that was foreign to the product’s intended use.  The misuse here was “not objectively foreseeable.”  No jury “could conclude that one accidental explosion 50 years ago [Texas City], one terrorist act in this country almost 30 years ago [at the University of Wisconsin], and scattered terrorist incidents throughout the world over the course of the last 30 years would make an incident like [this bombing] anything more than a remote or theoretical possibility.” New York cases like Lugo were distinguishable because the product there “was unsafe even when used precisely in the manner that the manufacturer anticipated.” 


The court also concluded that there was no proximate cause as a matter of law because the intervening conduct was a superseding cause. The “terrorists’ intentional acts to create an explosive device and to cause harm” were the proximate causes of the damage to the Center and the harm to its occupants.   Warning claims would not have helped because the terrorists knew the potential risks.  (Does this cause-in-fact analysis bar liability for all terrorist and other deliberative misuse? 


One judge concurred in the Port Authority case to say that the lack of foreseeability of the intervening criminal act “rests largely on a slender and temporal reed. . . . We live in a society in which the disgruntled more and more resort to violence.  Appellees’ products, so easily convertible to dangerous qualities, need not—with proper treatment—become a part of that violence.” Could the product have been called non-defective under a risk-utility analysis? Is throwing drain cleaner in another’s face “unforeseeable”? See Briscoe v. Amazing Products, Inc., 2000 WL 377944 (Ky.App.2000) (no liability where high school student throws defendant’s drain cleaner in a rival’s face). Recall Riss, p. ___ supra.


e. In Binakonsky v. Ford Motor Co., 133 F.3d 281 (4th Cir. 1998), plaintiff drunk driver was killed when he ran into a tree at 40-47 mph.  His death was attributable to a fire caused by the use of plastic pipes in the fuel system.  The court, 2-1, held under Maryland law that the design defect claim should be submitted to the jury because the defendant must anticipate a variety of ways in which their cars may hit trees or be involved in other high-speed collisions. The dissent disagreed that a manufacturer should be forced to worry about this type of crash.


Are there common themes among all these different examples of misuse?


11. Misrepresentations. So far the discussion in this section has revolved around cases in which either there was no warning at all or the warning was claimed to be inadequate. What about words that affirmatively mislead? Section 9 of the Products Restatement addresses this issue by providing that a seller or distributor who “makes a fraudulent, negligent, or innocent misrepresentation of fact concerning the product is subject to liability for harm to persons or property caused by the misrepresentation.”  The comments make clear that this section intended no change in existing law. Can the failure to require a showing of fault in this situation be justified?


In Denny v. Ford Motor Co., 662 N.E.2d 730 (N.Y. 1995), a jury could have found that an off-road vehicle that had certain advantages off the normal highway had been advertised and sold as appropriate for normal driving. The features that made it useful for off-road driving--high center of gravity, narrow track width, and short wheel base--made it dangerous when drivers took evasive action on paved roads.  The court developed a dual-purpose doctrine under which a product that might pass the risk-utility test for one purpose could be defective if offered as suitable for another purpose that might not be appropriate.  Could Denny, which used a warranty analysis, be analyzed under § 9?


See also Castro v. QVC Network, Inc., 139 F.3d 114 (2d Cir. 1998), in which the defendant advertised a pan on television as fit for cooking 25-pound turkeys. In fact, the pan was fit for many other purposes but was allegedly inadequate for this one because its handles were too small. Plaintiff was burned when the pan tipped over due to the small handles. The court, using New York law and following Denny, held that “a jury could have found that the roasting pan’s overall utility for cooking low-volume foods outweighed the risk of injury when cooking heavier foods, but that the product was nonetheless unsafe for the purpose for which it was marketed and sold—roasting a twenty-five pound turkey—and as such was defective under the consumer expectations test.”  What gave rise to this expectation—the kind of knowledge that comes with everyday experience or the words that defendant used to sell the product? 


12. As discussed in note ___, ordinarily warnings must reach the ultimate user who is most affected by the product and who is expected to use the instructions or warnings to avoid harm. The note suggested that with products aimed at children or that might harm children the appropriate addressee is the parent or guardian. The following case suggests another important exception to the supplier’s obligation to convey needed warnings to the user.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      

---

EDWARDS v. BASEL PHARMACEUTICALS

Supreme Court of Oklahoma, 1997.

933 P.2d 298.


[The federal court of appeals certified to the state supreme court the question of the scope the state gives to the “learned intermediary” rule.]

SUMMERS, Vice Chief Justice:


 The facts provided in the Order of Certification are these. Alpha Edwards brought a wrongful death action for the death of her husband. He died of a nicotine-induced heart attack as a result of smoking cigarettes while wearing two Habitrol nicotine patches. Habitrol is manufactured by Basel Pharmaceuticals. Plaintiff's theory of liability was that the warnings given in conjunction with the Habitrol patches were inadequate to warn her husband of the fatal risk associated with smoking and overuse of the product. A relatively thorough warning was given to physicians providing the Habitrol patch, but the insert provided for the user did not mention the possibility of a fatal or cardiac related reaction to a nicotine overdose, cautioning that an "overdose might cause you to faint."


 The pamphlet provided to Dr. Howard and other physicians prescribing the patch said:

Prostration, hypotension and respiratory failure may ensue with large overdoses.   Lethal doses produce convulsions quickly and death follows as a result of peripheral or central respiratory paralysis or, less frequently, cardiac failure.


[The court took it “as fact” that defendant complied with the FDA’s mandate that specific warnings reach the ultimate consumer.] 


Basel contends that the "learned intermediary doctrine" bars liability, because the prescribing physicians were given complete warnings regarding the use of the patches.   Basel concedes that consumer warnings were required by the FDA, but argues that by complying with those FDA warning requirements the case again is controlled by the learned intermediary doctrine, with its attendant shield affording protection to the manufacturer.   Mrs. Edwards disagrees, stating that the warnings given to her late husband were inadequate, regardless of whether FDA requirements were met.


Our products liability law generally requires a manufacturer to warn consumers of danger associated with the use of its product to the extent the manufacturer knew or should have known of the danger. [ ] Certain products, prescription drugs among them, are incapable of being made safe, but are of benefit to the public despite the risk.   Their beneficial dissemination depends on adequate warnings . . . The user must be adequately warned. [ ]


There is, however, an exception known as the "learned intermediary doctrine", which Oklahoma has recognized as applicable in prescription drug cases, [ ], and prosthetic implant cases, [ ]. The doctrine operates as an exception to the manufacturer's duty to warn the ultimate consumer, and shields manufacturers of prescription drugs from liability if the manufacturer adequately warns the prescribing physicians of the dangers of the drug. [ ]  The reasoning behind this rule is that the doctor acts as a learned intermediary between the patient and the prescription drug manufacturer by assessing the medical risks in light of the patient's needs. [ ]

Where a product is available only on prescription or through the services of a physician, the physician acts as a “learned intermediary” between the manufacturer or seller and the patient. It is his duty to inform himself of the qualities and characteristics of those products which he prescribes for or administers to or uses on his patients, and to exercise independent judgment, taking into account his knowledge of the patient as well as the product. The patient is expected to and, it can be presumed, does place primary reliance upon that judgment. The physician decides what facts should be told to the patient.   Thus, if the product is properly labeled and carries the necessary instructions and warnings to fully apprise the physician of the proper procedures for use and the dangers involved, the manufacturer may reasonably assume that the physician will exercise the informed judgment thereby gained in conjunction with his own independent learning, in the best interest of the patient.

Wooderson v. Ortho Pharmaceutical Corp., [681 P.2d 1038, 1052 (Kan.), cert. denied 469 U.S. 965 (1984)].  The doctrine extends to prescription drugs because, unlike over the counter medications, the patient may obtain the drug only through a physician's prescription, and the use of prescription drugs is generally monitored by a physician. [ ] The learned intermediary doctrine has been held applicable to prescription nicotine gum, because there was a sufficient relationship established between doctor and patient. [ ]

EXCEPTIONS TO THE LEARNED INTERMEDIARY DOCTRINE


Two exceptions have been recognized which operate to remove the manufacturer from behind the shield of the learned intermediary doctrine. The first involves mass immunizations. [ ] Mass immunizations fall outside the contemplated realm of the learned intermediary doctrine because there may be no physician-patient relationship, and the drug is not administered as a prescription drug. [ ] Under these conditions individualized attention may not be given by medical personnel in assessing the needs of the patient. The only warnings the patient may receive are those from the manufacturer. Oklahoma has adopted this exception. [ ]


The second exception, which has been adopted by several jurisdictions including Oklahoma, arises when the Food and Drug Administration mandates that a warning be given directly to the consumer. [ ] By this exception several states have held that the learned intermediary doctrine itself does not protect the manufacturer.  MacDonald v. Ortho Pharmaceutical Corp., [475 N.E.2d 65 (Mass.), cert. denied 474 U.S. 920 (1985);  [plus three federal district court cases]. But see [one Delaware case and two federal district court cases].  Most of the cases adopting this exception have dealt with contraceptives and the FDA's extensive regulation of contraceptive drugs and devices. See 21 C.F.R. § 310.501 and § 310.502 (requirements for patient and physician warnings with regard to intrauterine devices and birth control pills). However, courts have not limited the exception to this arena alone.


We see no reason that this second exception should not apply to nicotine patches available by prescription. When direct warnings to the user of a prescription drug have been mandated by a safety regulation promulgated for the protection of the user, an exception to the learned intermediary doctrine exists, and failure on the part of the manufacturer to warn the consumer can render the drug unreasonably dangerous. According to the material certified by the Federal Court, the FDA has found a need to require that prescriptions for nicotine patches be accompanied by warnings to the ultimate consumer as well as to the physician, as is required in the distribution of oral contraceptives and intrauterine devices.


[The court next rejected the defendant’s contention that compliance with the FDA’s requirement that it warn users should serve as a defense to plaintiff’s state common law tort claim. Recall the discussion of the role of statutes in Edwards at p. ___, supra.]


Oklahoma requires that the manufacturer warn of dangers which are foreseeable and known to the manufacturer. [ ]  Those warnings must be adequate to inform the user of the dangers associated with the product's use. [ ] The manufacturer is not, however, required to warn of obvious dangers. [ ]


In the present case it appears the manufacturer clearly had knowledge of the dangers associated with the Habitrol patch; it furnished detailed warnings to the prescribing physicians.   However, as to the warnings the late Mr. Edwards received in his Habitrol insert, state products liability law must be applied to determine their adequacy.

CONCLUSION


We hold that when the FDA requires warnings be given directly to the patient with a prescribed drug, an exception to the "learned intermediary doctrine" has occurred, and the manufacturer is not automatically shielded from liability by properly warning the prescribing physician . . . . The required warnings must not be misleading, and must be adequate to explain to the user the possible dangers associated with the product.   Whether that duty has been satisfied is governed by the common law of the state, not the regulations of the FDA, and necessarily implicates a fact-finding process, something beyond our assignment in response to this certified question.


 Question Answered.

[Five justices concurred, one of them adding that compliance was not an issue in the case. One justice dissented in part on the ground that compliance was an issue and one justice dissented without opinion.]

Notes and Questions


1. What justifies the learned intermediary rule in the first instance? Are the two exceptions consistent with the justification? Should the second exception extend to nicotine patches? 


2. Might the cases under the “second exception” be extended broadly to “well patients”—those who see a physician because they wish to enhance their quality of life, rather than because they are in a downward spiral and “need” help? Might this category include prescription drugs for such matters as baldness and erectile dysfunction as well as contraception? Who should be warned about two baldness treatments, one of which is much faster but carries a 1% risk of total baldness, the other being much slower but having no known risks? Is the case for the defense stronger or weaker if the 1% risk is of a serious chronic skin condition?


3. Another exception to the doctrine was articulated in Perez v. Wyeth Laboratories, 734 A.2d 1245 (N.J. 1999), in which the court held, in a Norplant contraceptive implant case, that the doctrine does not apply where the defendant advertises prescription drugs directly to the consumer. In such cases, the manufacturer must discuss the product’s risks in its advertisements.  Perez refused to follow In re Norplant Contraceptive Products Liability Litigation, 165 F.3d 374 (5th Cir. 1999), in which the court, predicting Texas law, held that the learned intermediary doctrine applied to prescription drugs even when advertising is directed at the consumer. Is there a difference between the approach in Perez and that in the main case?


4.  In learned intermediary cases there may be further variations. In the first, when the physician is given adequate instructions, what claims might the patient have against the physician?   In the second, the claim is that the physician was given inadequate information. If the physician testifies that even with an adequate warning, the physician would still have prescribed the medicine in question, what impact might that have on plaintiff’s suit against the manufacturer? Against the physician? Is there room here for a heeding presumption?


5. On the question of adequacy, the Edwards court leaves the issue to the federal court in which the trial record is being compiled. Could a trier of fact find the warning that actually reached the patient in Edwards inadequate? In the cited MacDonald case, the warning received by the contraceptive user warned of the risk of “abnormal blood clotting” but not of “stroke.” The court held that a jury could find that the failure to warn of stroke could render the warning inadequate. Is the inadequacy in MacDonald a closer call than that alleged in the main case? Is the MacDonald approach to adequacy consistent with that of Hood?


6. Would the differences between strict liability and negligence affect the analysis of safety instruction or warning cases? Note, once again, that the Products Restatement makes no reference to this terminology in section 2(c ), p. ___, supra..

---


The following case raises the question of liability where a needed instruction or warning has not been given and the question is whether the defendant is liable if it did not know of nor should have known of the need for that warning. The court uses warranty terminology because of a peculiarity of state law, but the discussion is addressed to tort cases in both Restatements. 

---

VASSALLO v. BAXTER HEALTHCARE CORPORATION

Supreme Judicial Court of Massachusetts, 1998.

428 Mass. 1, 696 N.E.2d 909.

 Before WILKINS, C.J., and ABRAMS, LYNCH, GREANEY and MARSHALL, JJ.

 GREANEY, Justice.

[Plaintiff sued defendants claiming that silicone breast implants, manufactured by a predecessor company, that had been implanted in her were negligently designed, accompanied by negligent product warnings, and breached the implied warranty of merchantability, with the consequence that she was injured. Her husband claimed loss of consortium. . 


[The jury could have found that in 1977 plaintiff was given breast implants that were manufacturered in 1976. In 1992, Mrs. Vassallo underwent a mammogram after complaining of chest pains that extended up under her left armpit. The mammogram revealed that her breast implants possibly had ruptured. The silicone gel implants were subsequently removed in April, 1993, and were replaced with saline implants. During the course of the explant surgery, the surgeon noted severe, permanent scarring and other adverse reactions. There was also evidence that defendant knew of the risk and failed to warn, including internal correspondence that showed awareness of FDA reports of migration of liquid silicone to various parts of the body. In addition, defendant could have been found to have softened the warnings that it distributed in a letter in 1976. The court asserted that the 1976 letter] “did not completely address the potential effects of silicone migration on the body's immune system. Mrs. Vassallo stated that, if she had known that the implants could cause permanent scarring, chronic inflammation, and problems with her immune system, she would not have gone ahead with the implantation procedure.”


[A jury returned verdicts on the negligence and warranty counts in favor of the plaintiffs. On direct appeal, the court first upheld the admission of the testimony of several experts over the objection of defendants. The court also upheld trial court rulings that the experts could testify as to the causal connection between the tearing of the implants and the harm plaintiff suffered despite the “absence of classical epidemiological studies.” The court also upheld other rulings that inhibited defense experts from testifying about the views of other experts. One trial court error was held not to be prejudicial.]


Because the plaintiffs' recoveries can be upheld on the jury's findings of negligence, we need not address the defendants' claims of error concerning the breach of warranty count. We take this opportunity, however, to consider the defendants' argument that we should change our products liability law concerning the implied warranty of merchantability from what is stated in Hayes v. Ariens Co., 462 N.E.2d 273 (Mass. 1984), and that the law should be reformulated to adopt a "state of the art" standard that conditions a manufacturer's liability on actual or constructive knowledge of the risks.


Our current law, regarding the duty to warn under the implied warranty of merchantability, presumes that a manufacturer was fully informed of all risks associated with the product at issue, regardless of the state of the art at the time of the sale, and amounts to strict liability for failure to warn of these risks. [ ] This rule has been justified by the public policy that a defective product, "unreasonably dangerous due to lack of adequate warning[s], [is] not fit for the ordinary purposes for which [it is] used regardless of the absence of fault on [a defendant's] part." [ ]


At trial, the defendants requested a jury instruction that a manufacturer need only warn of risks "known or reasonably knowable in light of the generally accepted scientific knowledge available at the time of the manufacture and distribution of the device."  The judge declined this request, and instead gave an instruction using language taken almost verbatim from that in [Hayes]. While the judge's instruction was a correct statement of our law, we recognize that we are among a distinct minority of States that applies a hindsight analysis to the duty to warn. 


The majority of States, either by case law or by statute, follow the principle expressed in Restatement (Second) of Torts § 402A comment j (1965), which states that "the seller is required to give warning against [a danger], if he has knowledge, or by the application of reasonable, developed human skill and foresight should have knowledge, of the . . . danger."  [ ]; [Products Restatement, Reporters' Note to §2 comment m, at 104 (1998)] ("An overwhelming majority of jurisdictions supports the proposition that a manufacturer has a duty to warn only of risks that were known or should have been known to a reasonable person"). At least three jurisdictions that previously applied strict liability to the duty to warn in a products liability claim have reversed themselves, either by statute or by decision, and now require knowledge, or reasonable knowability as a component of such a claim.  [Colorado]; Feldman v. Lederle Labs., [479 A.2d 374 (N.J.1984)]; La.Rev.Stat. Ann. § 9:2800.59(B) (West 1997). The change in the law of New Jersey is particularly relevant, because we relied in part on New Jersey law in formulating the strict liability standard expressed in the Hayes decision.  See [Hayes] citing Beshada v. Johns-Manville Prods. Corp., [447 A.2d 539 (N.J.1982)].


The thin judicial support for a hindsight approach to the duty to warn is easily explained. The goal of the law is to induce conduct that is capable of being performed. This goal is not advanced by imposing liability for failure to warn of risks that were not capable of being known. See Henderson, Doctrinal Collapse in Products Liability: The Empty Shell of Failure to Warn, 65 N.Y.U. L.Rev. 265, 274 & n. 32 (1990).


The [Products Restatement § 2(c)] reaffirms the principle expressed in Restatement (Second) of Torts, at § 402A comment j, by stating that a product "is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings . . . and the omission of the instructions or warnings renders the product not reasonably safe."  The rationale behind the principle is explained by stating that "[u]nforeseeable risks arising from foreseeable product use . . . by definition cannot specifically be warned against."  [ ] However, comment m  also clarifies the manufacturer's duty "to perform reasonable testing prior to marketing a product and to discover risks and risk-avoidance measures that such testing would reveal.   A seller is charged with knowledge of what reasonable testing would reveal."  [ ]


We have stated that liability under the implied warranty of merchantability in Massachusetts is "congruent in nearly all respects with the principles expressed in Restatement (Second) of Torts § 402A." [ ] The main difference has been our application of a hindsight approach to the duty to warn of (and to provide adequate instructions regarding) risks associated with a product.  We recognize that this approach has received substantial criticism in the literature . . . 


In recognition of the clear judicial trend regarding the duty to warn in products liability cases, and the principles stated in Restatement (Third) of Torts: Products Liability, supra at § 2(c) and comment m, we hereby revise our law to state that a defendant will not be held liable under an implied warranty of merchantability for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product. A manufacturer will be held to the standard of knowledge of an expert in the appropriate field, and will remain subject to a continuing duty to warn (at least purchasers) of risks discovered following the sale of the product at issue.  In accordance with the usual rule governing retroactivity in this type of action, the standard just expressed will apply to all claims on which a final judgment has not been entered, or as to which an appeal is pending or the appeal period has not expired, and to all claims on which an action is commenced after the release of this opinion. [ ].


[The court noted that the jury’s sustainable verdict on negligence in failing to warn of known risk precluded the defendant from taking advantage of the change in the law. The judgment was affirmed.]

Notes and Questions


1. Does the use of warranty language explain the earlier Hayes outcome? Is there any reason to think the outcome would have been different if the court had been using tort language before Vassallo?


2. What are the arguments for and against each view on this issue? In approaching this question consider developments in states whose courts have articulated or followed positions of strict liability and then retreated to at least some extent. In the cited Beshada case, workers injured by handling asbestos products before 1960 sued the manufacturers of asbestos.  Defendants argued that the medical profession did not recognize these particular health hazards from asbestos until the 1960s.  Plaintiffs responded that, even if true, this fact was no defense to a strict liability claim.  The New Jersey court agreed:  "Strict liability focuses on the product, not the fault of the manufacturer."


This result was said to be consistent with the three main reasons the court had adopted strict liability--risk spreading, accident avoidance, and reducing administrative costs by avoiding "complicated, costly, confusing and time-consuming" trials about the distant past.  On the second point, the court asserted that the " 'state of the art' at a given time is partly determined by how much industry invests in safety research.  By imposing on manufacturers the costs of failure to discover hazards, we create an incentive for them to invest more actively in safety research."  In addition, "fairness" suggested that "manufacturers not be excused from liability because their prior inadequate investment in safety rendered the hazards of their product unknowable."


In the cited Feldman case, the court reversed course.  Plaintiff's teeth were discolored by a drug that was prescribed for respiratory infections.  No warning was given about this side effect until late in the course of the plaintiff's use of the product.  Defendant claimed that the danger had only then become apparent and could not have been warned about earlier.  The court noted that once knowledge of danger is imputed to a supplier "strict liability analysis becomes almost identical to negligence analysis in its focus on the reasonableness of the defendant's conduct."  The issue was the imputation.  The court concluded that as to design and warning questions, "generally conduct should be measured by knowledge at the time the manufacturer distributed the product."  The courts should ask when the manufacturer had "actual or constructive knowledge of the danger."  In making this determination the manufacturer should be "held to the standard of an expert in the field."  This implied the "notion that at least in some fields, such as those impacting on public health, a manufacturer may be expected to be informed and affirmatively to seek out information concerning the public's use of its own product."  The court “restrict[ed] Beshada to the circumstances giving rise to its holding.” The Feldman court did, however, shift the burden of proof to the defendant on the question of whether and when the relevant technical information became available:


The defendant is in a superior position to know the technological material or data in the particular field or specialty.  The defendant is the expert, often performing self-testing.  It is the defendant that injected the product in the stream of commerce for its economic gain.  As a matter of policy the burden of proving the status of knowledge in the field at the time of distribution is properly placed on the defendant.


Does the shift in the burden of proof and the emphasis on the defendant as "an expert in the field" undermine any practical difference between Beshada and Feldman?  See generally, Rabin, Indeterminate Risk and Tort Reform, 14 J.Legal Stud. 633 (1985).


The assumption of the asbestos industry’s inability to know of the danger underlying Beshada was suspect from the beginning.  See generally, P. Brodeur, Outrageous Misconduct:  The Asbestos Industry on Trial (1985).  See also, Bragg v. OwensCorning Fiberglas Corp., 734 A.2d 643 (D.C.App. 1999) (noting that Pliny the Elder “reported a lung disease in slaves weaving asbestos”). For the imposition of punitive damages, see BMW Corp.v. Gore, in Chapter X. 


In James v. Bessemer Processing Co., 714 A.2d 898 (N.J. 1998), chemical and petroleum manufacturers were sued for failing to warn workers who reconditioned container drums that the drums contained toxic products. The court, after noting that plaintiffs could proceed under either strict liability or negligence, undertook to identify the differences:


In cases proceeding under a theory of strict liability, knowledge of the harmful effects of a product will be imputed to a manufacturer on a showing that "knowledge of the defect existed within the relevant industry." [ ]  Once proof of such knowledge in the industry has been established, triggering the duty to warn, the plaintiff must show that an adequate warning was not provided.  When proceeding under a theory of negligence, the plaintiff must demonstrate that the specific defendant knew or should have known of the potential hazards of the product. 

Is this an intelligible distinction? After either theory is established, the "heeding presumption" comes into play so that a plaintiff need  "introduce evidence that the defendant's failure to warn . . . led to plaintiff's exposure only if it becomes necessary to defeat a defendant's attempt to rebut the heeding presumption with its own proofs." 


3. Compare Ferayorni v. Hyundai Motor Co., 711 So.2d 1167 (Fla.App. 1998), which concerned the proper jury instructions in a claim of a defective restraint system that hurt a very small driver. The appellate court rejected Hyundai’s claim that failure to warn “is nothing more than a negligence case.” For the court, the “issue, specifically, is whether a claim of strict liability failure to warn requires, like its counterpart in negligence, proof that the manufacturer knew or should have known of the product's dangerous propensities.” The court held that: 

This infusion of knowledge and reasonableness requirements [in comment j to §402A] has led some courts to hold that strict liability failure to warn has merged with negligence. [ ] We reject this view, and specifically hold that a prima facie case of strict liability failure to warn does not require a showing of negligence.   In so holding, we note that the policy behind strict products liability is to facilitate a plaintiff's recovery where a manufacturer places on the market a potentially dangerous product and thereby “undertakes a certain and special responsibility toward the consuming public who may be injured by it.”  

Yet, the court realized that “[s]trict liability does not make the manufacturer or seller an insurer. [ ] Thus, it may not be appropriate to entirely do away with a requirement that the manufacturer have some actual or constructive knowledge of the risk to which the failure to warn attaches.” The court then adopted what it understood to be the California position spelled out in Anderson v. Owens-Corning Fiberglas Corp., 810 P.2d 549 (Cal. 1991) and Carlin v. Superior Court, 920 P.2d 1347 (Cal. 1996). The Florida court understood these cases to hold “that the required showing of scienter for strict liability is not as burdensome as in the negligence context:” 

While we recognize that a required showing of knowledge or constructive knowledge makes strict liability "to some extent a hybrid of traditional strict liability and negligence doctrine," [Carlin], we find that this result best serves to promote the countervailing policies underlying strict liability articulated in [an earlier Florida case]. As we construe [Anderson], manufacturers are to be held to a higher standard than that imposed under negligence jurisprudence, but are not reduced to insurers; manufacturers are not required to warn of every risk which might be remotely suggested by any obscure tidbit of available knowledge, but only of those risks which are discoverable in light of the "generally recognized and prevailing best" knowledge available.

Is this the same position as in Bessemer, supra?


4. State of the Art. This discussion implicates an often-used phrase in this type of litigation: “state of the art.” The Products Restatement, states that the term “has been variously defined by a multitude of courts.  For some, it refers to industry custom or industry practice; for others, it means the safest existing technology that has been adopted for use; for others it means cutting edge technology.” § 2, comment c. 

Test these various meanings of "state of the art" in several situations: (a) in the months before a product with an unknown risk is marketed in the United States, a small company in Finland had discovered that very risk and, without public announcement, had begun preparing a new product that avoided the risk; (b) a few months before defendant's product was marketed, the risk had first been reported in a Finnish scientific journal; (c) a few weeks before the product was marketed someone accurately told an Internet chat group that the Finnish company had developed a prototype of a new product because it had become aware of danger in the product that the American company had previously announced. Should "negligence principles" and "strict liability principles" lead to different results in these cases? Would Vassallo and Ferayorni reach different results? 


5. Discovery of danger after distribution.  Whether or not defendants are liable for the first totally unexpected injuries that occur after their product is marketed, what is their obligation when the first hint of trouble does appear?


In Lovick v. Wil-Rich, 588 N.W.2d 688 (Iowa 1999), an experienced farmer was injured when a design defect caused a linkage to break and the wing of a farm cultivator to fall unexpectedly. Defendant began marketing this type of cultivator in 1971. Plaintiff’s model was made in 1981 and he bought it in “the late 80s.”  In 1983, defendant received the first report of a falling wing. Since that time it received eight more. In 1988 it began attaching warnings to new cultivators. In 1994, it began trying to notify owners of existing cultivators of the danger and providing a backup safety kit. Plaintiff introduced evidence that Deere & Co., defendant’s competitor, had begun a safety program in 1983 for its similarly designed cultivator after learning of instances of wing malfunction. Deere’s efforts included trying to locate owners of previously sold cultivators and equipping them with a safety latch and upgraded warning. The court states that defendant, although it learned of Deere’s 1983 actions in 1987, did not start its campaign until 1994 “essentially due to the practical difficulties of identifying and locating the owners and users of previously sold cultivators.” The trial judge submitted to the jury “a general reasonableness standard of care instruction.”  The jury returned a verdict for compensatory and punitive damages.


On appeal, the court rejected defendant’s first argument that it owed no duty as to dangers discovered after the sale. The court noted that most states to address the issue recognized such a duty, and that a state statute implied it. Other courts reject a post-sale duty. See cases cited in Patton v. Hutchinson Wil-Rich Mfg.Co., 861 P.2d 1299 (Kan. 1993), noting contrary cases in an opinion in which it upheld a post-sale duty to warn in a case involving the same cultivator as in Lovick.


The Lovick court then turned to the nature of that duty. Although the rationale for a duty to warn after the sale was “nearly identical” to those supporting a duty to warn at time of sale, “the parameters of those duties must be separately identified.” The court noted that § 10 of the Products Restatement asserted that a reasonable seller would warn if (1) the seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property; (2) those who would benefit from the warning can be identified and are likely unaware of the risk; (3) a warning can effectively be communicated to and acted upon by recipients; and (4) that the “risk of harm is sufficiently great to justify the burden of providing a warning.” 


The court agreed that negligence was the proper standard in this area. The general reasonableness charge was inadequate to convey the different considerations that apply to post-sale warnings. The judge should charge on all four factors to help the jury focus on the obligation—even though the Restatement factors were stated as issues for judges to consider. 

How different is this question from the case of a physician who acts reasonably at the time, but later discovers that the conduct created an unexpected danger to the patient, p. ___, supra?


Should the duty to warn include the duty to pay for the safety kits that Deere and Wil-Rich were providing? The Patton court, supra, though imposing a duty to warn refused to impose a duty to retrofit or to recall the product. Administrative agencies were “better able to weigh the benefits and costs involved in locating, recalling, and retrofitting products.” Is there a difference between locating the new owners to warn them and locating the products themselves?


Is there a difference between subsequently acquired knowledge of danger and after-acquired knowledge of a technique for reducing a known danger? See De Santis v. Frick Co., 745 A.2d 624 (Pa. Super. 1999), in which plaintiff died from inhaling anhydrous ammonia while working with an industrial freezer. The danger of leaking ammonia was known at the time the freezer was sold but there was no known technique for avoiding the problem. One was developed after the sale but the manufacturer did not alert the buyers of earlier models. (The sale occurred in 1964; the new technique was developed in the mid-1980s, and plaintiff died in 1993.) The court held that there was no duty to inform earlier buyers where the product was not defective at the time it was marketed. The court read section 10’s factors to apply to this situation—and then rejected the section. Should the section apply to both situations?

P. 550.  Replace pp. 550-59 with the following case and notes.

G. Beyond Products?

ROYER v. CATHOLIC MEDICAL CENTER

Supreme Court of New Hampshire, 1999.

741 A.2d 74.

BROCK, C.J.


[Plaintiff underwent a total knee replacement at defendant CMC, during which a prosthetic knee provided by defendant was surgically implanted. When he complained of pain in the knee, his doctors discovered that the prosthesis was defective. He underwent a second operation during which the defective prosthesis was removed and a second one implanted. Plaintiff alleged that CMC “was strictly liable to [Royer] because it had sold a prosthesis with a design defect that was in an unreasonably dangerous condition.” The defendant moved to dismiss, arguing, inter alia, that it was not a "seller of goods" for purposes of strict products liability. The trial court granted CMC’s motion to dismiss the complaint.] 


In New Hampshire, "[o]ne who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to [strict] liability for physical harm thereby caused" if, inter alia, "the seller is engaged in the business of selling such a product."  [§ 402A] If the defendant merely provides a service, however, there is no liability absent proof of a violation of a legal duty. [ ] In this case, we are asked to determine whether a health care provider that supplies a defective prosthesis in the course of delivering health care services is a "seller" of prosthetic devices, or is merely providing a professional service.


In deciding this issue of first impression, we are guided by the principles that have supported the development of a cause of action for strict liability in New Hampshire. "Strict liability for damages has traditionally met with disfavor in this jurisdiction."  Bruzga v. PMR Architects, [693 A.2d 401, 404-05 (N.H.1997)]. As a general rule, 

strict liability is available only where the Legislature has provided for it or in those situations where the common law of this state has imposed such liability and the Legislature has not seen fit to change it. [ ]


. . . 

The reasons for the development of strict liability in tort were the lack of privity between the manufacturer and the buyer, the difficulty of proving negligence against a distant manufacturer using mass production techniques, and the better ability of the mass manufacturer to spread the economic risks among consumers.

[Bruzga]. Particularly crucial to our adoption of strict liability in the context of defective products was the practical impossibility of proving legal fault in many products liability cases. [ ]


Although we have adopted a cause of action for strict products liability, we have recognized limits to the doctrine. [ ] In Bruzga, we rejected an argument that strict liability should extend to architects and building contractors who allegedly designed and "manufactured" a defective building. [ ] After determining that the reasons supporting strict liability did not apply to architects and contractors, we concluded that architects and contractors provide a professional service. [ ] Although we acknowledged that a building contractor "supplies" a structure to the purchaser, we declined to extend strict products liability to contractors because they are "engaged primarily in the rendition of a service." [ ]


A majority of the jurisdictions that have addressed whether a health care provider who supplies a defective prosthesis is subject to strict liability have declined to extend strict liability, similarly reasoning that the health care provider primarily renders a service, and that the provision of a prosthetic device is merely incidental to that service. [The court cited supporting and disagreeing cases.] The defendant urges us to adopt this rationale.


The plaintiffs argue, however, that the distinction between selling products and providing services is a legal fiction. The defendant, according to the plaintiffs, acted both as a seller of the prosthetic knee and as a provider of professional services in the transaction. Because the defendant charged separately for the prosthesis and earned a profit on the "sale," the plaintiffs argue that the defendant should be treated no differently than any other distributor of a defective product. The defendant, according to the plaintiffs, primarily supplied a prosthesis, while the surgeon provided the professional "services."


Although a defendant may both provide a service and sell a product within the same transaction for purposes of strict liability, [ ] the dispositive issue in this case is not whether the defendant "sold" or transferred a prosthetic knee, but whether the defendant was an entity "engaged in the business of selling" prosthetic knees so as to warrant the imposition of liability without proof of legal fault.  "[T]he language of 402A, . . . as with other non-statutory declarations, is a common law pronouncement by the court, which always retains the right and the duty to test the reason behind a common law rule in determining the applicability of such a rule to the facts before it." [ ]  We find the reasoning of both Bruzga and the majority of courts that have declined to extend strict liability to health care providers who supply defective prostheses to be persuasive.


. . .


. . . "[T]he essence of the transaction between the retail seller and the consumer relates to the article sold. The seller is in the business of supplying the product to the consumer. It is that, and that alone, for which he is paid." [ ]  A patient, by contrast, does not enter a hospital to "purchase" a prosthesis, "but to obtain a course of treatment in the hope of being cured of what ails him." [ ] Indeed, "to ignore the ancillary nature of the association of product with activity is to posit surgery, or ... any medical service requiring the use of a physical object, as a marketing device for the incorporated object." [ ]


We decline to ignore the reality of the relationship between Ira Royer and CMC, and to treat any services provided by CMC as ancillary to a primary purpose of selling a prosthetic knee. Rather, the record indicates that in addition to the prosthesis, Royer was billed for a hospital room, operating room services, physical therapy, a recovery room, pathology laboratory work, an EKG or ECG, X-rays, and anesthesia. Thus, it is evident that Ira Royer entered CMC not to purchase a prosthesis, but to obtain health care services that included the implantation of the knee, with the overall objective of restoring his health. [ ] Necessary to the restoration of his health, in the judgment of his physicians, was the implantation of the prosthesis. We do not find this scenario, as [plaintiff urges], analogous to one in which a plaintiff purchases a defective tire from a retail tire distributor and has the distributor install the tire. [ ]


Moreover, the policy rationale underlying strict liability, as in Bruzga, does not support extension of the doctrine under the facts of this case. With respect to the inherent difficulty of proving negligence in many products liability cases, this rationale fails in the context of non-manufacturer cases alleging a design defect. Because "ordinarily there is no possibility that a distributor other than the manufacturer created a design defect[,] . . . strict liability would impose liability when there is no possibility of negligence." [ ] The plaintiffs do not allege in this case that the defendant altered the prosthesis in any way. Further, holding health care providers strictly liable for defects in prosthetic devices necessary to the provision of health care would likely result in higher health care costs borne ultimately by all patients, [ ], and "place an unrealistic burden on the physicians and hospitals of this state to test or guarantee the tens of thousands of products used in hospitals by doctors," [ ]. Additionally, "research and innovation in medical equipment and treatment would be inhibited." [ ] We find that the "peculiar characteristics of medical services[,] . . .  [which] include the tendency to be experimental, . . . a dependence on factors beyond the control of the professional[,] and a lack of certainty or assurance of the desired result," [ ], outweigh any reasons that might support the imposition of strict liability in this context.


"In short, medical services are distinguished by factors which make them significantly different in kind from the retail marketing enterprise at which 402A is directed." [ ] We conclude that where, as here, a health care provider in the course of rendering health care services supplies a prosthetic device to be implanted into a patient, the health care provider is not "engaged in the business of selling" prostheses for purposes of strict products liability. Accordingly, the trial court did not err in granting the defendant's motion to dismiss.



. . . 


 Affirmed.


 All concurred.

Notes and Questions


1. Why should it matter that the prosthetic knee was provided as part of a service? (The suit was apparently brought against CMC because the prosthesis manufacturer filed for bankruptcy.) Are there justifications for strict liability that might have produced a different result in this case?


2. What if CMC’s EKG or X-ray machines are defective and produce an erroneous diagnosis that leads to mistreatment of the patient? Do you agree with the court’s assertion that this case is not analogous to a suit against a retail distributor who has installed a defective tire? Can Vandermark v. Ford Motor Co., p. ___, supra, or Ryan v. Progressive Stores, p. ___, supra, be reconciled with the court’s reluctance to impose strict liability “where there is no possibility of negligence” (on the part of a non-manufacturer in the distribution chain)?


3. Should an action based on strict liability lie against a physician or surgeon who made a reasonable decision that turned out in hindsight to have been wrong and harmful? What if it were shown that the three very best surgeons in the world would have made the right choice? See the extensive discussion in Hoven v. Kelble,  256 N.W.2d 379 (Wis. 1977), refusing to adopt strict liability for medical providers.

4. In Murphy v. E.R. Squibb & Sons, Inc., 710 P.2d 247 (Cal. 1985), the court, 4-3, rejected a strict liability action against a pharmacist who filled prescriptions for DES.  The court had already concluded that doctors who prescribed the drug were not strictly liable:  "the doctor prescribed the medication only as an aid to effect a cure and was not in the business of selling the drug."  Here, plaintiff asserted that the pharmacist simply reads a prescription, fills the container with the proper dosage, types the label, attaches it to the container, and exchanges the container for payment.  The plaintiff concluded that a pharmacist was the functional equivalent of "an experienced clerk at a hardware store." The defense stressed the professional aspects of pharmacists.


The plurality expressed concern that if strict liability were imposed, some pharmacists would refuse to stock drugs that carried even remote risks.  Furthermore, a pharmacist who has a choice might stock only the more expensive products of an established manufacturer in order to be able to secure indemnity. Some pharmacies were owned by large chains, but most were not. (Should that matter?) One concurring justice, although recognizing that most customers used pharmacists as retailers, rejected strict liability because drugs are dispensed "only at the direction of a prescriber who is himself exempt from such liability."  The dissenters found the focus on professional status "elitist."  For them, the sale aspect dominated the transaction and all the policies of strict liability would be furthered by imposing it here.


For an application of negligence against pharmacists, see Hooks SuperX, Inc. v. McLaughlin, 642 N.E.2d 514 (Ind.1994) (imposing a duty not to refill a prescription for a habit-forming drug if the pharmacist should reasonably realize that the patient is using the drug at an improperly fast rate based on what the physician had prescribed).


5. The New Jersey experience with "hybrid" cases involving both products and services is illuminating. It began in Magrine v. Krasnica, 227 A.2d 539 (N.J.Law.Div. 1967), aff’d sub nom. Magrine v. Spector, 241 A.2d 637 (N.J.A.D.1968), aff’d  250 A.2d 129 (N.J.1969), where the court rejected strict liability against a dentist for a broken needle. A year later, in Newmark v. Gimbel’s, Inc., 258 A.2d 697 (N.J.1969), the court imposed strict liability on a beauty salon that applied defective hair solution to a patron’s scalp. Can you square the two?  Then, in Dixon v. Four Seasons Bowling Alley, Inc., 424 A.2d 428 (N.J.A.D.1980), an appellate court rejected strict liability when plaintiff fell while bowling and cut her finger on defendant's chipped bowling ball. The use was "incidental to the use of defendant's premises and the supplying of such equipment should not result in imposition of liability on defendant on any basis other than liability for injuries caused by conditions of the premises." 

In Ranalli v. Edro Motel Corp., 690 A.2d 137 (N.J.A.D. 1997), the court rejected strict liability for a motel guest when the frying pan supplied in the room caught fire while he was cooking. The guest could expect diligence in inspecting the premises for defects but “cannot reasonably expect that the owner will correct defects of which he is unaware and that cannot be discerned by a reasonable inspection.” The court declined to “make the owner an insurer for defects in any wire, screw, latch, cabinet door, pipe or other article on and in the premises at the time it is let, despite the fact that owner neither installed the item nor had any knowledge or reason to know of the defect.”


6. The service of food in a restaurant may give rise to strict liability.  See Shaffer v. Victoria Station, Inc., 588 P.2d 233 (Wash.1978), extending such liability to a defective wine glass that shattered in a restaurant patron's hand.  Is this distinguishable from the case involving the frying pan in the motel?


7. As noted earlier, p. ___, supra, the consumer expectations test is still widely used when food causes the harm.  Although some early cases held that providing food in restaurants was a service that did not produce warranties (or products liability in tort), courts have now virtually all agreed that these cases come within the product notion--but difficulties continue.  See, e.g., Mexicali Rose v. Superior Court, 822 P.2d 1292 (Cal.1992), in which plaintiff was injured when he swallowed a chicken bone while eating a chicken enchilada at defendant's restaurant.  The court unanimously agreed that plaintiff should be able to sue in negligence, but rejected, 4-3, defective products and breach of warranty theories.  The majority would have permitted all three theories if the harm had been caused by a "foreign" object, such as a piece of glass or wire.  Why the difference?


8. Early in the development of strict liability for defective products, in a passage quoted in Hoven v. Kelble, note __ supra, Professor Kalven sounded a note of caution:


The idea of enterprise liability has been in the wind for years, originally in an effort to explain the doctrines of agency. On this view what is important is that the defendant is an enterprise, that is, systematically engaged in generating the risks, and has access to the mechanism of the market. The first characteristic is thought to make him a good target for the deterrence of the tort sanction--liability is imposed in the quest for safety and accident prevention; the second characteristic is thought to make him a superior risk-bearer able to pass on the loss into channels of wide distribution. There is undoubted power in these policy notions and this is not the place to debate them seriously. We would merely note that the premises now have considerable reach, and if we are serious about enterprise liability, a good part of contemporary tort law will need to be revised accordingly, and very little of its once spacious domain is likely to be left to the negligence principle.

Kalven, Tort Law --Tort Watch, 34 J.Am.Trial Law. 1, 57 (1972). See also Rabin, Some Thoughts on the Ideology of Enterprise Liability, 55 Md.L.Rev. 1190 (1996).


9. Soon after the movement toward strict liability began, one court hesitated.  In Wights v. Staff Jennings, Inc., 405 P.2d 624 (Or. 1965), the wife of the purchaser sued the manufacturer for injuries suffered when a pleasure boat exploded.  Although reversing a judgment for the defendant, Justice O'Connell declined to follow the approach taken by Justice Traynor in Escola and Greenman:

Substantially the same reasons for imposing strict liability upon sellers of defective chattels have been advanced in several other cases and in various texts and articles.  Summarized, the thesis is that a loss resulting from the use of defendant's defective goods "is a casualty produced by the hazards of defendant's enterprise, so that the risk of loss is properly a risk of that enterprise,"9 a view commonly described as the theory of enterprise liability.10  The theory is a corollary of the broader thesis urged by some writers, particularly Harper and James on Torts, that compensation of the victim rather than fault of the defendant should be the objective in the adjudication of accident cases.11
. . .


The rationale of risk spreading and compensating the victim has no special relevancy to cases involving injuries resulting from the use of defective goods.  The reasoning would seem to apply not only in cases involving personal injuries arising from the sale of defective goods, but equally to any case where an injury results from the risk creating conduct of the seller in any stage of the production and distribution of goods.  Thus a manufacturer would be strictly liable even in the absence of fault for an injury to a person struck by one of the manufacturer's trucks being used in transporting his goods to market.  It seems to us that the enterprise liability rationale employed in the Escola case proves too much and that if adopted would compel us to apply the principle of strict liability in all future cases where the loss could be distributed.

How substantial is this concern?  Can it be answered?  Are the safety considerations of Escola applicable to driving a truck?  Oregon soon adopted the emerging law of defective products.

P. 645.  Replace pp. 645-50 with the following case and notes.

ARAMBULA v. WELLS

Court of Appeal of California, 1999.

72 Cal.App.4th 1006, 85 Cal.Rptr.2d 584.

CROSBY, J.

[Plaintiff was injured in a rear-end collision. He was employed in a family-owned business in which he owned 15 percent of the stock. “Despite missing work because of his injuries, he continued to receive his $2,800 weekly salary.   He testified that his brother [who held 70 percent of the stock] ‘wished’ to be reimbursed, but he had not promised to do so.” In the ensuing suit, defendant admitted liability and contested causation and damages. Plaintiff alleged severe brain injury. Defendant denied that claim.] 

At the start of trial, Wells moved in limine to exclude all evidence and testimony regarding Arambula's lost wages claim of approximately $50,000. Her attorney, relying on dicta in a footnote in Helfend v. Southern Cal. Rapid Transit Dist. [465 P.2d 61 (Cal. 1970)], argued, "Plaintiff is not receiving payment by means of disability insurance, pension or from utilizing [ ] sick time or vacation time.   Further, plaintiff has failed to provide any documentation or demand that the monies received from his employer will be required to be reimbursed."

[The trial judge agreed and instructed the jury not to award damages for lost earnings “because his employer paid for the time he was off without any requirement to do so and there was no agreement by plaintiff to refund same."  The jury awarded $54,334 to Arambula, but nothing to his wife.   Both appeal.]

Under the collateral source rule, plaintiffs in personal injury actions can still recover full damages even though they already have received compensation for their injuries from such "collateral sources" as medical insurance. [ ] The idea is that tortfeasors should not recover a windfall from the thrift and foresight of persons who have actually or constructively secured insurance, pension or disability benefits to provide for themselves and their families.   A contrary rule, it is feared, would misallocate liability for tort‑caused losses and discourage people from obtaining benefits from independent collateral sources. [ ] 

Helfend is the leading case.   The court rejected defense efforts to introduce evidence that about 80 percent of an injured motorist's medical bills had been paid by his Blue Cross insurance carrier.   Applying a benefit of the bargain rationale, the Supreme Court allowed the motorist to receive the advantage of his investment of "years of insurance premiums to assure his medical care."   It stated "[t]he tortfeasor should not garner the benefits of his victim's providence."  [ ]1 

Helfend on its face says nothing about gratuitous wage payments.   Wells, however, cited Helfend to convince the trial court to limit the collateral source rule to situations where plaintiffs incurred an expense, obligation or liability in obtaining the services for which they seek compensation.   According to Wells, Helfend is "replete with indications that the California Supreme Court does not intend for the collateral source rule to apply to gratuitous payments and services."


[Defendant relied on footnote 5 in Helfend that noted that New York’s rule against reimbursing non-insurance gifts was “reasonable.” On the other hand, the court elsewhere had said that it was leaving open all questions other than insurance payments.]

We take Helfend at its word.   Not only do we consider its language at face value, but we construe it in the light of its facts and the issues raised. [ ] While we do not take lightly any of the Supreme Court's statements, we reasonably construe them in the context of the thoroughness of the court's analysis and in light of its prior expressions on the same subject. [ ] There are five specific reasons why footnote five fails to pass these tests.

First, there is the matter of existing California law (prior to Helfend ), which made no special distinction for purely gratuitous collateral benefits.   In [ ], the court stated, "The same rule [as to collateral sources] seems to apply to wages paid an injured person by the employer.   The injured employee may still recover the full amount of such wages from the wrongdoer."   The Supreme Court repeated similar language in Fifield Manor v. Finston [354 P.2d 1073 (Cal. 1960):  "The fact that either under contract or gratuitously such treatment has been paid for by another does not defeat the cause of action of the injured party to recover the reasonable value of such treatment from the tortfeasor." (Italics added.)  ??   If the Supreme Court desired to throw into doubt such long‑established pronouncements (including its own decision in Fifield Manor ), we believe it would have done so more directly than through footnote 5's oblique references to New York decisional law.

Second, no subsequent appellate opinion has construed footnote 5 in the highly expansive manner suggested by Wells.   To the contrary, several post‑Helfend decisions have allowed plaintiffs to recover the costs of gratuitous medical care as an element of their damages even without any contractual right to reimbursement.  [ ] [parents who cared for minor child can recover special damages for reasonable costs of such care based on prevailing rates for home care nurses, even though services were rendered "without an agreement or expectation of payment"];  [ ] [same with respect to wife who provided 24‑hour‑a‑day attendant care to her injured husband:  "Insofar as gratuities are concerned, the rule appears to be in keeping with the collateral source rule rationale."];  see also [ ] [in “California even [gratuitous] benefits are subject to the collateral source rule."].) Wells's proposal would create a conflict in the law with [these three cases]. 

Third, a majority of jurisdictions and many commentators are in accord. [ ]  indent here ?? In Montgomery Ward & Co., Inc. v. Anderson [976 S.W.2d 382 (Ark. 1998)], a hospital partially forgave a patient's medical bills. The court held the patient was entitled to recover compensation for the full amount of the harm inflicted upon her, notwithstanding the discount, stating "There is no evidence of record showing that [defendant] had anything to do with procuring the discount of [plaintiff's] bill by [the hospital].  The rationale of the rule favors her, just as it would had she been compensated by insurance for which she had arranged." [ ]

Fourth, public policy concerns weigh heavily in favor of application of the collateral source rule to gratuitous payments and services.   Just as the Supreme Court in Helfend found the rule "expresses a policy judgment in favor of encouraging citizens to purchase and maintain insurance for personal injuries and for other eventualities" [ ], so too we adhere to the rule to promote policy concerns favoring private charitable assistance.   Indeed, until recent times, family assistance has been the primary means of coping with a tragedy in this country.   Were we to permit a tortfeasor to mitigate damages because of a third party's charitable gift, the plaintiff would be in a worse position than had nothing been done.   Why would a family member (or a stranger) freely give of his or her money or time if the wrongdoer would ultimately reap the benefits of such generosity?

The concept of charity is embedded in basic notions of civic virtue, finding expression in legislation ranging from tax law to wills and estates and many others.   When called upon to construe private humanitarianism, "courts do not now adopt an antagonistic spirit toward [a donor's] charitable intent for it is the rule that where doubt exists, a gift must be interpreted in favor of a charity."  [ ]. 

This is more than "do‑gooderism";  the state's own self‑interest is involved as well.   To the extent that private generosity steps to the fore, the impact on the state is lightened "by rendering beneficences which the state would otherwise be obliged to furnish or indirectly further the interests of the state by the public benefit they promote."  [ ] 

Charitable contributions are primarily motivated by the intended use to which donations are put.   Under these circumstances, we logically turn to the intent of the donors.   Whom did they intend to help when they gratuitously agreed to cover lost wages?   The person who caused the accident?   Or the victim?   We doubt such gifts would continue if, notwithstanding a donor's desire to aid the  injured, the person who caused the injury ultimately stood to gain a windfall.   Donors should not have to consult with a lawyer to make sure their largesse is not hijacked by the tortfeasor.

We do not necessarily consider a tort recovery made after gratuitous benefits are received as a windfall to the plaintiff, although it clearly might be a windfall to the defendant.   As one leading treatise puts it, "Compensation in these cases is not double in any true sense.   It might be condemned under a system that would give to each only according to his need, but even the Marxists have put aside this part of their philosophy for their nirvana."  (4 Harper, James & Gray, The Law of Torts, supra, § 25.22 at p. 661.)   If a generous person chooses to pay the wages of someone who has been injured, intending to add the gift to the latter's compensation, "there seems to be no good reason for denying effect to such intention or for diverting it to another beneficiary, whether that other is a wrongdoer or not....  In these cases of private generosity the best solution seems to be a rule of thumb that would give greatest scope to the donor's generosity and to the adjustment of moral obligations within the more or less intimate relationships that usually bring such generosity into play.   The gift should be disregarded in assessing damages."  (Id. at pp. 661‑663.)

Even without an ironclad requirement of reimbursement, the plaintiff may be motivated to repay the donor from any tort recovery, or, inspired by example, to similar acts of generosity on the notion that one good act leads to another.   Such reimbursement would avoid any prospects of a double recovery, as if there ever could be a double recovery where pain and suffering is concerned.   Moreover, as Helfend noted, the injured victim may not have been made whole because generally "plaintiff's attorney will receive a large portion of the plaintiff's recovery in contingent fees....  The collateral source rule partially serves to compensate for the attorney's share and does not actually render 'double recovery' for the plaintiff."  [ ] 

The rationale of the collateral source rule thus favors sheltering gratuitous gifts of money or services intended to benefit tort victims, just as it favors insurance payments from coverage they had arranged.   No reason exists in these circumstances to confer a bonanza upon the party causing the injury.   As one court noted nearly a century ago in connection with an employer's voluntary wage payment, "[I]f time has been lost as the result of a tort, sound sense, common justice, and, it may be, public policy would demand that the tortfeasor be prohibited from making a defense founded upon the proposition ... that some third person, not only not in sympathy with the wrongdoer, but despising him and his act, has, from some worthy motive, paid to the injured person an amount which, if it had come from the wrongdoer, would have equaled the damages which would have been assessed against him."  (Nashville, C. & St. L.Ry. v. Miller [47 S.E. 959, 960 (Ga. 1904)].

III

A

While a gift is presumptively intended for the benefit of the donee, the presumption should be a rebuttable one.   We can posit examples where a wrongdoer's family or friends might pay the victim's bills out of a sense of moral obligation or atonement.   Public policy encourages such expiation.   Under these circumstances the tortfeasor may well be entitled to an offset to effectuate the donors' intent and to avoid a double recovery.  Put another way, such sources might not be considered as "wholly independent" of the tortfeasor. [ ] 

We also do not decide whether the collateral source rule extends to payments from a public source.4 [FN4]  The question of gratuitous  public benefits is not at issue here and invokes a host of other concerns, which must be considered in light of their specific factual contexts.  [Helfend] 

B

The collateral source rule operates both as a substantive rule of damages and as a rule of evidence.   As a rule of evidence, it precludes the introduction of evidence of the plaintiff being compensated by a collateral source unless there is a "persuasive showing" that such evidence is of "substantial probative value" for purposes other than reducing damages. [ ]5
We do not resolve such issues of admissibility here, but leave them to the sound discretion of the trial judge on remand. [ ] We note, however, our decision does not automatically bar evidence that Arambula's wages were paid by his brother during his period of disability.   For example, such evidence may be admissible, in the court's reasonable discretion and subject to a limiting instruction, to impeach his claimed inability to work.   Evidence of actual wage payments may be persuasive to show that no time was lost, the employee actually performed substantial services during the period of disability, or had a motive to malinger. (See Corsetti v. Stone Co. [483 N.E.2d 793, 802 (Mass. 1985)] [evidence of collateral source income relevant to show employee had motive other than physical disability not to work].)

In Pensak v. Peerless Oil Co. [166 A. 792 (Pa. 1933)], an employee received salary payments (as a supposed gift) from his father and brother (who were co‑owners of the business) during the time of his incapacity.   But the court distinguished between making a claim of gift and proving it:  "Characterizing as a gift the money paid to him does not make it so.   To permit a recovery of money under the guise of wages lost would, with the facts as they here appear, open a wide door to misrepresentation and fraud in this class of cases."

[Other parts of the opinion were not published. The court remanded “for a limited new trial to determine the amount of damages for lost wages (if any) legally caused by defendant's negligence.   The judgment for damages in his favor is otherwise affirmed.”]

 SILLS, P.J., and RYLAARSDAM, J., concur.

Notes and Questions


1. What is the underlying explanation for the collateral sources rule? Does it apply equally to a gift from a brother, a loan from that brother repayable if and when the tort suit succeeds, a reduced hospital bill, a payment from a health insurer? 


In Peterson v. Lou Bachrodt Chevrolet Co., 392 .E.2d 1 (Ill. 1979), the court, recognizing that it was adopting a minority position, refused to permit plaintiff to recover for the value of medical services he had received at a Shriners' Hospital:  "The purpose of compensatory damages is to compensate [ ];  it is not the purpose of such damages to punish defendants or bestow a windfall upon plaintiffs."  The dissenters asserted that the donors to the hospital "intended that the plaintiff, not the tortfeasor, be the beneficiary of their largess."


2.  In Bandel v. Friedrich, 584 A.2d 800 (N.J. 1991), the court applied the rule to prevent an offset for the value of needed gratuitous nursing services provided to the permanently disabled plaintiff by his mother. Does that raise issues different from those raised in Arambula?


The court in Bandel suggested that giving the defendant the benefit of the mother’s nursing care would havea disparate impact on poor victims?  It is often asserted that various damage rules and current efforts to change them affect different groups unequally.  See, e.g., Koenig & Rustad, His and Her Tort Reform:  Gender Injustice in Disguise, 70 Wash.L.Rev. 1 (1995);  Chamallas, Questioning the Use of Race--Specific and Gender-Specific Economic Data in Tort Litigation:  A Constitutional Argument, 63 Fordham L.Rev. 73 (1994);  Note, Caps on Noneconomic Damages and the Female Plaintiff:  Heeding the Warning Signs, 44 Case W.Res.L.Rev. 197 (1994).  Keep this issue in mind as we explore current damage rules and proposed changes.


3. Notice that two distinct questions are involved in these cases. The first is whether the defendant should get the benefit of the payment from the collateral source. If the answer to that question is negative, there is sometimes a further question: should the plaintiff keep any double payment that may result. The issue arises most commonly where the victim is protected by health or medical insurance or by wage protection insurance. Should it matter whether plaintiff paid the premiums himself or whether his employer provided the medical coverage as a fringe benefit? This issue, addressed generally under the framework of “subrogation,” is explored at length at p. ___, infra.


4.  Should government programs be treated differently? Are payments from the federal Social Security disability program different from the issues raised in footnote 4 of Arambula?


In the cited Washington v. Barnes Hospital, as a result of defendant's malpractice, plaintiff brain‑damaged child would need special education for life.  Plaintiff proved what such a private education would cost.  The court held that the defendant was improperly prevented from arguing that public education was available for that need.  Although most courts had sided with the plaintiff, this court disagreed:



Here plaintiffs need not purchase the public school benefits, nor work for them as an employment benefit, nor contract for them.  Hence the "benefit of the bargain" rationale does not apply.  Nor are these benefits provided as a gift by a friend or family member to assist plaintiffs specifically, such that it would be inequitable to transfer the value of the benefit from plaintiffs to defendants.  Nor is this a benefit that is dependent upon plaintiffs' indigence or other special status.  Instead, public school programming is available to all by law.  While to some extent public schools are funded by plaintiffs' tax dollars, they are also funded by defendants' tax dollars and no windfall results to either.  We reject the concept that the collateral source rule should be utilized solely to punish the defendant.  Damages in our tort system are compensatory not punitive.

On the remand, plaintiffs "of course, may respond to this evidence with arguments of its inadequacy, the risk of its continued availability, etc."


5. Statutory change.  The collateral source rule has been the subject of statutory change in about a dozen states.  The nature of these changes is considered at p. ___, infra.

P. 655.  Replace pp. 655-72 with the following notes (after Taylor) and case and notes.

Notes and Questions


1. What is the crucial difference between the concurring judges and the majority?


2. What is the relevance of a showing that half of all traffic deaths are "alcohol related"?  Should it depend on the proportion of drunk drivers who are actually involved in traffic accidents?  Is it a "windfall" for a plaintiff to recover punitive damages when injured by a drunken driver rather than simply a negligent driver?  Are all punitive damage awards "windfalls"? 


3. Since this decision, federal bankruptcy law has been amended to deny discharges for judgments against drunk drivers.  11 U.S.C. § 523(a).  Does this support the dissent?  When would the dissenter allow punitive damages in drunk driving cases? Note that the dissent's sixth point involving comparative negligence was altered by later cases permitting a reckless plaintiff to obtain partial recovery against a negligent defendant, p. ___, supra.  The fifth point, concerning insurance coverage, is addressed at p. ___, infra.


4. Several years after Taylor the text of section 3294 was amended to require that the oppression, fraud or malice be "proven by clear and convincing evidence."  In addition those three terms were defined as follows:


(1) "Malice" means conduct which is intended by a defendant to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard of the rights or safety of others.


(2) "Oppression" means despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person's rights.


(3) "Fraud" means an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant of thereby depriving a person of property or legal rights or otherwise causing injury.


Would these definitions change the analysis of Taylor?  In addition, the legislature provided in section 3295 that, on request, the court must exclude evidence of defendant's profits or financial condition until "after the trier of fact returns a verdict for plaintiff awarding actual damages" and finding the requisite behavior under section 3294.  This type of bifurcation is particularly important when the defendant might be exposed to multiple claims for punitive damages, see p. ___, infra.


5. In Hillrichs v. Avco Corp., 514 N.W.2d 94 (Iowa 1994), the court upheld a compensatory award against the manufacturer of a corn picking machine in favor of a farmer whose hand was caught in the machine.  Evidence showed that the manufacturer had known of the danger and had consciously decided not to install an emergency stop device nearby because of the "so‑called 'dependency hypothesis,' the theory that the product as designed would discourage farmers from making contact with the roller bed and that the plaintiff's proposed device would invite farmers to unreasonably depend on it despite the dangerousness of the husking roller bed."  A jury might disagree with this judgment but that evidence also shows "that an award of punitive damages is inappropriate when room exists for reasonable disagreement over the relative risks and utilities of the conduct and device at issue."  There was no showing that defendant's act was "in disregard of a risk that was so great as to make it highly probable that harm would follow." On liability for punitive damages as the result of consciously-made risk/utility decisions, see G. Schwartz, The Myth of the Ford Pinto Case, 43 Rutgers L.Rev. 1013 (1991).


6. The availability of punitive damages may be affected by some of the other legal questions that we have discussed earlier.  Thus, some courts that either permit market share liability in the DES situation or help plaintiffs in other ways when they cannot identify the culpable defendant have concluded that in such cases punitive damages are not recoverable.  E.g., Collins v. Eli Lilly Co., 342 N.W.2d 37 (Wis.), cert. denied 469 U.S. 826 (1984)(insisting that punitive damages are not recoverable unless it is "certain that the wrongdoer being punished because of his conduct actually caused the plaintiff's injuries.")  Why should this be so? 


7. The general view is that in a comparative fault state, the plaintiff's compensatory award should be reduced to reflect any fault, but punitive awards should not be reduced. Clark v. Cantrell, ___ S.E.2d ___ (S.C. 2000) Why might that be?   2000 wl 282457   ??

8. Employer liability for punitive damages.  When plaintiffs seek to impose punitive damages on employers, the states have adopted varying positions.  In some states, punitive damages flow with vicarious liability.  Other states follow the Second Restatement § 909, which provides:


Punitive damages can properly be awarded against a master or other principal because of an act by an agent if, but only if,



(a) the principal or a managerial agent authorized the doing and the manner of the act, or



(b) the agent was unfit and the principal or a managerial agent was reckless in employing or retaining him, or



(c) the agent was employed in a managerial capacity and was acting in the scope of employment, or



(d) the principal or a managerial agent of the principal ratified or approved the act.


California's approach in § 3294(b) is that no employer is liable for punitive damages based on an employee's actions "unless the employer had advance knowledge of the unfitness of the employee and employed him or her with a conscious disregard of the rights or safety of others or authorized or ratified the wrongful conduct for which the damages are awarded or was personally guilty of oppression, fraud, or malice."  In the case of corporate employers, the advance knowledge and the conscious disregard must be on the "part of an officer, director, or managing agent of the corporation."  Which view is preferable?  In White v. Ultramar, Inc., ___P.2d ___ (Cal. 1999) 99wl 636450, the court held that the power to hire and fire was not enough to make the employee a “managing agent” for purposes of the statute.


9. Liability for punitive damages where tortfeasor or victim dies.  The overwhelming majority of states deny recovery of punitive damages from the estate of a deceased tortfeasor.  Comment, Punitive Damages and the Deceased Tortfeasor, 98 Dickinson L.Rev. 329 (1994).  Is this view consistent with the theory underlying punitive damages?  Recall the discussion of whether a victim's estate should be able to recover for the pain and suffering sustained by the victim before death, p. ___, supra.  Are the considerations the same for punitive damages when the victim dies before judgment?  See Urbaniak v. Newton, 277 Cal.Rptr. 354 (App. 1991), noting that the same statute that bars pain and suffering where the victim has not survived explicitly permits the recovery of punitive damages in such cases. 


In G.J.D. v. Johnson, 713 A.2d 1127 (Pa. 1998), defendant committed suicide when sued for distributing sexually explicit photos of plaintiff. The court, recognizing that it was joining a small minority and exploring the situation at length, held that punitive damages might be recovered against the estate. 


10. What do the purposes of punitive damages suggest about holding the government liable for such damages?  Calif. Govt. Code § 818 provides that "a public entity is not liable for damages awarded under § 3294 of the Civil Code or other damages imposed primarily for the sake of example and by way of punishing the defendant."  Why not?  But see Calif. Govt. Code § 825 permitting the public entity to indemnify officials held liable for such damages under certain conditions.


Is there any reason why a city should not be able to recover punitive damages?  See City of Sanger v. Superior Court, 10 Cal.Rptr.2d 436 (App. 1992)(allowing city to recover punitive damages for contamination of its water system).


11. Taxability.  In O’Gilvie v. United States, 519 U.S. 79 (1996), the Court, 6-3, held that punitive damages received in personal injury suits were not excludable from taxable gross income under earlier income tax statutes. In § 1605 of the Small Business Job Protection Act of 1996, Congress addressed the problem by amending § 104(A)(2) of the Internal Revenue Code to provide that “The amount of any damages (other than punitive damages) received (whether by suit or agreement and whether as lump sums or as periodic payments) on account of personal physical injuries or physical sickness” was not taxable. For purposes of that sentence “emotional distress shall not be treated as a physical injury or physical sickness.” But that treatment of emotional distress, in turn, “shall not apply to an amount of damages not in excess of the amount paid for medical care . . . attributable to emotional illness.”

12. In Fischer v. Johns-Manville Corp., 512 A.2d 466 (N.J. 1986), the court upheld an award in an asbestos case. The court offered two lists of factors:  one for the question whether to award punitive damages and one for measuring the appropriate size of the recovery.  How different are these two questions? Should the long passage of time between act and injury influence the availability of punitive damages?  The Fischer court focused on asbestos cases.  Might one argue that the result should differ in other types of cases?  Is it realistic to suggest that investors carefully study the past practices of a corporation before investing in it? 

---

BMW OF NORTH AMERICA, INC. v. GORE

Supreme Court of the United States, 1996.

517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809.

 Justice STEVENS delivered the opinion of the Court.


The Due Process Clause of the Fourteenth Amendment prohibits a State from imposing a " 'grossly excessive' " punishment on a tortfeasor.  TXO Production Corp. v. Alliance Resources Corp., 509 U.S. 443, 454 (1993) (and cases cited).   The wrongdoing involved in this case was the decision by a national distributor of automobiles not to advise its dealers, and hence their customers, of pre-delivery  damage to new cars when the cost of repair amounted to less than 3 percent of the car's suggested retail price.   The question presented  is whether a $2 million punitive damages award to the purchaser of one of these cars exceeds the constitutional limit.


[Parts of plaintiff’s car had been repainted, at a cost of about $600, or 1.5% of the car’s price, due to acid rain during transit. Plaintiff was not told about this. Some 13 other cars were similarly sold in Alabama—and some 983 with repair costs of over $300 were sold as new nationwide without informing either the dealer or the customer. BMW’s policy at the time was to advise only if the repairs cost over 3 percent of the retail price—a policy that at the time conformed with the most stringent state statute on the subject. At trial, the jury concluded that plaintiff had suffered $4,000 in actual damages from loss of market value and awarded $4 million in punitive damages, “based on a determination that the nondisclosure policy constituted  ‘gross, oppressive or malicious’ fraud.” A few days after the jury award, BMW instituted a national policy of informing of all repairs no matter how minor. The state supreme court reduced the punitive award to $2 million. Some concern was expressed about the use of out-of-state sales to measure the award. The state court's “discussion of the amount of its remitted award expressly disclaimed any reliance on ‘acts that occurred in other jurisdictions’;  instead, the court explained that it had used a ‘comparative analysis’ that considered Alabama cases, ‘along with cases from other jurisdictions, involving the sale of an automobile where the seller misrepresented the condition of the vehicle and the jury awarded punitive damages to the purchaser.’”]


. . . Based on its analysis, the [state supreme] court concluded that BMW's conduct was "reprehensible";  the nondisclosure was profitable for the company;  the judgment "would not have a substantial impact upon [BMW's] financial position";  the litigation had been expensive;  no criminal sanctions had been imposed on BMW for the same conduct;  the award of no punitive damages in Yates  [a similar case brought before Gore] reflected "the inherent uncertainty of the trial process";  and the punitive award bore a "reasonable relationship" to "the harm that was likely to occur from [BMW's] conduct as well as ... the harm that actually occurred." [ ] 


. . .

II


Punitive damages may properly be imposed to further a State's legitimate interests in punishing unlawful conduct and deterring its repetition.  Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974); [ ]. In our federal system, States necessarily have considerable flexibility in determining the level of punitive damages that they will allow in different classes of cases and in any particular case.   Most States that authorize exemplary damages afford the jury similar latitude, requiring only that the damages awarded be reasonably necessary to vindicate the State's legitimate interests in punishment and deterrence.   See [TXO and Haslip]. Only when an award can fairly be categorized as "grossly excessive" in relation to these interests does it enter the zone of arbitrariness that violates the Due Process Clause of the Fourteenth Amendment. [ ] For that reason, the federal excessiveness inquiry appropriately begins with an identification of the state interests that a punitive award is designed to serve.   We therefore focus our attention first on the scope of Alabama's legitimate interests in punishing BMW and deterring it from future misconduct.


No one doubts that a State may protect its citizens by prohibiting deceptive trade practices and by requiring automobile distributors to disclose presale repairs that affect the value of a new car.   But the States need not, and in fact do not, provide such protection in a uniform manner. Some States rely on the judicial process to formulate and enforce an appropriate disclosure requirement by applying principles of contract and tort law. Other States have enacted various forms of legislation that define the disclosure obligations of automobile manufacturers, distributors, and dealers. The result is a patchwork of rules representing the diverse policy judgments of lawmakers in 50 States.


That diversity demonstrates that reasonable people may disagree about the value of a full disclosure requirement.   Some legislatures may conclude that affirmative disclosure requirements are unnecessary because the self‑interest of those involved in the automobile trade in developing and maintaining the goodwill of their customers will motivate them to make voluntary disclosures or to refrain from selling cars that do not comply with self‑imposed standards. Those legislatures that do adopt affirmative disclosure obligations may take into account the cost of government regulation, choosing to draw a line exempting minor repairs from such a requirement.   In formulating a disclosure standard, States may also consider other goals, such as providing a "safe harbor" for automobile manufacturers, distributors, and dealers against lawsuits over minor repairs. 


We may assume, arguendo, that it would be wise for every State to adopt Dr. Gore's preferred rule, requiring full disclosure of every presale repair to a car, no matter how trivial and regardless of its actual impact on the value of the car. But while we do not doubt that Congress has ample authority to enact such a policy for the entire Nation, it  is clear that no single State could do so, or even impose its own policy choice on neighboring States. [ ] Similarly, one State's power to impose burdens on the interstate market for automobiles is not only subordinate to the federal power over interstate commerce, [ ], but is also constrained by the need to respect the interests of other States, see, [ ].


We think it follows from these principles of state sovereignty and comity that a State may not impose economic sanctions on violators of its laws with the intent of changing the tortfeasors' lawful conduct in other States. Before this Court Dr. Gore argued that the large punitive damages award was necessary to induce BMW to change the nationwide policy that it adopted in 1983. But by attempting to alter BMW's nationwide policy, Alabama would be infringing on the policy choices of other States.   To avoid such encroachment, the economic penalties that a State such as Alabama inflicts on those who transgress its laws, whether the penalties take the form of legislatively authorized fines or judicially imposed punitive damages, must be supported by the State's interest in protecting its own consumers and its own economy. . . . 


[Although the jury award reflected out-of-state conduct, the state court] properly eschewed reliance on BMW's out‑of‑state conduct, [ ], and based its remitted award solely on conduct that occurred within Alabama. The award must be analyzed in the light of the same conduct, with consideration given only to the interests of Alabama consumers, rather than those of the entire Nation.   When the scope of the interest in punishment and deterrence that an Alabama court may appropriately consider is properly limited, it is apparent‑‑for reasons that we shall now address‑‑that this award is grossly excessive.

III


Elementary notions of fairness enshrined in our constitutional jurisprudence dictate that a person receive fair notice not only of the conduct that will subject him to punishment, but also of the severity of the penalty that a State may impose. [FN22]  Three guideposts, each of which indicates that BMW did not receive adequate notice of the magnitude of the sanction that Alabama might impose for adhering to the nondisclosure policy adopted in 1983, lead us to the conclusion that the $2 million award against BMW is grossly excessive:  the degree of reprehensibility of the nondisclosure;  the disparity between the harm or potential harm suffered by Dr. Gore and his punitive damages award;  and the difference between this remedy and the civil penalties authorized  or imposed in comparable cases.   We discuss these considerations in turn.

Degree of Reprehensibility


Perhaps the most important indicium of the reasonableness of a punitive damages award is the degree of reprehensibility of the defendant's conduct. [FN23]  As the Court stated nearly 150 years ago, exemplary damages imposed on a defendant should reflect "the enormity of his offense."  [ ] This principle reflects the accepted view that some wrongs are more blameworthy than others.   Thus, we have said that "nonviolent crimes are less serious than crimes marked by violence or the threat of violence."  [ ] Similarly, "trickery and deceit," [ ], are more reprehensible than negligence.   In TXO, both the West Virginia Supreme Court and the Justices of this Court placed special emphasis on the principle that punitive damages may not be "grossly out of proportion to the severity of the offense." . . . 


In this case, none of the aggravating factors associated with particularly reprehensible conduct is present.   The harm BMW inflicted on Dr. Gore was purely economic in nature.   The presale refinishing of the car had no effect on its performance or safety features, or even its appearance for at least nine months after his purchase.   BMW's conduct evinced no indifference to or reckless disregard for the health and safety of others.   To be sure, infliction of economic injury, especially when done intentionally through affirmative acts of misconduct, [ ], or when the target is financially vulnerable, can warrant a substantial penalty. But this observation does not convert all acts that cause economic harm into torts that are sufficiently reprehensible to justify a significant sanction in addition to compensatory damages.


. . .


Finally, the record in this case discloses no deliberate false statements, acts of affirmative misconduct, or concealment of evidence of improper motive, such as were present in Haslip and TXO. [ ] We accept, of course, the jury's finding that BMW suppressed a material fact which Alabama law obligated it to communicate to prospective purchasers of repainted cars in that State.   But the omission of a material fact may be less reprehensible than a deliberate false statement, particularly when there is a good‑faith basis for believing that no duty to disclose exists.


That conduct is sufficiently reprehensible to give rise to tort liability, and even a modest award of exemplary damages does not establish the high degree of culpability that warrants a substantial punitive damages award. Because this case exhibits none of the circumstances ordinarily associated with egregiously improper conduct, we are persuaded that BMW's conduct was not sufficiently reprehensible to warrant imposition of a $2 million exemplary damages award.

 Ratio


The second and perhaps most commonly cited indicium of an unreasonable or excessive punitive damages award is its ratio to the actual harm inflicted on the plaintiff.   See [TXO and Haslip]. The principle that exemplary damages must bear a "reasonable relationship" to compensatory damages has a long pedigree. Scholars have identified a number of early English statutes authorizing the  award of multiple damages for particular wrongs.   Some 65 different enactments during the period between 1275 and 1753 provided for double, treble, or quadruple damages. Our  decisions in both Haslip and TXO endorsed the proposition that a comparison between the compensatory award and the punitive award is significant.


In Haslip we concluded that even though a punitive damages award of "more than 4 times the amount of compensatory damages" might be "close to the line," it did not "cross the line into the area of constitutional impropriety." [ ]. TXO, following dicta in Haslip, refined this analysis by confirming that the proper inquiry is " 'whether there is a reasonable relationship between the punitive damages award and the harm likely to result from the defendant's conduct as well as the harm that actually has occurred.' "  [TXO, (emphasis in original), ??  quoting Haslip] Thus, in upholding the $10 million award in TXO, we relied on the difference between that figure and the harm to the victim that would have ensued if the tortious plan had succeeded.   That difference suggested that the relevant ratio was not more than 10 to 1. 


The $2 million in punitive damages awarded to Dr. Gore by the Alabama Supreme Court is 500 times the amount of his actual harm as determined by the jury. [The Court noted that even if the 13 other Alabama plaintiffs were included at $4,000 each, the award would have been 35 times grater than the total actual damages of the 14 plaintiffs.] Moreover, there is no suggestion that Dr. Gore or any other BMW purchaser was threatened with any additional potential harm by BMW's nondisclosure policy.   The disparity in this case is thus dramatically greater than those considered in Haslip and TXO. 


Of course, we have consistently rejected the notion that the constitutional line is marked by a simple mathematical formula, even one that compares actual and potential damages to the punitive award. [TXO] Indeed, low awards of compensatory damages may properly support a higher ratio than high compensatory awards, if, for example, a particularly egregious act has resulted in only a small amount of economic damages.   A higher ratio may also be justified in cases in which the injury is hard to detect or the monetary value of noneconomic harm might have been difficult to determine.   It is appropriate, therefore, to reiterate our rejection of a categorical approach.  Once again, "we return to what we said ... in Haslip:  'We need not, and indeed we cannot, draw a mathematical bright line between the constitutionally acceptable and the constitutionally unacceptable that would fit every case.   We can say, however, that [a] general concer[n] of reasonableness ... properly enter[s] into the constitutional calculus.' "  [ ] In most cases, the ratio will be within a constitutionally acceptable range, and remittitur will not be justified on this basis.   When the ratio is a breathtaking 500 to 1, however, the award must surely "raise a suspicious judicial eyebrow."  [TXO, [ ] (O'CONNOR, J., dissenting)].

Sanctions for Comparable Misconduct


Comparing the punitive damages award and the civil or criminal penalties that could be imposed for comparable misconduct provides a third indicium of excessiveness.   As Justice O'CONNOR has correctly observed, a reviewing court engaged in determining whether an award of punitive damages is excessive should "accord 'substantial deference' to legislative judgments concerning appropriate sanctions for the conduct at issue." [ ] In Haslip, [ ], the Court noted that although the exemplary award was "much in excess of the fine that could be imposed," imprisonment was also authorized in the criminal context. In this  case the $2 million economic sanction imposed on BMW is substantially greater than the statutory fines available in Alabama and elsewhere for similar malfeasance.


The maximum civil penalty authorized by the Alabama Legislature for a violation of its Deceptive Trade Practices Act is $2,000; other States authorize more severe sanctions, with the maxima ranging from $5,000 to $10,000. Significantly, some statutes draw a distinction between first offenders and recidivists;  thus, in New York the penalty is $50 for a first offense and $250 for subsequent offenses.   None of these statutes would provide an out‑of‑state distributor with fair notice that the first violation‑‑ or, indeed the first 14 violations‑‑of its provisions might subject an offender to a multimillion dollar penalty.   Moreover, at the time BMW's policy was first challenged, there does not appear to have been any judicial decision in Alabama or elsewhere indicating that application of that policy might give rise to such severe punishment.


The sanction imposed in this case cannot be justified on the ground that it was necessary to deter future misconduct without considering whether less drastic remedies could be expected to achieve that goal.   The fact that a multimillion dollar penalty prompted a change in policy sheds no light on the question whether a lesser deterrent would have adequately protected the interests of Alabama consumers.   In the absence of a history of noncompliance with known statutory requirements, there is no basis for assuming that a more modest sanction would not have been sufficient to motivate full compliance with the disclosure requirement imposed by the Alabama Supreme Court in this case.

IV

 We assume, as the juries in this case and in the Yates case found, that the undisclosed damage to the new BMW's affected their actual value. Notwithstanding the evidence adduced by BMW in an effort to prove that the repainted cars conformed to the same quality standards as its other cars, we also assume that it knew, or should have known, that as time passed the repainted cars would lose their attractive appearance more rapidly than other BMW's. Moreover, we of course accept the Alabama courts' view that the state interest in protecting its citizens from deceptive trade practices justifies a sanction in addition to the recovery of compensatory damages.   We cannot, however, accept the conclusion of the Alabama Supreme Court that BMW's conduct was sufficiently egregious to justify a punitive sanction that is tantamount to a severe criminal penalty.


The fact that BMW is a large corporation rather than an impecunious individual does not diminish its entitlement to fair notice of the demands that the several States impose on the conduct of its business. Indeed, its status as an active participant in the national economy implicates the federal interest in preventing individual States from imposing undue burdens on interstate commerce.   While each State has ample power to protect its own consumers, none may use the punitive damages deterrent as a means of imposing its regulatory policies on the entire Nation.


As in Haslip, we are not prepared to draw a bright line marking the limits of a constitutionally acceptable punitive damages award.   Unlike that case, however, we are fully convinced that the grossly excessive award imposed in this case transcends the constitutional limit. Whether the appropriate remedy requires a new trial or merely an independent determination by the Alabama Supreme Court of the award necessary to vindicate the economic interests of Alabama consumers is a matter that should be addressed by the state court in the first instance.


The judgment is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.

 It is so ordered.

 Justice BREYER, with whom Justice O'CONNOR and Justice SOUTER join, concurring.


The Alabama state courts have assessed the defendant $2 million in "punitive damages" for having knowingly failed to tell a BMW automobile buyer that, at a cost of $600, it had repainted portions of his new $40,000 car, thereby lowering its potential resale value by about 10%.   The Court's opinion, which I join, explains why we have concluded that this award, in this case, was "grossly excessive" in relation to legitimate punitive damages objectives, and hence an arbitrary deprivation of life, liberty, or property in violation of the Due Process Clause.  [ ].   Members of this Court have generally thought, however, that if "fair procedures were followed, a judgment that is a product of that process is entitled to a strong presumption  of validity."  [ ] And the Court also has found that punitive damages procedures very similar to those followed here were not, by themselves, fundamentally unfair. [ ] Thus, I believe it important to explain why this presumption of validity is overcome in this instance.


The reason flows from the Court's emphasis in Haslip upon the constitutional importance of legal standards that provide "reasonable constraints" within which "discretion is exercised," that assure "meaningful and adequate review by the trial court whenever a jury has fixed the punitive damages," and permit "appellate review [that] makes certain that the punitive damages are reasonable in their amount and rational in light of their purpose to punish what has occurred and to deter its repetition."  [ ]


This constitutional concern, itself harkening back to the Magna Carta, arises out of the basic unfairness of depriving citizens of life, liberty, or property, through the application, not of law and legal processes, but of arbitrary coercion. . . . 


Legal standards need not be precise in order to satisfy this constitutional concern. [ ] But they must offer some kind of constraint upon a jury or court's discretion, and thus protection against purely arbitrary behavior. The standards the Alabama courts applied here are vague and open ended to the point where they risk arbitrary results.   In my view, although the vagueness of those standards does not, by itself, violate due process, see [Haslip], it does invite the kind of scrutiny the Court has given the particular verdict before us. [ ] This is because the standards, as the Alabama Supreme Court authoritatively interpreted them here, provided no significant constraints or protection against arbitrary results.


First, the Alabama statute that permits punitive damages does not itself contain a standard that readily distinguishes between conduct warranting very small, and conduct warranting very large, punitive damages awards.   That statute permits punitive damages in cases of "oppression, fraud, wantonness, or malice."  [ ] But the statute goes on to define those terms broadly, to encompass far more than the egregious conduct that those terms, at first reading, might seem to imply.   An intentional misrepresentation, made through a statement or silence, can easily amount to  "fraud" sufficient to warrant punitive damages.  [ ] The statute thereby authorizes punitive damages for the most serious kinds of misrepresentations, say, tricking the elderly out of their life savings, for much less serious conduct, such as the failure to disclose repainting a car, at issue here, and for a vast range of conduct in between.


Second, the Alabama courts, in this case, have applied the "factors" intended to constrain punitive damages awards in a way that belies that purpose.  Green Oil Co. v. Hornsby, 539 So.2d 218 (Ala.1989), sets forth seven factors that appellate courts use to determine whether or not a jury award was "grossly excessive" and which, in principle, might make up for the lack of significant constraint in the statute.   But, as the Alabama courts have authoritatively interpreted them, and as their application in this case illustrates, they impose little actual constraint.


[Justice Breyer reviewed the seven Alabama factors developed in the Green Oil case and listed in the majority opinion. (1) The reasonable relationship was not met for reasons given in the majority opinion. (2) On the degree of reprehensibility provided  “To find a ‘reasonable relationship’ between purely economic harm totaling $56,000, without significant evidence of future repetition, and a punitive award of $2 million is to empty the ‘reasonable relationship’ test of meaningful content.” (3)  The goal of removing profit from the illegal activity might limit damages but did not do so here. “Given the record's description of the conduct and its prevalence, this factor could not justify much of the $2 million award.” (4) The "financial position" of the defendant. “Since a fixed dollar award will punish a poor person more than a wealthy one, one can understand the relevance of this factor to the State’s interest in retribution (though not necessarily to its interest in deterrence, given the more distant relation between a defendant’s wealth and its reponses to economic incentives). . . . This factor, however, is not necessarily intended to act as a significant constraint on punitive awards.   Rather, it provides an open‑ended basis for inflating awards when the defendant is wealthy, as this case may illustrate.   That does not make its use unlawful or inappropriate;  it simply means that this factor cannot make up for the failure of other factors, such as ‘reprehensibility,’ to constrain significantly an award that purports to punish a defendant's conduct.” (5) The costs of litigation and the desire “to encourage plaintiffs to bring wrongdoers to trial. . . . But as this case shows, the factor cannot operate as a constraint when an award much in excess of costs is approved for other reasons.   An additional aspect of the standard‑‑the need to "encourage plaintiffs to bring wrongdoers to trial"‑‑is a factor that does not constrain, but enhances, discretionary power‑‑especially when unsupported by evidence of a special need to encourage litigation (which the Alabama courts here did not mention).” The sixth and seventh factors—whether or not criminal sanctions have been imposed and whether other civil actions had been filed to warrant mitigation--“did not apply here.”]


Thus, the first, second, and third Green Oil factors, in principle, might sometimes act as constraints on arbitrary behavior.   But as the Alabama courts interpreted those standards in this case, even taking those three factors together, they could not have significantly constrained the court system's ability to impose "grossly excessive" awards.


[Justice Breyer found nothing in the state court opinion that would suggest an economic theory, “community understanding or historical practice,” or reference to other legislative enactments that would provide significant restraints against state arbitrariness.]


The upshot is that the rules that purport to channel discretion in this kind of case, here did not do so in fact.   That means that the award in this case was both (a) the product of a system of standards that did not significantly constrain a court's, and hence a jury's, discretion in making that award;  and (b) grossly excessive in light of the State's legitimate punitive damages objectives.


The first of these reasons has special importance where courts review a jury‑determined punitive damages award.   That is because one cannot expect to direct jurors like legislators through the ballot box;  nor can one expect those jurors to interpret law like judges, who work within a discipline and hierarchical organization that normally promotes roughly uniform interpretation and application of the law.   Yet here Alabama expects jurors to act, at least a little, like legislators or judges, for it permits them, to a certain extent, to create public policy and to apply that policy, not to compensate a victim, but to achieve a policy‑related objective outside the confines of the particular case.


To the extent that neither clear legal principles nor fairly obvious historical or community‑based standards (defining, say, especially egregious behavior) significantly constrain punitive damages awards, is there not a substantial risk of outcomes so arbitrary that they become difficult to square with the Constitution's assurance, to every citizen, of the law's protection? The standards here, as authoritatively interpreted, in my view, make this threat real and not theoretical.   And, in these unusual circumstances, where legal standards offer virtually no constraint, I believe that this lack of constraining standards warrants this Court's detailed examination of the award.


The second reason--the severe disproportionality between the award and the legitimate punitive damages objectives--reflects a judgment about a matter of degree.   I recognize that it is often difficult to determine just when a punitive award exceeds an amount reasonably related to a State's legitimate interests, or when that excess is so great as to amount to a matter of constitutional concern.   Yet whatever the difficulties of drawing a precise line, once we examine the award in this case, it is not difficult to say that this award lies on the line's far side.   The severe lack of proportionality between the size of the award and the underlying punitive damages objectives shows that the award falls into the category  of "gross excessiveness" set forth in this Court's prior cases.


These two reasons taken together overcome what would otherwise amount to a "strong presumption of validity."  [TXO] And, for those two reasons, I conclude that the award in this unusual case violates the basic guarantee of nonarbitrary governmental behavior that the Due Process Clause provides.

 Justice SCALIA, with whom Justice THOMAS joins, dissenting.


Today we see the latest manifestation of this Court's recent and increasingly insistent "concern about punitive damages that 'run wild.' "  [Haslip]. Since the Constitution does not make that concern any of our business, the Court's activities in this area are an unjustified incursion into the province of state governments.


In earlier cases that were the prelude to this decision, I set forth my view that a state trial procedure that commits the decision whether to impose punitive damages, and the amount, to the discretion of the jury, subject to some judicial review for "reasonableness," furnishes a defendant with all the process that is "due."  [ ] I do not regard the Fourteenth Amendment's Due Process Clause as a secret repository of substantive guarantees against "unfairness"--neither the unfairness of an excessive civil compensatory award, nor the unfairness of an "unreasonable" punitive award.   What the Fourteenth Amendment's procedural guarantee assures is an opportunity to contest the reasonableness of a damages judgment in state court;  but there is no federal guarantee a damages award actually be reasonable.  [ ]


This view, which adheres to the text of the Due Process Clause, has not prevailed in our punitive damages cases.[ ] The Constitution provides no warrant for federalizing yet another aspect of our Nation's legal culture (no matter how much in need of correction it may be), and the application of the Court's new rule of constitutional law is constrained by no principle other than the Justices' subjective assessment of the "reasonableness" of the award in relation to the conduct for which it was assessed.


. . .


The relationship between judicial application of the new "guideposts" and jury findings poses a real problem for the Court, since as a matter of logic there is no more justification for ignoring the jury's determination as to how reprehensible petitioner's conduct was (i.e., how much it deserves to be punished), than there is for ignoring its determination that it was reprehensible at all (i.e., that the wrong was willful and punitive damages are therefore recoverable).   That the issue has been framed in terms of a constitutional right against unreasonably excessive awards should not obscure the fact that the logical and necessary consequence of the Court's approach is the recognition of a constitutional right against unreasonably imposed awards as well.   The elevation of "fairness" in punishment to a principle of "substantive due process" means that every punitive award unreasonably imposed is unconstitutional;  such an award is by definition excessive, since it attaches a penalty to conduct undeserving of punishment. Indeed, if the Court is correct, it must be that every claim that a state jury's award of compensatory damages is "unreasonable" (because not supported by the evidence) amounts to an assertion of constitutional injury. [ ].   And the same would be true for determinations of liability.   By today's logic, every dispute as to evidentiary sufficiency in a state civil suit poses a question of constitutional moment, subject to review in this Court.   That is a stupefying proposition.


 For the foregoing reasons, I respectfully dissent.

 Justice GINSBURG, with whom THE CHIEF JUSTICE joins, dissenting.


The Court, I am convinced, unnecessarily and unwisely ventures into territory traditionally within the States' domain, and does so in the face of reform measures recently adopted or currently under consideration in legislative arenas.   The Alabama Supreme Court, in this case, endeavored to follow this Court's prior instructions;  and, more recently, Alabama's highest court has installed further controls on awards of punitive damages [referring to bifurcation,  special verdicts, and—after litigation expenses are paid--the equal division of  any award between the plaintiff and the state]. I would therefore leave the state court's judgment undisturbed, and resist unnecessary intrusion into an area dominantly of state concern.


. . .


The Court finds Alabama's $2 million award not simply excessive, but grossly so, and therefore unconstitutional. The decision  leads us further into territory traditionally within the States' domain, and commits the Court, now and again, to correct "misapplication of a properly stated rule of law." . . . The Court is not well equipped  for this mission. Tellingly, the Court repeats that it brings to the task no "mathematical formula," [ ], no "categorical approach," [ ], no "bright line," [ ]. It has only a vague concept of substantive due process, a "raised eyebrow" test, [ ], as its ultimate guide. [At the end of a footnote at this point, Justice Ginsburg stated: “What is the Court's measure of too big?   Not a cap of the kind a legislature could order, or a mathematical test this Court can divine and impose.   Too big is, in the end, the amount at which five Members of the Court bridle.” At the end of her opinion, she attached an appendix documenting state legislative actions that either set caps on awards, provide for payment of sums to state agencies, or mandate bifurcated trials as to punitive damages]. 

Notes and Questions


1. What does the concurrence add to the majority opinion? How do the dissents differ from each other? What is the problem with the seven factors that Alabama reviews when the damages in a in a punitive damages case are claimed to be excessive?


2. In the cited TXO case, the Court upheld a West Virginia punitive award of $10 million, 526 times larger than the compensatory award of $19,000.  The Court rejected a constitutional challenge based on the disparity.  There was no maximum ratio that one part of the award had to bear to the other.  The Court quoted approvingly a passage from an earlier West Virginia case:


For instance, a man wildly fires a gun into a crowd.  By sheer chance, no one is injured and the only damage is to a $10 pair of glasses.  A jury reasonably could find only $10 in compensatory damages, but thousands of dollars in punitive damages in order to discourage future bad acts.

Might it be “millions” instead of thousands if the defendant was very wealthy and the behavior truly outrageous? Is BMW consistent with TXO?


3. Defendant's wealth.  Do Alabama’s factors include defendant’s wealth? Do the Court’s three factors include that issue? Would that be appropriate? 


The role of wealth has been important at the state level. Some state courts or statutes appear to require the plaintiff to show that wealth as part of the case for punitive damages. See, e.g.,  Herman v. Sunshine Chemical Specialties, Inc., 627 A.2d 1081 (N.J. 1993) and Adams v. Murakami, 813 P.2d 1348 (Cal. 1991). But see Hall v. Wal-Mart, 959 P.2d 109 (Utah 1998) in which the defendant challenged a punitive award of $25,000 for lack of proof of wealth. The court, 3-2, held that this was not necessary in every case. It relied heavily on Kemezy v. Peters, 79 F.3d 33 (7th Cir. 1996), in which Judge Posner observed: 


The reprehensibility of a person's conduct is not mitigated by his not being a rich person, and plaintiffs are never required to apologize for seeking damages that if awarded will precipitate the defendant into bankruptcy.  A plea of poverty is a classic appeal to the mercy of the judge or jury, and why the plaintiff should be required to make the pleas on behalf of his opponent eludes us. . . .  The defendant who cannot pay a large award of punitive damages can point this out to the jury so that they will not waste their time and that of the bankruptcy courts by awarding an amount that exceeds his ability to pay.


The Hall court did note, however, that a plaintiff might be well advised to present evidence on this question when requesting a very large punitive award because an award that might otherwise be presumptively excessive under prevailing standards "can be justified by the defendant's relative wealth."  The dissenters objected that the majority had read "relative wealth" out of the state's list of seven factors to be used whenever punitive damages were considered.


Once wealth is known, what are the implications?  See Michelson v. Hamada, 36 Cal.Rptr.2d 343 (App. 1994), reversing a punitive award for 25 percent of defendant surgeon's net worth for cheating another surgeon.  The court asserted that roughly 10 percent was the maximum possible under California law.  Do the same concerns exist when measuring compensatory damages?

4. For an economic account of the rationale for punitive damages, see Polinsky and Shavell, Punitive Damages: An Economic Analysis, 111 Harv. L. Rev. 869 (1998), arguing that punitive damages can be justified from a deterrence perspective when defendant has a significant chance of otherwise escaping liability.  What other justifications might be offered?  

For empirical analysis of the impact of punitive damages, see Eisenberg, et al., The Predictability of Punitive Damages, 26 J. Legal Stud. 623 (1997), pointing out the low incidence of punitive damages in accidental harm cases.  See also Galanter, Real World Torts: an Antidote to Anecdote, 55 Md. L. Rev. 1093(1996), similarly questioning the significance of punitive awards from a system-wide perspective; and in a contrary vein, see Polinsky, Are Punitive Damages Really Insignificant, Predictable and Rational? A Comment on Eisenberg, et al., 26 J.  Legal Stud. 663 (1997), emphasizing the potential effects of large and unpredictable awards of punitive damages on the settlement process. 


5. Repeated awards.  In W.R. Grace & Co. v. Waters, 638 So.2d 502 (Fla.1994), a mass tort action involving asbestos products, the court refused to bar multiple awards of punitive damages.  The court noted that other courts have "unanimously" rejected the idea that such damages be awarded only once--perhaps to the first successful plaintiff:



We acknowledge the potential for abuse when a defendant may be subjected to repeated punitive damage awards arising out of the same conduct.  Yet, like the many other courts which have addressed the problem, we are unable to devise a fair and effective solution.  Were we to adopt the position advocated by Grace, our holding would not be binding on other state courts or federal courts.  This would place Floridians injured by asbestos on an unequal footing with the citizens of other states with regard to the right to recover damages from companies who engage in extreme misconduct.  Any realistic solution to the problems caused by the asbestos litigation in the United States must be applicable to all fifty states.  It is our belief that such a uniform solution can only be effected by federal legislation.


Although the lower court had suggested that Grace could use the fact of prior awards as mitigation before this jury, "advising the jury of previous punitive damage awards would actually hurt its cause" as it tries to argue that it should not be punished at all.  The Grace court sought to meet this concern by ordering lower courts to bifurcate the proceeding.  The first step would permit evidence on (1) liability, (2) the amount of compensatory damages and (3) liability for punitive damages.  If the jury determines that punitive damages are appropriate, the second step would permit evidence on the amount of such damages, including any prior awards.  This would permit defendant to "build a record for a due process argument based on the cumulative effect of prior awards."  More than a dozen states use this type of bifurcation.


For an extended consideration of the problem of exposure to repeated punitive awards, see Dunn v. HOVIC, 1 F.3d 1371 (3d Cir. en banc), cert. denied ___ U.S. ____ (1993),  ?? holding 8-5, that repeated awards are not per se unconstitutional, though repeated awards may be relevant in assessing constitutional attacks on the awards--either on the ground that the total sum is too high or on the ground that the particular defendant cannot afford to pay them.  The dissenting opinion of Judge Weis emphasized that even within a single state early punitive awards risked leaving later victims without recovery for even their compensatory damages. 


Does the existence of a large number of claims for the same conduct argue against the availability of punitive damages? 


6. Statutory change.  Justice Ginsburg’s dissent relied in part on the actions that states were taking to constrain punitive damages. As the end of the excerpt notes, statutory change has occurred in more than half the states.  A handful have abolished punitive damages, joining another handful that had long taken that position.  A few states require that plaintiffs share their punitive awards with the state;  others have increased the burden of proof to "clear and convincing;"  and a dozen or so have set maximum dollar amounts or ratios above which punitive damages may not be recovered--such as a cap of $250,000 or three times compensatory damages, whichever is higher. Which of these alternative approaches seems most desirable? In states that have adopted these statutory limitations, do the constitutional constraints of Gore add anything?


Perhaps the most drastic cap on punitive damages (short of abolition) is Colorado's, which provides that "exemplary damages shall not exceed an amount which is equal to the amount of the actual damages awarded to the injured party."  See Lira v. Davis, 832 P.2d 240 (Colo.1992).  What if the only damage is to a pair of glasses?


Some states have made several changes.  For a broad legislative package--addressing both products cases and punitive damages cases--consider Georgia's approach.  In State v. Moseley, 436 S.E.2d 632 (Ga. 1993) and Mack Trucks, Inc. v. Conkle, 436 S.E.2d 635 (Ga. 1993), the court upheld the constitutionality of a statute providing that 75 percent of any punitive damages awarded in a products liability case was to go to the state.  In a non‑products case punitive damages were recoverable without limit if plaintiff could show that defendant acted "with specific intent to cause harm."  In all other non‑products cases, punitive damages were capped at $250,000.


To obtain punitive damages in a products case, the plaintiff had to provide "clear and convincing" evidence that defendant acted with "conscious indifference to consequences."  Moreover, although there was no cap on punitive damages in a products case, "only one award of punitive damages may be recovered in a court in this state from a defendant for any act or omission if the cause of action arises from product liability, regardless of the number of causes of action which may arise from such act or omission."  Does this provision mesh well with the sharing provision?


In Conkle, the record showed that for four years before plaintiff was hurt, Mack knew about the problems with the truck model in question and took no action.  The marketing division had "vetoed a proposal by the engineering division to reinforce the frames on newly built trucks at a cost of $103.  The record further shows that there was no notification to the purchasers of these trucks of the problems associated with the frame rails."  The jury's award of $2 million in punitive damages was upheld.


Escape hatches accompany some statutes. For a recent case upholding a punitive award of $31 million and recounting the defendant’s behavior, see Owens-Corning Fiberglas Corp. v. Ballard, 749 So.2d 483 (Fla. 1999). The relevant statute provided that a punitive award more than three times greater than the compensatory award was “presumptively excessive,” and that plaintiff must justify any excess by “clear and convincing” evidence. Plaintiff was held to have made that showing.
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2 Many courts use the terms ostensible agency, apparent agency, apparent authority, and agency by estoppel interchangeably. As a practical matter, there is no distinction among them. [ ] Regardless of the term used, the purpose of the doctrine is to prevent injustice and protect those who have been misled.


1 The plaintiff asserted that the report failed to take into account recurring substantial losses from operations, the extent of liability for environmental clean�up costs, inadequate accruals of pension and retirement obligations, and restrictions on transfers in certain bank covenants.





5. We reject the plaintiff's argument that § 552 encompasses the foreseeability doctrine of traditional tort law, and we decline to adopt the broad construction some courts have given to § 552 as the plaintiff requests. . . . 








6. We also note that the plaintiff had had the opportunity to conduct more detailed due diligence prior to its purchase of the Gulf shares, although it apparently did not do so. In addition, although the plaintiff asserts reliance on the defendant's report as the basis for making its investment in Gulf, such decisions typically involve other factors. [Bily]








5 In Daubert, the Supreme Court rejected the traditional Frye rule (which had required that a scientific theory be generally accepted by the scientific community to be admissible, see Frye v. United States, 293 F. 1013, 1014 (D.C.Cir.1923)), concluding that adherence to Frye's "rigid 'general acceptance' requirement would be at odds with the 'liberal thrust' of the Federal Rules [of Evidence]."  Daubert, 509 U.S. at 588 (citations omitted).








4  Reasonable implied assumption of risk exists when the plaintiff is aware of a risk negligently created by the defendant but, nonetheless, voluntarily proceeds to encounter the risk;  when weighed against the risk of injury, the plaintiff's action is reasonable. [ ] 





1 Hood raises these claims under three theories of recovery: strict liability, negligence, and breach of warranty.   The principles of Maryland law governing these three theories, at least as relevant to this case, are virtually identical.








9 James, General Products--Should Manufacturers be Liable Without Negligence?, 24 Tenn.L.Rev. 923, 926 (1957).





10 Ehrenzweig, Negligence Without Fault, 4 (1951);  [ ].





11 "It is the principal job of tort law today to deal with these [human] losses.  They fall initially on people who as a class can ill afford them, and this fact brings great hardship upon the victims themselves and causes unfortunate repercussions to society as a whole.  The best and most efficient way to deal with accident loss, therefore, is to assure accident victims of substantial compensation, and to distribute the losses involved over society as a whole or some very large segment of it.  Such a basis for administering losses is what we have called social insurance."  2 Harper and James, Law of Torts, § 13.2, pp. 762-63 (1956).





1 The collateral source rule also recognizes the inadequacies of damage awards for personal injuries.   That is because "[l]egal 'compensation' for personal injuries does not actually compensate.   Not many people would sell an arm for the average or even the maximum amount that juries award for loss of an arm.   Moreover the injured person seldom gets the compensation he 'recovers,' for a substantial attorney's fee usually comes out of it.   The Rule helps to remedy these problems inherent in compensating the tort victim." [ ] Since collateral sources only cover economic damages like medical costs and lost earnings, there is no possibility of a double recovery for intangibles like pain and suffering "which can be translated into monetary loss only with great difficulty." [ ] Rather than overcompensating a plaintiff, the collateral source rule "partially provides a somewhat closer approximation to full compensation for his injuries." [ ] 





4. See e.g., Washington by Washington v. Barnes Hospital (Mo.1995) 897 S.W.2d 611 (collateral source rule does not apply to free governmental benefits previously received by plaintiff);  4 Harper, James & Gray, The Law of Torts, supra, § 25.22 at pp. 663�664 ("[u]nless such [a contrary legislative] intent is made fairly clear, however, it seems reasonable to suppose that statutory benefits and free services furnished by government to needy classes of people are meant simply to make sure certain of their needs will be fulfilled and not to confer an additional bounty on the recipient");  but see Ensor v. Wilson (Ala.1987) 519 So.2d 1244 (collateral source rule applies to future special education benefits by governmental entity because of uncertainty of their continued existence).





5  The Legislature, as part of the Medical Injury Compensation Reform Act of 1975 (MICRA), has abrogated the collateral source rule as a rule of evidence in medical malpractice cases.   MICRA allows defendants to introduce evidence the plaintiffs had received collateral source benefits, and it prohibits "collateral sources" from obtaining reimbursement from malpractice defendants.  (Civ.Code, § 3333.1.)
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 In some states if res ipsa applies it is a "presumption affecting the burden of producing

evidence."  This means that if the defendant offers no plausible rebutting evidence the plaintiff is

entitled to a directed verdict on liability.  If, however, the defendant offers such evidence the jury is

to be informed that the plaintiff still bears the burden of persuading the jury that defendant was

negligent.  See, e.g., Calif. Evidence Code  § 646.
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8. In some states if res ipsa applies it is a "presumption affecting the burden of producing evidence."  This means that if the defendant offers no plausible rebutting evidence the plaintiff is entitled to a directed verdict on liability.  If, however, the defendant offers such evidence the jury is to be informed that the plaintiff still bears the burden of persuading the jury that defendant was negligent.  See, e.g., Calif. Evidence Code  § 646.PRIVATE 



