4) Frank David LEVESQUE v. MARINE DRILLING COMPANY, Feb. 11, 1992. 

United States District Court, E.D. Texas, Beaumont Division.

Jamail represented Levesque.

Summary: Frank won past, future earnings, medical costs based on liability due to negligence, but got $0 pain and suffering, despite having unopposed physician testimony regarding pain. This time, he got his motion for new trial just for pain and suffering damages, not to try the whole case again, as defendant wanted.

Seaman moved for new trial on issue of damages after jury entered judgment in his favor in his personal injury suit under the Jones Act and general maritime law. The District Court, Schell, J., held that: (1) seaman was entitled to general damages for pain and suffering as well as special damages for medical expenses and past and future lost wages, and (2) seaman was entitled to new trial only on issue of damages, absent any evidence that verdict was reached by compromise or that there was jury misconduct.

ORDER

The plaintiff is entitled to a trial by a jury pursuant to the Seventh Amendment. The jury erred in awarding the plaintiff special damages for medical expenses and past and future lost wages without awarding the plaintiff general damages for pain and suffering. There is uncontradicted evidence in the record that the plaintiff suffered pain from the injury and underwent an operation. Therefore, the jury's verdict is erroneous.

Plaintiff is entitled to a new trial on the issue of damages only. There is no evidence of jury misconduct or a compromise verdict. A new jury will not be faced with confusion and uncertainty in determining the amount of plaintiff's damages. Liability is separate and independent from the damages in this case. As in Pagan, supra, both special and general damages should be submitted to the jury.

IT IS, therefore, ORDERED that Plaintiff, Frank David Levesque's, Motion For a New Trial on the Issue of Damages is hereby GRANTED. This case is scheduled for jury selection on the issue of damages on March 16, 1992.

[Levesque also sued an auto dealer in 1987 for unloading a car negligently from a car carrier, backing up over him. He lost, but didn't have Jamail as his attorney at that one].

ALLSTATE INSURANCE COMPANY v. Helen CHANCE  

590 S.W.2d 703 (Tex. 1979)

Insurance Claim

After her home was destroyed by a fire, Ms. Chance sued her insurer, Allstate, to recover on her fire insurance policy.  At trial, she submitted a list, totaling $8000, of the approximate cost and age of each household item and where it was purchased.  Allstate’s adjuster testified that the goods were valued at $3963.41.  In finding for the plaintiff, the jury found the value of the goods to be $6000.  


The Court of Civil Appeals affirmed the verdict, but reduced the award finding that the plaintiff’s evidence was improper and that the adjusters figures were the appropriate measure of damages.


The Supreme Court reversed, citing Crisp v. Security National Insurance Co. 369 S.W.2d 326, 329 (Tex 1963): 

The law of damages distinguishes between marketable chattels possessed for purposes of sale and chattels possessed for the comfort and well-being of the owner. In the instance of the former it judges their value by the market price. In the instance of the latter it measures their loss, not by their value in a secondhand market, but by the value of their use to the owner who suffers from their deprivation. The latter measure is employed in the case of household furniture, family records, wearing apparel, personal effects, and family portraits . . .

Thus, Ms. Chance recovered $6000 from Allstate for the loss of her personal property as well as $20,00 for the total loss of her home.
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HEADLINE: DEALS & SUITS

BODY:

    ETHAN SHAW, et al. v. TOSHIBA AMERICA INFORMATION SYSTEMS INC., et al.

    Lawyers from four Beaumont firms negotiated a $ 2.1 billion settlement 

 in a class action suit against Toshiba Corp. stemming from the sale of 5 million

laptop computers that allegedly contain a defective computer chip.

    The suit, filed in Beaumont federal court earlier this year by Beaumont

lawyer Ethan Shaw, of Moore Lan-drey, and Plano retiree Clive Moon, contends a

microcode inside a chip that controls the floppy disk drive can corrupt or

destroy data.

    The settlement, announced Oct. 28, provides for cash rebates, coupons,

software patches and hardware fixes for consumers, depending on the age of the

computer and whether the consumer has a warranty.

    A $ 597.5 million guaranteed fund has been set aside for the cash rebates

alone; any money left over from that fund will be used to provide Toshiba

computers to hospitals, schools, libraries and other nonprofit institutions.

    The settlement also sets aside $ 147.5 million in fees for the plaintiffs'

lawyers, and $ 25,000 each for the two class representatives, Shaw and Moon.

Notice of the settlement was published nationwide Nov. 10. The deadline for

joining the class has not been set, but is expected to be scheduled for June

2000.

    Toshiba denies any liability and also denies the floppy disk 

 controller poses a problem in its laptops. The company has received no complaints of data corruption or loss from customers, a company spokeswoman says.

    Representing the plaintiffs were Wayne Reaud and George Michael Jamail, of

Reaud, Morgan & Quinn, Hubert Oxford III, of Hubert Oxford III P.C., L. 

DeWayne Layfield, of The Law Office of L. DeWayne Layfield; and partners Gilbert I.

"Buddy" Low, Gary Reger, Jack Carroll and D. Allan Jones, of Orgain, Bell &

Tucker.

    Representing the Toshiba defendants, from the Houston office of 

 Fulbright & Jaworski, were senior associate David Levy, partner Frank G. Jones, head 

of the firm's litigation department, and Reagan W. Simpson, head of the firm's

appellate litigation practice group. Walter J. Crawford Jr., of Beaumont's

Crawford & Olesen, served as local counsel.

  U.S. District Judge Thad Heartfield has given preliminary approval to the

settlement. A hearing on final approval is set for Jan. 19.

LOAD-DATE: December 1, 1999

In re: DIET DRUGS (PHENTERMINE, FENFLURAMINE, DEXFENFLURAMINE) PRODUCTS LIABILITY LITIGATION

Sheila Brown, et al. v. American Home Products Corporation

No. 1203, Civ.A.99-20593

Aug. 16, 2000 (2000 WL 1346904 (E.D. Pa))

George Michael Jamail, the Reaud Law Firm, Beaumont, TX, for Tracy Bennett Johns, Objector.

Bechtle, J.

Presently before the court is Plaintiffs’ and American Home Products Corporation’s (“AHP”) Joint Motion for Approval of Fourth Amendment to Nationwide Class Action Settlement Agreement.  For the reasons set forth below, the court will grant the motion.

[The court explains in detail the background of the Fourth Amendment to the Settlement Agreement, which was to address a potential cash-flow concern that could have affected timely payment to class members.  As counsel for Tracy Bennett Johns, Mr. Jamail argued that many of the claims forms had been returned incomplete, indicating that the forms were too complicated for the average class member.  The judge held that this problem did not affect the proposed Fourth Amendment.  Mr. Jamail also argued that the Amendment should not be approved without notice to the class.  Specifically, he argued that re-notice to those who opted out was required because they were forced to make a decision without the benefit of the information, testimony and evidence introduced at the August 10, 2000 hearing.  The court took counsel’s arguments very seriously, as evidenced by the fact that two pages of the decision were specifically devoted to addressing Mr. Jamail’s concerns (there were over a hundred attorneys involved in the suit).  However, the court found that the objections did not provide a basis for denying the proposed Fourth Amendment, and the Joint Motion was approved].  

Background on Fen-Phen: 

FOR IMMEDIATE RELEASE

 September 15, 1997

                                 FOOD AND DRUG ADMINISTRATION

                                 Lawrence Bachorik: (301) 827-6250

                                 Broadcast Media: (301) 827-3434

                                 Consumer Hotline: (800) 532-4440

FDA ANNOUNCES WITHDRAWAL OF FENFLURAMINE AND DEXFENFLURAMINE

The Food and Drug Administration, acting on new evidence about significant side-effects associated with fenfluramine and

dexfenfluramine, has asked the manufacturers to voluntarily withdraw both treatments for obesity from the market.

Dexfenfluramine is manufactured for Interneuron Pharmaceuticals and marketed under the name of Redux by Wyeth-Ayerst

Laboratories, a subsidiary of American Home Products Corp. of Madison, N.J., which also manufactures and markets

fenfluramine under the brand name Pondimin. Both companies have agreed to voluntarily withdraw their drugs. The FDA is not

requesting the withdrawal of phentermine, the third widely used medication for obesity. 

The action is based on new findings from doctors who have evaluated patients taking these two drugs with echocardiograms, a

special procedure that can test the functioning of heart valves. These findings indicate that approximately 30 percent of patients

who were evaluated had abnormal echocardiograms, even though they had no symptoms. This is a much higher than expected

percentage of abnormal test results.

“These findings call for prompt action,” said Michael A. Friedman, M.D., the Lead Deputy Commissioner of the FDA. “The

data we have obtained indicate that fenfluramine, and the chemically closely related dexfenfluramine, present an unacceptable

risk at this time to patients who take them.” 

FDA recommends that patients using either of these products stop taking them. Users of these two products should contact

their doctors to discuss their treatment.

These new findings suggest fenfluramine and dexfenfluramine are the likely cause of heart valve problems of the type that

prompted FDA’s two earlier warnings concerning “fen-phen,” a combination of fenfluramine and phentermine. “Fen-phen” has

been widely used off-label in recent years for the long-term management of obesity.

In July, researchers at the Mayo Clinic and Mayo Foundation reported 24 cases of rare valvular disease in women who took

the “fen-phen” combination therapy. FDA alerted medical doctors that it had received nine additional reports of the same type,

and requested all health care professionals to report any such cases to the agency’s MedWatch program

(1-800-FDA-1088/fax 1-800-FDA- 0178) or to the respective pharmaceutical manufacturers.

Subsequently, FDA received 66 additional reports of heart valve disease associated mainly with “fen-phen.” There were also

reports of cases seen in patients taking only fenfluramine or dexfenfluramine. FDA requested that the manufacturers of

fenfluramine and dexfenfluramine stress the potential risk to the heart in the drugs’ labeling and patient package inserts. FDA

continues to receive reports of cardiac valvular disease in persons who have taken these drugs. 

"FEN-PHEN" UPDATE

                          (fenfluramine, phentermine, dexfenfluramine)

                            Center for Drug Evaluation and Research

                                 Food and Drug Administration

Memo Dated: 28 August 1997

FDA is taking further measures to strengthen its recent public warning that treatment of obesity with a combination of

fenfluramine and phentermine has been associated with the development of serious cardiac valvular disease. Based on further

reporting of abnormalities in mitral, aortic, and tricuspid heart valves of patients taking these two appetite suppressants and/or

the chemically-related product, dexfenfluramine, the agency has requested that the manufacturers of phentermine, fenfluramine,

and dexfenfluramine stress this potential risk in a black box warning in the drugs' labeling and in patient package inserts (patient

information sheets). FDA again reiterates that, until these concerns are further clarified, these products should only be used in

people with significant obesity and not in people with minimal obesity.

Phentermine and fenfluramine, which are approved as single agents for short-term (a few weeks) obesity therapy, have recently

been widely prescribed "off-label" in combination and for long-term management of obesity. In July, researchers at the Mayo

Clinic reported 24 cases of cardiac valvular disease in women who took the combination therapy for an average of about 12

months. Cardiac valvular disease is usually a rare finding in people in the age range of these 24 patients. Simultaneously, FDA

advised that it had received reports of 9 further cases of valvulopathy associated with the off-label use. Subsequently, FDA

issued a Public Health Advisory to over 700,000 health care practitioners and institutions warning them of this new concern

with these products.

In its July 8th Advisory, the FDA also asked -- and continues to request -- all health care professionals to report any such

cases and other toxicities associated with the use of the three drugs to FDA's MedWatch program (1-800-FDA-1088/fax

1-800-FDA-0178) or to the respective pharmaceutical manufacturers. Such reporting allows FDA to better determine the

scope of this problem, to better work with the academic community and the manufacturers in determining the reason(s) for this

problem, and to better determine the most appropriate regulatory response to this concern. 

Thanks to the reporting of health care professionals, as of August 22, FDA has received reports of 82 cases (including Mayo's

24 cases) of cardiac valvular disease in patients -- two of whom were men -- on combination fenfluramine and phentermine.

These reports have been from 23 different states. Severity of the cardiac valvular disease was graded as moderate or severe in

over three-fourths of the cases, and two of the reports described deterioration from no detectable heart murmur to need for a

valve replacement within one-and-a-half years. Sixteen of these 82 patients required surgery to repair their heart valves. At

least one of these patients died following surgery to repair the valves. (The agency's findings, as of July 31, are described in

more detail in the current issue of The New England Journal of Medicine, which also carries the Mayo study.)

Five additional reported cases of cardiac valvular disease were associated with exposure to fenfluramine followed by

dexfenfluramine, both in combination with phentermine; and 1 additional case was associated with exposure to the combination

of all 3 drugs given at the same time.

In addition, there have been reports of cardiac valvular problems associated with the use of fenfluramine alone (n=2) and

dexfenfluramine alone (n=7). However, no reports have yet been received of these heart problems developing when

fenfluramine or phentermine are used as single agents for the duration presently approved. 

In addition, FDA is working with the Centers for Disease Control and Prevention, the National Institutes of Health, and the

Mayo Clinic researchers to develop methods to investigate the scope and cause(s) of this problem. Some epidemiologic

studies using on-going trials and various data bases are already underway. Other prospective studies are presently being

designed.

In the meantime, although the cause-effect relationship between the use of these drugs and the development of cardiac valvular

disease has not been conclusively established, FDA wants to make sure that these serious potential risks of combination and

long-term therapy with these products is known to both the prescribers and their patients. The agency therefore has requested

the manufacturers of these products to revise the drugs' approved labels to emphasize the new safety information in a

prominent, black boxed warning at the beginning of the label. This new black box warning will warn prescribers of these new

concerns and reiterate the fact that the safety and efficacy of the combined use of these products and the use of the products

for longer than presently approved has not been established. In addition, the FDA has requested that manufacturers quickly

develop patient package inserts to alert potential users to the same facts and concerns. 

FDA continues to be highly concerned about these reports of serious heart problems in association with the use of these

products. FDA will continue to work with the manufacturers, the professional organizations representing those who primarily

prescribe these products, and consumer groups to use all methods possible to disseminate fully safety and efficacy information

about these products. Since the warnings that went out in July, reduced sales of fenfluramine and phentermine have thus far

suggested approximately a 40 percent decline in their combination use in the United States.

FDA continues to explore further options available to it - other than those already mentioned - to assure that patients are able

to make fully informed decisions about the use of these drugs. 

Further updates will be issued as further data and/or regulatory activities occur with these products.

From the Website “The Fen-Phen Online Information Resource”






www.fenphen-facts.com

                                          The makers of Pondimin (fenfluramine) and Redux 

(dexfenfluramine)  voluntarily withdrew the drugs from the 

 market at the request of the Food and Drug Administration

 (FDA) over health concerns. When Pondimin or Redux is 

  taken in combination with Phentermine, heart valve damage

  may occur. 

                                           Pondimin and Redux were originally approved for short 

 term  use only by the FDA in the treatment of obesity. However, the combination commonly called fen-phen had never been approved. Wyeth-Ayerst Laboratories, the manufacturer of Pondimin (fenfluramine) and distributor of Reduxdexfenfluramine), decided to recall the two diet drugs amid reports from the Mayo Clinic indicating resultant heart defects.                                              It has been known for years that Pondimin and Redux can cause primary pulmonary hypertension (PPH), a fatal heart condition. Yet, the manufacturers down-played the likelihood that people could contract PPH. 

                                           In the summer of 1997, physicians at the Mayo Clinic reported 

that the drugs also cause heart valve defects. In particular, the 

aortic and mitral valves may be impaired, thus causing 

regurgitation of blood into the ventricle and left atrium 

respectively. If this condition is serious enough, it may require 

lifelong monitoring, medication, or valve surgery.

    What is Fen-phen? 

     The group of drugs collectively referred to as "fen-phen" include combinations of Ionimin, Adipex, Fastin (brand names of


           phentermine), Pondimin (fenfluramine) and Redux 

(dexfenfluramine).Combinations of these drugs have been known to cause 

heart valve damage, pulmonary cardiovascular damage and 

neuropsychological damage. 

      What kinds of physical injuries can result from the use of

       Fen-phen? 

       Generally, three types of injuries can occur: heart valve damage ("valvulopathy"), primary pulmonary hypertension, and



neuropsychological damage. 

       What is heart valve damage? 

        Heart valve damage ("valvulopathy") is the most common injury from the use of fen-phen. Valvulopathy occurs when the                                              heart-valves (typically the aortic and mitral valves) do not open and close properly, causing regurgitation of blood. If the valves are seriously impaired, secondary pulmonary hypertension may result. 

         What is primary pulmonary hypertension? 

           Primary pulmonary hypertension ("PPH") is a rare and often fatal condition. PPH results when there is a narrowing or obliteration of the small and medium pulmonary arteries. Symptoms include                       increased and extreme shortness of breath and tiredness. If you experience these symptoms, do not assume they are due to being overweight. Rather, you should see a doctor immediately. 

              What is neuropsychological damage? 

               Neuropsychological damage includes cognitive disturbance and memory loss, mood swings, behavioral changes, psychotic breakdowns, and depression. 

                  How long would someone have to take fen-phen for 

      damage to occur? 

                  There is no fixed time frame that indicates when damage will occur. Typically, however, people who used the drugs for more than three months fall into a risk category. But, this does not mean that if you used fen-phen for more than three months you will be injured. Rather, it is possible that you may be injured. 

                   What types of medical tests determine if I have

       damaged my heart by using fen-phen? 

                   Heart valve damage can be detected by a Doppler

"echocardiogram" (also known as an "echo"). An echo is an ultrasound of the heart, a noninvasive and painless procedure. Your primary care physician can refer you to a cardiologist who will schedule the test. Please note, an EKG is not adequate to determine valve damage. 

                  PPh is diagnosed through a series of tests. First, a pulmonary function test is used to establish that there is hypertension. Then, a series of tests are given to rule out other potential causes for the hypertension.

                   If no cause for the hypertension is found, the hypertension will be classified as "primary"- hence "primary pulmonary hypertension. PPH is a very serious condition. 

                   Neuropsychological damage is difficult to determine because of the inability to sample and analyze human brain cells. If there is serious concern over neuropsychological damage, a specialist in this area should be consulted. 

                    These tests sound complicated and costly. Are they 

         covered by insurance? 

                     The heart valve and PPH tests can be expensive, but they are usually covered by insurance. A neuropsychological exam, unfortunately, may not be covered. Be sure to go through the proper referral process with your primary care physician and tell your doctor you are concerned about fen-phen usage. If you do not have insurance, you may want to seek out federal, town, or hospital based assistance. 

                         If I do have damage to my heart, is it treatable? 

                         Valve injuries are treatable through a range of methods depending on the severity of injury. For a slight valve impairment, your doctor may advise you to get yearly echocardiograms. As a preventative measure, your doctor may also advise you to take prophylactic antibiotics before any invasive medical procedures, including dental examinations. For more severe cases, valve repair or valve replacement surgery may be necessary. 

                            PPH may be treated with oxygen supply, heart-lung transplantation, or drugs specially developed for PPH. The drug therapies are relatively new, and not all individuals are able to tolerate them. 

        If I took fen-phen and am now injured, what are my legal 

        options? 

         It is likely that you have a viable lawsuit against the manufacturers of the fen-phen drugs under product liability law. It



may also be the case that your prescribing physician or diet center

could also be liable under medical malpractice law. This is true even if

you voluntarily took the drugs or asked to have them prescribed for you. Your willingness does not relieve manufacturers and doctors from their duties to make safe products or to warn of known dangers.

