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Competition Issues in Cyberspace
I. General Principles:  Traditional antitrust principles apply with equal force in high tech and e-commerce markets.  However, the new technologies present significant challenges for antitrust enforcers and counselors.

II. What is a B2B?

A. A B2B, or business-to-business electronic marketplace, is in essence a virtual marketplace that enables buyers and sellers to conduct business over the Internet.

B. B2Bs come in all shapes and sizes.  They can involve markets for direct manufacturing inputs, such as the raw materials used in the manufacturing process, or they can involve markets for indirect inputs, such as light bulbs and paper clips.

C. They can be a vertical market, which describes a B2B that focuses on a particular industry, or a horizontal market, which describes a B2B that provides goods for a number of different industries.  Vertical markets are more likely to sell direct inputs that tend to be industry specific, whereas horizontal markets are more likely to sell indirect inputs to customers that operate in many different industries.

D. They can involve many different pricing mechanisms.

1. A B2B may use a catalog or may aggregate the catalogs of a number of suppliers, which may be reviewed online by buyers.

2. A B2B may use various forms of auctions, such as a standard forward auction in which multiple buyers compete for a single product and the price is bid up, or a reverse auction in which a number of suppliers compete to make a sale to a single buyer and the price is bid down.

3. A B2B may use an exchange format, where buyers and sellers submit anonymous real time orders and quotes which drive the price both up and down, much like a traditional securities exchange.

4. A B2B may involve direct negotiations in which buyers submit requests for bids to selected sellers, and if the seller opts to submit a bid, the buyer and seller may negotiate a final agreement.

E. B2Bs can involve many different ownership structures.

1. A B2B may be owned by industry participants that will use the B2B.

a. Within the category of industry participants, the B2B may be owned by buyers or sellers.

2. A B2B may be owned by independent third parties, such as venture capitalists or technology firms.

3. A B2B may be owned by any combination of the foregoing.

III. Current Status of Government Activity

A. Thus far, there has been little government antitrust enforcement in the area of B2Bs.  The notable U.S. government activity has been the FTC’s closing of its investigation of the formation of Covisint, and the FTC’s two workshops on B2Bs.

1. Covisint was the first B2B that the FTC reviewed.  It is currently a joint venture among five (soon to be six) car manufacturers and two information technology firms.  The five car companies account for roughly half of total worldwide auto production.  The parties filed an HSR premerger notification form before forming the joint venture.  The FTC issued a second request and staff conducted a full investigation.

a. The Commission ultimately closed the investigation without challenging the formation of the B2B.  However, the Commission’s closing letters to the parties make clear that it closed the investigation because Covisint was in an early stage of development and was not yet operational, not because the B2B did not pose any potential antitrust issues.

b. The Commission’s closing letter stated:  “Because Covisint is in the early stages of its development and has not yet adopted bylaws, operating rules, or terms for participant access, because it is not yet operational, and in particular because it represents such a large share of the automobile market, we cannot say that implementation of the Covisint venture will not cause competitive concerns.”

c. Thus, although the Commission did not challenge the formation of the B2B, the Commission did sound a cautious note.

2. In June 2000, the FTC held its first workshop on the antitrust issues raised by B2Bs, and in October 2000, FTC Staff issued a report on the workshop, Entering the 21st Century:  Competition Policy in the World of B2B Electronic Marketplaces:  A Report by Federal Trade Commission Staff.

3. More recently, in May 2001, the FTC held a follow-up workshop that further addressed competition issues arising in the context of both B2Bs and B2Cs.  The topics addressed at this workshop included mergers among B2Bs, interoperability agreements, B2B operating rules, standard setting, and vertical issues raised by online distribution and marketing.  The FTC has not yet released transcripts from this workshop or indicated whether it will issue another report based on this workshop.

IV. The Antitrust Issues Raised by B2Bs

A. Despite the lack of litigated cases or consent decrees involving B2Bs, the FTC workshops and a number of articles and speeches have helped to generate a fairly strong consensus among government enforcers, private practitioners, and academicians on the principal antitrust issues that B2Bs raise.  They include collusion, joint purchasing, exclusion, and exclusivity.  The first three issues involve potential competitive problems affecting the markets for the goods being traded over the B2B.  The last issue involves competitive problems that may affect the market for the B2B marketplace itself.

1. Collusion/Information Sharing:

a. The very purpose of B2Bs is to facilitate the sharing of information.  In particular, B2Bs are designed to enable buyers and sellers to share current information about prices being offered and quantities demanded by buyers and available from suppliers, among other information.  The flow of such competitively sensitive information is critical to the functioning of the B2Bs.  At the same time, it raises the possibility that competitors will share information in such a way as to violate the antitrust laws.  Among other concerns, the sharing of such information can provide a means of policing an agreement among competitors to maintain prices above competitive levels.  The October 2000 FTC Staff Report sets out five factors that help to determine whether information sharing through a B2B is likely to facilitate anticompetitive coordination:

(1) Is the market that the B2B serves concentrated?  The higher the concentration level of the market, the more likely it is that information sharing may lead to higher prices.

(2) Is the information being shared among competitors?

(3) What type of information is being shared?  Antitrust concerns are heightened when the information being shared relates to price, output, costs, or strategic planning.

(4) Is the information current, or does it relate to past transactions?  The more current the information, the higher the level of concern.

(5) Is the information available from sources outside of the B2B?  The concern is greater where the B2B enables competitors to monitor each other’s prices and capacity constraints when such information is not commonly available.

b. Avoiding antitrust risk from information sharing can be achieved through a variety of mechanisms intended to limit the flow of competitively sensitive information among competitors.  These include:

(1) imposing greater limits on the information available the higher the concentration level of the particular market;

(2) allowing sellers to see other sellers’ prices, but not their identity;

(3) only allowing sellers to see where their bid ranks, but not see the actual bids of other sellers;

(4) segmenting catalogs so that sellers cannot see each other’s prices and buyers cannot see what other buyers are paying;

(5) using nondisclosure agreements and confidentiality agreements;

(6) screening B2B board members from sensitive competitive information if they are also employed by B2B participants;

(7) using an audit mechanism to ensure that the B2B’s operating rules are being followed, and imposing penalties for violations of the rules;

(8) to the extent the B2B sells industry information gained through operation of the site, it should consider using a third party to collect the information, only make available information that is not current, and only make available aggregated information that does not allow recipients to determine sensitive price or capacity information of competitors.

2. Joint Purchasing:  Some, but not all, B2Bs enable buyers to engage in joint purchasing.  Antitrust is logically concerned with both monopoly power—i.e., market power exercised by sellers to sell products at supracompetitive prices—and monopsony power—i.e., market power exercised by a buyer or group of buyers to purchase products at below competitive prices.  The first question antitrust enforcers ask in analyzing a possible monopsony issue is whether the buyer or buyers represent a sufficient share of the purchases of the product at issue to influence the price of the goods.  If so, antitrust enforcers will next analyze whether the buyer group is driving down prices because of the efficiencies generated by virtue of the joint purchasing, or whether instead prices are being driven below competitive levels through the exercise of market power.  As a general rule, joint purchasing of indirect inputs poses less concern than joint purchasing of direct inputs.  Similarly, there is less concern when a group of buyers collectively represents a small portion of the total purchases of the goods at issue.  Finally, B2Bs should ensure that the information flowing among the group of buyers does not enable the buyers to engage in monopsony coordination—whether by using fire walls, maintaining anonymity among the buyers, or using independent managers to organize the joint purchasing.

3. Exclusion:  To the extent that a particular B2B becomes very important in enabling market participants to compete effectively, the selective exclusion of certain competitors from participation in the B2B could pose antitrust concerns.  The first question here is whether denying a competitor’s access to the B2B is likely to raise that rival’s costs of doing business.  Answering this involves analyzing the alternative means of obtaining inputs or making sales available to the excluded competitor, including other B2Bs and traditional off-line modes of supply.  Of course, harming a competitor does not necessarily violate the antitrust laws; even if exclusion of a competitor from a B2B would raise its costs, enforcers must ask whether the harm to that competitor would also harm competition.  Finally, enforcers would ask whether the exclusion of the competitor was somehow necessary to the effective operation of the B2B.

4. Exclusivity:  To the extent that B2Bs impose on their participants the requirement that they not participate in other B2Bs, there is an obvious question of whether such an exclusivity requirement could negatively affect competition among B2Bs.  The FTC staff report indicates that antitrust concerns are magnified the greater the market share of the B2B participants or owners, the greater the restraints on participation in other B2Bs, and the less interoperability between the “exclusive” B2B and others.  The FTC staff noted that high levels of industry ownership or substantial minimum purchase requirements—which can amount to de facto exclusivity requirements—will draw a closer look.

V. Guidance for practitioners.

A. First, the government is not likely to challenge the actual formation of a B2B, even where the owners or participants represent a substantial portion of the markets serviced by the B2B.

B. Second, antitrust counselors must be involved in the creation of the B2Bs’ operating rules to ensure that the B2B is designed from the outset in a way that avoids antitrust pitfalls that can easily be avoided ahead of time, but that could be difficult to rectify once they have become set in stone.

C. Third, many of the concerns that B2Bs may raise require that antitrust counselors stay involved once the B2B is operational to ensure that B2B members and participants comply with operating rules and other safeguards on an ongoing basis.

D. Fourth, while the government likely will not challenge the formation of a B2B anytime soon, at some point the government inevitably will open an investigation into whether a particular B2B has become a vehicle for coordination among competitors.  Disgruntled participants or non-participants will undoubtedly raise serious questions about whether the participants in the B2B have crossed the line.  This raises the separate question of whether the government is in a position to effectively investigate and detect coordination by means of a B2B.  If we’ve learned anything from the Microsoft case, it is that where computerized records of business conduct exist, the government can and will gather and analyze the evidence just as it would with more traditional modes of conducting business.  And the earlier Airline Tariff Publishing Co. case, although it involved a B2C, suggests that the government will be able to do so.

VI. Likely shakeout and consolidation in the market for B2Bs.

A. Economic developments raise the possibility that B2Bs will begin engaging in mergers and acquisitions with each other.  It seems unlikely that the government will sue to block the merger of two B2Bs in the near future for several reasons.  First, barriers to entry into the B2B marketplace seem low, as the flood of B2Bs that started up in the past several years demonstrates.  Certainly the shake out—and market conditions generally—will make investment capital scarce.  But antitrust enforcers do not generally regard lack of investment capital as a significant barrier to entry.  Second, it will be some time before B2Bs eliminate more traditional modes of buying and selling products.  Thus, competitive alternatives to B2Bs will continue to exist.  Perhaps several years down the road there will be a blockbuster merger between two dominant B2Bs serving a particular industry, and at that point, the government will conduct an investigation.  But it seems we are a way off from seeing any government challenges to mergers among B2Bs.

B. Nonetheless, the consolidation in the B2B marketplace may heighten some of the antitrust concerns already discussed.  For example, information sharing may become a more significant issue for a B2B as more and more members of a particular industry begin participating in that B2B as its competitors disappear.  Similarly, the exclusion of industry participants from a B2B will become a more serious issue as the number of B2Bs serving that industry dwindles.  And, as the market share of the industry participants using the B2B grows, a B2B’s use of exclusivity provisions is likely to raise more serious issues affecting competition in the market for B2Bs serving that industry.  Antitrust counselors should thus be alert to the constantly changing environment in which their B2B clients compete, as the recently issued Competitor Collaboration Guidelines suggest.  See Antitrust Guidelines for Collaborations Among Competitors Issued by the Federal Trade Commission and the U.S. Department of Justice, April 2000.  Just because the B2B was one of twenty serving a particular industry when it began does not mean that will remain the case.
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