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16

BY MR. RICH: 

17
      Q
Professor Fisher, would you describe the
18
purpose of the testimony you have submitted in this
19
proceeding? 

20
      A
Yes.  I was asked to and did analyze the 

21
structure and history of the copyright statute
22
specifically for the purpose of identifying the light
 1
it casts upon the task of this tribunal.
 

13
      A
My testimony begins by outlining the 

14
principle benefits of Internet dissemination of
15
digital music, to which there are several.  The first,
16
and perhaps most obvious, is that the Internet
17
dissemination of digital music affords as compared to
18
the current dominant mechanisms of distributing music
19
very substantial cost savings, including most
20
obviously the savings of cost in producing physical
21
embodiments of sound recordings, all phono records
22
like compact disks, saving distribution costs and
 1    saving at least some of the substantial costs
 2
associated with the retail sale of phono records.  So
 3
cost savings is the first of the benefits of this new
 4
system.
 5
            Second, the related advantage of weighing
 6
the waste of physical resources, the materials that
 7
currently constitute the dominant form of phono
 8
record, which are compact disks.
 9
            Third, the new Internet based
10
dissemination methods serve consumers' desires or can
11
serve consumers' desires for individual tracks of
12
music.  You no longer using one of these systems have
13
to obtain a compilation of sound recordings, typically
14
on a compact disk, but can obtain individual tracks
15
and many consumers express a perseverance for
16
obtaining music in that form.
17
            Four, the new mechanisms expand
18
dramatically the set of authors who can reach
19
worldwide audiences, partly by reducing dramatically
20
distribution costs and partly through associated
21
reductions in the cost of producing high quality
22
digital recordings.
 1
            Finally, a related matter.  Consumers get
 2
the benefit through the new distribution mechanism of
 3
sharply increased quantity, quality and diversity of
 4
programming.
 5
            In 1995 on the eve of the statutory
 6
reforms that figure prominently in this proceeding,
 7
two forms of Internet dissemination of digital music
 8
loomed large.  Loomed large in general and, more
 9
importantly loomed large in the mind of Congress.
10
Those were downloading and on demand streaming. 


1

Those were, as I say, the most visible,
 2
both promising and threatening aspects of Internet
 3
dissimilation of digital music circa 1995.
19

So these two methods to many observers,
20
and, more important, to Congress in 1995, promised
21
simultaneously very substantial benefits, which I just
22
outlined, but also posed potential dangers or threats.
 1
      To understand those dangers or threats, I'll briefly
 2
review the relevant -- again, circa 1995 -- aspects of
 3
copyright law as it applied to music.
 4
            So there are, in the American copyright
 5
system, two distinct objections of protection.  The
 6
first of these is musical works -- roughly speaking,
 7
the compositions.  The owners of the copyrights in the
 8
compositions enjoy the following entitlements:  an
 9
exclusive right of reproduction, an exclusive right to
10
prepare derivative works, an exclusive right to
11
distribute copies of the work, and an exclusive right
12
of public performance.
13
            In the United States, the last of these
14
entitlements is typically managed by three performing
15
rights societies -- two big ones, one small one --
16
that issue, in the ordinary course, non-exclusive
17
blanket licenses to institutions -- the typical case
18
is radio stations -- that allow them to play songs
19
from the entire catalog of the organization in
20
question.
21
            So, collectively, the organizations make
22
it possible for radio stations and similar
 1
institutions to pay a few license fees to a single
 2
organization, and thereby gain the right to broadcast
 3
to the public virtually the entire library of music.
 4
            So that's the first set of entitlements.
 5
Again, remind us we're dealing with 1995.
 6
            Until 1972, there was no separate
 7
copyright entitlement in the persons who prepared
 8
sound recordings at the federal level.  There were
 9
some analogous provisions at the state level, but
10
federal copyright law had no such provisions.
11
            In 1972, or, more specifically, in a
12
statute adopted in 1971, which became effective in
13
1972, Congress added a few, but not all, of the
14
entitlements associated with other forms of
15
copyrighted works -- a narrowly circumscribed right of
16
reproduction and a right to prepare derivative works,
17
and an ordinary, full right of distribution.
18
            The copyright owners in sound recordings
19
asked for, at the time -- and, in fact, have been
20
persistently asking for -- a right a public
21
performance analogous to that enjoyed by composes, but
22
Congress in 1972 did not issue it.
 1
            So that's how -- that's the constellation
 2
of entitlements as they stood on the eve of the
 3
statutory provisions that we're concerned with here.
 4
But it's equally important to understand that the
 5
copyright statute contains several limitations or
 6
exceptions.  The statute is full of these things, but
 7
here are the most important ones vis-a-vis music.
 8
            The first is the fair use doctrine, so
 9
whereas Section 106 of the statute provides all of
10
these catalog of entitlements, Section 107,
11
immediately following the provision, operates as a
12
general limitation on all of these entitlements.
13
            Broadly speaking, the fair use doctrine is
14
designed to provide a privilege to persons who make
15
typically, though not exclusively, non-commercial uses
16
of copyrighted materials for such purposes as
17
teaching, commentary, scholarship, and so forth.
18
There are complex applications of the fair use
19
doctrine outside that core, which I'd be happy to talk
20
about, if necessary, but that's the core idea.
21
            The second of the limitations on these
22
entitlements, a long-standing one, now embodied in
 1
Section 115, is a compulsory license provision which
 2
curtails the two entitlements listed on the chart --
 3
the right of the composer, the copyright owner in the
 4
musical work, to reproduction and distribution.
 5
            So the way 115 works, in brief, is that
 6
once copies of a phono record have been distributed to
 7
the public -- excuse me, copies of a phono record
 8
embodying a musical work have been distributed to the
 9
public with the authority of the owner of the
10
copyright in the musical work, thereafter anyone else
11
is free to, without permission, make and distribute to
12
the public other phono records containing – embodying
13
the musical work, provided that person complies with
14
some administrative procedures, and the most important
15
requirement here is to pay a statutory license.
16
            The ceiling on this statutory license is
17
currently set for the most part at seven and a half
18
cents per song per copy.  There are some other
19
provisions that operate -- rare circumstances of long
20
songs, but that's basically the ceiling.  Next year I
21
think it will go up to approximately eight cents per
22
song per copy. 

 1

The licenses governed by 115 are typically 

 2
managed in the United States by the Harry Fox Agency.  

 3
Sometimes these licenses are issued at rates somewhat 

 4
below the 115 level.  The 115 level operates as a 

 5
ceiling. 

 6

The third of the limitations, as of 1995, 

 7
on these entitlements, is Section 1008 of the Audio 

 8
Home Recording Act, which provides a safe harbor for 

 9
non-commercial use of a digital or analog -- 

19

THE WITNESS:  Sure.  We were discussing 

20
Section 1008 of the Audio Home Recording Act, which, 

21
as I say, operates to provide a safe harbor and 

22
immunity for copyright infringement for persons who
 1
make non-commercial use of digital or, as it happens, 

 2
audio recording devices. 

 3

This provision was one piece of a complex 

 4
resolution of a struggle over the dissemination in the 

 5
United States of digital audiotape technology.  Some 

 6
of the other provisions of that statute may become 

 7
relevant later on, but this is the most important for 

 8
the purposes of identifying the overall scheme of 

 9
entitlements. 

10

ARBITRATOR VON KANN:  Pause on that one 

11
just a moment.  Would that permit a person sitting at 

12
home to make a copy of something on an internet 

13
stream, so long as they didn't sell it, and it was for 

14
their own personal use, and protected by this 

15
provision of the law? 

16

THE WITNESS:  That's a good and complex 

17
question. 

 1
            THE WITNESS:  The activity at which this 

 2
provision was primarily aimed was traditional forms of 

 3
home taping.  So you imagine using the core -- 

 4
original case was using your cassette tape recorder to 

 5
record an album, where teenagers would typically -- my 

 6
teenagers anyway -- make mixes of albums. 

 7
            That's what this was primarily aimed at, 

 8
and then the provision is written so as to encompass 

 9
both analog and digital versions.   

10
            In 1992 -- it's one reflection of how fast 

11
the technology is moving here -- the draftsmen of this 

12
provision did not seem to have had in mind any of the 

13
technology we're dealing with now.  So things have 

14
changed in at least two respects from 1992, which are 

15
related to your question. 

16
            The first is the devices.  What are the 

17
devices commonly used now to make home copies of 

18
music?  Well, it's rare any longer for that to be done 

19
with cassette recorders, somewhat more common to be 

20
using DAT tape recorders or mini-disk recorders, which 

21
are the digital versions, but increasingly common now 

22
is the use of computers. 

 1

So the question -- the first of the two 

 2
complications is, is a computer a digital audio 

 3
recording device?  And there's a debate about that 

 4
right now -- unresolved debate.  Different scholars 

 5
and different litigators have taken varying positions 

 6
on that question. 

 7

The second ambiguity -- no, the second 

 8
complication of this -- it's not an ambiguity -- is 

 9
that, since 1992, Congress has added to the statutory 

10
scheme Section 1201 of the Digital Millennium 

11
Copyright Act, which forbids, among other things, 

12
circumvention of technological protections for music, 

13
among other kinds of copyrighted materials. 

14

So streams -- we'll take Real Audio for a 

15
moment -- streams typically are disseminated over the 

16
internet with various copy protection systems built 

17
into them.  I think the Real Audio version combines a 

18
thing they call a secret handshake, in which the 

19
player recognizes the sender, and then a copy switch, 

20
which for most streams is turned off, so as to prevent 

21
the recipient from making a copy of the stream. 

22

In order to, as they say, rip the stream, 

 1
the home recipient would have to circumvent, in some 

 2
way, those technological shields.  And as a result, 

 3
the recipient would be violating Section 1201 of the 

 4
Digital Millennium Copyright Act.  And the provider of 

 5
the technology that makes possible the circumvention 

 6
is also violating Section 1201. 

 7

So that the second complication makes 

 8
resolving the first one unnecessary.  Bottom line is 

 9
it's illegal.  


13

CHAIRMAN VAN LOON:  Before you do, we have 

14
seen a presentation of the use of something, I believe 

15
a software program, or possibly a device called 

16
Streamripper.  Are you saying that the use of that is 

17
a violation of 1201? 


18

THE WITNESS:  Yes. 


19

ARBITRATOR VON KANN:  And any similar 

20
device that -- I mean, we also saw BitBop.  We've seen 

21
some others. 


22

THE WITNESS:  Yes.  Now, as a practical
 1
matter, will the copyright owners pursue the 

 2
individual copyists?  The practical impediments of 

 3
doing so are high, so typically under these 

 4
circumstances the copyright owner will direct the 

 5
attention primarily at the developer and distributor 

 6
of the technology that makes it possible. 

 7

And the best example of that initiative is 

 8
the stream box, the Real Networks versus Streambox 

 9
case, which issued a preliminary injunction against 

10
the further sale and dissemination of ripping 

11
technology. 

22

THE WITNESS:  Okay.  Against this 

 1
backdrop, this collection of entitlements and 

 2
limitations shaped the way in which people -- excuse 

 3
me -- copyright owners of different sorts made money.  

 4
So the three primary sources of revenue, circa 1995 

 5
still, are the three indicated on this chart. 

 6
            So back up for a second.  The owners of 

 7
copyrights in musical works collected mechanical 

 8
rights, mechanical royalties, when their -- when phono 

 9
records embodying their compositions are reproduced 

10
and then disseminated to the public.  For the reasons 

11
I indicated just a minute ago, those mechanical 

12
royalties are limited by Section 115, managed by the 

13
Harry Fox Agency, but were quite and are quite 

14
substantial in amount. 

15
            The second of the three primary sources of 

16
revenue, as of 1995, consisted of the proceeds of the 

17
blanket licenses negotiated -- excuse me -- 

18
administered by ASCAP, BMI, and SESAC, collected 

19
typically from large institutions -- again, 

20
prototypically radio stations -- that were publicly 

21
performing the compositions. 

22
            The third and last of the sources of 

 1
revenue -- this one goes to the copyright owners in 

 2
sound recordings -- derives from their control of the 

 3
reproduction and dissemination of phono records 

 4
embodying their works.  So just to be clear on this, 

 5
a phono record typically embodies two things -- a 

 6
copyrighted musical work and a copyrighted sound 

 7
recording.   

 8
            And, thus, the reproduction and 

 9
distribution of a phono record provides these two 

10
streams of revenue, the top one to the copyright 

11
owners in musical works, and the big bottom one to the 

12
copyright owners in sound recordings.  

13
            That stream of revenue was, for fairly 

14
obvious reasons, shielded by the legal entitlement to 

15
prevent others without permission from making 

16
reproductions or distributions of the phono records. 

17
            So against this backdrop, the two 

18
technologies that loomed largest threatened two of the 

19
three primary streams of revenue.  Certainly in the 

20
minds of Congress they did.  So downloading posed a 

21
potential threat to consumer demand for compact discs. 

21
      A
So this is the set of entitlements circa 

22
1995, the eve of the statute we're considering here, 

 1
statutes that we're considering here. 

 2
            Now, you asked, what's meant to be 

 3
conveyed by dotted lines versus solid lines?  You're 

 4
right, there's something latent there.  The 

 5
significance of this dotted line is that the right of 

 6
reproduction associated with the sound recording is 

 7
different from the right of reproduction associated 

 8
with most other kinds of copyrighted materials.  It's 

 9
narrower. 

10
            So giving you an example, if you write a 

11
novel and I write another novel that mimics its plot 

12
closely, and includes some of the characters in your 

13
original novel, I've engaged in infringement.  My 

14
novel will be deemed substantially similar to yours, 

15
and I will have violated Section 106.1. 

16
            Take an analogous case of music, you are 

17
a jazz performer and you do a rendition of a classic 

18
jazz tune and record it.  I purchase a copy of the 

19
recording.  I play it on my CD player.  I listen to it 

20
very carefully and -- suppose I'm a much better 

21
saxophone player than I am -- I mimic your style, your 

22
rendition, as closely as I am able, and I record my 

 1
rendition. 

 2
            I'm not infringing your copyright.  In the 

 3
analogous case involving the novel, I would be.  Here 

 4
I'm not.  Why?  It's because the right of reproduction 

 5
applicable to the copyrighted sound recordings only 

 6
covers, as the statute says, the recapture of the 

 7
actual sounds in the sound recording, not mimicking 

 8
it. 

 9
            That means, put differently in copyright 

10
language, the work that's shielded by copyright law is 

11
much more expansive vis-a-vis novels or musical works 

12
than it is for sound recordings.  So in the scenario 

13
I just described my mimicking your recording, I would 

14
be violating the copyright interest, the 106.1 

15
interest, in the composer if the original song was 

16
still shielded by copyright.  But I would not be 

17
violating your copyright in the sound recording. 

18
            And the same limitation applies to the 

19
preparation of derivative works here.  It does not 

20
apply to the right of distribution.  That's -- 

13

Now, you could imagine a situation in 

14
which each radio station that wished to broadcast 

15
music obtained a license from each publisher for each 

16
song it wished to broadcast, but the transaction cost 

17
associated with that system would be enormous.   

18

So in the -- recognizing this impediment 

19
to the administration of public performance licenses, 

20
these three organizations emerged.  It's a complicated 

21
historical story, but they emerged more or less 

22
seriatim. 

 1
            The character of the market and the 

 2
advantages of reducing transaction costs mean that 

 3
it's sensible for there to be only a few of these 

 4
organizations, these performing rights societies.  But 

 5
when there are only a few, a different danger arises.  

 6
A different danger is, broadly speaking, monopoly 

 7
pricing.   

 8
            Those few enjoy very substantial market 

 9
power, and so a different set of legal initiatives has 

10
emerged to curtail their exercise of their sensible 

11
market power.  And that curtailment, negotiated 

12
through a series of consent decrees, to prevent these 

13
organizations from violating the antitrust laws, have 

14
produced our current arrangement in which the rates 

15
charged for these licenses, licenses to engage in 

16
public performance, are limited by terms set by so- 

17
called rate court, a special version of the District 

18
Court for the Southern District of New York.  So -- 

 4
            So this is a complicated way of explaining 

 5
what -- I hope a clear way of explaining a complex 

 6
proposition -- namely, that the emergence of these 

 7
organizations simultaneously facilitate the issuance 

 8
of these licenses, but also have resulted in an 

 9
arrangement now in which the magnitude of those 

10
licenses is limited by the terms set by the rate 

11
courts. 

12
            Now, these -- this set of dotted lines 

13
here express or describe a similar set of limitations 

14
on licenses, but this time issuing from an explicit 

15
provision in the statute, and that's Section 115.  So 

16
in the absence of Section 115, the music publishers 

17
could demand freely negotiated fees from every 

18
composer -- excuse me -- every performer who wished to 

19
record and distribute copies of phono records 

20
embodying the composition. 

21
            Congress long ago took the position that 

22
they did not want to give the original publisher that 

 1
amount of power, wanted to ensure opportunities for 

 2
subsequent generations of performers to make so-called 

 3
covers, make their own versions of songs and 

 4
distribute them.   

 5

And the purpose of 115 is, therefore, to 

 6
permit subsequent generations of performance, as I 

 7
say, without permission to make these recordings of 

 8
the original compositions provided they pay a fixed 

 9
amount of money.  And that amount of money now is 

10
seven and a half cents per copy per song. 


 2
            Now, I hesitated about five minutes ago, 

 3
because there was a nuance here, and I said I'd wait 

 4
for it, and so here's the nuance coming.  One of the 

 5
aspects of Section 115 is that you can gain the 

 6
benefit of this compulsory license only if you don't 

 7
alter the basic character of the song that you're 

 8
producing a cover of. 

 9
            If you go beyond the basic character of 

10
the song into, say, a parody or a modification of it, 

11
then you're preparing a derivative work.  And a 

12
derivative work, you notice here from the chart, does 

13
not have a little circle on it and a little dotted 

14
line.  It's not limited by -- it is not governed by 

15
the compulsory licensing provisions. 

16
            So if you want to prepare a derivative 

17
work of a sound recording, you have to pay the 

18
publisher a freely negotiated fee. 

19
            Okay.  And here's one last variation on 

20
that theme.  I promise this is the end of this chain.  

21
Unless you are making a parody -- and a parody like 

22
2 Live Crew's rap parody of Roy Orbison's song "Oh

 1
Pretty Woman" -- take the Supreme Court case -- is 

 2
excused under 107. 

14
            THE WITNESS:  Okay.  So those are the two, 

15
as I say, principal sources of revenue for the holders 

16
of copyrights in musical works, and then this is the 

17
primary source of revenue for the owners of copyrights 

18
in sound recordings, meaning -- I hope this overlaying 

19
of arrows doesn't scramble things.   

20
            But the underlying entitlement, the right, 

21
is the exclusive right to make reproductions of the 

22
sound recording and to distribute them.  And invoking 

 1
or relying on that right, the record companies that 

 2
typically own the copyrights and the sound recordings 

 3
are able to collect very substantial revenues from 

 4
consumers, indirectly through -- 

 5
            BY MR. RICH: 

 6
      Q     This is called master use right? 

 7
      A     No, not quite.  Master use rights tend to 

 8
be -- apply to somewhat different circumstances.  Now, 

 9
this is the -- ordinarily, the simple way of enforcing 

10
this regime is that the record companies enter into 

11
contracts to manufacture compact discs embodying their 

12
sound recordings, and then sell them through various 

13
distributors to consumers, and charge substantial 

14
prices.   

15
            Those prices could, in the absence of 

16
copyright law, be undercut by pirates who would make 

17
duplicates and sell them at lower prices.  That 

18
doesn't happen, in the United States anyway, because 

19
the copyright right -- the right of the copyright 

20
owner in the sound recording -- to forbid others from 

21
making reproductions and distributions protects that 

22
stream of revenue. 

15
      A
So where we left off is I was 

16
suggesting how, against this backdrop, downloading an 

17
on demand streaming -- the two most visible kinds of 

18
new dissemination methods were seem as simultaneously 

19
very promising, but also have many -- have significant 

20
threats for dangers associated with them. 

21

Downloading potentially could erode the 

22
demand -- consumer demand for the then-dominant form 

 1
of phono record, namely compact discs.  So concern 

 2
over this adverse impact is -- runs throughout the 

 3
legislative history.   

 4
            Exactly how would the adverse impact 

 5
occur?  Well, roughly speaking, what seems to have 

 6
been contemplated is two kinds of -- two related kinds 

 7
of danger.  First is that if downloading proceeds 

 8
without permission, if consumers are able to download 

 9
songs from other sites without permission, then 

10
obviously their willingness to purchase CDs through 

11
authorized channels goes down. 

12
            Second, if they -- once an unencrypted 

13
copy of a digital version of a song is on somebody's 

14
hard drive, it can be shared, and sharing with other 

15
people then reduces the demand of the recipients of 

16
the shared copy.  

17
            Now, in 1995, I don't think -- or at least 

18
I have seen no evidence in the legislative history -- 

19
that the magnitude of Napster was contemplated.  But, 

20
roughly speaking, the notion that sharing of 

21
downloaded music might threaten the revenues of 

22
copyright owners was a worry Congress paid attention 

 1
to. 

 2
            The second of the two visible, highly 

 3
visible forms of internet distribution, on demand 

 4
streaming, seemed to Congress to pose a different kind 

 5
of threat to the revenue streams I've described.  And 

 6
this one is -- the terms here vary a little bit, but 

 7
I gather you've been using the term "displacement" for 

 8
this. 

 9
            So the notion is that if on demand 

10
streaming enables you to gain access to a song in good 

11
quality whenever you want in streamed form, why buy a 

12
compact disc?  You can just call it up from whatever 

13
device you are currently employing and listen to it.  

14
And so there was anxiety that your ability to call up 

15
on demand songs in streamed format would reduce demand 

16
for phono records of all sorts, phone records in the 

17
form of CDs or phono records downloaded, either one. 

20
      A     Yes, I do use the term "substitution."  

21
I'm afraid that these terms are sort of shifted about 

22
a bit in the literature, and the best I can tell 

 1
people here have been using the term "displacement," 

 2
and so I think for purposes of consistency and clarity 

 3
we should stick with that. 

 4
            Okay.  So back to our chart very briefly, 

 5
the anxiety of Congress in circa 1995 was that these 

 6
new mechanisms would threaten those two forms of 

 7
revenue, threaten simultaneously the copyright owners 

 8
in musical works and the -- but one of the sources of 

 9
revenue to the copyright owners in musical works and 

10
the source of revenue to the copyright owners in sound 

11
recordings, both of whom benefit from the sales of 

12
CDs, although in different amounts. 

13
            So against that backdrop, why don't we 

14
turn to the two statutes that are at issue in this 

15
proceeding.  Perhaps I should pause at this point.  

16
I'm now going to move to the statutes themselves.  Any 

17
question about the prelude?  Okay. 

18
            All right.  The legislative history makes 

19
clear that there were two objectives of both statutes, 

20
both the Digital Performance Rights and Sound 

21
Recordings Act, for which we use the acronym DPRA, and 

22
the Digital Millennium Copyright Act, the DMCA, in

 1
1995 and 1998, respectively. 

 2


So two purposes.  The first was to 

 3
encourage the development and deployment of the new 

 4
internet-based distribution systems.  So Congress was 

 5
plainly aware in their many indications, both in the 

 6
relevant committee reports and in the Congressional 

 7
Record, of Congress' awareness of the advantages of 

 8
the new systems, and wanted to encourage them. 

 4
            Okay.  The second of the objectives, 

 5
equally important in both statutes, was to protect the 

 6
revenues of copyright owners.  So this flows directly 

 7
from the threats that I described a minute ago.  

 8
Congress was aware -- quite concerned about the two 

 9
sources of danger I just described and intended these 

10
two statutes to offset them. 

11
            The term "protect" is used repeatedly in 

12
the legislative history.  It's to shield the -- the 

13
goal is to shield copyright owners of both sorts from 

14
injury when the new, desirable, internet-based 

15
dissemination systems are deployed. 

16
            So against that backdrop, what are the 

17
strategies employed in the statute to achieve these 

18
two goals?  There are three interlocking, deliberately 

19
interlocking, strategies that animate both statutes.  

20
So the first of the strategies is Congress sought to 

21
clarify and expand copyright entitlements to offset 

22
the two dangers I just described -- the threats posed 

 1
by downloading and on demand streaming to the revenues 

 2
of the publishers on one hand and record companies on 

 3
the other. 

 4
            So, how?  Well, there are two main changes 

 5
in the statute that involve expansion of existing 

 6
copyright entitlements.  The first one is Congress 

 7
clarified the reach of the compulsory license systems 

 8
in 115 to include digital phono record deliveries.  So 

 9
roughly speaking here, downloads. 

10
            Congress thought that the existing regime 

11
under which the owners of copyrights in musical works 

12
collected mechanical royalties when phono records 

13
embodying their works were reproduced and disseminated 

14
and distributed made good sense and wanted to make 

15
sure that it applied when very similar things were 

16
achieved through the internet. 

 5

THE WITNESS:  Well, this was established 

 6
in 1995, but it continues to the present. 

 7

And the second of the two initiatives was 

 8
also established in 1995, although the contours of 

 9
this right changed in 1998.  So, in 1995, Congress 

10
added to this already complex scheme yet another 

11
right.  

12

So recall that for many years -- many 

13
years -- the owners of the copyrights in sound 

14
recordings had been asking for a full-blown, 

15
unqualified right of public performance, analogous to 

16
the right enjoyed by the owners of copyrights in 

17
musical works. 

18

Congress repeatedly refused to create such 

19
an entitlement, but in 1995 created a portion -- a 

20
subset of the -- of a right of public performance, so 

21
specifically limited to digital audio transmissions.  

22
So it remains the case that analog audio transmissions 

 1
are not covered by the statute.   

 2

So the core case is a radio station that 

 3
broadcasts in analog format still doesn't have to pay 

 4
anything to the copyright owners in sound recordings.  

 5
Only digital audio transmissions are covered by the 

 6
new provision.  As we're going to see in a minute, it, 

 7
in turn, was tempered. 

 8

So -- I hope this isn't too confusing -- 

 9
we're oscillating between these two charts. 

19

So concentrating for a moment, for this 

20
last bit here, on the two looming methods of 

21
dissemination of digital music -- downloading and on 

22
demand streaming -- this new right, the digital audio 

 1
transmission right, plainly covers streaming.  And on 

 2
demand streaming is under the new entitlement, not 

 3
subject to any exemptions or limitations 

 4
            To engage in on demand streaming now, an 

 5
organization has to pay a freely-negotiated license 

 6
fee to the owners of the copyrights in the sound 

 7
recordings, as they have to pay a license fee to the 

 8
owners of the copyrights in the musical work. 

 9
            BY MR. RICH: 

10
      Q     Just to pause for clarification, Professor 

11
Fisher, if the copyright owners in the sound recording 

12
is unable to reach terms with the proposed downloading 

13
entity or on demand streaming entity, what is your 

14
understanding of the rights that repose in the 

15
copyright owner and the risks that repose in the user? 

16
      A     The copyright owner does not have to give 

17
permission, and there is no compulsory royalty 

18
available to allow the streamer to proceed without 

19
permission.  And so the end result is that the 

20
copyright owner can prevent someone from engaging 

21
without permission in on demand streaming.  And if the 

22
organization in question persists in doing so, the 

 1
full array of copyright infringement remedies are 

 2
available to the copyright owner. 

 4
      A     Okay.  That's the first of the three 

 5
strategies pursued by these two statutes.  The second 

 6
strategy is to reinforce copyright law with what are 

 7
popularly known as "anti-circumvention" or other 

 8
technology-related protections, the most important of 

 9
which actually I discussed briefly in response to 

10
Judge von Kann's question earlier. 

11
            So the most important of those provisions 

12
is Section 1201 of the copyright statute.  This is one 

13
of the innovations in the Digital Millennium Copyright 

14
Act that operates to forbid circumvention of 

15
technology protecting systems.  And the -- subsequent 

16
to the adoption of these anti-circumvention rules, the 

17
courts have been vigilant in enforcing these new 

18
terms. 

19
            The clearest manifestations of the 

20
enforcement of these new restrictions are the Real 

21
Networks case, which we discussed a minute ago -- 

22
that's the Streambox case -- and the Reimerdes case, 

 1
which at the district court level held that providing 

 2
web users access to technology that permitted the 

 3
circumvention of the encryption program that protected 

 4
DVDs consists of trafficking in anti-circumvention 

 5
technology and is, therefore, illegal.   

 6
            It's just one of those amusing cases in 

 7
which the technology used to protect DVDs, the code 

 8
for that was broken by a Norwegian teenager, and then 

 9
the code-breaking technology began to proliferate.  

10
And the courts have invoked 1201 to resist the 

11
proliferation. 

16
            THE WITNESS:  Okay.  The third, last of 

17
the present purposes, most visible of the three 

18
strategies pursued by Congress in these two statutes, 

19
is to create a more limited set of entitlements, more 

20
limited than pertain to on demand streaming, vis-a-vis 

21
what I've described as ancillary internet-based 

22
distribution methods, or digital distribution methods 

 1
more broadly, digital dissemination methods more 

 2
broadly. 

 3

Now, I should emphasize that the term 

 4
"ancillary" is my characterization.  Congress doesn't 

 5
use the term "ancillary."  It's meant to convey that 

 6
these were perceived, both in 1998 and -- excuse me, 

 7
1995 and '98, as different from the two highly visible 

 8
and threatening systems. 

 9

So there are a bunch of these ancillary 

10
mechanisms, and they are multiplying, and it's hard to 

11
keep track of all of them.  I'm going to concentrate 

12
on three because they helpfully illustrate, in my 

13
view, the basic principles here.  So here are the 

14
three. 

15

First is radio broadcasts.   

 1
            So as Judge Gulin pointed out, the 

 2
traditional exemption of radio broadcast from the 

 3
public performance right was preserved in 1995 and 

 4
1998.  It was clearly preserved for analog over the 

 5
airwaves broadcast.  They're just not covered by the 

 6
new right at all.  

 7
            It was also explicitly preserved for 

 8
digital over the airwaves broadcast.  That was 

 9
established -- the preservation of that privilege was 

10
achieved through an exemption.  So why?  What's the 

11
reason for the preservation of this traditional 

12
exemption? 

13
            Well, it was Congress' judgment in 1995, 

14
and again in 1998, that radio broadcast did not pose 

15
significant dangers of either of those two sorts.  It 

16
didn't pose a significant danger of reducing demand 

17
for CDs, nor did it pose a significant danger of 

18
displacement of demand for phono records. 

19
            By contrast, radio broadcasts were widely 

20
understood to help copyright owners of both sorts by 

21
promoting consumption of phono records.  So the net 

22
impact, it was widely believed in '95 and '98, on the 

 1
revenues of copyright owners was beneficial, not 

 2
harmful.  And for that reason there didn't seem any 

 3
point to extending a new entitlement to the owners of 

 4
copyrights in sound recordings vis-a-vis radio 

 5
broadcasts. 

 6

ARBITRATOR VON KANN:  Are you now talking 

 7
here about over the air radio broadcasts? 

 8

THE WITNESS:  Yes, I am. 

 9

ARBITRATOR VON KANN:  At the moment? 

10

THE WITNESS:  At the moment.  You're 

11
exactly right in anticipating that simulcasts of radio 

12
broadcasts are more complicated.  But I will get to 

13
that in a minute. 

14

ARBITRATOR VON KANN:  In the context of an 

15
over the air broadcast, I guess I'm -- for the moment 

16
I'm having a little difficulty sorting out what 

17
possible difference it could make whether back at the 

18
radio station they are playing an analog record or a 

19
digital record.  It's coming out over the air in radio 

20
waves.   

21

It's not -- if I'm -- if I go to my radio 

22
station and turn it on and listen, I'm not -- I don't 

 1
think, maybe I am, I don't know -- am I receiving a 

 2
digital signal as opposed to an analog signal?  I 

 3
thought I was receiving an RF frequency something or 

 4
other, and I don't see that --  

 5

ARBITRATOR GULIN:  You were the receiver, 

 6
were you not, for a digital broadcast? 

 7

THE WITNESS:  Yes, you do.  Now, we're 

 8
near the limits of my technological expertise.  But 

 9
the way I understand this is that analog broadcasts 

10
are received in analog receivers, dedicated analog 

11
receivers.  Digital broadcasts are broadcasts of -- as 

12
the name suggests -- digits, ones and zeros -- again, 

13
over the airwaves, received by dedicated digital 

14
receivers. 

15

The character of digital broadcasting 

16
makes possible some conveniences.  So, for example, 

17
the amount of power necessary to send a broadcast 

18
digitally is less than the amount of power necessary 

19
to send it in analog format, and you can receive it in 

20
somewhat more convenient spots. 

21

So, for example, in a tunnel, I'm told you 

22
can receive a clear digital broadcast signal, whereas, 

 1
as you know, the analog signal tends to die out in a 

 2
tunnel.  From the standpoint of the receiver, however, 

 3
the recipient, they are functionally identical. 

 4

Now, that sentiment -- exactly your 

 5
reaction not seems -- was clearly in Congress' 

 6
contemplation in 1995, and again in 1998, in exempting 

 7
digital radio broadcasts from the coverage of the new 

 8
entitlement. 

 9

ARBITRATOR VON KANN:  And it would only -- 

10
and that would -- there would only be a need for such 

11
an exemption if a very progressive radio station had 

12
elected to broadcast its signal in a digital form to 

13
the handful of people out there who have one of these 

14
fancy digital radios?  And there could be, in that 

15
sense, a digital audio transmission by an over the air 

16
radio broadcast.  Congress, forward-thinking as it is, 

17
always -- 

18

(Laughter.) 

19

-- wanted to say, "Well, if that ever 

20
comes along, you're exempt, too."  Is that essentially 

21
what you're saying? 

22

THE WITNESS:  Exactly.
 

13

ARBITRATOR GULIN:  But potentially, 

14
though, if I understand what a digital broadcast -- 

15
and I probably don't really understand what a digital 

16
broadcast is -- if I have a receiver that can pick up 

17
a digital broadcast, could I not connect a computer to 

18
my receiver and thereby capture and make a digital 

19
copy and basically be in exactly the same situation as 

20
someone who is receiving a digital download?   

21

Or, for that matter, be in exactly the 

22
same situation as someone who is ripping a stream?  I 

 1
mean, what -- I'm trying to figure out the difference 

 2
here in the potential technologies.  And if there is 

 3
really no difference, what your sense is as to why 

 4
Congress saw a difference. 

 5

THE WITNESS:  Congress did not see a 

 6
difference.  I mean, Congress treated digital 

 7
broadcast the same as analog broadcast. 

 8

ARBITRATOR GULIN:  Yes, I understand.  But 

 9
they saw a difference between digital broadcasts and 

10
streaming. 

11

THE WITNESS:  Yes, they did.  Now, they 

12
saw a clear difference between digital broadcasts and 

13
on demand streaming, because the distinctive character 

14
of on demand streaming is that you get to listen to 

15
exactly the music you want when you want it.  And that 

16
was seen as a potentially powerful threat to the sale 

17
of phono records, because why buy phono records. 

18

ARBITRATOR GULIN:  Okay.  I want to 

19
concentrate on streaming now, not on demand streaming, 

20
webcaster streaming, compared to broadcast -- digital 

21
broadcasts. 

22

THE WITNESS:  Yes. 

 1

ARBITRATOR GULIN:  And if I am correct, 

 2
and I don't know if I'm correct, but if I am correct 

 3
that one could simply hook a computer up to a receiver 

 4
and capture that digital broadcast and make a copy, in 

 5
the same way that someone could rip a stream from a 

 6
webcaster, why, in your mind, did Congress see a 

 7
distinction there?  And why is one exempt and one is 

 8
not exempt? 

15

THE WITNESS:  -- down the road.  Okay.  So 

16
it's -- 

 8

THE WITNESS:  So whereas radio broadcasts 

 9
-- the only thing I've left out of this sequence is 

10
transmissions within or to a business establishment.  

11
We can come back to that in a second.   

12

Turning to Judge Gulin's question, what 

13
about non-interactive webcasting?  So exclude the on 

14
demand characteristic, which is different, poses a 

15
different and special, much more clear kind of threat.  

16
What was Congress' attitude about non-interactive 

17
webcasting?  That's the relevant thing.  It's not what 

18
we think of it.  It's what was Congress' attitude 

19
toward it? 

20

In 1995, it was very uncertain.  There 

21
were hardly any examples of non-interactive webcasting 

22
around, and Congress didn't pay close attention to 

 1
this issue.  In fact, there was considerable ambiguity 

 2
in the statute adopted in 1995 regarding non- 

 3
interactive webcasting and a debate over whether they 

 4
were covered by the new entitlement at all. 

 5
            Even in 1998, this technology had not 

 6
developed a whole lot.  There weren't a lot of these 

 7
around.  And so the first, and maybe most important 

 8
proposition, is Congress was uncertain as to this 

 9
technology and its effects.   

10
            By contrast, they felt much more confident 

11
regarding radio broadcasts, because it seemed, even in 

12
digital format, so close to a familiar example.  So 

13
they were uncertain. 

14
            There were three possible effects that 

15
Congress foresaw for digital non-interactive 

16
webcasting, and the three possible effects were -- 

17
first, non-interactive webcasting could promote the 

18
consumption of phono records to the extent non- 

19
interactive webcasting operated like radio.   

20
            If you listen to a non-interactive 

21
webcast, and you get a stream of songs, which is 

22
determined by the sender, not by you -- that's the 

 1
meaning of "non-interactive" -- then you could be 

 2
alerted to something that you didn't know about and be 

 3
inclined to buy it just as you would buy a radio 

 4
broadcast. 

 5
            In fact, it was possible that non- 

 6
interactive webcasting would have a larger promotional 

 7
benefit than radio, because there are some respects in 

 8
which it facilitates purchases.  For example, most 

 9
non-interactive webcasting, which I'm aware involves 

10
easy identification of the name and artist that you're 

11
listening to, so on the screen you'll see who it is 

12
playing.   

13
            Whereas, if you're listening to a radio, 

14
and you say, "Hey, that's a great song," maybe I want 

15
to buy it, sometimes you'll catch the DJ at the end of 

16
the song telling you what it is, and sometimes you 

17
won't.  Okay.  So in that one respect, it's possible 

18
non-interactive webcasting could have a larger 

19
promotional benefit. 

20
            Again, another potential advantage is non- 

21
interactive webcasting sometimes is conjoined with 

22
click through buttons.  There's a little button on 

 1
your screen.  I really like this CD; I click on it.  

 2
I don't have to remember it when I go to Blockbuster 

 3
-- to HMV or Tower Records.  I can buy it right now. 

 4
            So it was possible, but, again, this was 

 5
just a possibility in Congress' mind that non- 

 6
interactive webcasting could be equal to or greater in 

 7
terms of its promotional advantages to phono records. 

 8
            On the other hand, non-interactive 

 9
webcasting also posed two possible threats to the 

10
traditional revenue streams.  So what are they?  Well, 

11
the first one is, as you pointed out, stream ripping. 

12
            There was a danger that the recipient of 

13
a non-interactive webcast would use technology, which 

14
in 1998 was definitely in Congress' sights, to capture 

15
a stream in -- against the wishes of the webcaster.  

16
And, if so, if the stream is captured without 

17
permission in that fashion, it could operate as a 

18
substitute for a CD, thereby reducing consumer demand 

19
for CDs in much the same fashion that downloading 

20
could. 

21
            The second potential adverse impact of 

22
non-interactive webcasting was this displacement 

 1
effect.  Now, there is one point in the legislative 

 2
history in which this concern is stated explicitly.  

 3
That's I think in footnote 23.  I think it's 23 -- of 

 4
my testimony.  Yes, footnote 23, page 18. 

 5
            Recording artists and record companies 

 6
were particularly concerned that certain types of 

 7
programming without certain limitations might harm 

 8
recording artists and record companies.  For example, 

 9
some webcasters offer artist-only channels. 

10
            So here's the basic idea of which this is 

11
one example.  If webcasting is highly specific in 

12
providing listeners exactly what they want, not the 

13
individual songs they ask for, because that would then 

14
be on demand streaming and it falls into a different 

15
category, but the genre or artist very precisely that 

16
they want, then there was some anxiety that it would 

17
displace sales of phono records because consumers 

18
would find it a satisfactory alternative. 

19
            So those were the three possible effects 

20
in Congress' mind.  And just to keep clear the 

21
significance of my dangerously complicated charts -- 

22
the reason why they're dotted is because they're 

 1
uncertain in Congress' mind. 

 8

BY MR. RICH: 

 9
      Q
If you could turn, briefly, to page 15 of 

10
your written direct testimony, footnote 20, which 

11
references a still ongoing legal dispute involving the 

12
radio broadcast industry.  Could you describe what 

13
that entails? 

14
      A
Yes, I can.  What it involves is whether 

15
retransmissions of digital radio broadcasts on the 

16
internet, most importantly on the internet, are 

17
entitled to the exemption that's clearly enjoyed by 

18
digital radio broadcasts or, instead, is covered by 

19
the statutory license at issue in this proceeding 

20
exemplified by non-interactive webcasting.  That's the 

21
uncertainty. 

22

The hinge of the uncertainty is the 

 1
statutory language, which is non-subscription 

 2
broadcast transmission.  The ambiguity in that phrase 

 3
-- does non-subscription broadcast transmission mean 

 4
a transmission by a broadcaster, in which case they 

 5
would enjoy an exemption, or does it only refer to a 

 6
broadcast in the colloquial sense of over the 

 7
airwaves? 

 8
            The statute is hard to read on this issue.  

 9
And you point out, and I emphasize in my testimony, 

10
that I take no position on that question here.  For 

11
the purposes of this proceeding, I'm assuming that 

12
these retransmissions of -- on the internet of radio 

13
broadcasts are covered by the statutory license and do 

14
not enjoy the exemption.  But I'm not taking a 

15
position on the question. 

19

THE WITNESS:  So just to make sure I'm -- 

20
I'll just restate what I -- your position, which is 

21
accurate.  The first effect contemplates that consumer 

22
demand for permanent copies, phono records, stays the 

 1
same.  But they get these copies from some other 

 2
source, so they buyer fewer legitimate ones. 

 3

The second effect contemplates the 

 4
consumer's desire for permanent copies goes down, 

 5
because they get music in a streamed format. 

 6

ARBITRATOR VON KANN:  Okay. 

 7

THE WITNESS:  Okay.  So we have these 

 8
three possible impacts.  What did Congress do about 

 9
them?  It did several things. 

10

So, first, it inserted into the statute 

11
what are known as eligibility rules, and there's a 

12
long list of these things.  They are designed to 

13
achieve a couple of different effects, but the basic 

14
thrust is to reduce both of those dotted line dangers. 

15

So one example of an eligibility rule is 

16
the requirement of webcasters, if they're going to 

17
gain the benefit of this statutory license, to comply 

18
with available technological protections against 

19
stream ripping.  That requirement reduces the threat 

20
associated with the first arrow because it makes it 

21
harder for consumers who might be inclined to rip to 

22
do so. 

18


THE WITNESS:  And, in particular, the 

19
example I just mentioned comes from the last of the 

20
bullet points, which is the duty of the webcaster, if 

21
it is to qualify for the statutory license, to comply 

22
with available technological options. 

 1
            So we're late in 114 -- this is a portion 

 2
of these restrictions -- they're scattered a bit -- 

 3
appears -- if you have the same document here -- on 

 4
page 51 of the book, which is known as subsection 13.  

 5
And you have to flip back to find out what this is a 

 6
subsection of, but it's -- subsection 13 is the 

 7
relevant provision. 

 8
            And it's known as the sound recording 

 9
performance complement, and perhaps returning to the 

10
chart here I can explain the purpose of this 

11
particular eligibility rule.  What it's designed to do 

12
is meet the second of the two dangers, address the 

13
second of the two dangers. 

14
            Remember I mentioned a minute ago that 

15
Congress was concerned that artist-only channels would 

16
displace consumer desire for phono records.  And one 

17
way of doing that is to prevent the webcasters from 

18
providing artist-only channels.  And this sound 

19
recording performance complement, in a sort of 

20
frustratingly complex way, prevents webcasters from 

21
providing too many songs per unit of time from an 

22
individual artist.
 1

So the thrust of this and the related 

 2
eligibility rules is, as I say, to address and reduce 

 3
the first of the two dangers. 

15

THE WITNESS:  Okay.  The next of the 

16
responses to this set of uncertain impacts comes in 

17
the provisions I mentioned a minute ago -- actually, 

18
twice thus far -- the anti-circumvention rules 

19
provided in the Digital Millennium Copyright Act. 

20

So notice that the eligibility rules, by 

21
requiring webcasters to comply with available 

22
technological protections, already reduce the ability 

 1
of people to stream rip.  And then, Congress adds 

 2
Section 1201, which provides civil and criminal 

 3
penalties against making available the technology for 

 4
stream ripping. 

 5
            So there are two impediments erected by 

 6
the statute to the first of those threats.  So the 

 7
idea that I hope is fairly straightforward here is to 

 8
leave intact the benefit of non-interactive 

 9
webcasting, the promotional advantage, whereas to 

10
curtail the two dangers. 

11
            And, finally, last but not least, for our 

12
purposes here, Congress, still uncertain concerning 

13
the aggregate impact of this altered set of impacts, 

14
subjects non-interactive webcasting to a statutory 

15
license.  To engage in this activity, after complying 

16
with the eligibility rules, you have to pay the 

17
statutory license which will be determined by this 

18
Tribunal.  That's the heart of the matter here. 

19
            So just to fill in one last piece of this 

20
puzzle, I, because of the character of the questions, 

21
skipped over the last entry here, which is 

22
transmissions within or to a business establishment. 

 1
These were regarded by Congress as like radio 

 2
broadcasts, meaning posing no significant threat to 

 3
the revenues of copyright owners. 

 4

As one Congressman says in the 

 5
Congressional Record, "Transmissions to a business 

 6
establishment never have and never will threaten the 

 7
revenues of copyright owners." 

14
      A
Exactly.  Okay.  So we're almost done with 

15
the intricate charts.  Just to round out the picture, 

16
this is now the system of copyrights in music today, 

17
not 1995 any longer, with the 1995 additions and the 

18
series of exemptions and compulsory licenses embodied 

19
in Section 114. 

20

Okay.  So now, there's another statutory 

21
provision at issue here, which is harder to read.  

22
That's 112(e) -- less important economically perhaps, 

 1
but not trivial by any means. 

 2

Now, the reason why 112(e) is harder to 

 3
figure out is, first of all, because it's clumsily 

 4
drafted.  The NIMR Treatise in this area describes 

 5
112(e) as a mishmash, a slipshod provision.  That 

 6
seems to me fair.  It's poorly put together. 

 7

(Laughter.) 

 8

ARBITRATOR GULIN:  That's kind. 

 9

(Laughter.) 

10

THE WITNESS:  So the other source of 

11
difficulty is that the legislative history on 112(e)  

12
is extremely thin.  So guidance you might get from the 

13
relevant House and Senate reports, or from the 

14
Congressional Record, is -- there's not much there. 

15

So we have to try to tease out from this 

16
record some inferences, and that's what my testimony 

17
tries to do vis-a-vis 112(e).  But, I mean, as I hope 

18
you can see, to acknowledge that these are more 

19
delicate inferences, less sure of this than I am the 

20
analysis thus far. 

21

So one useful clue to interpreting 112(e) 

22
is the Congress' statement of the purpose of the 

 1
provision, specifically to facilitate efficient 

 2
transmission technologies.  Facilitative -- that's its 

 3
goal. 

 4
            A little bit more specifically, the idea 

 5
is that 112(e), which originates in 1998, is that the 

 6
long-standing exemption for ephemeral copies embedded 

 7
in 112(a) didn't suit terribly well the new 

 8
technologies.   

 9
            The new technologies have an interest in 

10
creating a bunch of ephemeral copies, so that they can 

11
send out streams at different bit rates, and so that 

12
they can accommodate different users' players. 

13
            So whereas 112(a) only allows one 

14
ephemeral copy, Congress' sense in 112, in 1998, was, 

15
all right, it makes sense to facilitate efficient 

16
transmission systems to allow more than one.  All 

17
right.  That's clear enough. 

18
            But after this point things get murkier.  

19
So what did Congress do?  Well, it did three things in 

20
112(e).  First, it forbad trafficking in ephemerals.  

21
So a person who creates an ephemeral copy can't 

22
distribute it to other people.  It has to keep it for 

 1
-- an organization that creates it has to keep it for 

 2
itself.  This replicated a restriction that was in 

 3
112(a) as well. 

 4
            Second, Congress, in its clumsy approach 

 5
to this provision, indicated that multiple ephemeral 

 6
copies would be permitted in the future, but in 

 7
accordance with terms and conditions set by the CARP, 

 8
making unusually explicit that this Panel has the 

 9
authority, arguably the responsibility, to identify 

10
terms and conditions that would govern the making of 

11
multiple ephemerals. 

12
            And, finally, 112(e) contains a statutory 

13
license analogous -- closely analogous in phraseology 

14
to the statutory license specified in 114(F)(2)(B). 

15
            So what's going on here?  And it's at this 

16
point that my testimony offers the following reading, 

17
which seems to be the best reading of the statute, 

18
though I can't say that it's rock solid in view of the 

19
thin legislative history. 

20
            Well, it seems to me the best reading of 

21
this provision is that Congress wanted to encourage 

22
the development of multiple ephemeral copies, because 

 1
it recognized webcasters' need for them to be 

 2
efficient.  However, Congress was worried about 

 3
promiscuous issuance of these things.  They could get 

 4
out.  They could, to use the terminology in the 

 5
testimony, leak.  And so Congress wanted to reduce the 

 6
danger associated with leakage. 

 7
            Not altogether clear how one would reduce 

 8
that danger, one way of doing so was to forbid 

 9
trafficking.  Beyond that, Congress thought it was 

10
sensible to leave in the hands of this Panel, which 

11
presumably would have better information, more up-to- 

12
date information than Congress did, how to set terms 

13
and conditions that would minimize leakage while 

14
allowing for reaping the advantages of efficiency. 

15
            Okay.  So one and two on this chart here 

16
can be understood as restrictions designed to meet the 

17
perceived danger of leakage.  The statutory license, 

18
then, functions as a backstop.  Well, if we are 

19
unsuccessful in achieving the protection we wished to 

20
achieve and these things do leak, then the 

21
developers/uses of these ephemeral licenses have to 

22
pay a statutory license determined by the CARP. 

 1

Now, as I say -- I'll say it one last time 

 2
and then we'll move on to the more specific points at 

 3
the tail end of my testimony -- I'm not absolutely 

 4
sure that this is the accurate reading of Congress' 

 5
intent.  It's my best reading of the purposes of the 

 6
provision, and no one has suggested to me a more 

 7
plausible one. 

 8

And so on that foundation I make some 

 9
recommendations which we'll get to in a few minutes as 

10
to how the statutory license, as well as the terms and 

11
conditions, might sensibly be defined? 

 3
      A     I'd be happy to.  Okay.  So, undoubtedly, 

 4
everyone here has pored over this language.  But just 

 5
for convenience in referring to it during the 

 6
testimony, this is the language of 114(F)(2)(B), which 

 7
defines the criteria, the criterion, that the Panel 

 8
must address when setting the statutory license. 

 9
            I've not reproduced the analogous language 

10
of 112(e), but it's very similar.  So the phrase that 

11
appears most prominently in the first paragraph about 

12
which you've already had, I gather, weeks of 

13
testimony, is, of course, the rates and terms that 

14
would have been negotiated in the marketplace between 

15
a willing buyer and a willing seller. 

16
            So the critical, most important aspect of 

17
the analysis of this provision is defining that 

18
phrase.  So this, in my view, is the most important 

19
and the most solid of the products of the analysis 

20
I've offered. 

21
      Q     When you say "most solid," what do you 

22
mean? 

 1

A
Meaning that I am very confident of this 

 2
recommendation, meaning that in my judgment not to 

 3
accept this recommendation would be an erroneous 

 4
reading of the statute.   

 5


And I'll indicate as we come along the 

 6
greater degrees of latitude that strikes me 

 7
appropriate in more specific points.  But as to this 

 8
recommendation, this seems to me clear.  So -- 

14

A
Yes.  So this is a quotation, not just a 

15
distillation, but a quotation from my testimony.  So 

16
the recommendation is that the term, what a willing 

17
buyer -- the phrase -- the rates and terms that would 

18
have been negotiated in the marketplace between a 

19
willing buyer and willing seller should be construed 

20
to mean what a willing seller would charge a willing 

21
buyer in a competitive market -- in other words, a 

22
market undistorted by the concentration of bargaining 

 1
power in the hands of relatively few recording 

 2
companies or the RIAA. 

 3
            So that's the recommendation, and four -- 

 4
in support of that recommendation, I offer four 

 5
independent reasons growing out of the analysis 

 6
conducted thus far.  As I say, they're independent, 

 7
but they reinforce one another.  So the first of the 

 8
reasons is the structure of the statute, as I've tried 

 9
to outline it. 

10
            The structure of the statute creates three 

11
distinct levels with respect to digital audio 

12
transmissions.  The top level are activities that were 

13
perceived by Congress to pose clear, substantial 

14
threats to traditional revenue streams, and as to 

15
which Congress gave the copyright owners in sound 

16
recordings a full-blown, unqualified, public 

17
performance right, so that to engage in these 

18
activities one has to obtain a freely-negotiated 

19
license from the record companies, empowering them 

20
either to collect sizeable revenues or, at their 

21
option, to prevent the activity altogether.  That's 

22
the top level. 

 2
            So the first of the four reasons is that 

 3
the -- is the structure of the statute.  So review the 

 4
structure of the statute -- this creates three levels 

 5
of entitlement vis-a-vis digital audio transmissions.  

 6
The top level organizations that pose substantial, 

 7
clear dangers to traditional streams of revenue 

 8
enjoyed by copyright owners -- in particular, owners 

 9
of copyrights in sound recordings -- and as to which 

10
Congress created an unlimited public performance right 

11
compelling people who engage in these activities to 

12
pay a freely-negotiated fee to the copyright owners. 

13
And if they're unable to negotiate such an outcome, 

14
they can't engage in the activity at all. 

15
            At the bottom level are activities that, 

16
though they constitute digital audio transmissions, 

17
and, thus, are covered by the new 106.6 right, in 

18
Congress' judgment pose no net threat to the 

19
traditional revenue streams, and so were exempted 

20
altogether. 

21
            And in the middle consists this group of 

22
which the premier example is non-subscription 

 1
webcasters that -- as to which Congress was more 

 2
uncertain.  They didn't pose anywhere near as clear 

 3
and substantial a threat to the revenues of copyright  

 4
owners as on demand streaming. 

 5
            On the other hand, they posed some 

 6
threats, and they also created some potential 

 7
benefits.  Those are those dotted red and green lines.  

 8
And so as to this intermediate category, Congress 

 9
adopted, not surprisingly, an intermediate statutory 

10
outcome -- not a full-blown license, and not an 

11
exemption, but an intermediate category, an 

12
intermediate economic category, under which the 

13
activities in question would have to pay an 

14
intermediate amount of money to the owners of the 

15
copyrights and sound recordings. 

16
            So the principal alternative construction 

17
of this willing buyer/willing seller criterion would 

18
treat that standard as empowering/encouraging the 

19
Panel to pick a rate that would be identical to the 

20
amount of money that the RIAA, unconstrained by a 

21
statutory license, would demand and obtain in an 

22
unregulated market. 

 1
            That's the principal alternative 

 2
construction of the statute, and that alternative 

 3
construction would have the effect of placing the on 

 4
demand streamers and the non-interactive webcasters in 

 5
the same economic position.  They would both pay full 

 6
fare.   

 7
            And that, for the reasons that I've tried 

 8
to outline to here, is not what Congress had in mind.  

 9
Instead, Congress wanted to place the non-interactive 

10
webcasters in this intermediate position.  That's the 

11
first reason. 

12
            The second reason is that if we return to 

13
the statute for just a second, one of the factors that 

14
is listed in 114(2)(B)(ii) here that illuminates, 

15
gives life and shape to the willing buyer, willing 

16
seller criterion, is the relative roles of the 

17
copyright owner and the transmitting entity in the 

18
copyrighted work and the service made available to the 

19
public with respect to relative creative contribution, 

20
technological contribution, and capital investment 

21
cost and risk. 

22
            That attention to relative contribution is 

 1
inconsistent with the principal alternative reading of 

 2
the willing buyer, willing seller criterion.  So to 

 3
make it clear, if you construe that phrase to equal 

 4
the rate that the RIAA would charge in an unregulated 

 5
market, the RIAA will behave or is empowered under 

 6
this formula to behave as a profit-maximizing 

 7
monopolist, an organization with very substantial 

 8
market power.  Estimates vary, but I gather it is 

 9
conceded to be somewhere between 85 and 90 percent 

10
control of the relevant market. 

11
            A profit-maximizing monopolist, according 

12
to straightforward economic theory, which at least as 

13
to this particular point I think still holds, charges 

14
an amount of money that will, not surprisingly, 

15
maximize its revenues.  What is that amount of money?  

16
Well, if all of the persons to whom the buyers or 

17
licensees, the monopolist confronts are in the same 

18
economic position, then the monopolist will charge 

19
just enough money, enough money up to the level which 

20
leaves as they say enough on the table to permit the 

21
licensees to remain in business. 

22
            Now if the persons, the buyers, the 

 1
licensees confronted by the monopolist are in 

 2
different economic positions, then the pricing 

 3
strategy is slightly more complicated.  If the 

 4
monopolist is able to engage in price discrimination, 

 5
then the monopolist will, as it does for example 

 6
typically in many patent licensing contexts, subdivide 

 7
the market into subsets and maximize its revenues as 

 8
to each subset on the same principles, leaving on the 

 9
table only enough money to permit the licensee to stay 

10
in business. 

11
            If the monopolist is not able to engage in 

12
price discrimination and is able to charge only a 

13
single fee for either legal or practical reasons, the 

14
monopolist will, according to standard economic 

15
theory, locate the point where the marginal revenue 

16
and marginal cost curves cross and charge a price that 

17
will generate the corresponding quantity. 

18
            Those are the strategies that would be 

19
pursued by a price, profit maximizing seller with 

20
market power.  None of them incorporate the kinds of 

21
considerations to which 114(F)(2)(B) directs our 

22
attention, namely, relative contributions of the 

 1
parties.  That is the second reason. 

 2
            The third reason.  This phrase, willing 

 3
buyer, willing seller, has been construed in many 

 4
other fields.  Congress was aware, presumably, of its 

 5
construction in many other fields. 

 6
            The two most relevant contexts in my view 

 7
in which this phrase has been construed in the past is 

 8
first, the long line of cases in which the United 

 9
States Supreme Court and lower Federal courts, 

10
following its lead, determine how much money the 

11
Government has to pay when it expropriates property. 

12
            Since the 1915s, reasonably clearly in the 

13
1920s and explicitly beginning in the 1940s, the 

14
United States Supreme Court has used the phrase 

15
willing buyer, willing seller to define the amount of 

16
money the Government has to pay in imminent domain 

17
proceedings. 

18
            The long line of cases has refined that 

19
concept in the imminent domain context.  Among the 

20
principles that are clear in this line of Supreme 

21
Court cases are first, the coerced seller.  The 

22
property owner who has to give up his property to the 

 1
Government who wants to build a highway or a post 

 2
office, is entitled to be indemnified for his loss to 

 3
be made whole, but not to make a profit. 

 4

Second, if it's necessary to identify a 

 5
readily administrable formula for administering 

 6
eminent domain compensation, the courts will adjust 

 7
that level of compensation downward, not upward. 

 8

CHAIRMAN VAN LOON:  Can you say that 

 9
again, please? 

10

THE WITNESS:  If it is necessary to 

11
achieve a readily administrable formula for 

12
determining the amount of money paid to the condemnee, 

13
the courts will adjust the formula that I just stated, 

14
the make-whole principle, downward. 

15

One of the places in which that principle 

16
can be found is for example the Kirby Forrest 

17
decision, which is cited in my testimony and is also 

18
included in your packet materials. 

19

Third, and perhaps of greatest relevance 

20
here, in the imminent domain cases the Supreme Court 

21
has said repeatedly the condemnee is not allowed to 

22
exercise -- the phrases here vary, but the principle 

 1
is the same -- hold-out power or strategic power.  In 

 2
other words, is not able to capitalize, is not 

 3
permitted in setting the rate, capitalize on the need 

 4
of the Government for this particular track. 

 5
            So by way of illustration, if the 

 6
Government wishes to expropriate a chain of parcels of 

 7
land in order to lay a highway out on them, each 

 8
property owner along the chain knows that vis-a-vis 

 9
the Government, he has market power, hold-out power.  

10
Why?  Because the Government needs that parcel.  They 

11
are not going to make an interstate highway that goes 

12
up and does a jog and then comes forward again. 

13
            Because the Government needs each 

14
individual parcel, the condemnee, if they were 

15
negotiating in an unregulated market, could and would 

16
extract a very high price. 

17
            The principle of eminent domain is 

18
designed to prevent the condemnee from extracting that 

19
value.  That is the principle in the cases.  

20
Economists have offered justifications, sensible 

21
justifications for this longstanding principle, 

22
namely, deviation from that idea would result in 

 1
inefficiently low consumption of land by the 

 2
Government and injury to the public. 

 3
            So that is the eminent domain line of 

 4
cases which construe, have construed for many decades, 

 5
the willing buyer, willing seller criterion.  

 6
Returning to our main theme here, they explicitly 

 7
repudiate the idea that market power should figure in 

 8
the calculation of the rate.  Instead it is a 

 9
competitive market that is assumed for the purposes of 

10
setting the rate. 

11
            Another relevant line of cases, less 

12
distinguished in vintage, but maybe more relevant as 

13
to subject matter, involves the application of the 

14
willing buyer, willing seller criterion by the rate 

15
court, where it has been construed consistently so as 

16
to exclude from the calculation of the relevant rate, 

17
the exercise of market power.  In this case, not by 

18
the recording industry, but by ASCAP and BMI, both of 

19
which are understood by the relevant rate court to 

20
enjoy within the market of musical works, market 

21
power. 

22
            That's the third reason.  The last of the 

 1
four reasons why I offer this construction of the 

 2
statute is the legislative history of the relationship 

 3
between 114(e) and 114(f).  As my testimony details, 

 4
the Justice Department expressed a concern about an 

 5
earlier draft of 114(e) on the grounds that it would 

 6
operate to enable the recording company to behave as 

 7
a cartel.  The result would be in supra competitive 

 8
rates for these licenses. 

 9
            The Justice Department suggested a 

10
modification of 114(e) which reduced the risk of 

11
cartel behavior, and then offered 114(f), pointed to 

12
114(f), the statutory license as a backstop.  An 

13
additional way to prevent the exercise of market power 

14
is if worst comes to worst, the CARP can prevent the 

15
exercise of market power. 

16
            So again, a reading of the relevant 

17
criterion that would permit the recording industry to 

18
exercise, to achieve a rate that would be equal to if 

19
the rate he could achieve through the exercise of 

20
market power would be inconsistent with the 

21
legislative history of the provision. 

22
            ARBITRATOR GULIN:  Professor, can you 

 1
summarize what the proposed modification by the 

 2
Justice Department was? 

 3

THE WITNESS:  The modification which was 

 4
adopted was a change in the provision to -- it is set 

 5
forth on page 26 of my testimony.  It is in the middle 

 6
of page 26.  It is the text accompanying footnote 34.  

 7
The provision was amended to "authorize only a 

 8
clearinghouse to cut down transaction costs without 

 9
authorizing price fixing by combinations of 

10
companies."  The relevant citation is the 

11
Congressional Record, and it's in the footnote. 

12

That, just to repeat, was understood to 

13
reduce significantly the danger of cartel-like 

14
behavior, but 114(f) was then offered as an additional 

15
line of protection against cartel behavior. 

16

ARBITRATOR GULIN:  So the Justice 

17
Department was comfortable with that, with the 

18
statutory scheme with that modification? 

19

THE WITNESS:  Exactly. 

14

THE WITNESS:  

15
The Justice Department's proposal was the adjustment 

16
of 114(e), to reduce this danger but then point to 

17
114(f) as a reason why their anxiety was assuaged. 

18

CHAIRMAN VAN LOON:  And that's in footnote 

19
35, which is the letter from the Assistant Attorney 

20
General. 

21

THE WITNESS:  Yes. 

22

CHAIRMAN VAN LOON:  To Senator Leahy on 

 1
August 8, where they specifically tie 114 in. 

 2

THE WITNESS:  Yes. 

 3

ARBITRATOR GULIN:  So, Professor, getting 

 4
back to your interpretation of the willing buyer, 

 5
willing seller, which you believe should be 

 6
interpreted within the context of a market undistorted 

 7
by the concentration of bargaining power in the hands 

 8
of relatively few recording companies. 

 9

Are you saying then that the only 

10
negotiated agreements then that would be reliable 

11
guides or benchmarks for this panel would be, for 

12
example, an agreement between a non-major independent 

13
label and a webcaster? 

14

THE WITNESS:  Yes.  That's true.  One of 

15
the implications of this standard, for exactly the 

16
reasons you identify, is to indicate that voluntary 

17
terms negotiated by parties, one of whom has market 

18
power, is not within the language of the statute 

19
comparable because it doesn't reflect what willing 

20
buyers and willing sellers would agree to in a 

21
competitive market. 

22

ARBITRATOR GULIN:  I think that few would 

 1
argue that outside of the statutory scheme we have 

 2
before us, if RIAA were out there negotiating these 

 3
types of agreements, in the absence of a statutory 

 4
scheme, they would have tremendous market power.  One 

 5
cannot possibly view any resulting agreement as a free 

 6
market agreement. 

 7
            But we have a statutory scheme.  So I 

 8
guess my question is, within this statutory scheme, do 

 9
you still see RIAA as exerting market power to the 

10
extent that it becomes a market that is in fact 

11
distorted? 

12
            When one considers the fact that the 

13
entities that have entered into agreements did not 

14
have to do so, it is difficult for me to conceptualize 

15
how one, how an entity could be a monopoly.  They are 

16
holding a product.  Implicit in being a monopoly is 

17
you are holding a product that the other party needs 

18
and cannot have unless they pay you your demanded 

19
rate. 

20
            Within the context of this statutory 

21
scheme, all of those entities were able to use the 

22
product.  But yet they still entered into an 

 1
agreement.  So I guess my question is, within that 

 2
context is it still your position?  I'm not sure that 

 3
you have really taken a position on this, but I guess 

 4
I am asking you now.  Is that those types of 

 5
agreements represent agreements undertaken in a market 

 6
that was in fact distorted? 

 7

THE WITNESS:  The short answer is yes.  

 8
Now I want to add a tempering circumstance and then 

 9
try to respond to what seems a legitimate, certainly 

10
a legitimate puzzle that you have identified as why 

11
against this backdrop would any licenses have been 

12
negotiated. 

13

So just to jump ahead for a moment, this 

14
I promise will be responsive, I am going to suggest as 

15
one application of the interpretation I have offered 

16
here, that negotiated deals with webcasters should be 

17
used as a guide by the Panel only if they are truly 

18
voluntary.  One element of truly voluntary is 

19
unaffected by market power. 

21

THE WITNESS:  So that is responsive to 

22
your question. 

 1
            Now I will try to address the puzzle.  Why 

 2
would they cut deals at all?  Now I have to say at the 

 3
outset that I do not have personal knowledge of the 

 4
character of the negotiations that produced any 

 5
particular agreement.  So what I am going to offer is 

 6
a -- 

 7
            ARBITRATOR GULIN:  I guess before you even 

 8
go on, are you saying then that you don't offer an 

 9
opinion as to whether such agreements are per se 

10
occurring within a distorted market?  You are not 

11
offering an opinion as to that? 

12
            THE WITNESS:  Good hard question.  I am 

13
saying that -- to repeat very briefly and then I'll 

14
address it.  To the extent those deals are colored by 

15
the exercise of market power, they are not comparable 

16
and should not be treated as guides. 

17
            For the reasons I am about to suggest, it 

18
is likely, although not certain, that they were indeed 

19
colored by the exercise of market power.  The degree 

20
of uncertainty, I mean to refer you to the subsequent 

21
testimony in this proceeding.  I gather there is going 

22
to be a lot of testimony about what exactly produced 

 1
these licenses. 

 2
            So here in the absence, I do not pretend 

 3
to have knowledge of the details of any negotiation, 

 4
seems to me a likely explanation for how the deals 

 5
came to pass.  Two circumstances. The first one is a 

 6
high degree of uncertainty concerning what this panel 

 7
would ultimately do. 

 8
            So if the webcasters knew that the Panel 

 9
would, picking the optimistic assumption here, accept 

10
my recommendation concerning the way in which the 

11
license should be set, then the incentive for the 

12
webcasters to pay up front a royalty that they could 

13
delay paying until later goes down quite a bit. 

14
            But I think it is implausible to imagine 

15
that the webcasters were confident of the outcome of 

16
this proceeding.  So the first element of an attempt 

17
to explain the phenomenon you point to is a high 

18
degree of uncertainty concerning what the Panel would 

19
do. 

20
            The second is that -- this is a common 

21
fault of law professors.  I thought of a third while 

22
I'm talking.  So here is number two.  Number two is a 

 1
lot of these organizations have to raise money.  My 

 2
impression, I'm not a heavy hitter in this field by 

 3
any means, but my impression from the analogous area 

 4
of dot-coms, where I have done a little bit of work, 

 5
is that certainty matters a lot to venture 

 6
capitalists.  Getting things settled is a big benefit. 

 7
            So uncertain what the rate would be down 

 8
the road could be quite high if, for example, my 

 9
conception I'm offering here is rejected.  Uncertainty 

10
concerning outcomes and the need to raise money now 

11
would be strong incentives to negotiate a deal even in 

12
the shadow of the CARP, particularly if that's 

13
possible you have to pay interest on when you would 

14
ultimately determine to be your obligation, something 

15
as to which I have no knowledge.  But it could have 

16
been in the minds of the webcasters. 

17
            Now here is the last reason which I 

18
thought of along the way.  I gather, again, this is 

19
only -- I point to this as a factor, but I don't 

20
assert it from personal knowledge -- but I gather that 

21
a significant subset of those 26 deals combined at 

22
least two obligations.  One is an obligation to pay a 

 1
minimum amount of money.  Second is an obligation to 

 2
pay a percentage of revenues down the road, and not 

 3
for too long down the road. 

 4
            It would seem to me plausible for the 

 5
webcasters to focus on relatively modest up-front 

 6
payments to cut deals of that sort without paying much 

 7
attention to percentage of royalty obligations down 

 8
the road if they are not making any money and they 

 9
don't expect to make any money in the relevant period. 

10
            So those all strike me as reasons why it 

11
is not crazy for the webcasters to have negotiated 

12
deals in the shadow of a CARP, even though the RIAA 

13
enjoys market power.  So all this circles back around 

14
to your original question, is that's the reason why I 

15
would be skeptical concerning the voluntary 

16
agreements. 

11

THE WITNESS:  So that, as I say, is my 

12
primary, most important, most strongly advanced 

13
recommendation. 

14

Now some related collateral matters, not 

15
trivial by any means.  Tracking with some 

16
interpretative guidance the language of the statute, 

17
related factors that will assist in the application of 

18
the criterion just outlined include first, the net 

19
impact of the eligible services, meaning here this is 

20
the webcasters, upon the revenues of copyright owners.  

21
Specifically, promotional benefits versus injuries.  

22
So the statute, not surprisingly, given the way I have 

 1
suggested it structured, urges the CARP to take into 

 2
account the magnitude of those dotted lines which were 

 3
uncertain at the time Congress adopted the statute.  

 4
Ostensibly, Congress deferred to this body in 

 5
measuring them.  I gather you are going to have a lot 

 6
of testimony on those issues. 

 7
            ARBITRATOR VON KANN:  That result will be 

 8
they are somewhat more certain, but not a whole lot. 

 9
            (Laughter.) 

10
            THE WITNESS:  The second factor, again 

11
explicitly mentioned in the statute, is to attend to 

12
the relative roles of the copyright owners and the 

13
webcasters specifically on the dimensions of 

14
creativity, technology, investment cost, and risk. 

15
            The third of the related factors 

16
identified in my testimony is the infancy of the 

17
webcasting industry.  Now this was not mentioned in 

18
the statute, so why is it relevant?  It is relevant 

19
because of the prominence of the purpose of the 

20
statute.  The purpose of the statutory scheme, one of 

21
the two purposes of the statutory scheme recall is to 

22
encourage, to foment the development and dissemination 

 1
of the new technologies.  One corollary of that 

 2
objective is to recognize the infant and fragile state 

 3
of the webcasting industry now, and more specifically, 

 4
not to adopt a rate that prevents the achievement of 

 5
Congress' goal. 

 6

So we've now suggested the criterion and 

 7
related factors.  Here are a few applications of it.  

 8
The first -- 

20

THE WITNESS:  So applications of this 

21
scheme.  The first application already explored a bit 

22
in the exchange with Judge Gulin, is my suggestion 

 1
that negotiated deals with the webcasters should be 

 2
used as guides only if they are truly voluntary in the 

 3
senses that they are unaffected by market power, 

 4
unaffected by the incentive of copyright owners to 

 5
negotiate lucrative deals as precedents, and 

 6
unaffected by the leverage of copyright owners if it 

 7
exists over other entitlements ungoverned by statutory 

 8
licenses. 

12
      A     The flip side of Judge Gulin's 

13
observation that the webcasters were bargaining in the 

14
shadow of the CARP is that the RIAA was bargaining in 

15
the shadow of the CARP, and more specifically, would 

16
have had an incentive to negotiate deals that would 

17
set high rates because of its anticipation that they 

18
would be used as guides. 

19
            So if -- big if here, I have no personal 

20
knowledge to repeat that this occurred, -- but if the 

21
testimony reveals that the RIAA pursued this strategy, 

22
that would deprive the resultant contracts of 

 1
comparability. 

 2
            ARBITRATOR VON KANN:  What if, instead of 

 3
bargaining for high rates because the CARP, they were 

 4
bargaining for high rates because they have a 

 5
stockholder meeting coming up, and they were afraid if 

 6
they didn't have really good agreements to show for 

 7
it, they would all be run out of office.  A business 

 8
could have all kinds of reasons to want to get the 

 9
best deal they could.  Does that change their -- it 

10
happens in the free market, doesn't it? 

11
            THE WITNESS:  It does.  To the extent that 

12
happened in a non-random fashion, and so that the 

13
deals struck were different from those that you would 

14
expect to have been produced by a representative 

15
sample of negotiators in a competitive market, then 

16
that too, that distortion too should be taken into 

17
account.  Taken into account in the sense that if it 

18
were strong enough and non-random enough, it should 

19
reduce the comparability of the resulting contract. 

20
            The point three, bullet point three, is 

21
if, say once more, a matter as to which I have no 

22
personal knowledge, if the negotiation of these deals 

 1
encompassed simultaneously or connected deals over 

 2
entitlements, licenses not subject to the CARP, then 

 3
there would be a risk that the license fee set for the 

 4
public performance rate, public performance license 

 5
would be distorted by the need of the licensee to 

 6
obtain permission to engage in the other activity. 

 7

BY MR. RICH: 

 8
      Q
By that, are you referring to the category 

 9
you earlier testified to as an area of rights in which 

10
record label owners have exclusive licensing 

11
prerogatives, including the right to withhold access 

12
to material if the fee they request is not agreed to? 

13
      A
Yes.  That would be one clear example.  

14
Another might be sink licenses.  There are various 

15
licenses over which the CARP does not have any 

16
leverage. 

20

The second of the two applications of this 

21
guideline is perhaps the most counter-intuitive.  So 

22
my suggestion in the testimony, I'll bet this is an 

 1
issue we will explore this afternoon, is that it would 

 2
be appropriate, not in my view mandatory, but 

 3
appropriate for the CARP to accept the rate pertaining 

 4
to simulcasts, or in the statutory phrase, 

 5
retransmissions of digital radio broadcasts, in a 

 6
fashion that treated the reception of that simulcast 

 7
by listeners within 150 miles of the station's 

 8
transmitter as negligible for the purposes of setting 

 9
the statutory rate. 

10

Now there is an immediate question that 

11
arises.  Well come on, how can the rate be zero?  But 

12
I am confident this is going to arise later on, so I 

13
think I will just refer to my testimony, paragraphs 52 

14
and 55, for this proposition. 

 5
      Q
Finally, you have some thoughts and 

 6
suggestions as to 112(e), ephemeral license.  Is that 

 7
correct? 

 8
      A
Exactly.  So we have now concluded 

 9
everything I have to suggest, at least in summary 

10
form, vis-a-vis 114, and now we turn to the 

11
troublesome question of 112(e). 

12

As I suggested a while ago, this is a 

13
poorly drafted, difficult-to-construe provision, but 

14
if you find persuasive the logic of the provision, as 

15
I outlined some minutes ago, then the implications for 

16
setting the statutory rate would be if there is 

17
evidence of leakage of the multiple ephemeral copies, 

18
the royalty rate should be set so as to compensate for 

19
it. 

20

If no leakage has occurred or is likely to 

21
occur during the relevant period, the rate should be 

22
zero in so far as my inference as to the purpose of 

 1
the rate is to compensate for leakage. 

 2

Now given the thinness of the legislative 

 3
history upon which that recommendation rests, it would 

 4
be possible, as my testimony suggests, consistent with 

 5
the statutory language to set the 112(e) rate above 

 6
zero.  To do so, one would have to have a different 

 7
theory about what the purpose of the provision is, but 

 8
such a theory might emerge. 

 9

If the rate is set significantly above 

10
zero, however, the 114(F)(2)(B) rate should be 

11
diminished accordingly for organizations that are 

12
subject to both, which would include non-interactive 

13
webcasters.  Otherwise, the copyright owners would be 

14
collecting twice for the same thing.  It would be a 

15
form of double counting, which does not seem to be 

16
contemplated by Congress or fair. 

17
      Q
Now in paragraph 62 of your written 

18
testimony, appearing at page 34 over to 35, you apply 

19
your reasoning as to 112(e) as to the providers of 

20
background music, do you not? 

21
      A
Yes. 

22
      Q
Can you just summarize how your thinking 

 1
applies to their circumstances? 

 2
      A     Well, once again the uncertainty, the 

 3
ambiguity concerning the relevant legislative history 

 4
encourages us to attend to the foundational purposes 

 5
of the statute, and the foundational purposes of the 

 6
statute are to repeat, to encourage and promote the 

 7
development of the new technologies, and more 

 8
specifically, to foster efficient transmission 

 9
technologies in the background music service area. 

10
            So it would be consistent with that 

11
objective to avoid setting a rate for background 

12
services at a level that would discourage the 

13
background music services from employing the new 

14
technologies and instead compel them to rely upon 

15
older methods of distribution. 

16
            One last refinement of this point is as 

17
you will hear testimony later on, this is a reference 

18
to somebody else, again not something as to which I 

19
have personal knowledge, allowing the background music 

20
services to use multiple ephemeral copies has 

21
advantages for both the public and copyright owners 

22
because it facilitates certain forms of encryption and 

 1
other technological protections.  So setting the rate 

 2
at a level that discourages them from using this 

 3
actually cuts against in one sense, the interest of 

 4
the copyright owners by making somewhat harder the 

 5
implementation of effective encryption systems. 

 6
            MR. RICH:  It's 1:00.  That concludes our 

 7
direct, as promised. 


 8
            CHAIRMAN VAN LOON:  In that event, we will 

 9
stand adjourned until 2:00 p.m.
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