2 B =R
AL MR TR

AN (— A SR AR )

7 #®

# R AR EAER 5 R GAE KA ENE

(TRIPS)$& w8 (X BEAKIFE)

......................................

FIR =B B

BB - B BRART
BT

SRR X — B RAE MURE A R AR R B A — LA B
HERA . ARBTRR, AL R &R RIS RBIER", G5/t
HLRY R AR M AT B & AR R B AL 20 R I ; B AR AR
I B8 2 08 LA R Y o 0 R 95 4 A 7 S B B SO AR s
B A RGN ITE S H BT B BASHFMENE L, ik
BHOBECTr LR BB R 45 ; “AFFAL” (right of publicity) IR 4 %145
A% I S0 5 63 BT BA R 28

RALRMNAELT RS B BEE, 04, AL R
A 25 0 TR 5 K R 8 9 R -t % 11 BOH T X AR
AR S U5 T L, HE 55 b 9 0 S 2 o s T LR = i

* A3 H William Fisher, Theories of Intellectual Property, New Essays in the Legal
and Political Theory of Property, S. Munzer ed., Cambridge University Press, 2000,

*s MRS BTER . 1EH MM Charles Fried, Paul Goldstein, Jim Harris, Ned Het-
tinger, Edmund Kitch, Ed McCaffery, Stephen Munzer, Samuel Oddi, J. E. Penner, John
T. Sanders, F. M. Scherer, Seanna Shiffrin, Stewart Sterk I 521/ 22 HoAth 5145 (i &
XA BT E A IRIE .

ser PEARKFEREBIE DT . BRI R ST 2 U3 R R i b
BRAR AR A B B B AR b, 8 B T MR T I 5 - o S A U
PR PR S , 55 SN F /A 30 % T RS AR, XA AT B 0 1 Bh
T
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ARV
XFRE—ERE RBOLFERX— U E AR R, &

SRAAREAEIE” i SO I TR AR M Fh R B o
Fo ASSCETEMIF SR I X AT VR, FESLRER |, AR Lo 3
WTER AT AR o E AR AR 2 B B A A o

— M HFE

WRTA AR R B S R NF BB ZE/P T TR,
B, BOhRATHER I AT BARIR 2 F X (utilitarian) * T, BISL
AR B PRI I R A AR A B B AR . —R0OAY,
SR AR AT X — B , (3 SR S 3 2 7E LA HE A P BRI 22 77 Sl
RS ARSI R RN, X SRR R H1 A R RS Y 8
W F LA, 3 SRE—F 2 AL — R R .

JJE + 2298 F8 (William Landes ) 71 B2 25 48 - 3 #0744 (Richard Posner) %
FROPE R ERIEE LR BT RIFA . 2 EEMPIRIAR,
ZHUMTE R 2 R IETE T RN 2 5 B W AR 2 AR i 6 A
B AAHE TS A —FEK, XM= 5w GG & ol fE T
Bl B F kA (B A B S FE B A ol o B ) A0 8% |45 AL

(1) 36 F 3 B P4k 9 F7 st KOt B R TR 9 T A R B 0L 4k A
“Geistiges Eigentum — ein ausufernder Rechtsbereich: Die Geschichte des Ideenschutzes in
den Ver-einigten Staaten,” in Eigentum im internationalen Vergleich (Gétiingen: Vanden-
hoeck and Ruprecht, 1999 ). (2% 3C ff Al W hip://www. law. harvard. edu/
Academic _ Affairs/coursepages/ -/ iphistory .html)

. 9éa=mﬁﬁﬂ;ﬁzxﬁ&ﬁmmﬁix#ﬁﬁxﬁﬁm A3
RS X, A = W, PR TR A G K, R T E AR
utilitarian 738 8 #9283 ( efficiency) L &2 B 49 B 193 (teleclogy) ¥t . —— &

TR=WNEE 3

BB R A RIBRARA L), BN YRR R B BAE fY “H 7= B A
(A= B R CD 1 ARA ) B AE LK G £ 145 Sy 04 20 2% SR 40t
BEROP=an o QLEE YT ARG, MAITIA R B SN E 5 1
@k AN, AT IR T RS2 (FE— S SR 0 ) A 7= 2L 0 9 i
BRI, RATIREAERE S ER2YF E BRI R, Mb—%k, HRWEN
ARAMERER—EERR, XERETE EOWRA RS 58
AR St —— 10 8135 5 0 160 5 B 7 B A RO A B2 35 e
M ERB B N4 . 2 EERBIRIEIN R, A T IR0l
ABA W FABRET o, T RPERARRER JREE , A4 7 A & %%
TRESE RIS MAIHETTINR , 228 3 U Y R ——FE R AR F
B8 R—Hi X —SUR AL i B R, (2)

AR o SO FF & X AR OB . AN, RIbRTEZHF
LHERIFAET (DBSWRE“RTRA", ERAEL FHhk
— B A 11" (Cheerios) BT 5 0285 F—— R BT Wiods, i
B, T3t 2 RO SR AR R 4 e 1 28 00 3K e Lok 3R
XA (2) WK — W BEAE SR AL 5 T 7= AR %5 . R, b
TIRE , ey TR SEOR RF G 0 R T ZE U o 7 1 RS2, ABATBG
RFESREELBE KA RO TR, 22 B BT &

K, BRERA R I MBI SBOR, IR T RITES M

o 480 48 37 9T “ R LA PO R B O B B R 1
W, BRI E TR X REE SR, SR, ARt

(2] William Landes and Richard Posner, “An Economic Analysis of Copyright Law” ,
Journal of Legal Studies, 18 (1989): 325.3X — Wi 4 BAR L K _E W F Jeremy Ben-
tham, A Manual of Political Economy (New York: Putnam, 1839); John Stuart Mill, Prin-
ciples of Political Economy , 5th ed. (New York: Appleton, 1862); and A. C. Pigou, The
Economics of Welfare, 2nd ed. (London: Macmillan and Co., 1924).
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WABWER— I, BT AL BRI A A RS AR
B R TN S R BB G AR, 248 MBI TR, XE
R ) T ARV 24 R (03 R ) ST e R R R AR AR 0 B
Bt 5 FLAT 205 AR Rk 2 A R T A A AR 2 (3 ) 2 EAR
g1, (3)

L4 A P AR SCHR P R B B S R R T AT R —
AT RIF . ATIFHE TR E R AF "I FEIR, WX 57 3R
B R KPR ——T EL, BOR A X BB AKX — AU, X
oY T 24781 - ¥ 52 (John Locke) i BABRE 12 A R HI5E AT A=Y
Gk, P X — AU A b TR bR (S S ) ZE SRR R L L
FRAEH, TiH, SFET xR AHE TR e, (4

5B ({445 - 337 7 (Robert Nozick) 7E (TREUR 3 X B FK M L 3EH)—
452 T B 6 B LA B ) R R LA R
FUH 5% L EE B RIT , I SN SR 1 9 TR 6
A T SURRI B BRI e —— AT L35 30 5 A I BEURARSS &
EERUEM AR M A EEE T, V78 RS MR AR IRR S T
M A o O REFF A KX — A 1 9 TE B e R (BT il IE B 246 .

(3] William Landes and Richard Posner, “Trademark Law: An Economic Perspec-
tive”, Journal of Law and Economics , 30 (1987): 265. LAAA B, A9 BE Sk s R R AR ik 9
3 44 Nicholas Economides, “The Economics of Trademarks”, Trademark Reporter ,
78 (1988) : 523—539 and Daniel McClure, “Trademarks and Competition: The Recent His-
tory”, Law and Contemporary Problems, 59 (1996): 13—43.

(4) f0Z W Justin Hughes, “The Philosophy of Intellectual Property”, Georgetoun
Law Journal , 77 (1988) : 287, at 299—330. JtiE’@JzFEﬂ&i{iﬁ;t%Eﬁ‘qu?ﬁﬁE
SEE A

(5) Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974),
pp. 178—182.

(6) John Locke, Two Treatises of Government (P. Laslett, ed., Cambridge: Cam-
bridge University Press, 1970), Second Treatise, sec. 27. ’

HIRFAREVERE 5

S REAE; b, TR, FUAF A —FE Y8 E ST &,
i 3 55 Bl B U A IE Y HETE T AR R 2 B E . iR
MR A5 A SRVl T 57 3 RS W 7 AR AL X T A
T LARR T A9 1 BEAE L SE O RERE A0 45 R (B R NS 2T 1 R 3 shm 3k
BEEMFIL WD T FEHETMINN, MERERE, WK &R
TFTRPANFARE TR BITERA, BR, RE AR R
PR T LA BT Z BRG], HRARBA KA S, X
EHNRARA . BFZ, TANMBETIHEREAA TS
Fo WITRIEINN, BT TEH BRI & B 2 A9 AR R e 730
R B 5, JEMRSL & B ke B AL B A i A P
BN L F B FHEMITRA ST, Kk, RTREMER, £
AR 9398 FR — 8 A L Ao EL A A IR R 57 2% A R 9\ R B ] —
FEATRE R AN, IR AT RERA RRE, WREAT ERE—&K
PR 5 ZORXBUAT & FRE T R E— R T FEA R AT
BA NEA R — Bk N RS S .

o = b SEL S AT AR MR S MR PR AR R ) 3R i 5 |
TRET, EIRAFAE T BUR R R 26 AR FEA T EAS LI R IR
L TS 5 5 155 1 S 6 X MR S L BB AR B - 529
MINTE, EFX—318, MEBIFERS BEE TRk
BEFREARZRE” (W R AR IR FE A8
RAEREY, REETENA B TRIEWE NG URENH LT &
. Iifi% g2 T ARAEE M ERE, 7

EWTT K8 (Justin Hughes) WBR /R GREHT ) i HH— R 51

[7) See Margaret Jane Radin, Reinterpreting Property (Chicago: University of Chica-
go Press, 1993); Jeremy Waldron, The Right to Private Property ( Oxford: Clarendon,
1988) .
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O F A S A A B O TE W S, AT AR A A A I
FeAH BT (1) M F AR LB AR FA I B8 J1 1 B R (AR R B T
= g TR 24 B ) T X R e LA Rk o % D AR (/B
=) FUBERET. QBTIAKINER — I ATER, &
FE R AT AR A ARG VR R AL I G T —— R AR R R,
TR 242 B R AR REE— AT I 3h. G)EEM
o B T 2 A0 B A S LA 5 B T A2 AR TR AR
B A RN R, (ERAE 1k U B Al AT il 1 S B BO 5
IR, (8

5 e L B B T TR X — 1B, B — AR A B 7= U —— R
AR —— R 224k , BB 3F ELR 4 AA B TR E ML — R A IE
RIS A TR SO B bR SRS i K 2 IR 4T I BUA
LA T0 F AR BOUR R, ML AE A 3 L A0 T B A RS
JE 3 X A MR 3 (AR RI B ) OB 5 o (07 X Fh BB
7£ B B8 AL 5225 F SCIRARAL , B8 38 {618 6 P A9 T kAL 2% (a
desirable society) {4 2 T3k % £ XA F f “+L 2 AR A" (social wel-
fare) BESFEN IR L E N FHE .

IR - PSS HIR (Neil Netanel) i3 SCCRRAR 5 R £ #A RAL &) B
BRI MR T R WA RISRIRE M2 T — " At &
¥ FARIH 25 S IREE X A4 & R B IR AECE P BT

(8] See Hughes, “Philosophy of Intellectual Property”, at 330—350.

(9] #0% W James Harrington, Oceana (Westport, Conn.: Hyperion Press, 1979);
Thomas Jefferson, Notes on the State of Virginia (New York: Norton, 1972); Karl Marx,
Economic and Philosophic Manuscripts of 1844 (New York: International Publishers, 1964) ;
Morris Cohen, “Property & Sovereignty”, Cornell Law Quarterly, 13 (1927): 8; Frank
Michelman, “Law’ s Republic”, Yale Law Jowrnal, 97 (1988): 1493; William Fisher,
Morton Horwitz, and Thomas Reed, eds., American Legal Realism (New York: Oxford Uni-
versity Press, 1993),

R 7

HRHRRK 2 SN METHNARM LS HRSR., EX—H2
B, B ANEREA — BB ST, H R A 2 28 1 2 it S
SV BERTHE. NIBBURIAR, XF A RSt B 3 B0 6B i 4
MAEXRER, AW, XHHERE AR R, TAdBUNRIEE .
WAL BE TR A B FX RS E ., HEREFY
BE : BGHBI ANTE— BB 2 ABUA A2 18 3 R R v v b 6k
FAE TN R A RESIRME TIHE MR, KR EH
PEATIRE : RRAUCR R Lo Bl 3k 1 38 76 B4R AL S04 , R s T )
FAMBY NF IR B A& LS

B R K B R A 2 2 5R TR 417 2 J0 5 00 4 45 B A R AL
BEo B, PISERLIRIA N , RIS B 2448 50 25K o A B33 « AR 4 49
PR 2445 5, LAY KB o b A B Pt 66 PR ) A TR O P 26 F
[V B 28 b, 7 24402 2 2 4 o e A M 2 B B B TR
BUR 5 B S , 17 24 28 i FR R 1 47 T 440 B AR 2 R R LA 3 1 “ 0
E " 2 8] B 35 -, (10

FAt AR B £ B R AR S0 IR P AL ) 26 % B 9% Keith Aoki,
Rosemary Coombe, Niva Elkin-Koren, Michael Madow FIT& E T8 . (1) 4R T,
X AR R BB TR =R BB T & MRS B2 LRI, ©

[10) “Copyright and a Democratic Civil Society”, Yale Law Journal, 106 ( 1996) :
283.See also idem., “Asserting Copyright’s Democratic Principles in the Global Arena”,
Vanderbilt Law Review, 51 (1998): 217—329.

(11) N2 R Rosemary J. Coombe, “Objects of Property and Subjects of Politics:
Intellectual Property Laws and Democratic Dialogue”, Tevas Law Review, 69 (1991): 1853;
Niva Elkin-Koren, “Copyright Law and Social Dialogue on the Information Superhighway: The
Case Against Copyright Liability of Bulletin Board Operators”, Cardozo Arts & Entertainment
Law Journal, 13 (1995): 345; Michael Madow, “Private Ownership of Public Image: Pop-
ular Culture and Publicity Rights”, California Law Review, 81 (1993): 125; William Fish-
er, “Reconstructing the Fair Use Doctrine” ,. Harvard Law Review, 101 (1988): 1659—
1795, at 1744—1794,
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RERBA A IRAFHEZ LR, #HH - TS 1K (Greg Alexan-
der) § EEDU{E A “ 3 B 3 3" FI (proprietarian theory) — A1 Hi 4 1 4
YEBFAE R AR BB 02, A ASIA S A 2L (so-
cial planning theory) ) 3& B 3E 3 o

= WK HH

SRS B 2T 7 o8 3 A0 SR DU BB, 4 LT A
BRI B2 X S AR EE A SRR . X
B BT LA ARSI KHRT S, BT TRALRKA X
SR A A 25 Tl R SO (AL 2 HLE 99 4 ST 2 L 556 Y
PRI PRI o

B SBT3k R o Y I AT B AR, X —
TERs 3 SO B R BRI B . AR AU e FE T80
Pt S HHE RO & X — BETE R EE P R ILAEE . i, fEh
BASUR RS AR 1 2 1 4k SC B 2R A, S S v ) H A9 7E T o
B 135 B SR AEMR LA 25 TAL S MR R o V1258 [ e 34 BE7E
BRSO 5 SRR, t— T RN E B TR DER
A 7= S o O T 0 G B R 0 R, (1)

(12) Gregory S. Alexander, Commodity and Propriety ( Chicago: University of Chica-
go Press, 1997), p. 1. ‘

(13) HEAHEE 4P /S AT E SRR LA ERN
3, SHESFIR WIS FER R, 75— W PR AR T LRI AR

(14) 2 W Fox Film Corp. v. Doyal, 286 U.S. 123, 127—128 (1932); Kendall
v. Winsor, 62 U.S. (21 How.) 322, 327—328 (1858).

~ (15) M2 R Hustler Magazine v. Moral Majority, 796 F.2d 1148, 1151 (9th Cir.

1986) ; Consumers Union of United States v. General Signal Corp., 724 F.2d 1044, 1048
(2d CGir. 1983).

FIRFABVEE 9

SRS VE & FI A BA 1997 344 T EHR AL LT RIS 8 .
TG KA & FAGLE R B F H VR T RUATSHT . “RI1EH
RSN T X — R ZERE b, BPAEfT A 4 8 45 75 19 B i 346
FPCFEE KIS R RR 7 VoI5 [ 5 ) o Bl % SR R -5 AR L ik
FXo HN, B8 H (Justice Reed) 7E #5117 52 30 ( Mazer v. Stein) —
AL T ™ E 4 - B TR TS s 26 B R R 2
98 5 H PR GO IR SIS A IR " 1) B2 35 Be A _E Rk B 6 34
W22 RN 5 AR TR B 0 A, (18)

ECARLART, ARSESHFRPEEREZ, HE, CERME KT
FOE vk E B E B ARG B AR B 37 3 R A R A R AR B9 R 2
SN o 33K TR R 2 B A 2 ) 0 R B R AR E——
A3 A AR R A TR RO AUR L 2 F 37 38 P B[] AR
BRI AR RS Y R A — MR EEN—R P
B A BESEE M AR 5 . 558 Bk, X S BRI A7 7E 9 & B
T, ZAERERTHA FEARAEFNABRES, FEdE
AR, KRR " B BT A AE B4 2 2 Rl 7E 36 B A 1k 1
8 H W2 BG5BT A& NS 6 B9 2 AR BRI Bl

(16] Testimony of Elizabeth Janeway, Copyright Law Revision: Hearings on H. R.
4347, 5680, 6831, 6835 Before Subcomm. No. 3 of the House Comm. on the Judiciary,
89th Cong., lst Sess. (1965), reprinted in George S. Grossman, Omnibus Copyright Revi-
sion Legislative History, vol. 5 (1976), p. 100.

(17) 347 U.S. 201, 219 (1954) . & F % Fl ik # AH LAY WA AT 2 W, Motion Pic-
ture Patents Co. v. Universal Film Manufacturing Co., 243 U.S. 502 (1917),

(18] XHAHE R A5 6 i) iR 7] 2 WL Stewart E. Sterk, “Rhetoric and Reality in
Copyright Law”, Michigan Law Review , 94 (1996): 1197; Alfred C. Yen, “Restoring the
Natural Law: Copyright as Labor and Possession”, Ohio State Law Journal, 51 (1990);
517; and Weinreb, “Copyright for Functional Expression”, Lioyd Harvard Law Review, 111
(1998): 1149—1254, at 1211—1214,
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S BB IAE 2R FBURI 38 (Visual Artists Rights Act) 18 391 8.
B, ()

FUE  FETE A R R R 5 S S B — A RIS A
1 9 30 A —— G B 2 LR BRI 1 3L 8 ——FE AR AUE L P BT A
SUREA A, Hoim, bk EARR 6 S RORBETE R BUA SR PRk
P 738 O 2 B R (scatological humor) i S R8¢ 9 777 , T % 5 WG AR
S RIHPE PR RIS H— MR TR s, 18 LA SN
e SR L3S T E A AR i R B A F .

M B35 XSS ARSI AR £ R S AR R A
SckeR 4 gE BRI 3 EE R R RSO LA E VR
BB, AT, B FRILEY , EREFITRM S IFARE
sz WSRO BIR . ¥ %8, BRSO A — R
TR B E 0 B B AR . B0, V2 3% I Bk Be 1 A R AL
PR R AR LI 255 ) BRI E 2T 4 st AR 51 5 A
ST 5 AR5 R o (25 37 4 TR AR L T — A A S 2 A
— i 2 E AR L 3 XSGR . CYREIRAE R A

(19] £ Thomas Cotter, “Pragmatism, Economics, and the Droit Moral”, North
Carolina Law Review, 76 (1997): 1, at 6—27; Jeri D. Yonover, “The ‘Dissing’ of Da
Vinci: The Imaginary Case of Leonardo v. Duchamp: Moral Rights, Parody, and Fair Use”,
Valparaiso University Law Review , 29 (1995) : 935—1004.

(20) £ L Niva Elkin-Koren, “Cyberlaw and Social Change: A Democratic Approach
to Copyright Law in Cyberspace” , Cardozo Arts & Entertainment Law Journal , 14 (1996):
215.

(21) Harper & Row v. Nation Enterprises , 471 U.S. 539, 563 (1985) .See also Time
v. Bernard Geis Associates, 293 F.Supp. 130, 146 (S.D.N.Y. 1968) ; Rosemont Enter-
prises v. Random House, 366 F.2d 303, 307 (2d Cir. 1966); Holdridge v. Knight Pub-
lishing Corp. , 214 F.Supp. 921, 924 (S.D.Cal. 1963).

(22) See Fisher et al., American Legal Realism, p. 170.

R 11

WEEEN IR T LA U)K (25 o ] #4100 58 A Xt B RARR i 3
Heo AIILIR Y SLIEE T B B 5 U1 R T i B AU B (2981 32 3] 24
REER LS FERNBIE.

HWK, FESCEAAESCH A, AT 1 B i 38 1 4 b L0 A T A4
AERMAE—R. i, T3C5] B BRI M 55— AR A AT -

R, REE - NMERSRNHEAFERFTRNAR T2 E4
BRWAERANT R ;b 3T B A ¥ BB 2+ RS,
MEABLELERXRBER, HAELAXEH - D

PIET4FJR SRRV BELE Harper & Row — SFb b RIR T HIIAORELE

KATFIE LR BE AT 0 AR B M T F 2 LA R oy £ 0K,
EREATIA N, 3 ARA BT o8 5L 8y | 2238 9 )R € 446 & bU4R
ERAFRORTRREINGE, F_NEERHIRAL T RS
HE, ETRRAFLNERRANENETRARS BREES
BT wk# kIR xd 25 5 AT R, (2]

e ERAHABTER) SCHR o, 24 F 803 SO B %95 £ H AR

ﬂﬁﬁﬁ@& o TSR, B7ER IS E/E b, X 2 3 A
LRI B Tk

X ERFY AL BB B T2 B SO R BSR4 4 T A

(23] But of. Weinreb, “Fair’s Fair: A Comment on the Fair Use Doctrine”, Harvard
Law Review, 103 (1990): 1137—1161.

(24) See Harper & Row v. Nation Enterprises, 471 U.S. 539, 564 (1985); Salinger
v. Random House, 811 F.2d 90, 97 (2d Cir. 1987).

: (25] 1783 Conn. Pub. Acts Jan. Sess., reprinted in U.S. Copyright Office, Copy-
right Enactments of the United States, 1783—1906, at 11 (2nd ed. , Washington: Govern-
ment Printing Office, 1906) .

(26) Harper & Row v. Nation Enterprises, 471 U.S. 539, 545—546 (1985).
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B ARAR, EIEH S R BOA T F R HRBEAE FRE AR
LEPURET 2B, B ARE R 3 R (B (theories of the good) —
SN R AR i o ) A, BRSO IR R A
S ARRFEA Y BB AE RIS 2, AR R AT T o
M&k,ﬁfﬁﬁﬁﬁlﬁ?’ﬂﬂ%#mé‘—iT‘—iﬁ*ﬁf&‘lﬂ@ﬁ%—ﬂﬁﬂifz
PR 2 AT R R B 7 s PNy e WA g L RUEN)
AN, IS5 B ERE s S ORISR 5 () 3t B i K T
K EMHFAT . BRI EIEMRF SR EL T, A

BT
2 RRFREBERAT

ST, B W 2 S e £ B SRR FRIMERE o
S i 0 B 2 B 7 10 VR e (A I L BRI PIR
S A AR B0 A\ 7E B KRR BE EARML, A A LEINE N LR
17 AU R Y i RRAR R R FITE AMER R — AR B ROR ALY
S e O O, TR A7 7 24 e 2 PR 4 R UL AL PR —J5 Bie
i&%ﬁ@ﬁiﬁﬁi&‘]fﬁﬁ(ﬁﬂ%ﬁ%ﬁ\ﬁ@\ﬁﬂ%,@\)ﬁﬁrﬁﬁﬁﬁjﬁﬁﬂ
R A FABVF S R AR RTE .

(27) AHEXMRTSrFE. 2 8 SC b TR X R A s B E AR LA H. L. AL
Hart, “Between Utility and Rights”, Columbia Law Review-19 (1979) : 828; Michael Sandel,
Liberalism and the Limits of Justice (Cambridge: Cambridge University Press, 1982)

(28] X% i 916 A A S W J. Roland Pennock and John W. Chapman,
eds., Property (Nomos XXII) (New York: New York University Press, 1980); Al.nnRyan,
Property and Political Theory ( Oxford: Blackwell, 1984); Waldron, Right to Private Pm-
paty.ﬁfuﬁiﬂm.#dlaﬁﬁmw?tﬂaﬁﬂwﬁmﬂﬁrf-ﬂTéH-"Emﬁ&&;ﬁix
FHE (S Ge . — P01 B 09 2 70 L HiE W2 T Stephen R. Munzer, A
Theory of Property ( Cambridge: Cambridge University Press, 1990) -

HRF=HNEBIE 13

R PF ERRMPBERL KB R E B NE BRI REE RO
ERRPIEHER, R-EZ, MITAN, RPN EEXHE
EEERL 7 A SRR R AR, T ELAY 2 R4 B L e E A E
FRIRGBTEOAR B H LA 1% D0 B4 2 A2 R B VT 3R S X SRR . AT 4 Y
&, BRI BRSSPI R RE W AR B E T A AR A . B
BRPI AT | B AR 0 S SE B e E R ) TR . RO
—E PR ERX SRR, TS PR W E A R B AR RA M
A

Gt

SRR A 3 R B BT 55 A 0 B “ B K B B B
KA BRAS EL AL 0 B R R B SRR AORR A . Ul , B
R TR e B B AL B, B 7 2 3 Ve 4% — R AL 4 2R 1
SEH 2 R G AT 304 282 1 S A 1 W S 3 R A 1R )
AL ; ) SR B AR Z—F T (Kaldor-Hicks) 47 : K FR
B, —RioRZS Ho 5 — R A S AT, WSS — Rk A F RS 348
—FRAS A B, “PRF 2 BRE — UM “$ 2 B BRI %
I BALHRI ERE LT, 0

SRR (0 SR B T B, 2, W B AL AR ME
RIRE—F S BRI, BRI, —F B EH—, Hk, 'Rt
RIS PR BEIS E T R AR B 2R T BUR AR HRE R

(29) XX —PRHERIE /T8 2S W Richard Posner, Economic Analysis of Law
(3rd ed., Boston: Litile, Brown, 1986), pp. 11—15.

(30] See Nicholas Kaldor, “Welfare Propositions in Ex ics and Interp 1 Com-
parisons of Utility”, Economic Journal, 69 (1939) : 549—552.
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B F AR (B A— X 8 — TR AR B ER) KR LT
RS, — B 3 B AR 3 S G PR TR AR R A 2 B S R AIBL
B F AN, ERTAMRAE (LIRS — PR ) R AL AR O AR
RS , T L4 HT HE 42 I — et PR BT o SR , Pl X
Eﬁﬁ%ﬁﬂﬁ?ﬂiﬂ?"ﬁ%ﬁﬁ,ﬂﬁﬂEiﬂEKf&iﬁ%EﬁE?ﬁﬁa‘J
8, B ASOR B AR PR 5 o O

BERATH R T E 0% LR —FEREE RO BT B4, 4007
Y IEE T AREAE R B 2, A AR AL R R RE B ROR R B
R SERIR? B R R, RITEST A =AARRTER

R [ i — [l i, ()
1. #BhEE

5 - B 7% 7 (William Nordhaus) 7E 3 % &Ik K2 SRR
SHEO RS AE T Fo4rHO3E . (9% 1388 B S RAURR ARE
N BB A7 0 B T PR T — RO o AR , S IO RR T
(45—, ARSI R TS SR T A AL AR Y
WS A% th T £ 1 7= 9 4 TS T 0 2 B T 2838 F8 A% (consumer

(31) Hedm, 3 e FEME %S W C. Edwin Baker, “Starting Points in Eco-
nomic Analysis of Law”, Hofstra Law Review 8 (1980): 939, at 966—972; Duncan
Kennedy, “Cost-Benefit Analysis of Entitlement Problems: A Critique” , Stanford Law Review
33 (1981): 387; Ronald Dworkin, “Is Wealth a Value?” Joumnal of Legal Studies, 9
(1980) : 191; Louis Kaplow and Steven Shavell, “Principles of Faimess versus Human Wel-
fare: On the Evaluation of Legal Palicy”, John M. Olin Foundation, Discussion Paper No.
277 (2000) . .

(32) XH&FE T HT AT EE R 2 E 22 1T Peter Menell, “Intellectual Proper-
ty: General Theories”, Encyclopedia of Law & Economics ( forthcoming 2000) o

(33) William D. Nordhaus, Invention, Growth, and Welfare: A Theoretical Treatmens
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%@m#mmmuﬁﬂgaﬁﬂn See William Fisher, “Property and Contract on the
_lluuzu J, ;ﬁmmmwm, 73 (1998), 1203, at 1207.
65] R , Seana Shiffrin 4 t 76 (EUFIL) |- 55 88—89 1RSI0 3
Eﬁhﬁ?‘ﬂ&ﬁ%ﬂa‘fﬁ]%mﬁo A

A



28 PEARTAIRE

T2 HENS (3 R AT AR L RS BT R PRI FEAE? 3
TS RBA W RAHKE R

RTTBIBE R, RATM AR5 BB MA RIS “F73h#E
I 20K 2 8 25 60 1 [R) B 4 1) B8 43 b A% 1™ (enough and as good left in
common for others) FIZEsR , ZESL B i R EE H , X — KA KIFZ WL
ZHAR, W, BAAKE - 57 SRR R AU M R A
WRNEE , ERSOTESE T EMANAE, W3, Tl
ER T RE" MWL E E RG], BN ERE T
— g A 1 19 77 AR i X — A Ao —‘?ﬂt*ﬁﬁ,iﬁ‘i‘.&ﬁ
X — S AR R ot U P L O B PR BB o b 3K, K 22
EAETE IR AR AR THARA & TAAMSE. PR
MRIC 3" AR, I SSX— LA ETE , ATV Bl HoAb T R
BN BRI A AR R0 T S 28 0 A L 8 30 LU BRI . (HR
H FZIARAETE, AT BA AUKBL. 4 8 HA R R IE B0 4
B A b E R X — AR . 45, MR RATIAERS b X B “REHA”
ol —— e A, 2 1k 5« R LS & " AR R 388 L A7 Tl £
DA 2 B AR R AR X — AR ) 3 R —— X R S R AR R HLXA
WARGEERRENESR, RBEFAN, EFHFRX—FKK(AR
GWELBIE N — M T E” (no-harm) R ) , BIERF AT
HAMEB T MR . BT 2, W ER X — R T A ARS
R (LT B (A b 2 1] , B A G AR ()

5 RATEHET 3 A E Bl (proportionality) [FIE, #5352

(66) Xifisc[a) fH (15 %€ L Gordon, “Property Right in Self-Expression” ; Edwin
C. Hettinger, “Justifying Intelloctual Property” , Philosophy and Public Affairs , 18 (1989),
31—52; Sterk, “Rhetoric and Reality” ; Weinreb, “Copyright in Functional Expression” , at
1218.
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BN EL 2 3K, FAH WP AURI B 245837, 24 B4 EA1AE
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FlgE o EMZAEK - K (Jeremy Waldron) B 5 , £ Rk B SR 25 87T 91
HRRIEA), HEATIRR AT 2 ph =AU B 4 345 B SC B, T i BP R
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1. REWLT o RN R I 76 o He A AR T 68 AT
BE—MERAIN—HLUNBoERA LA WNTHEEEHR
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2. RAho MPRTHAMRES“— RIS EFEHLSBHREX

(67) See Hughes, “Philosophy of Intellectual Property”; Becker, “Deserving Intellec-
tual Property”. Cf. James W. Child, “The Moral Foundations of Intangible Property”, The
Monist (1990) ; Wendy Gordon, “Property Right in Self-Expression” .

(68] See Waldron, The Right to Private Property, at 295; of. Chares Fried, Right
and Wrong (Cambridge, Mass. : Harvard Univ. Press 1978), p. 1.
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3 HE. XEMERANHAERA, RANEIRARE S
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4 BARLEEMERER, FHAXBWE b, AHTFANK
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5. EFAAMERER, HAMETEANA 6 RELES,
3 B W A KA RS AT e o ()

6. LAMKE, XS RBHERATEAMNLE £t KE
WEh” W E A T AT A E ik R, ()

7. R, BEUAMFENNSFRRE, THAHDER, 8 RT
ShELER—KWE R

8. % (identity) o H % (selfhood) ¥ F # 5 5 #y 4 7& if X 48 1
FAM D, TRR I RT 0 G 2 4% 0 R R
-ﬂ‘o (75]

9. ARK. HA— U BUMFTEAMNELF LPCE LS

(69) See Waldron, The Right to Private Property, at 296.

(70) See ibid., at 300—301; cf. Abraham Lincoln, “ Address to the Wisconsin State
Fair, 1859”, in Richard N. Current, ed., The Political Thought of Abraham Lincoln (Indi-
anapolis;: Bobbs-Merrill, 1967),p. 134.

(71) See Waldron, The Right to Private Property, pp. 296—297; Carol Rose, Prop-
erty and Persuasion (Boulder, Colo. : Westview Press, 1994), pp. 146—147.

(72) See Waldron, The Right to Private Property, pp. 302—303; Margaret Jane

(73) See Waldron, The Right to Private Property, pp. 304—306; cf. George
Fitzhugh, mebnbﬁﬂ! (1857) C. Vann Woodward, ed. (Cambridge, Mass.: Harvard
University Press, 1960) (defending the ownership of slaves on similar grounds) .

(74) See Waldron, The Right to Private Property, pp. 308—310; Thomas Hill
Green, Lectures on the Principles of Political Obligation (Ann Arbor: Univ. of Michigan
Press, 1967), Lecture N.

(75) See Radin, Reinterpreting Property .
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(76] See Hannah Arendt, On Revolution (New York: Viking Press, 1965); Alexan-
der, Commodity and Propriety, pp. 43—71.

(77) See Green, Lectures on Political Obligation, at Section 220,

(78] Neil Netanel, “Copyright Alienability Restrictions and the Enhancement of Author
Autonomy: A Normative Evaluation”, Rutgers Law Review, 24 (1993): 347; Weinreb,
“Copyright for Functional Expression”, at 1221. 3R % 37 5H7E 24 B4 % Gary Larson
VR AR ERHEA ERBIRYEE SN SIS PRGN B. X
— LIS I http: //stud. unisg. ch/ ~rportmann/gary . html .,
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(4) B RS B R PR B R BRBUR T LR G5B R - 1A RE
(Edwin Hettinger) }5 75 & WL, B i R S A LB E R B A AIPTA,
RE& B AU E R 8 ALK EE " A - ZAR - fi B (Lynn Sharp
Paine) R FIRGX — W0 AiAJy , BORLAUAL 35 K5 15 B 76 J03 AN /) 3¢
/N T LR, TS $EL OB A BT B A i —— T X — B R R
%% 3 al T

(5) AN RE R MENEEERI, UETFHAKREZ
AR A TR LR ST KB E R, EHER
BT AT SOk HE , ik 5 X —TE R A A& ERFIER R,
KRR - 3 95 (Michael Madow) i) 5 A1 4 M1, A B FF AN, ZERUE
OB 233s ) ARk, Bk S 0AR 0 B HE (B E4E) fER Z D MAI &

(79) See Cotter, “ Pragmatism and the Droit Moral” , at 8—9.For other treatments of
the divergence of Kant and Hegel, see Palmer, “Are Patents Morally Justified?” at 837—
841; Sterk, “Rhetoric and Reality in Copyright Law”, at 1243.
(80) Hughes, “Philosophy of Intellectual Property”, at 338, 340.
© (81] Hettinger, “Justifying Intellectual Property” ; Paine, “Trade Secrets and the Jus-
tification of Intellectual Property”, Philosophy & Public Affairs,20 (1991): 247, at 251—
253.
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(82) Hughes, “Philosophy of Intellectual Property”, at 340—341; Madow, *Private
Ownership of Public Image”, at 182—197 & n. 338.

(83] See Margaret Jane Radin, “Property and Personhood”, Stanford Law Review, 34
(1982): 957, at 970.
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(84) See Fisher, “Property and Contract on the Internet” .

(85) XTFHrECIEXFIZ WL Arstotle, Nicomachean Ethics, Book V, Ch. 2; Bruce
Ackerman, Social Justice in the Liberal State (New Haven: Yale University Press, 1980);
Charles Fried, “Distributive Justice”, Social Philosophy & Policy 1 (1983): 45; John
Rawls, A Theory of Justice (Cambridge, Mass. : Harvard University Press, 1971); Michael
Sandel, Liberalism and the Limits of Justice ( Cambridge: Cambridge University Press,
1982)
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(s8] 412 W, Ronald Dworkin, “Liberalism”, in A Matter of Principle ( Cambridge,
Mass. : Harvard University Press, 1985), pp. 181—204.
(87) XX — A5 B3R 7] 2 WANYE “Fair Use Doctrine”, at 1762—1766.
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(89) J. Thomas McCarthy, The Rights of Publicity and Privacy (New York: C.
Boardman, 1992), Section 1.1[B][2], at 1—5.See also ibid., Section 2.1[B] (“2%4[H]
B AFF BRI RN S emt , HAR S35 W W I BB R 7] * g Rug?’ ") .
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(90) Jane Gaines, Rosemary Coombe and Michael Madow J&$2 ti 3¢ S0 0 x5 A9 S &
Wi SR ={1%¥ . See Gaines, Contested Culture: The Image, the Voice, and the Law
(Chapel Hill, N.C.: University of North Carolina Press, 1991); Coombe, “Objects of
Property and Subjects of Politics”; and Madow, “Private Ownership of Public Image” .
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(91) Cardtoons, L.C. v. Major League Baseball Players Association, 95 F.3d 959,
972—973 (10 Cir. 1996).

(92) New York Magazine v. Metropolitan Transit Authority, 987 F. Supp. 254, 266
(1997).

(93] See, for example, Patricia M. Danzon, Pharmaceutical Price Regulation: Na-
tional Policies versus Global Interests (Washington, D.C. : AEI Press, 1997) (24§ ##if,
Hr#&i5M) ; ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996) (£ L i&##
£ b X 4075 b B & A k(%5 ) ; Michael Meurer, “Price Discrimination, Personal
Use, and Piracy: Copyright Protection of Digital Works” , Buffalo Law Review , 45 (1997) :
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(95) EX— AR EART 2 IAI/E“Property and Contract on the Internet”, at
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(96) I $ 30 5 XF 4y #5 5E B0 A9 MR T 1 40 9 % 2. Julie E. Cohen,
“Copyright and the Jurisprudence of Self-Help”, Berkeley Technology Law Journal, 13
(1998): 1089—1143; Wendy Gordon, “Intellectual Property as Price Discrimination”,
Chicago-Kent Law Review, 73 (1998): 1367—1390; Kaplow, “Patent-Antitrust Intersec-
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BT HIE A E LR R E R (B M) (Steamboat Willie)
BB ROFE S IR AL RN & b S B R AHAaR—
P MR A0 BEHE 4 & HH S T B AR —— AT A Lk A A A
e FREAE S BRI R B I ARRAE, I R E R B M
WL R EEFEER AT K BRENMEAL S F B A REEFEER
AR FAREX AR SOk ? a2 7 9 B TR 24 3Rk45 5 At ATl
BB PSR BT 2R R SRR IR AR E =
(EHE T BX L) BRER (EE =B L) RS AES — R ARBER
T B b F2 R AR T — RIS LR, R AR 38 K B AR A 25
R v R X R . B, I EEWSTBEAR
. (97)

BE, RRAGHELARZANAE, ETEE LEE BT HF
WUHEAN ELSREMRERARZENRENE. BT ERER,
3% 1 ¥ T I 37 sh B N T SR AL 7 AR 1 2 R E , P RERRE
HA A T] SE ARG , (B2 7] BB S LAl ¥ 5 i) J =0k B Ak R L X4 %
MIFESFH AT EHX— B WS, RA RSB HIHE X
fetE——An%s ko 35 SIS O AR R M LB —RINA AR/ ER
B, FBEATERTABESRBE. MRS ERM AR

(97) FEhFX—FHE, BZRILE R REEEES (KT, A%
T SEE U B RIS R R AR R i S ) e i LA i ) e 9 BOSRE B il
RCRBUEHAFFRIZSEE . 2 I Felix Cohen, “Transcendental Nonsense and the Func-
tional Approach”, Columbia Law Review, 35 (1935): 809, '
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REFE 32 PR BB B A0 7K. BRI LA R : “RE R E
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