COMMUNITY FOR CREATIVE NON-VIOLENCE v. James Earl REID.
490 U.S. 730
Decided June 5, 1989.
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Justice MARSHALL delivered the opinion of the Court.
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In this case, an artist and the organization that hired him to produce a sculpture contest
the ownership of the copyright in that work. To resolve this dispute, we must construe
the "work made for hire" provisions of the Copyright Act of 1976 (Act or 1976 Act), 17
U.S.C. §§ 101 and 201(b), and in particular, the provision in § 101, which defines as a
"work made for hire" a "work prepared by an employee within the scope of his or her
employment" (hereinafter § 101(1)).
I

26

Petitioners are the Community for Creative Non-Violence (CCNV), a nonprofit
unincorporated association dedicated to eliminating homelessness in America, and Mitch
Snyder, a member and trustee of CCNV. In the fall of 1985, CCNV decided to participate
in the annual Christmastime Pageant of Peace in Washington, D.C., by sponsoring a
display to dramatize the plight of the homeless. As the District Court recounted:
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"Snyder and fellow CCNV members conceived the idea for the nature of the display: a
sculpture of a modern Nativity scene in which, in lieu of the traditional Holy Family, the
two adult figures and the infant would appear as contemporary homeless people huddled
on a streetside steam grate. The family was to be black (most of the homeless in
Washington being black); the figures were to be life-sized, and the steam grate would be
positioned atop a platform 'pedestal,' or base, within which special-effects equipment
would be enclosed to emit simulated 'steam' through the grid to swirl about the figures.
They also settled upon a title for the work—'Third World America'—and a legend for the
pedestal: 'and still there is no room at the inn.' " 652 F.Supp. 1453, 1454 (DC 1987).

28

Snyder made inquiries to locate an artist to produce the sculpture. He was referred to
respondent James Earl Reid, a Baltimore, Maryland, sculptor. In the course of two
telephone calls, Reid agreed to sculpt the three human figures. CCNV agreed to make the
steam grate and pedestal for the statue. Reid proposed that the work be cast in bronze, at
a total cost of approximately $100,000 and taking six to eight months to complete. Snyder
rejected that proposal because CCNV did not have sufficient funds, and because the
statue had to be completed by December 12 to be included in the pageant. Reid then
suggested, and Snyder agreed, that the sculpture would be made of a material known as
"Design Cast 62," a synthetic substance that could meet CCNV's monetary and time
constraints, could be tinted to resemble bronze, and could withstand the elements. The
parties agreed that the project would cost no more than $15,000, not including Reid's
services, which he offered to donate. The parties did not sign a written agreement.
Neither party mentioned copyright.

31

After Reid received an advance of $3,000, he made several sketches of figures in various
poses. At Snyder's request, Reid sent CCNV a sketch of a proposed sculpture showing
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the family in a creche like etting: the mother seated, cradling a baby in her lap; the father
standing behind her, bending over her shoulder to touch the baby's foot. Reid testified
that Snyder asked for the sketch to use in raising funds for the sculpture. Snyder testified
that it was also for his approval. Reid sought a black family to serve as a model for the
sculpture. Upon Snyder's suggestion, Reid visited a family living at CCNV's Washington
shelter but decided that only their newly born child was a suitable model. While Reid was
in Washington, Snyder took him to see homeless people living on the streets. Snyder
pointed out that they tended to recline on steam grates, rather than sit or stand, in order
to warm their bodies. From that time on, Reid's sketches contained only reclining figures.
32

Throughout November and the first two weeks of December 1985, Reid worked
exclusively on the statue, assisted at various times by a dozen different people who were
paid with funds provided in installments by CCNV. On a number of occasions, CCNV
members visited Reid to check on his progress and to coordinate CCNV's construction
of the base. CCNV rejected Reid's proposal to use suitcases or shopping bags to hold the
family's personal belongings, insisting instead on a shopping cart. Reid and CCNV
members did not discuss copyright ownership on any of these visits.
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On December 24, 1985, 12 days after the agreed-upon date, Reid delivered the completed
statue to Washington. There it was joined to the steam grate and pedestal prepared by
CCNV and placed on display near the site of the pageant. Snyder paid Reid the final
installment of the $15,000. The statue remained on display for a month. In late January
1986, CCNV members returned it to Reid's studio in Baltimore for minor repairs. Several
weeks later, Snyder began making plans to take the statue on a tour of several cities to
raise money for the homeless. Reid objected, contending that the Design Cast 62 material
was not strong enough to withstand the ambitious itinerary. He urged CCNV to cast the
statue in bronze at a cost of $35,000, or to create a master mold at a cost of $5,000.
Snyder declined to spend more of CCNV's money on the project.

35

In March 1986, Snyder asked Reid to return the sculpture. Reid refused. He then filed a
certificate of copyright registration for "Third World America" in his name and
announced plans to take the sculpture on a more modest tour than the one CCNV had
proposed. Snyder, acting in his capacity as CCNV's trustee, immediately filed a competing
certificate of copyright registration.
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Snyder and CCNV then commenced this action against Reid and his photographer,
Ronald Purtee,1 seeking return of the sculpture and a determination of copyright
ownership. The District Court granted a preliminary injunction, ordering the sculpture's
return. After a 2-day bench trial, the District Court declared that "Third World America"
was a "work made for hire" under § 101 of the Copyright Act and that Snyder, as trustee
for CCNV, was the exclusive owner of the copyright in the sculpture. 652 F.Supp., at
1457. The court reasoned that Reid had been an "employee" of CCNV within the
meaning of § 101(1) because CCNV was the motivating force in the statue's production.
Snyder and other CCNV members, the court explained, "conceived the idea of a
contemporary Nativity scene to contrast with the national celebration of the season," and
"directed enough of [Reid's] effort to assure that, in the end, he had produced what they,
not he, wanted." Id., at 1456.
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The Court of Appeals for the District of Columbia Circuit reversed and remanded,
holding that Reid owned the copyright because "Third World America" was not a work
for hire. 270 U.S.App.D.C. 26, 35, 846 F.2d 1485, 1494 (1988). Adopting what it termed
the "literal interpretation" of the Act as articulated by the Fifth Circuit in Easter eal Society
for Crippled Children & Adults of Louisiana, Inc. v. Playboy Enterprises, 815 F.2d 323, 329
(1987), cert. denied, 485 U.S. 981, 108 S.Ct. 1280, 99 L.Ed.2d 491 (1988), the court read §
101 as creating "a simple dichotomy in fact between employees and independent
contractors." 270 U.S.App.D.C., at 33, 846 F.2d, at 1492. Because, under agency law, Reid
was an independent contractor, the court concluded that the work was not "prepared by
an employee" under § 101(1). Id., at 35, 846 F.2d, at 1494. Nor was the sculpture a "work
made for hire" under the second subsection of § 101 (hereinafter § 101(2)): sculpture is
not one of the nine categories of works enumerated in that subsection, and the parties
had not agreed in writing that the sculpture would be a work for hire. Ibid. The court
suggested that the sculpture nevertheless may have been jointly authored by CCNV and
Reid, id., at 36, 846 F.2d, at 1495, and remanded for a determination whether the
sculpture is indeed a joint work under the Act, id., at 39-40, 846 F.2d, at 1498-1499.

40

We granted certiorari to resolve a conflict among the Courts of Appeals over the proper
construction of the "work made for hire" provisions of the Act.2 488 U.S. 940, 109 S.Ct.
362, 102 L.Ed.2d 352 (1988). We now affirm.
II
A.

44

The Copyright Act of 1976 provides that copyright ownership "vests initially in the
author or authors of the work." 17 U.S.C. § 201(a). As a general rule, the author is the
party who actually creates the work, that is, the person who translates an idea into a fixed,
tangible expression entitled to copyright protection. § 102. The Act carves out an
important exception, however, for "works made for hire." 3 If the work is for hire, "the
employer or other person for whom the work was prepared is considered the author" and
owns the copyright, unless there is a written agreement to the contrary. § 201(b).
Classifying a work as "made for hire" determines not only the initial ownership of its
copyright, but also the copyright's duration, § 302(c), and the owners' renewal rights, §
304(a), termination rights, § 203(a), and right to import certain goods bearing the
copyright, § 601(b)(1). [...] The contours of the work for hire doctrine therefore carry
profound significance for freelance creators—including artists, writers, photographers,
designers, composers, and computer programmers—and for the publishing, advertising,
music, and other industries which commission their works.4[...]
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Section 101 of the 1976 Act provides that a work is "for hire" under two sets of
circumstances:

47

"(1) a work prepared by an employee within the scope of his or her employment; or

48

(2) a work specially ordered or commissioned for use as a contribution to a
collective work, as a part of a motion picture or other audiovisual work, as a
translation, as a supplementary work, as a compilation, as an instructional text, as a
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test, as answer material for a test, or as an atlas, if the parties expressly agree in a
written instrument signed by them that the work shall be considered a work made
for hire." 5
49

Petitioners do not claim that the statue satisfies the terms of § 101(2). Quite clearly, it
does not. Sculpture does not fit within any of the nine categories of "specially ordered or
commissioned" works enumerated in that subsection, and no written agreement between
the parties establishes "Third World America" as a work for hire.

50

The dispositive inquiry in this case therefore is whether "Third World America" is "a
work prepared by an employee within the scope of his or her employment" under §
101(1). The Act does not define these terms. In the absence of such guidance, four
interpretations have emerged. The first holds that a work is prepared by an employee
whenever the hiring party 6 retains the right to control the product. See Peregrine v. Lauren
Corp., 601 F.Supp. 828, 829 (Colo.1985); Clarkstown v. Reeder, 566 F.Supp. 137, 142
(SDNY 1983). Petitioners take this view. Brief for Petitioners 15; Tr. of Oral Arg. 12. A
second, and closely related, view is that a work is prepared by an employee under § 101(1)
when the hiring party has actually wielded control with respect to the creation of a
particular work. This approach was formulated by the Court of Appeals for the Second
Circuit, Aldon Accessories Ltd. v. Spiegel, Inc., 738 F.2d 548, cert. denied, 469 U.S. 982, 105
S.Ct. 387, 83 L.Ed.2d 321 (1984), and adopted by the Fourth Circuit, Brunswick Beacon, Inc.
v. Schock-Hopchas Publishing Co., 810 F.2d 410 (1987), the Seventh Circuit, Evans Newton, Inc.
v. Chicago Systems Software, 793 F.2d 889, cert. denied, 479 U.S. 949, 107 S.Ct. 434, 93
L.Ed.2d 383 (1986), and, at times, by petitioners, Brief for Petitioners 17. A third view is
that the term "employee" within § 101(1) carries its common-law agency law meaning.
This view was endorsed by the Fifth Circuit in Easter Seal Society for Crippled Children &
Adults of Louisiana, Inc. v. Playboy Enterprises, 815 F.2d 323 (1987), and by the Court of
Appeals below. Finally, respondent and numerous amici curiae contend that the term
"employee" only refers to "formal, salaried" employees. See, e.g., Brief for Respondent 2324; Brief for Register of Copyrights as Amicus Curiae 7. The Court of Appeals for the
Ninth Circuit recently adopted this view. See Dumas v. Gommerman, 865 F.2d 1093 (1989).

53

The starting point for our interpretation of a statute is always its language. [...] The Act
nowhere defines the terms "employee" or "scope of employment." It is, however, well
established that "[w]here Congress uses terms that have accumulated settled meaning
under . . . the common law, a court must infer, unless the statute otherwise dictates, that
Congress means to incorporate the established meaning of these terms." [...] In the past,
when Congress has used the term "employee" without defining it, we have concluded that
Congress intended to describe the conventional master-servant relationship as
understood by common-law agency doctrine. [...] Nothing in the text of the work for hire
provisions indicates that Congress used the words "employee" and "employment" to
describe anything other than " 'the conventional relation of employer and employe.' " [...]
On the contrary, Congress' intent to incorporate the agency law definition is suggested by
§ 101(1)'s use of the term, "scope of employment," a widely used term of art in agency
law. See Restatement (Second) of Agency § 228 (1958) (hereinafter Restatement).

56

In past cases of statutory interpretation, when we have concluded that Congress intended
terms such as "employee," "employer," and "scope of employment" to be understood in
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light of agency law, we have relied on the general common law of agency, rather than on
the law of any particular State, to give meaning to these terms. [...] This practice reflects
the fact that "federal statutes are generally intended to have uniform nationwide
application." [...] Establishment of a federal rule of agency, rather than reliance on state
agency law, is particularly appropriate here given the Act's express objective of creating
national, uniform copyright law by broadly pre-empting state statutory and common-law
copyright regulation. See 17 U.S.C. § 301(a). We thus agree with the Court of Appeals
that the term "employee" should be understood in light of the general common law of
agency.
59

In contrast, neither test proposed by petitioners is consistent with the text of the Act.
The exclusive focus of the right to control the product test on the relationship between
the hiring party and the product clashes with the language of § 101(1), which focuses on
the relationship between the hired and hiring parties. The right to control the product test
also would distort the meaning of the ensuing subsection, § 101(2). Section 101 plainly
creates two distinct ways in which a work can be deemed for hire: one for works prepared
by employees, the other for those specially ordered or commissioned works which fall
within one of the nine enumerated categories and are the subject of a written agreement.
The right to control the product test ignores this dichotomy by transforming into a work
for hire under § 101(1) any "specially ordered or commissioned" work that is subject to
the supervision and control of the hiring party. Because a party who hires a "specially
ordered or commissioned" work by definition has a right to specify the characteristics of
the product desired, at the time the commission is accepted, and frequently until it is
completed, the right to control the product test would mean that many works that could
satisfy § 101(2) woul already have been deemed works for hire under § 101(1). Petitioners'
interpretation is particularly hard to square with § 101(2)'s enumeration of the nine
specific categories of specially ordered or commissioned works eligible to be works for
hire, e.g., "a contribution to a collective work," "a part of a motion picture," and "answer
material for a test." The unifying feature of these works is that they are usually prepared
at the instance, direction, and risk of a publisher or producer.7 By their very nature,
therefore, these types of works would be works by an employee under petitioners' right to
control the product test.

62

The actual control test, articulated by the Second Circuit in Aldon Accessories, fares only
marginally better when measured against the language and structure of § 101. Under this
test, independent contractors who are so controlled and supervised in the creation of a
particular work are deemed "employees" under § 101(1). Thus work for hire status under
§ 101(1) depends on a hiring party's actual control of, rather than right to control, the
product. [...] Under the actual control test, a work for hire could arise under § 101(2), but
not under § 101(1), where a party commissions, but does not actually control, a product
which falls into one of the nine enumerated categories. Nonetheless, we agree with the
Court of Appeals for the Fifth Circuit that "[t]here is simply no way to milk the 'actual
control' test of Aldon Accessories from the language of the statute." [...] Section 101 clearly
delineates between works prepared by an employee and commissioned works. Sound
though other distinctions might be as a matter of copyright policy, there is no statutory
support for an additional dichotomy between commissioned works that are actually
controlled and supervised by the hiring party and those that are not.
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We therefore conclude that the language and structure of § 101 of the Act do not support
either the right to control the product or the actual control approaches.8 The structure of
§ 101 indicates that a work for hire can arise through one of two mutually exclusive
means, one for employees and one for independent contractors, and ordinary canons of
statutory interpretation indicate that the classification of a particular hired party should be
made with reference to agency law.
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This reading of the undefined statutory terms finds considerable support in the Act's
legislative history. [...]

86

Finally, petitioners' construction of the work for hire provisions would impede Congress'
paramount goal in revising the 1976 Act of enhancing predictability and certainty of
copyright ownership. [...] In a "copyright marketplace," the parties negotiate with an
expectation that one of them will own the copyright in the completed work. [...]
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With that expectation, the parties at the outset can settle on relevant contractual terms,
such as the price for the work and the ownership of reproduction rights.

89

To the extent that petitioners endorse an actual control test,17 CCNV's construction of
the work for hire provisions prevents such planning. Because that test turns on whether
the hiring party has closely monitored the production process, the parties would not
know until late in the process, if not until the work is completed, whether a work will
ultimately fall within § 101(1). Under petitioners' approach, therefore, parties would have
to predict in advance whether the hiring party will sufficiently control a given work to
make it the author. "If they guess incorrectly, their reliance on 'work for hire' or an
assignment may give them a copyright interest that they did not bargain for." [...] This
understanding of the work for hire provisions clearly thwarts Congress' goal of ensuring
predictability through advance planning. Moreover, petitioners' interpretation "leaves the
door open for hiring parties, who have failed to get a full assignment of copyright rights
from independent contractors falling outside the subdivision (2) guidelines, to unilaterally
obtain work-made-for-hire rights years after the work has been completed as long as they
directed or supervised the work, a standard that is hard not to meet when one is a hiring
party." [...]
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In sum, we must reject petitioners' argument. Transforming a commissioned work into a
work by an employee on the basis of the hiring party's right to control, or actual control
of, the work is inconsistent with the language, structure, and legislative history of the
work for hire provisions. To determine whether a work is for hire under the Act, a court
first should ascertain, using principles of general common law of agency, whether the
work was prepared by an employee or an independent contractor. After making this
determination, the court can apply the appropriate subsection of § 101.
B
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We turn, finally, to an application of § 101 to Reid's production of "Third World
America." In determining whether a hired party is an employee under the general
common law of agency, we consider the hiring party's right to control the manner and
means by which the product is accomplished.18 Among the other factors relevant to this
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inquiry are the skill required; 19 the source of the instrumentalities and tools; 20 the
location of the work; 21 the duration of the relationship between the parties; 22 whether
the hiring party has the right to assign additional projects to the hired party; 23 the extent
of the hired party's discretion over when and how long to work; 24 the method of
payment; 25 the hired party's role in hiring and paying assistants; 26 whether the work is
part of the regular business of the hiring party; 27 whether the hiring party is in business; 28
the provision of employee benefits; 29 and the tax treatment of the hired party.30 See
Restatement § 220(2) (setting forth a nonexhaustive list of factors relevant to determining
whether a hired party is an employee).31 No one of these factors is determinative. [...]
97

Examining the circumstances of this case in light of these factors, we agree with the
Court of Appeals that Reid was not an employee of CCNV but an independent
contractor. [...] True, CCNV members directed enough of Reid's work to ensure that he
produced a sculpture that met their specifications. [...] But the extent of control the hiring
party exercises over the details of the product is not dispositive. Indeed, all the other
circumstances weigh heavily against finding an employment relationship. Reid is a
sculptor, a skilled occupation. Reid supplied his own tools. He worked in his own studio
in Baltimore, making daily supervision of his activities from Washington practicably
impossible. Reid was retained for less than two months, a relatively short period of time.
During and after this time, CCNV had no right to assign additional projects to Reid.
Apart from the deadline for completing the sculpture, Reid had absolute freedom to
decide when and how long to work. CCNV paid Reid $15,000, a sum dependent on
"completion of a specific job, a method by which independent contractors are often
compensated." [...] Reid had total discretion in hiring and paying assistants. "Creating
sculptures was hardly 'regular business' for CCNV." [...] Indeed, CCNV is not a business
at all. Finally, CCNV did not pay payroll or Social Security taxes, provide any employee
benefits, or contribute to unemployment insurance or workers' compensation funds.

100 Because Reid was an independent contractor, whether "Third World America" is a work
for hire depends on whether it satisfies the terms of § 101(2). This petitioners concede it
cannot do. Thus, CCNV is not the author of "Third World America" by virtue of the
work for hire provisions of the Act. However, as the Court of Appeals made clear,
CCNV nevertheless may be a joint author of the sculpture if, on remand, the District
Court determines that CCNV and Reid prepared the work "with the intention that their
con ributions be merged into inseparable or interdependent parts of a unitary whole." 17
U.S.C. § 101.32 In that case, CCNV and Reid would be co-owners of the copyright in the
work. See § 201(a).
101 For the aforestated reasons, we affirm the judgment of the Court of Appeals for the
District of Columbia Circuit.
102 It is so ordered.
[Notes:]
105

3.

We use the phrase "work for hire" interchangeably with the more cumbersome
statutory phrase "work made for hire."
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4.

As of 1955, approximately 40 percent of all copyright registrations were for works for
hire, according to a Copyright Office study. See Varmer, Works Made for Hire and On
Commission, in Studies Prepared for the Subcommittee on Patents, Trademarks, and
Copyrights of the Senate Committee on the Judiciary, Study No. 13, 86th Cong., 2d Sess.,
139, n. 49 (Comm. Print 1960) (hereinafter Varmer, Works Made for Hire). The
Copyright Office does not keep more recent statistics on the number of work for hire
registrations.
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