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Introduction

What is copying good for? Why would someone of good faith want to copy? Debates over massive
file sharing of music and movies have helped to make "copier" a synonym for "pirate." At the same
time, many people, particularly in the academy, have expressed concern about the use of copyright
to suppress critical and creative - "transformative," in copyright's terms - uses of copyrighted works,
such as a retelling of Gone with the Wind from the perspective of an invented mulatto character.
Defenders of transformative uses have invoked the First Amendment to bolster claims that such
uses should not be subject to the copyright owner's permission. But this focus on transformation is
critically incomplete, leaving unchallenged much of copyright's scope, despite the large number of
nontransformative copying activities that are also instances of free speech. The current debate
leaves the way open for expansions of copyright that, while not targeted at dissenting viewpoints,
nonetheless may have a profoundly negative effect on freedom of speech. In other words, transfor-
mation has limited our thinking about the free speech interests implicated by copying. As fair use
has grown in doctrinal importance as a means to harmonize copyright with the First Amendment, it
has also, paradoxically, begun to shrink, excluding activities such as copying for research or educa-
tional purposes. Courts increasingly find that these traditional fair uses, which do not directly in-
volve critical commentary, are unfair and require the copyright owner's permission. Using fair use
and free speech as interchangeable concepts thus has a profound and negative narrowing effect on
the scope of fair use and in turn threatens First Amendment freedoms, because noncritical uses of
copyrighted works have substantial value to society and to freedom of speech.

The purpose of this Essay is not to propose a solution to the conflict between protecting copy-
right owners' rights and allowing freedom of speech. Indeed, I do not believe that such a solution is
possible, because copying may sometimes be an instance of free speech even when it is also copy-
right infringement. Tradeoffs are inevitable, and although there are better and worse ways of bal-
ancing the interests at stake, my main aim in this Essay is to explain what copying is good for rather
than to define the ideal scope of the rights granted by copyright....

III. The Value of Pure Copying

The opinion in Eldred v. Ashcroft relied on fair use to uphold term extension against a First
Amendment challenge; at the same time, it treated copiers' interests with indifference. n123 This
Part contests that negative evaluation of copiers. In particular, copying is of value to audiences who
have access through copying to otherwise unavailable speech. It also enhances copiers' ability to
express themselves; to persuade others; and to participate in cultural, religious, and political institu-
tions.

Precedent made Eldred's First Amendment claims plausible: Copyright is at least a content-
neutral speech restriction, n124 and the Court has generally applied intermediate scrutiny to such
restrictions. n125 They will be upheld if they further an important or substantial governmental in-
terest unrelated to the suppression of free speech, provided the resulting restrictions on speech



[*563] do not burden substantially more speech than is necessary. n126 Applying this test, Turner
Broadcasting System v. FCC upheld government-imposed requirements that cable systems carry a
certain number of local broadcast channels. n127 Although the must-carry requirement burdened
cable systems' speech in the sense that it denied them some control over the channels they carried, it
served a substantial government interest in preserving free broadcast channels that might otherwise
be driven off the air if cable systems refused to carry them. Eric Eldred argued that Turner provided
the proper analytical framework for his First Amendment challenge to term extension.

Explaining why intermediate scrutiny was not required, Justice Ginsburg distinguished Turner
from Eldred by drawing a line between copiers and real speakers: n128 "The First Amendment se-
curely protects the freedom to make - or decline to make - one's own speech; it bears less heavily
when speakers assert the right to make other people's speeches." n129 As a matter of doctrine, this
is false. The New York Times is one of the most securely protected speakers imaginable, even when
it prints other people's words on its op-ed pages and in its letters section. n130 It was not the author
of [*564] the Pentagon Papers, but that mattered not a whit when the government (which was the
author) sought to prohibit publication. n131 That the New York Times adopts other people's words
as its own makes it just like Eric Eldred choosing a public domain work to publish, n132 or a judge
accepting a draft of an opinion by a clerk, or a bookstore selling Ulysses, or a senator quoting the
Bible in a debate; the question is precisely what "one's own speech" is. n133

Imagine that the government, in the name of promoting creativity and deterring imitativeness,
banned speakers from copying directly from the public domain. This would be an enormous, intol-
erable burden on speech, no less so because someone else said the words first, a long time ago. n134
Justice Ginsburg's statement is at the least impossibly overbroad. Making other people's speeches
can be an honorable endeavor, as many a politician would surely attest. First Amendment doctrine
should recognize the value of copying, which can be an important part of self-definition and of par-
ticipation in culture, from singing the national anthem to discussing The West Wing online in exact
detail. n135 The following Sections explore how copying can promote important speech interests,
both for the audience and the speakers.

[*565]
A. Copying's Value to the Audience

Audiences benefit from copied as well as original expressions. Eugene Volokh points out that any
repetition of his speech is informative to listeners whether delivered by its author or not, because
speech's value to consumers "isn't just in its existing somewhere in a bookstore - the value lies in
consumers actually hearing or reading it. . . . Republished work is materially more valuable to read-
ers than the original that they can't get, that costs too much, or that they don't know about . . . ."
nl136 Copying promotes democracy by literally putting information in citizens' hands. n137 When
developing countries condemned the dominant international copyright regime as designed to pro-
mote the interests of wealthy countries, they appealed to the need to make copies of works for edu-
cational and scholarly purposes. n138 Access to the works, which residents of those countries
couldn't afford at copyright owners' prices, was a precondition of any further response to or use of
those works. n139 When Paul Goldstein writes that uses in schools and libraries "advance copy-
right's general aim of promoting cultural and political discourse," n140 he is also invoking the value
of access, which can sometimes only be had if the copyright owner's price need not be paid. n141



Copyright's prohibition on copying can create differential access in precisely the way some First
Amendment theorists fear government regulation can subtly distort debate. For example, Who Built
America? is an award-winning historical CD-ROM series for high school and college students that
uses numerous primary sources. Owners of the sources' [*566] copyrights often wanted large
payments for use of historically significant works, payments the authors couldn't afford. They sub-
stituted federal government and public domain works, altering the way students will understand the
past; the materials now overemphasize the federal government's role in Depression-era society and
culture. n142

The access-enhancing benefits of copying are quite similar to the values identified by audience-
centered theories of free speech. They show up in Jack Balkin's concept of democratic speech n143
and to some extent in Owen Fiss's. n144

The audience's interests in obtaining speech may apply even if we don't think that copying is a
valuable activity. As the next Section suggests, however, copying regularly has profound First
Amendment value for the copiers themselves.

B. Copying's Value to Speakers

Pure copying, or copying that is not sufficiently distinct to count as "transformation," serves vital
social purposes. I should note that I use the term "copying" to encompass both physically reproduc-
ing a work in concrete form - copyright's reproduction right - and singing, playing and otherwise
communicating - copyright's performance and distribution rights. Though copyright law distin-
guishes between reproduction, distribution, and performance rights, its distinctions do not correlate
to the ways in which copying as I define it works as free speech.

We tend to divide people into "producers" and "consumers" of copyrighted works and to de-
value the act of consumption. Yet what consumption means in this context is reading, watching, lis-
tening, and talking about copyrighted works - all valuable expressive activities that can be ex-
tremely important to people, both as individuals and as part of a community. n145 Copying can
serve as self-expression, using the most apt words to explain and define beliefs and thoughts; it can
assist persuasion, using the best words to reach a particular audience; and it can work as [*567]
affirmation, a way of connecting to a larger group. Many uses serve more than one of those func-
tions.

Not all copying serves First Amendment values, and I am not claiming that it does. I have no
free speech right to download entire works for which I could readily pay. But copying is significant
to free speech in enough situations that a fair use test that privileges transformation into a new work
and discounts pure copying is radically insufficient to protect free speech against copyright's en-
croachments. Free speech doesn't have to focus on the individual on his soapbox, snarling at the
dominant paradigm; it doesn't have to pretend that his words are unique to him. Unfortunately, the
reigning model of free speech in First Amendment law is a particular kind of individualism, protect-
ing speakers from government intervention into an otherwise neutral market and assuming that the
individual's speech is entirely self-generated rather than assembled from preexisting cultural re-
sources. When that vision gets imported into fair use law, it tends to discount the value of pure
copying that promotes access to the means of speech production or enhances participation in a
common culture.



My claim here is that pure copying (core copyright infringement, if unauthorized) can also be
core First Amendment speech, regardless of the values you think the First Amendment protects.
Randall Bezanson argues that adopting other people's speech should be protected by the First
Amendment only when it is "sufficiently transformative to support the assertion of intent to speak
for oneself and, as importantly, to identify a new expression that justifies calling the First Amend-
ment into play." n146 He values the act of speaking, rather than the artifact of speech. n147 But
someone who copies is speaking, even though the words have been said before. Consider, for ex-
ample, the meaning of speech to the unconscious copier, who believes herself to be the originator of
her words but may still be found to be an infringer. n148

Bezanson suggests that, absent personal investment in an idea, the act of speaking doesn't repre-
sent individual free will or choice: Without requiring transformation of some kind, "no claim by the
selector (the person communicating a message, for example) can be made that the speech is his or
her own." n149 Yet this characterization seems odd. Both my body and my [*568] coat are mine,
though I didn't make them. Floating underneath seems to be some sort of idea about claiming
speech through labor - but then we'd have to decide what sort of labor, presumably including
thought-labor, counted. We would probably accept, for example, the proposition that all fifty-six
signers of the Declaration of Independence adopted the words as their own - and it was thereby a
more powerful document than a collection of fifty-six different explanations of the colonies' plight.
n150 The following Subsections discuss copying as a First Amendment activity, first in furtherance
of self-expression, then as a more overtly political, communal act of persuasion and affirmation.

1. Self-Expression

Copyrighted works often serve as the self-expression of someone other than the author; they can
both feel like the products of the copier's own personality and be perceived by others as such. One
of the best-received films at the 2004 Cannes Film Festival, Tarnation, comprised autobiographical
home video footage combined with music and video clips. n151 The director-star used the clips to
show the culture that surrounded him and into which he escaped when his home life became too
traumatic. n152 Anne Frank copied a poem to celebrate a friend's birthday, combining it with stick-
ers (possibly copyrighted by someone else) to create a personal tribute. n153 Teenage girls making
home videos to explain their lives play music to show what they value and what they feel. n154 Put-
ting a song in the [*569] context of a life reflects on both the music and the life, shaping our un-
derstanding of each. Indeed, most Americans can probably recall some song, book, or movie that
seemed so perfectly expressive of their own lives that they identified completely with it and would
even explain themselves to others by reference to that work. n155

Symphony patrons debate the merits of one recording of the same piece over another because,
although each copies the same musical work, the performances differ in ways both subtle and overt.
Recordings can even spark political controversy: Peter Breiner's 1994 arrangement of The Star-
Spangled Banner, which was used at the Athens Olympics, has been interpreted as a "blue-state"
version of the anthem, full of "nuance" and "local variation and possibility" as compared to the tra-
ditional arrangements that emphasize "primary colors" and more aggressive music. n156 Musicians
fill concert venues because fans enjoy live performances of the same musical works they can hear at
home. n157 Each new performance produces a different effect on the audience because each one
represents the artist's self-expression; the copy bears the unique marks of its copying.



Musicians cover songs they didn't write, often thereby making their careers. n158 Some are
tributes; some, though generally faithful to the lyrics [*570] and score, operate as commentary on
the original simply by virtue of a different performance style. For example, Tori Amos recorded an
album of covers of songs about women by men, including Eminem's Bonnie and Clyde '97, in
which the singer describes murdering the mother of his child. Both the choice of the song and the
delivery convey a message. Amos believed that she could "best express [herself] through other peo-
ple's words," specifically songs that were already important to the men she consulted. n159 Only
other people's songs could appeal to listeners' preexisting connections with those songs. n160

Like songs, plays are produced multiple times, because even though they involve wholesale
copying of the text, they also offer enormous opportunity for new insights and new emphases -
Richard III set during World War I or The Merchant of Venice played in full yuppie costume, for
example. n161 The production of a play clearly involves much creativity, and the director and ac-
tors are usually considered as important as the playwright. But the underlying play (like the musical
works covered by various performers) is a complete work and, if written sometime in the last eighty
years, probably a copyrighted one. Thus, copyright law, even one with only minimal protection for
derivative works, must give playwrights some control over full productions of their plays - control
that has been exercised, for example, to prevent cross-racial casting of Porgy and Bess n162 and
cross-gender casting of Waiting for Godot. n163 The variations worked by [*571] the director and
the cast put an individual stamp on any given production, but they also constitute a single iteration
in a chain of copies, gaining meaning in part by reference to the other ways one might stage the
same play. n164 Performances simultaneously involve wholesale copying and wholesale creativity.

People express personal meaning through copying even without performance. Translation is an-
other kind of complete and creative copying. Though translation is mostly confined to the publish-
ing industry because copyright grants translation rights to copyright owners, thousands of fans of
Japanese anime add English subtitles to the cartoons and make the subtitled copies available for free
on the Internet in order to share their finds with English-speaking viewers. n165

In theory, performances can be separated from their texts and translations from their sources.
Yet as performance and translation involve creative choices, so does reproduction. Personality may
also be expressed inseparably from copying. Making mix CDs, discussed above, is not so different
from selecting and assembling pieces for anthologies of poetry, articles, letters from a historical fig-
ure, or other collections. Those things all require the exercise of judgment and creativity and can be
quite socially beneficial; they also inform us about the commitments of the editors and compilers.
n166 Although we may wish to distinguish between "pure" copying [*572] and distribution, such
as handing out Bible tracts in the street, and copying that incorporates creative input, editing, or in-
terpretation, the line between the two is often blurred. Selection of what to copy is an editorial, in-
terpretive task, as Tori Amos's work and the contents of newspaper letters columns testify. The
proselytizer, after all, has to choose a particular version of the Bible, and the Bible over the Bha-
gavad Gita. n167 In other areas, copyright law recognizes that selection and arrangement can be
highly creative, valuable activities even if the editor does not add content of her own. The editor
possesses a copyright in her selection and arrangement as a "collective work" (at least if she has the
right to use her selections). n168 Copying becomes a creative, expressive act.

Even a single selection can have expressive power. Consider the Clinton-Gore campaign's adop-
tion of the 1977 Fleetwood Mac song Don't Stop (Thinking About Tomorrow) n169 as its theme
song, following a long tradition of appropriating popular songs to distill and promote a campaign



theme. Truman's theme I'm Just Wild About Harry was revived from the 1920s; Eisenhower's I Like
Ike was taken from Irving Berlin's hit They Like Ike from the 1950 musical Call Me Madam; John-
son's Hello, Lyndon was a version of Hello, Dolly; George H.W. Bush's theme was This Land Is
Your Land, written by Woody Guthrie in 1940. n170 Even when supporters sing [*573] specially
created songs, they are using expression created by others to demonstrate their own, powerfully
held sentiments. n171

Or consider that Chief Justice Rehnquist, dissenting in Texas v. Johnson, could think of no more
eloquent way to argue for the value of the American flag than by quoting John Greenleaf Whittier's
poem Barbara Frietchie, among other sources whose reproduction added power to his argument.
nl172 Likewise, reprints of W.H. Auden's poem September 1, 1939 filled a deep need in many peo-
ple to explain their feelings about September 11, 2001. n173 We recite poetry because it seems to us
to express profound truths that could not be better expressed - could not even be expressed at all -
with other words. n174

This recontextualization is not transformative in a way that copyright could ever recognize, but
that does not mean that the meaning of the copied work is static. n175 Many copyright scholars
have promoted the idea that there is no such thing as originality, in the sense of authorship without
debt to other works. The flip side is that there is no such thing as an identical copy. n176 The differ-
ence between two copies of Ulysses is, of course, not the same as the difference between Ulysses
and The Odyssey. Nonetheless, our [*574] recognition that poems are made out of other poems
n177 should be balanced by the recognition that no woman reads the same poem twice, because
even if it's the same poem, she's not the same woman. n178

2. Persuasion

Sometimes people copy not because someone else's words suit them but because the words suit the
situation. They copy instrumentally, to produce a desired result, which is usually that the audience
agree with the speaker. "Boilerplate" in a news report or a social worker's case report may thus be
perfectly acceptable; new forms of expression might even get in the way of communicating the
relevant information. As Russell Hunt points out, unlike academics, the authors of most texts "aren't
in a position where the main point of the text is to demonstrate their own expertise; the point is to
generate a text that gets done what needs to get done." n179 When words are tools, the speaker's
creativity may be less important than her words' suitability for the task at hand.

Copying may be useful to provide the right words for the job; it may also be useful to provide
the right source. David McGowan's recent article on why the First Amendment cannot provide
much guidance for copyright law is itself an example of copying that is valuable because the copied
speech is valuable. n180 In the course of arguing that copying is worth less than writing one's own
words, McGowan quotes and relies heavily on a word-by-word analysis of one of Justice Brandeis's
more famous opinions. n181 This isn't just irony. McGowan has reason to think that Brandeis's
words, familiar to readers and invested with Brandeis's nearly century-old legal reputation, are
likely to be more persuasive than McGowan's own words filling the same amount of space. n182
Moreover, the [*575] subject of McGowan's copying, a judicial opinion, is itself a work whose
authority is constituted by repetition. Much more than poems are made out of other poems, cases
are made out of other cases. At the same time, copying may increase the authority of the copied
work, making the fact of copying part of the reason a work is persuasive. n183



The history of one famous speech further illustrates the limited relevance of originality. On
August 28, 1963, at the Lincoln Memorial, in front of 250,000 marchers (and with millions of oth-
ers watching on television), Martin Luther King, Jr. delivered what we now know as the I Have a
Dream speech. The vivid expression in the speech was unique neither to King nor to that particular
speech. He and others had said the same things before, often in the same words or nearly exact
paraphrase. n184 [*576] What was historically significant was that huge numbers of people in the
audience had never heard him preach. n185 For them, that he was copying was irrelevant to the
power of his words. It didn't matter that the expression wasn't original; it did matter that it was King
speaking, at that time, at that place, to those people. Keith Miller argues that King's copying helped
promote his agenda of racial justice, by drawing on familiar words that reassured white listeners:
"King skillfully inserted his arguments against segregation into a web of ideas and phrases that
moderate and liberal white Protestants had already approved. . . . Using words his listeners had al-
ready heard, he reinforced what they already believed." n186

The subsequent appropriation of I Have a Dream also illustrates the way quotation in a new con-
text can change, even reverse, meanings. King's line about wanting his children to be judged not by
the color of their skin but by the content of their character was appropriated by affirmative action
opponents. n187 The King estate argued that a Republican ad incorporating a clip of King deliver-
ing those lines was infringement and succeeded in having the ad pulled from the air. n188 In that
case, it was important to opponents of affirmative action to use both the powerful rhetoric and the
attribution to King as a civil rights hero; it was significant to the persuasive power of the ad that
they were quoting King. n189

[*577] King's writings also generated some controversy when scholars announced that, in
some cases, large portions of his scholarly work were copied without attribution from other sources.
Although King's practices deviated from norms of scholarship, others have pointed out that such
copying was ordinary in the homiletic tradition of preaching from which he came. n190 Certain sto-
ries, parables, and biblical explications were time tested and religiously effective, whereas original-
ity might not have produced the necessary worship effect. n191 By adopting earlier work, King
gained authority as the embodiment of a respected tradition. n192

In fact, King's practices demonstrate the value to individuals of being able to use the words they
think most appropriate. n193 Whatever we think about King's failure to cite and attribute in the aca-
demic context, we would [*578] be hard pressed to disagree with his assessment of the value of
the words he copied. Some speech lacks a substitute.

For more ordinary citizens, copying can also be a means of persuasion. David Thelen's study of
how ordinary citizens responded to the Iran-Contra affair relies on hundreds of letters written to
Representative Lee Hamilton, the chair of the joint congressional committee investigating the scan-
dal. Many communicated with Congress using others' words, often whole newspaper articles, "un-
derlined, highlighted, starred, [with] exclamation points, [or] arrows." n194 "The thoughts were the
writers', but the words were often those of wordsmiths that they expected would more effectively
persuade the likes of congressmen." n195 Likewise, advocacy groups promoting letter-writing cam-
paigns to politicians often suggest a specific text or even provide preprinted postcards so that a citi-
zen need only fill in her name. In such cases, copying is a political tool, used to produce particular
results. n196 Originality does not matter - indeed, it might be counterproductive when the aim is to
sound authoritative - to the resulting democratic dialogue.

3. Affirmation



Just as copying can serve to persuade, it can make a copier part of something larger. n197 For ex-
ample, to many Americans, reciting the Pledge [*579] of Allegiance - with or without a reference
to God - is (or can be) a profoundly political act, important because of the repetition of a precise
series of words.

Affirmation, like persuasion, is a type of self-expression, but it is unlike the usual image of self-
expression because it consists of subordinating uniqueness to conform with a group. Nonetheless,
individual freedom is freedom to endorse and agree - freedom to copy - along with freedom to dis-
sent. A Republican who agrees with her party's positions is engaging in core political speech when
she repeats them, notwithstanding that her words sound just like other Republicans'. Repetition con-
firms membership to herself and to the world around her. n198

More than just a product of individual choice, however, repetition has extra value, both intrinsic
and instrumental, that comes from public association with like-minded souls. As discussed above,
the Declaration of Independence drew power from being the statement of a body of men rather than
the work of a single pen. "We mutually pledge to each other our lives, our fortunes, and our sacred
honor": The words are performative, creating a bond by stating shared principles, announcing to the
world that this group stands together.

First Amendment doctrine has generally upheld this value under the rubric of freedom of asso-
ciation. Recognizing that shared opinions are easier to maintain than those held in isolation, the Su-
preme Court has declared that freedom of association is "especially important in preserving political
and cultural diversity and in shielding dissident expression." n199 People who do not hear their
opinions reflected in others' speech may well be pressured into silence. The connection to copying
is that the right of a group of people to advocate a consistent message presupposes a repeated mes-
sage, like the oath all Boy Scouts must take. n200 First Amendment jurisprudence has recognized
that a group has a "voice" that may be heard when individual voices would be ignored; the meta-
phor suggests a voice composed of many voices, all singing the same song. n201

[*580] Religion, like patriotism, often requires exact replication of sacred texts. As David
Nimmer observed in discussing the Dead Sea Scrolls, "When the precise wording of a text is at
stake, . . . to paraphrase is heresy." n202 Worldwide Church of God v. Philadelphia Church of God,
for example, involved a splinter sect that made copies of a religious text that the mother church had
disavowed. n203 Because the mother church owned the copyright in the text, the court enjoined the
splinter sect from copying what its members believed to be the true words of God and from sharing
those words with other people. n204 Worldwide Church of God provides an example of copying at
the core of self-definition, in this case self-definition through religious expression. n205

In modern times, proselytization (spreading the words of a prophet) can easily involve copy-
righted works. A religion's core texts may still be within copyright, as Scientology's are. Christian
teenagers even defend file sharing of religious music as a method of spreading the Word, likening
music to the Bible itself, which should be disseminated by any means necessary. n206

Nor are God and country the only motivations for copying as affirmation. A number of people
celebrate June 16, Bloomsday, with James Joyce-related activities, including (at least before the
copyright holder objected) public readings of Ulysses. n207 The online LiveJournal community
[*581] provides another example of copying as literal badge of identity. LiveJournal members use
one or more "icons" to signify themselves and their commitments, usually pictures, usually copied



from other sources. The content of the copied picture serves to identify the LiveJournal member
with a group that shares her interest, producing identification in the sense of both defining a unique
personality and linking the user with the image she uses. n208

One recent case about copyright in model legal codes provides an even more fundamental chal-
lenge to the idea that the first person to arrange words in a particular order has the strongest claim to
them. In Veeck v. Southern Building Code Congress International, the en banc Fifth Circuit ruled
that once a model code written by a private organization had been adopted into some jurisdiction's
positive law, others were free to copy the law despite the private group's copyright claims. n209 The
majority explained its rationale several different ways, reasoning that there can be no copyright in
the law that governs us and that, as law, the code became a fact. n210 The majority's most breath-
taking claim was, however, that the adoption of the code as law by the legislature, as representatives
of the people, made the people the relevant authors. n211 Their adoption had consequences the
original code writing didn't - it put the coercive power of the state behind the words - and that was a
relevant sort of authorship. Adoption was the most powerful kind of endorsement possible.

[*¥582]
C. Copyright's Real-World Suppressive Effects

Maybe the situation isn't as bad as all that. Maybe we can call many of the uses I've discussed ei-
ther de minimis or transformative and thus noninfringing. In that case, no one has to worry that
mere quotation will be deemed illegal. Even setting aside the many instances of full-scale copying
discussed above as instances of free speech, however, both case law and experience counsel against
the assumption that most casual copying is too trivial to copyright owners to be suppressed. The
suppression may be direct, or it may be the result of a chilling effect caused by legal uncertainty.
Either way, copyright interferes with piecemeal quotation and reuse as well as with wholesale copy-
ing.

De minimis uses do exist; n212 they're just not the way to bet. Where sound recordings are at is-
sue, for example, courts have found sampling brief excerpts for use in other recordings to be in-
fringement or potential infringement, n213 and record companies now require artists to obtain per-
mission for any sample. n214 One court has even found that unrecognizable, de minimis sampling
of a sound recording infringes the copyright owner's absolute right against any physical reproduc-
tion of protected material. n215 While the situation is worst in music, a television company was
found to be an infringer for showing portions of a poster in the background of a scene for a total of
26.75 seconds over the course of one episode of the half-hour sitcom Roc. n216 As the poster case
illustrates, the de minimis defense is especially unlikely to protect copying of images, which are of-
ten useless if not reproduced in full or nearly so. n217

[*583] Even where copying only reproduces small portions of a work, however, the current
definition of de minimis copying would not apply to most of the uses described above, because
those uses often depend on the recognition of quotation, and "a taking is considered de minimis
only if it is so meager and fragmentary that the average audience would not recognize the appro-
priation." n218 As a result, a recognizable use is not going to be de minimis. It may still have some
chance as a fair use, but even fair use is inadequate to protect much partial copying. Current doc-
trine generally refuses to recognize noncritical recontextualization as fair use. n219 The sound re-
cording sampling cases and the coursepack photocopying cases, which involve copying portions of
books and articles and joining them with other excerpts, are the most obvious examples. n220



Likewise, one court wrote that using the Louis Armstrong classic What a Wonderful World to con-
trast with scenes of violence and pain requires licensing, because that use just comments on the
negative aspects of the world portrayed rather than commenting on the song itself. n221

It should be no surprise that publishers thus require permission for even brief quotations, resolv-
ing the legal uncertainty with a bright-line rule that affords security by rigidly controlling speech.
Stephen King's author's note to Christine states rather plaintively that "getting the necessary legal
permissions to use lyrics is hard work," n222 hard work that was done forty-six [*584] times for
that book, including permission to use quotes such as "Tach it up, tach it up / Buddy, gonna shut
you down" n223 and "Take you for a ride in my car-car" (repeated several times). n224 King,
whose work chronicles the details of late-twentieth-century life and whose characters listen to the
radio, watch television, and often think in terms of the popular (copyrighted) culture they know
well, usually gets multiple permissions for each novel, often for similarly abbreviated quotes. n225
Most high school yearbooks contain many more quotations than King's work, and if they were as
readily available to copyright owners as King's novels - if, for example, they were available online -
it would take a brave attorney to advise a school board to keep quotations up against a copyright
owner's protest. n226

In such a case, the school would have less of a commitment to the copied material than the stu-
dent who had chosen it and a greater incentive to avoid litigation because its pockets would be rela-
tively deeper and its image less sympathetic than that of a poor student. Indeed, any time there is an
intermediary such as a publisher or an Internet service provider (ISP), pure copying may easily be
controlled and suppressed, even when the copying is minimal and the profit potential is low. To get
their films distributed, directors of documentaries must get permission for every song fragment or
piece of art appearing momentarily in the background of a scene. n227 Correspondingly, publishers
generally now require permission for almost any copying, even in academic contexts, especially
when images are [*585] involved. n228 Most film journals, for example, will not publish even a
single frame of film without permission. n229 The problem affects both those who come to bury
copyrighted works and those who come to praise them: Numerous scholars have been denied per-
mission to quote or reprint pictures on the basis of copyright owners' disagreement with their inter-
pretations, and fair use is no help to such scholars if publishers refuse to rely on the uncertain doc-
trine. n230 Publishers and distributors rationally fear copyright owners' threats, especially when
they can publish an inoffensive book or article instead of one that would require risking a fair use
defense. n231 Copyright owners' aggressive stances make the situation worse. Owners often assert
that any copying by anyone, however minimal, requires permission, and many would-be users lack
the resources to challenge these ownership claims. n232 These structural features of publishing and
distribution are unlikely to change any time soon.

In addition, it is worth emphasizing that quoting in new contexts isn't independently creative.
The idea of transformation tends to make us focus on what has been added, presuming that the new
material is what is valuable, when in many cases it is the mixture that matters. Grace Kelly's [*586]
role was added to Cornell Woolrich's story It Had To Be Murder to create Rear Window, but col-
lecting all of Grace Kelly's bits from the movie wouldn't create a work that could stand on its own,
and the parts would mean something different and less than before. n233 The copied and the new
elements are both vital, and the value added is not independent of the value appropriated.

One could restate the objection that I am overly pessimistic in the following way: Regardless of
what copyright doctrine says and what traditional publishers do, most copying by ordinary people is



beneath copyright owners' notice. Even if they could protest to schools and ISPs, they rarely do, and
thus copyright law poses no real obstacle to this type of free speech. Yet there's something problem-
atic about a defense of a law that relies on massive underenforcement to protect speech, in part be-
cause random, infrequent enforcement can too easily become discriminatory enforcement. Moreo-
ver, enforceability changes, both through technological means such as copy protection and through
broader societal shifts to monitorable media such as the Internet. Nor should citizens who want to
comply with the law be deterred from speaking because they believe that the letter of the law pro-
hibits any recognizable copying....
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could see many times a year.").

n186. Miller, supra note 184, at 85, 195-96 (describing how King became inextricably linked with his borrowed words
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phrases more easily because the familiar strains of his sermons made them more memorable. . . . Had he instead sup-
plied sermons with profoundly original content, he would never have legitimized his radical tactic of civil disobedience
and his radical goals of ending racism, poverty, and war.").
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n190. See Miller, supra note 184, at 25-26, 125-28, 191.
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Moreover, the alternative to borrowing is not always wondrous. . . . Some ministers are entirely capable of preaching
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... If a sermon inspires a deeper faith and better living, it succeeds; if not, it fails. Nothing else matters.

Id.
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ter, verse, or page, or worried about the original or accurate form of the quotation - but because the sentiment seemed to
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someone else's message. . . . The Establishment Clause prohibits . . . the government's lending its support to the com-
munication of a religious organization's religious message.").



n199. Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984).

n200. See Boy Scouts of Am. v. Dale, 530 U.S. 640, 649 (2000).

n201. See, e.g., FEC v. Nat'l Conservative Political Action Comm., 470 U.S. 480, 494-95 (1985) (noting that political
action committees, by aggregating contributions, "amplify the voice of their adherents" and that donations allow con-
tributors to "add their voices" to the group's message (alteration in original) (internal quotation marks omitted)); Minn.
State Bd. for Cmty. Colls. v. Knight, 465 U.S. 271, 309 (1984) (Stevens, J., dissenting) (arguing that joining together to
speak with one voice may be the only way to "make[] the right to express one's views meaningful"); Citizens Against
Rent Control/Coal. for Fair Hous. v. City of Berkeley, 454 U.S. 290, 294 (1981) (noting that banding together can make
views known when individual voices "would be faint or lost").

n202. David Nimmer, Copyright in the Dead Sea Scrolls: Authorship and Originality, 38 Hous. L. Rev. 1, 136 (2001)
(internal quotation marks omitted); see also David Nimmer, Copyright: Sacred Text, Technology, and the DMCA 227-
28 (2003) ("The Torah commands of the king that he personally write a copy of sacred scriptures. . . . The king, em-
blematic of the people as a whole, must discharge the sacred task of copying the Torah word-for-word."); Thomas F.
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http://archive.salon.com/tech/feature/2004/05/25/christian pirates/index.html ("For some Christian kids . . . sharing the
religious hits that express their faith is their way of spreading the word. "They wanted it to be part of their ministry.
They wanted to share some of the positive messages from their music with non-believers. It's an evangelistic impulse.™
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