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By Hand

The Honorable Lewis A. Kaplan

United States District Judge

Daniel Patrick Moynihan United States Courthouse
500 Pearl Street, Room 1310

New York, New York 10007-1312

Re: Universal City Studiosv. Reimerdes 00 Civ. 0277 (LAK)(RLE)
Opposition to Plaintiffs Motion for Protective Order

Dear Judge Kaplan:

| write on behalf of the Openlaw project of the Berkman Center for Internet & Society at Harvard
Law School both to oppose plaintiffs motion for a protective order barring press and blocking
public dissemination of deposition testimony and to inquire whether Tuesday's hearing on the
motion will be open to the public.

| am a Fellow with the Berkman Center for Internet & Society and coordinator of the Openlaw
project, <http://openlaw.org>. The Openlaw

project aims to bring individuals together to give voice to the "commons® of publicly accessible
information and the public domain. In support of those goals, we are using an analog of the open
source software devel opment process--posting all of our arguments online and inviting interested
members of the public to comment. An open forum for broad exchange of information is key to
this process by which diverse participants can contribute to arguments,

Theissuesraised in this case are of tremendous public importance. This Court will be one of the
first to interpret the anti-circumvention provisions of Section 1201 of the Digital Millennium
Copyright Act. The proceedings here will be instrumental in determining the balance this new Act
sets between content control and fair use. The testimony at plaintiffs depositions, accordingly,
will enable the public to evaluate the risks and benefits of new access control technologies.

The Copyright Office of the Library of Congressis currently engaged in a rulemaking to
determine exemptions from 1201(a), the "use" provision that is a counterpart to the
"circumvention device" provisionsinvoked in plaintiffs complaint. See 64 F.R. 66139
(November 24, 1999) and 65 F.R. 14505 (March 17, 2000). The public has been invited to offer
comments in this rulemaking, and the public needs access to the full range of information about
"access control” systemsin order to give informed inpuit.

Participants in Openlaw submitted areply comment on behalf of Copyright's Commons, and are

preparing a post-hearing comment. At those hearings, Bernard Sorkin spoke for plaintiff Time
Warner and plaintiffs umbrella organization, the Motion Picture Association of America,

1563 Massachusetts Avenue « Pound Hall 511 +« Cambridge, Massachusetts 02138

+1 617.495.7547 + +1 617.495.7641 (fax) <+ http://cyber.law.harvard.edu + cyber@law.harvard.edu

L



criticizing the Copyright's Commons submission for "speculation.” See Statement of
Bernard Sorkin, <http://Icweb.loc.gov/copyright/1201/hearings/sorkin.pdf> pp. 4-5. Itis
only through access to information such as that we expect plaintiffs will provide at their
depositions that the public will gain the facts it needs to deny -- or confirm -- those
speculations.

| began the Openlaw/DV D forum in February 2000 to discuss and develop argumentsin
the"DVD cases': Universal v. Reimerdes, Universal v. Hughes (Conn.), and DVDCCA
v. McLaughlin (Calif.). Participants--lawyers, professors, computer scientists, software
developers, journalists, and other members of the public--can read various accounts of the
controversy on the forum's website and join in the forum's mailing lists and bulletin
boards to discuss the copyright law and the legal issuesin the DeCSS cases. The free
flow of information from thetrial is critical to this continuing discussion.

The Openlaw website is one of many sites hosting documents relating to the DeCSS
cases. The site refers most viewers to Cryptome <http://cryptome.org> or the Electronic
Frontier Foundation

<http://mwww.eff.org/pub/Intellectual _property/ MPAA_DVD_cases/> to read the
pleadings and filings, but has recently begun to maintain copies at
<http://eon.law.harvard.edu/openlaw/DV D/filingg/NY/>. By reviewing al of the
materials filed and produced in the cases, participants in the forum can form opinions
generate new legal arguments. The Openlaw/DV D forum also serves a pedagogical
function, teaching participants about copyright law, the Digital Millennium Copyright
Act, thejudicia process, and DVD technology.

The forum's discussion list of more than 150 members has generated more than 3,200
messages since February, most focused on Universal v. Reimerdes. Many more
participants read an announcement list or web discussions. From March 5 through May
31, 2000, the Openlaw/DV D website <http://eon.law.harvard.edu/openlaw/DV D/> served
more than 20,000 pages to more than 4,500 distinct viewers. In the last month, more than
2,500 have viewed our posted copies of the filings and pleadingsin Universal v.
Reimerdes.

We therefore join defendants and members of the press in opposing plaintiffs motion to
stifle public discussion in the same manner as they have closed access to their media
formats.

Sincerely,

Wendy Seltzer -/9/-



