                                                                               1

          1                   UNITED STATES DISTRICT COURT

                              FOR THE DISTRICT OF COLUMBIA

          2

              ______________________________

          3   UNITED STATES OF AMERICA,     :

                        PLAINTIFF,          :

          4                                 :

               VS.                          :    C. A. NO. 98-1232

          5                                 :

              MICROSOFT CORPORATION, ET AL. :

          6             DEFENDANTS          :

              ______________________________:

          7   STATE OF NEW YORK, ET AL.     :

                        PLAINTIFFS          :

          8

                VS.                         :    C. A. NO. 98-1233

          9                                 :

              MICROSOFT CORPORATION, ET AL. :

         10             DEFENDANTS          :

              _______________________________

         11                                      WASHINGTON, D. C.

                                                 DECEMBER 1, 1998

         12                                      (A. M. SESSION)

         13                      TRANSCRIPT OF PROCEEDINGS

                         BEFORE THE HONORABLE THOMAS P. JACKSON

         14

         15

         16

         17

         18

         19

              COURT REPORTER:               PHYLLIS MERANA

         20                                 6816 U. S. COURTHOUSE

                                            3RD & CONSTITUTION AVE., N.W.

         21                                 WASHINGTON, D. C.

                                            202-273-0889

         22

         23

         24

         25

                                                                               2

          1   FOR THE UNITED STATES:             PHILLIP MALONE, ESQ.

                                                 DAVID BOIES, ESQ.

          2                                      U. S. DEPT. OF JUSTICE

                                                 ANTITRUST DIVISION

          3                                      SAN FRANCISCO, CA.

          4   FOR THE DEFENDANT:                 JOHN WARDEN, ESQ.

                                                 RICHARD J. UROWSKY, ESQ.

          5                                      STEVEN L. HOLLEY, ESQ.

                                                 RICHARD PEPPERMAN, ESQ.

          6                                      SULLIVAN & CROMWELL

                                                 125 BROAD STREET

          7                                      NEW YORK, NEW YORK

          8   FOR THE STATE OF NEW YORK:         STEPHEN HOUCK, ESQ.

                                                 ALAN R. KUSINITZ, ESQ.

          9                                      N. Y. STATE DEPT. OF LAW

                                                 120 BROADWAY, SUITE 2601

         10                                      NEW YORK, NEW YORK

         11

         12

         13

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24

         25

                                                                               3

          1                            I N D E X

          2   WITNESS                         CROSS     REDIRECT

          3   FREDERICK WARREN-BOULTON          4          19

          4

          5                          E X H I B I T S

          6   DEFENDANT'S               IN EVIDENCE

          7   568                            46

          8

          9

         10

         11

         12

         13

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24

         25

                                                                               4

          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE COURT:  GOOD MORNING, EVERYONE.

          3             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.

          4             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          5   STATES OF AMERICA VERSUS MICROSOFT CORPORATION AND CIVIL

          6   ACTION 98-1233, STATE OF NEW YORK, ET AL., VERSUS MICROSOFT

          7   CORPORATION.

          8             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          9   THE PLAINTIFFS.

         10             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

         11   WILLIAM NEUKOM FOR THE DEFENDANT.

         12             THE COURT:  GOOD MORNING, DR. WARREN-BOULTON.

         13             THE WITNESS:  GOOD MORNING, YOUR HONOR.

         14             THE COURT:  YOU'RE STILL UNDER OATH, SIR.

         15             THE WITNESS:  THANK YOU.

         16             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.

         17             (DR. FREDERICK WARREN-BOULTON, PLAINTIFFS'

         18   WITNESS, PREVIOUSLY SWORN.)

         19                  CROSS-EXAMINATION (CONTINUED)

         20   BY MR. LACOVARA:

         21   Q.  GOOD MORNING, DR. WARREN-BOULTON.

         22   A.  GOOD MORNING, MR. LACOVARA.

         23   Q.  I WOULD LIKE TO ASK YOU A FEW QUESTIONS THIS MORNING

         24   ABOUT THE CHANGES THAT YOU SAY YOU HAVE OBSERVED IN THE

         25   RELATIVE MARKET SHARE BETWEEN MICROSOFT AND NETSCAPE
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          1   CORPORATION IN WHAT YOU CALL THE BROWSER MARKET.  AND I TAKE

          2   IT THAT WHEN YOU WERE PERFORMING WHATEVER ANALYSIS YOU

          3   PERFORMED IN THAT REGARD, YOU ATTEMPTED TO IDENTIFY THE

          4   CAUSES -- THE CAUSE OR CAUSES FOR THAT CHANGE IN SHARE THAT

          5   YOU SAY YOU NOTICED; IS THAT CORRECT?

          6   A.  I CERTAINLY ATTEMPTED TO IDENTIFY, TO THE EXTENT THAT WE

          7   CAN, THE CRITICAL INFLUENCES ON THAT SHARE, YES.

          8   Q.  DO YOU REGARD CHANGES IN NETSCAPE'S PRICING OF ITS

          9   BROWSER SOFTWARE PRODUCTS AS A CRITICAL INFLUENCE ON CHANGES

         10   IN MARKET SHARE?

         11   A.  I THINK IT -- PRICING CAN AFFECT YOUR MARKET SHARE, YES.

         12   Q.  AND, IN FACT, YOU PERFORMED SOME STUDY OF NETSCAPE'S

         13   CHANGES IN PRICING OVER TIME, DID YOU NOT?

         14   A.  NO.

         15   Q.  YOU DIDN'T STUDY NETSCAPE'S PRICING?

         16   A.  NO, I DIDN'T DO A STUDY OF IT.  I LOOKED AT WHAT

         17   HAPPENED TO NETSCAPE'S BROWSER SHARE DURING THE PERIOD

         18   DURING WHICH IT DROPPED ITS PRICE.

         19   Q.  WELL, ISN'T IT A FACT THAT NETSCAPE CONSISTENTLY RAISED

         20   ITS PRICES, EVEN DURING THE PERIOD IN WHICH IT BEGAN TO FACE

         21   COMPETITION FROM MICROSOFT?

         22   A.  NETSCAPE'S STRATEGY WAS ONE IN WHICH IT EXPECTED TO BE

         23   ABLE TO SET A POSITIVE PRICE FOR THE BROWSER.  THAT IS PART

         24   OF ITS STRATEGY.

         25   Q.  DR. WARREN-BOULTON, THE QUESTION WAS, IS IT YOUR
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          1   UNDERSTANDING THAT NETSCAPE RAISED ITS PRICE STEADILY OVER

          2   THE TIME THAT IT BEGAN TO FACE INCREASING COMPETITION FROM

          3   MICROSOFT?

          4   A.  I CAN'T ANSWER IT THAT BROADLY.

          5   Q.  BECAUSE YOU DON'T REALLY KNOW WHAT NETSCAPE'S -- THE

          6   HISTORY OF NETSCAPE'S PRICING IS; ISN'T THAT RIGHT?

          7   A.  I DON'T HAVE DATA ON NETSCAPE'S AVERAGE PRICE OVER TIME.

          8   WHAT I DO HAVE IS THAT NETSCAPE EVENTUALLY DROPPED ITS PRICE

          9   TO ZERO.  AND THAT'S THE INFLUENCE THAT I LOOKED AT.

         10   Q.  YES, BUT PRIOR TO JANUARY 1998, WHEN NETSCAPE DROPPED

         11   ITS PRICE TO ZERO, YOU'RE NOT AWARE NOW OF ANY EFFECT THAT

         12   NETSCAPE'S CHANGES IN PRICES MAY HAVE HAD ON ITS BROWSER

         13   SHARE AS YOU DEFINE IT; IS THAT RIGHT?

         14   A.  WELL, I'VE LOOKED AT NETSCAPE'S BROWSER SHARE FROM

         15   JANUARY OF 1997 ON.  IT DECLINED STEADILY.  THE DROP -- IF

         16   YOU LOOK AT THE DROP IN JANUARY OF 1998 WHEN NETSCAPE

         17   DROPPED ITS PRICE AND RELEASED THE SOURCE CODE LATER, YOU DO

         18   GET SOME SMALL CHANGE IN NETSCAPE'S MARKET SHARE, BUT IN THE

         19   TREND OF WHAT IS HAPPENING HERE, THE EFFECT IS RELATIVELY

         20   SMALL.

         21   Q.  AND YOU DON'T HAVE ANY KNOWLEDGE OF NETSCAPE'S PRICING

         22   FOR '95, '96 OR '97; ISN'T THAT RIGHT?

         23   A.  I HAVE WHAT YOU MIGHT CALL ANECDOTAL EVIDENCE.  I HAVE

         24   WHATEVER IS AVAILABLE IN THE DOCUMENTS.

         25   Q.  OKAY.  I TAKE IT THAT YOU ALSO WOULD AGREE THAT CHANGES
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          1   IN THE QUALITY OF PRODUCTS -- PRODUCTS THAT ARE COMPETING

          2   AGAINST EACH OTHER -- CAN AFFECT RELATIVE MARKET SHARE?

          3   A.  THAT'S CORRECT.

          4   Q.  AND I TAKE IT THAT YOU PERFORMED SOME ANALYSIS OF THE

          5   PACE OF INNOVATION, MICROSOFT VERSUS NETSCAPE?

          6   A.  WELL, I HAVE TAKEN A LOOK AT WHAT HAPPENED TO MARKET

          7   SHARES WHEN NEW VERSIONS WERE INTRODUCED.

          8   Q.  AND GENERALLY YOU FOUND THAT WHEN VERSIONS REGARDED AS

          9   SUPERIOR WERE RELEASED OF EITHER COMPANY'S PRODUCTS, THERE

         10   WAS AT LEAST SOME CHANGE THAT FAVORED THAT COMPANY'S

         11   SOFTWARE; ISN'T THAT RIGHT?

         12   A.  WHAT I FOUND WAS THAT WHEN YOU LOOK AT THE AGGREGATE

         13   MARKET SHARES, THAT THE RELEASE OF A NEW VERSION IS

         14   ASSOCIATED WITH A SMALL -- I WOULDN'T SAY NECESSARILY

         15   SIGNIFICANT -- INCREASE IN THE RUN RATE OR SHARE, AND THAT

         16   WHEN MATCHED BY THE OTHER PARTY, YOU GET A REVERSE EFFECT.

         17             SO WHEN NETSCAPE 4.0 COMES OUT, THERE IS A SLIGHT

         18   INCREASE IN THE NEW RATE FOR NETSCAPE.  WHEN IE 4.0 COMES

         19   OUT, THAT'S MATCHED.  BASICALLY, AS FAR AS I CAN SEE IN THE

         20   DATA, THE NET EFFECT BETWEEN THE TWO OF THEM OF INTRODUCING

         21   NEW VARIETIES CANCELS OUT.

         22   Q.  AND I AM CORRECT, AM I NOT, THAT THE ONLY ANALYSIS YOU

         23   DID IN THAT REGARD WAS, AGAIN, FOR THIS PERIOD AFTER 1/1/97?

         24   A.  THAT'S THE ONLY -- THAT'S THE PERIOD FOR WHICH WE HAVE

         25   DATA, YES.
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          1   Q.  SO YOU DIDN'T ATTEMPT TO LOOK AT -- WELL, THERE'S MARKET

          2   SHARE DATA AVAILABLE FOR THE PERIOD BACK THROUGH 1995; ISN'T

          3   THAT RIGHT?

          4   A.  YES, BUT THE DATA THAT WE PRIMARILY -- THE VERY HIGH

          5   QUALITY DATA THAT WE HAD TO WORK WITH STARTED IN JANUARY

          6   1997.

          7   Q.  I SEE.

          8             DO YOU BELIEVE THAT CHANGES IN MARKET SHARE --

          9   RELATIVE MARKET SHARE BETWEEN MICROSOFT AND NETSCAPE --

         10   COULD ALSO HAVE BEEN ATTRIBUTABLE TO THE FACT THAT MICROSOFT

         11   HAD A LARGER SALES FORCE AND HAD A GREATER EMPHASIS ON THE

         12   HOME MARKET THAN DID NETSCAPE?

         13   A.  I WOULD SAY, AS A GENERAL MATTER, THE MORE YOU SPEND

         14   MARKETING A PRODUCT -- AND I ASSUME THAT IT'S PRODUCTIVE

         15   EXPENDITURE -- THAT IS LIKELY TO AFFECT YOUR SHARE.  THERE

         16   ARE MANY FORMS IN WHICH YOU CAN MARKET A PRODUCT.

         17             AND, IN GENERAL, THE MORE INTENSELY YOU MARKET

         18   YOUR PRODUCT, THE MORE MONEY YOU ARE WILLING TO SPEND OR

         19   THROW AT IT, IN GENERAL THE HIGHER YOUR SHARE IS LIKELY TO

         20   BECOME.

         21   Q.  CAN YOU TELL ME HOW MUCH OF THE INCREASE IN WHAT YOU

         22   CALL MICROSOFT'S MARKET SHARE IS ATTRIBUTABLE TO NETSCAPE'S

         23   PRICING BEHAVIOR, TO MICROSOFT'S DEVELOPMENT OF SOFTWARE OF

         24   INCREASINGLY BETTER QUALITY, AND TO THE RELATIVE DISPARITY

         25   IN THE SIZE OF THE MARKETING AND SALES EFFORTS OF THE TWO
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          1   COMPANIES?

          2   A.  WELL, I CAN NARROW THAT DOWN SIGNIFICANTLY.  I CAN ASK

          3   THE QUESTION -- BECAUSE THIS IS THE QUESTION THE DATA LETS

          4   ME ANSWER -- HOW MUCH OF THE INCREASE IN MICROSOFT'S MARKET

          5   SHARE ARE DUE SPECIFICALLY TO THE CONTRACTS THAT IT HAS

          6   ENTERED INTO WITH THE ISP'S?  THE REMAINING INCREASE IN THE

          7   MARKET SHARE WILL BE DUE TO A NUMBER OF FACTORS, PARTLY DUE

          8   TO THE OEM RESTRICTIONS AND PARTLY DUE TO OTHER ELEMENTS.

          9             AS I'VE SAID BEFORE, WHEN I TAKE A LOOK AT THE

         10   EFFECTS OF INTRODUCING NEW VARIETIES -- NEW VERSIONS, THEY

         11   APPEAR TO CANCEL THEM OUT.  SO THE NEW VERSIONS, I THINK, IS

         12   NOT IN THERE.

         13             BUT WHAT I CAN DO OR WHAT I CAN OFFER IS AN

         14   ESTIMATE OF WHAT IS THE IMPACT SPECIFICALLY OF THE ISP

         15   RESTRICTIONS ON MICROSOFT'S MARKET SHARE AND THEN TAKE A

         16   LOOK AT THE REMAINING INCREASE IN MICROSOFT'S MARKET SHARE

         17   AND SIMPLY SAY THAT IS PARTIALLY DUE TO THE OEM RESTRICTIONS

         18   AND PARTIALLY DUE TO OTHER FACTORS, BUT I CAN'T DISAGGREGATE

         19   IT FURTHER THAN THAT.

         20   Q.  AND WHEN YOU SAY YOU CAN -- YOU BELIEVE YOU CAN COME TO

         21   A JUDGMENT AS TO THE DEGREE OF CHANGE ATTRIBUTABLE TO THE

         22   ISP AGREEMENTS, AGAIN, THAT IS RELYING ON THE ADKNOWLEDGE

         23   DATA; IS THAT CORRECT?

         24   A.  THAT'S CORRECT.

         25   Q.  SO ANY PROBLEMS WITH THAT DATA WOULD AFFECT YOUR ABILITY
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          1   TO COME TO A JUDGMENT IN WHICH YOU HAVE ANY CERTAINTY; ISN'T

          2   THAT RIGHT?

          3   A.  NO.  THE ADKNOWLEDGE DATA IS IMPORTANT TO COME TO A

          4   PRECISE ESTIMATE OF THE NUMBER -- A QUANTITATIVE ESTIMATE.

          5   IN TERMS OF THE IMPORTANCE OF THE ISP AGREEMENTS, ON THAT,

          6   THERE ARE, OF COURSE, LARGE NUMBERS OF MICROSOFT DOCUMENTS

          7   THAT SIMPLY SAY THESE AGREEMENTS ARE CRUCIAL.  BUT THE

          8   MICROSOFT DOCUMENTS DO NOT BY THEMSELVES, AS FAR AS I KNOW,

          9   PROVIDE A PRECISE ESTIMATE OF THE INCREASE IN MARKET SHARE

         10   THAT'S DUE TO THE ISP AGREEMENTS.  FOR THAT, WE HAD TO TURN

         11   TO THE ADKNOWLEDGE DATABASE.

         12   Q.  NOW, YOU HAVE HAD A LOT OF TESTIMONY IN THE TIME WE HAVE

         13   BEEN TOGETHER, SIR, ABOUT THE DIFFERING TECHNOLOGICAL

         14   VISIONS BETWEEN MICROSOFT AND NETSCAPE.  I TAKE IT THAT YOU

         15   MADE SOME EFFORT TO DETERMINE THE LEVEL OF INTERACTION THAT

         16   NETSCAPE HAD WITH POTENTIAL USERS OF ITS TECHNOLOGY AND THE

         17   QUALITY OF THAT INTERACTION; ISN'T THAT RIGHT?

         18   A.  WOULD YOU CARE TO BE MORE SPECIFIC?

         19   Q.  SURE.  I ASSUME THAT YOU ATTEMPTED TO GET A HANDLE ON

         20   NETSCAPE'S RELATIONS WITH SOFTWARE DEVELOPERS, FOR EXAMPLE,

         21   AND NETSCAPE'S PERCEPTION AS A PARTNER FOR SOFTWARE

         22   DEVELOPMENT IN THE INDUSTRY?

         23   A.  NO.  I MADE NO PARTICULAR EFFORT TO DO THAT, OTHER THAN

         24   SIMPLY READING THE MATERIAL IN THE MICROSOFT DOCUMENTS AND

         25   PRESS REPORTS AND OTHER.
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          1   Q.  AND FROM READING PRESS REPORTS OR MICROSOFT DOCUMENTS,

          2   DID YOU LEARN THAT NETSCAPE HAD A TERRIBLE REPUTATION IN THE

          3   INDUSTRY IN TERMS OF BEING A PARTNER WITH SOFTWARE

          4   DEVELOPERS?

          5   A.  I THINK IT'S -- YOU KNOW, I HAVE READ PRESS REPORTS IN

          6   THE INDUSTRY THAT SAYS THAT NETSCAPE AT SOME TIMES WAS A,

          7   SHALL WE SAY, DIFFICULT COMPANY TO DEAL WITH, IF THAT -- OR

          8   NOT NECESSARILY DIFFICULT.  THAT THEY WEREN'T ALWAYS THE

          9   IDEAL PERSON TO DEAL WITH.  I HAVE READ VERY SIMILAR REPORTS

         10   WITH RESPECT TO MICROSOFT, OF COURSE.

         11   Q.  ARE YOU AWARE THAT MR. MCGEADY, FROM INTEL, TESTIFIED TO

         12   THIS COURT, WHEN ASKED ABOUT DEALING WITH NETSCAPE, THAT

         13   THEY WERE ARROGANT, CONDESCENDING, AND NOT PARTICULARLY

         14   HELPFUL?

         15   A.  I THINK I HAVE HEARD COMMENTS LIKE THAT WITH RESPECT TO

         16   NETSCAPE.  I HAVE HEARD COMMENTS LIKE THAT WITH RESPECT

         17   TO -- EVEN MORE SO WITH RESPECT TO MICROSOFT.  AND, OF

         18   COURSE, THE OTHER DAY WE HEARD COMMENTS LIKE THAT WITH

         19   RESPECT TO AT&T.

         20   Q.  WELL, DO YOU THINK THAT A REPUTATION FOR BEING ARROGANT,

         21   CONDESCENDING, AND NOT PARTICULARLY HELPFUL CAN AFFECT A

         22   COMPANY'S ABILITY TO EVANGELIZE ITS TECHNOLOGY TO

         23   PROSPECTIVE DEVELOPERS?

         24   A.  I THINK SO.  I THINK THAT'S TRUE NOT ONLY FOR COMPANIES,

         25   BUT FOR PEOPLE.  I TRY TO AVOID REPUTATIONS LIKE THAT
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          1   MYSELF.

          2   Q.  NOW, WE'VE TALKED SOME ABOUT THE DEPOSITION OF MAL

          3   RANSOM FROM PACKARD BELL NEC.  DO YOU RECALL TALKING ABOUT

          4   HIS TESTIMONY?

          5   A.  YES.

          6   Q.  NOW, DO YOU RECALL MR. RANSOM TESTIFYING THAT ONE OF THE

          7   REASONS THAT PACKARD BELL NEC NEVER SHIPPED NAVIGATOR ON ITS

          8   MACHINES WAS BECAUSE NETSCAPE NEVER MADE, QUOTE, ANY SORT OF

          9   A BUSINESS PROPOSITION THAT MADE SENSE FOR US?

         10   A.  NO.  I'D HAVE TO GO BACK AND LOOK AT THE -- AND LOOK AT

         11   MR. RANSOM'S DEPOSITION.  IF YOU WANT TO, WE CAN --

         12   Q.  DO YOU RECALL OTHER OEM'S GIVING SIMILAR TESTIMONY THAT

         13   NETSCAPE HAD NEVER MADE WHAT THEY REGARDED AS SENSIBLE

         14   BUSINESS PROPOSITIONS FROM THEIR PERSPECTIVE?

         15   A.  NO.  AND I DON'T KNOW WHAT A, QUOTE, SENSIBLE BUSINESS

         16   PROPOSITION WAS.  THEY ACCEPT AN OFFER FROM MICROSOFT.  IT'S

         17   AN OFFER WHICH IS MORE IN THEIR INTEREST.  IF BY "SENSIBLE"

         18   THEY SIMPLY MEAN NETSCAPE WAS UNABLE TO MATCH OR PROVIDE A

         19   BETTER OFFER -- AND THAT WOULD BE A SENSIBLE OFFER -- I

         20   THINK, YOU KNOW, THAT DEPENDS ON WHAT THE PERSON MEANT WHEN

         21   HE USED THE TERM.

         22   Q.  WELL, FOR EXAMPLE, WHEN WE TALKED ABOUT THE ENCOMPASS --

         23   A.  IF HE DID USE THE TERM.

         24   Q.  WHEN WE TALKED ABOUT THE ENCOMPASS BROWSER YESTERDAY,

         25   YOU RECALL WE ESTABLISHED THAT ENCOMPASS PERMITS OEM'S TO
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          1   DERIVE ADVERTISING REVENUE, TO PUT THEIR OWN BRANDING ON THE

          2   BROWSER SHELL TO DRIVE TRAFFIC TO THE WEB SITES OF THEIR

          3   CHOICE, NOT THE BROWSER SOFTWARE DEVELOPER'S CHOICE?

          4   A.  THAT'S CORRECT.

          5   Q.  YOU WOULD REGARD THOSE AS BEING THINGS THAT WOULD BE IN

          6   THE BUSINESS INTERESTS OF AN OEM, WOULD YOU NOT?

          7   A.  THE PROBLEM -- IF YOU'RE THINKING OF THE ENCOMPASS

          8   BROWSER AS A SENSIBLE --

          9   Q.  COULD YOU ANSWER MY QUESTION?

         10   A.  WOULD THAT BE IN THE BUSINESS INTEREST?

         11   Q.  OF THE OEM, YES, SIR.

         12   A.  IT MIGHT BE SOMETHING THAT AN OEM MIGHT WANT, BUT IT

         13   WOULD NOT BE A SENSIBLE OFFER, I THINK, FOR NETSCAPE TO

         14   MAKE, AND I THINK FOR THE REASONS THAT WE HAVE DISCUSSED

         15   BEFORE, WHICH IS THAT OFFERING A SHELL BROWSER WHICH SIMPLY

         16   USES YOUR TECHNOLOGIES UNDERNEATH, BUT DOESN'T DIRECT THE

         17   USER TO YOUR WEB PAGE AND DOESN'T PROVIDE ANY BRAND

         18   IDENTIFICATION OR ANYTHING LIKE THAT, IS AN OFFER WHICH

         19   MAKES -- WHICH SIMPLY ISN'T PROFITABLE FOR SOMEBODY LIKE

         20   NETSCAPE TO MAKE.  THERE'S NO SIDE REVENUE.  THERE'S NO

         21   REVENUE FROM THE BROWSER.  WHY ON EARTH WOULD THAT BE A

         22   SENSIBLE BUSINESS PROPOSITION FOR SOMEBODY LIKE NETSCAPE?

         23             IT'S A SENSIBLE BUSINESS PROPOSITION FOR SOMEBODY

         24   LIKE MICROSOFT TO MAKE, BECAUSE WHAT MICROSOFT WANTS IS TO

         25   HAVE A BROAD MASS OF BROWSERS OUT THERE THAT USE
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          1   MICROSOFT-SPECIFIC IE TECHNOLOGIES, YOU KNOW, IN AN ATTEMPT

          2   TO MAKE SURE THAT APPLICATIONS ARE DEVELOPED USING

          3   MICROSOFT-SPECIFIC TECHNOLOGIES.  BUT NETSCAPE HAS NO SUCH

          4   INCENTIVE TO PROVIDE, YOU KNOW, BROWSERS ON WHICH SOMEBODY

          5   IS GOING TO PUT A SHELL.  THAT'S NOT A SENSIBLE -- IT WOULD

          6   NOT BE A SENSIBLE OFFER FROM NETSCAPE.  IT WOULDN'T MAKE

          7   BUSINESS SENSE.

          8             IT IS A NICE EXAMPLE OF THE DISTINCTION BETWEEN

          9   WHAT NETSCAPE IS TRYING TO DO IN THE BROWSER MARKET, WHICH

         10   IS TO MAKE MONEY, AND WHAT MICROSOFT IS TRYING TO DO IN THE

         11   BROWSER MARKET, WHICH IS TO CONTROL THE TECHNOLOGIES.

         12             MR. LACOVARA:  YOUR HONOR, I MOVE TO STRIKE THE

         13   ANSWER.  THE QUESTION WAS DID IT MAKE SENSE FROM THE OEM'S

         14   BUSINESS PERSPECTIVE.  IT HAD NOTHING TO DO WITH ANYTHING

         15   THAT THE WITNESS JUST SAID IN HIS ANSWER.

         16             THE COURT:  I THINK HE DID ANSWER IT AND THEN WENT

         17   AHEAD TO QUALIFY IT.

         18             THE MOTION TO STRIKE IS DENIED.

         19             MR. LACOVARA:  OKAY.  THANK YOU.

         20   BY MR. LACOVARA:

         21   Q.  GO TO PARAGRAPH 143 OF YOUR TESTIMONY, PLEASE.

         22             THE COURT:  I'M SORRY.  WHAT PAGE AGAIN,

         23   MR. LACOVARA?

         24             MR. LACOVARA:  I'M SORRY, YOUR HONOR.  IT'S

         25   PARAGRAPH 143 AND IT'S PAGE 66, YOUR HONOR.
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          1   BY MR. LACOVARA:

          2   Q.  YOU CONCLUDE YOUR DISCUSSION OF THE FLOW MEASURES OF IE

          3   MARKET SHARE, TO USE YOUR WORDS, WITH THE STATEMENT THAT

          4   THERE IS, QUOTE, "THE REAL POSSIBILITY THAT MICROSOFT WILL

          5   GAIN MONOPOLY POWER IN THE BROWSER MARKET."

          6             CAN YOU TELL ME WHAT SHARE, AS YOU DEFINE MARKET

          7   SHARE, MICROSOFT WILL NEED IN ORDER TO ATTAIN WHAT YOU WOULD

          8   CALL MONOPOLY POWER IN THE BROWSER MARKET?

          9   A.  I CAN'T TELL YOU A PRECISE SHARE.  GIVEN THE

         10   CHARACTERISTICS OF THE BROWSER MARKET AND THE EXISTENCE OF

         11   SOME NETWORK EFFECTS IN THE BROWSER MARKET, I WOULD EXPECT

         12   THAT REACHING A SHARE ON THE ORDER OF ABOUT 70 PERCENT IS,

         13   IF I HAD TO PICK A NUMBER, LIKELY TO BE THE LEVEL AT WHICH I

         14   WOULD EXPECT TO SEE MICROSOFT ABLE TO EXERT MONOPOLY POWER

         15   IN THE BROWSER MARKET.  BUT THE EXACT NUMBER, NOBODY CAN

         16   GIVE YOU.

         17   Q.  NOW, DO YOU BELIEVE THAT THE ANNOUNCED BUSINESS

         18   COMBINATION OF AOL AND NETSCAPE, AS WELL AS THE

         19   PARTICIPATION OF SUN MICROSYSTEMS IN DEALINGS WITH THOSE TWO

         20   COMPANIES, AT ALL AFFECTS THE LIKELIHOOD THAT MICROSOFT WILL

         21   GAIN MONOPOLY POWER IN WHAT YOU CALL THE BROWSER MARKET?

         22   A.  AS I'VE SAID BEFORE -- I MEAN, I HAVE NOT, YOU KNOW,

         23   THOUGHT THROUGH ALL THE POSSIBLE RAMIFICATIONS OF WHAT THESE

         24   CHANGES, IF IN FACT THEY DO OCCUR, WOULD IMPLY.  IT IS MY

         25   UNDERSTANDING, HOWEVER, THAT AOL STILL PLANS TO RETAIN IE AS
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          1   ITS BROWSER.  MOREOVER, THE INCENTIVE STRUCTURE THAT WAS

          2   THERE BEFORE IS THE SAME INCENTIVE STRUCTURE AS NOW.

          3             SO, OBVIOUSLY, AN EVENT OF THIS MAGNITUDE IS GOING

          4   TO CHANGE SOMETHING.  WHETHER OR NOT IT CHANGES THE PROBABLE

          5   MARKET SHARE OF -- WHETHER OR NOT AOL DECIDES TO DO

          6   SOMETHING WHICH WILL MEAN THAT MICROSOFT'S MARKET SHARE

          7   DOESN'T RISE AS RAPIDLY AS IT CAN BE EXPECTED TO DO SO, I

          8   DON'T KNOW.  BUT I SEE NOTHING -- ON THE BASIS OF WHAT I'VE

          9   SEEN -- WHICH, AS I WOULD STRESS, WOULD BE PRELIMINARY --

         10   WHICH WOULD LEAD ME TO BELIEVE THAT THIS MERGER

         11   SIGNIFICANTLY AFFECTS THE LIKELIHOOD THAT MICROSOFT WILL

         12   GAIN MARKET POWER OR MONOPOLY POWER IN THE BROWSER MARKET.

         13   Q.  DO YOU THINK IT AFFECTS NETSCAPE'S VIABILITY AS A

         14   COMPETITOR, LONG-TERM?

         15             THE COURT:  SAY THAT AGAIN.

         16             MR. LACOVARA:  I'M SORRY, YOUR HONOR.

         17   BY MR. LACOVARA:

         18   Q.  DO YOU THINK IT AFFECTS NETSCAPE'S VIABILITY AS A

         19   COMPETITOR, LONG-TERM?

         20   A.  I THINK NETSCAPE HAS JUST BEEN ACQUIRED.  IT IS NO

         21   LONGER A -- AND AS I SAID, I THINK, ONCE BEFORE, WITH SOME

         22   REGRET -- AS AN INDEPENDENT COMPANY.  SO THAT THE ISSUE OF

         23   NETSCAPE AS A FIRM IS A MEANINGLESS QUESTION.  NETSCAPE AS A

         24   FIRM IS -- IT IS NO MORE.

         25   Q.  WELL, THE NETSCAPE OPERATIONS, I BELIEVE, ARE GOING TO
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          1   BE MAINTAINED, TO SOME DEGREE, SEPARATE.  BUT CALL IT AOL.

          2   DO YOU THINK IT CHANGES AOL'S ABILITY TO BE A COMPETITOR TO

          3   MICROSOFT IN WHAT YOU CALL THE BROWSER MARKET?

          4   A.  AOL IS NOT, AT LEAST UNTIL ITS ACQUISITION, A COMPETITOR

          5   IN THE BROWSER MARKET.  IT WAS.  IT USED TO PROVIDE A

          6   PRODUCT CALLED BOOKLINK AND BASICALLY DROPPED OUT.

          7             DO I THINK -- AND I THINK THIS IS THE SAME

          8   QUESTION THAT I HAVE ASKED BEFORE -- DO I THINK THAT

          9   MICROSOFT -- NOVELL -- SORRY -- THE ACQUISITION BY AOL IS

         10   GOING TO SIGNIFICANTLY AFFECT THE VIABILITY OF NETSCAPE'S

         11   BROWSER?  I CAN'T TELL YOU.  I CAN SAY THAT WHEN I LOOK AT

         12   THIS SITUATION, WHAT IT LOOKS TO ME LIKE IS NETSCAPE AND AOL

         13   ARE BASICALLY INTERESTED IN A DIFFERENT KIND OF MARKET.

         14   THEY ARE INTERESTED IN THE PORTAL MARKET AND THE ADVERTISING

         15   MARKET.  AND --

         16             THE COURT:  WHAT WAS THE FIRST MARKET?

         17             THE WITNESS:  THE PORTAL MARKET.  THE MARKET FROM

         18   REVENUES FROM PORTALS.  AND TO THE EXTENT TO WHICH THEY CAN

         19   MAKE MONEY IN THE ONLINE SERVICE MARKET AND IN THE PORTAL

         20   MARKET, WITHOUT BEING IN THE BROWSER MARKET, THERE DOESN'T

         21   SEEM TO BE THAT MUCH INCENTIVE FOR THEM TO FIGHT TOO HARD IN

         22   THE BROWSER MARKET.

         23             AND SO TO THE EXTENT, PARTICULARLY, THAT THE LINK

         24   BETWEEN PROVIDING A BROWSER AND GETTING PORTAL REVENUE OR

         25   ADVERTISING REVENUE IS WEAKENED, THE INCENTIVE TO STAY IN A
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          1   MARKET WHERE YOU ARE PROVIDING A PRODUCT WHICH IS VERY

          2   EXPENSIVE TO MAINTAIN IN TERMS OF MAINTAINING TECHNICAL

          3   COMPARABILITY AND ONE IN WHICH THERE IS NO DIRECT REVENUES

          4   DOESN'T LOOK TO ME -- AND I AM AN ECONOMIST, NOT A BUSINESS

          5   CONSULTANT -- IT DOESN'T LOOK TO ME LIKE A VERY WINNING

          6   PROPOSITION.  SO I WOULDN'T BET ON IT IF I WERE A BETTING

          7   MAN.

          8   Q.  WOULD YOU HAVE PAID $4.3 BILLION FOR THE COMPANY IF YOU

          9   WERE A BETTING MAN?

         10   A.  I'D PAY $4.3 BILLION FOR THE COMPANY, BUT I DON'T THINK

         11   WHAT I'M BUYING IN THIS CASE IS REALLY THE BROWSER-END SO

         12   MUCH AS CLEARLY THE PORTAL REVENUE.  THAT'S, AS I UNDERSTAND

         13   IT, JUST SIMPLY FROM READING THE NEWS REPORTS OF WHAT AOL IS

         14   LARGELY PURCHASING.

         15             MR. LACOVARA:  YOUR HONOR, I HAVE NOTHING FURTHER

         16   FOR THE WITNESS.  THANK YOU, DR. WARREN-BOULTON.

         17             THE COURT:  VERY WELL.

         18             THE WITNESS:  FOR ONCE, I'M SPEECHLESS.

         19             MR. LACOVARA:  HOLD THAT THOUGHT.

         20             MR. SCHWARTZ:  IF WE CAN JUST HAVE A FEW MINUTES

         21   TO SET UP, YOUR HONOR.

         22             THE COURT:  CERTAINLY.  OF COURSE.

         23             MR. SCHWARTZ:  THAT WOULD BE HELPFUL.

         24             THE COURT:  ALL RIGHT.  WE'LL TAKE A TEN-MINUTE

         25   RECESS, MORE OR LESS. LET ME KNOW WHEN YOU'RE READY.
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          1             MR. SCHWARTZ:  THANK YOU, YOUR HONOR.

          2             (RECESS WAS TAKEN.)

          3             (AFTER RECESS.)

          4             THE COURT:  MR. SCHWARTZ.

          5             MR. SCHWARTZ:  THANK YOU, YOUR HONOR.

          6                       REDIRECT EXAMINATION

          7   BY MR. SCHWARTZ:

          8   Q.  GOOD MORNING, DR. WARREN-BOULTON.

          9   A.  GOOD MORNING, SIR.

         10   Q.  IN ANSWERING MR. LACOVARA'S QUESTIONS JUST A FEW MOMENTS

         11   AGO ABOUT THE NETSCAPE-AOL TRANSACTION, YOU TESTIFIED, I

         12   BELIEVE, THAT MICROSOFT'S GOAL IN THE BROWSER MARKET, IN

         13   CONTRAST TO NETSCAPE'S, WAS TO CONTROL THE UNDERLYING

         14   BROWSER TECHNOLOGY.  DID I UNDERSTAND YOUR TESTIMONY

         15   CORRECTLY?

         16   A.  IT'S TO CONTROL THE BROWSING TECHNOLOGY TO WHICH

         17   APPLICATIONS WRITERS WOULD WRITE OR WHICH WOULD DISTRIBUTE

         18   THE JAVA VIRTUAL MACHINE THAT APPLICATIONS COULD BE USED

         19   WITH, YES.

         20   Q.  AND CAN YOU EXPLAIN TO THE COURT WHY, IN YOUR VIEW,

         21   MICROSOFT IS PURSUING THAT GOAL?

         22   A.  YES.  MICROSOFT'S PRIMARY GOAL, AS IS CLEAR FROM THE

         23   DOCUMENTS, IS TO PRESERVE ITS MONOPOLY POSITION IN THE

         24   OPERATING SYSTEM MARKET.  MICROSOFT HAS, ALMOST FROM THE

         25   BEGINNING, RECOGNIZED THAT THE CLEAREST THREAT TO THAT
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          1   MONOPOLY POWER IS THE EMERGENCE OF JAVA TECHNOLOGIES,

          2   COMBINED WITH AN INDEPENDENT BROWSER MARKET.

          3             THEIR RESPONSE TO THAT THREAT HAS BEEN TO ATTEMPT

          4   TO TAKE THAT TECHNOLOGY, AND INSTEAD OF MAKING IT MULTI --

          5   CROSS-PLATFORM, HAS BEEN TO TRANSFORM THAT TECHNOLOGY INTO A

          6   TECHNOLOGY WHICH IS WINDOWS-SPECIFIC SO AS TO PREVENT THE

          7   EMERGENCE OF A LARGE STOCK OF APPLICATIONS THAT COULD BE

          8   USED ON ANY OPERATING SYSTEM, BECAUSE ONCE YOU CREATE A

          9   LARGE STOCK OF APPLICATIONS THAT CAN BE USED ON ANY

         10   OPERATING SYSTEM, THEN THE APPLICATIONS BARRIER TO ENTRY IS

         11   REDUCED OR ELIMINATED, AND IT IS POSSIBLE FOR NEW

         12   INNOVATION -- FOR PEOPLE WHO WANT TO DEVELOP NEW OPERATING

         13   SYSTEMS -- INGEST NEW OPERATING SYSTEMS -- TO ENTER INTO THE

         14   MARKET AND SAY, "I HAVE THIS TERRIFIC NEW SPECIALIZED

         15   OPERATING SYSTEM, AND IT'S BETTER THAN WINDOWS, AND YOU CAN

         16   USE MY OPERATING SYSTEM, BECAUSE YOU CAN USE THIS LARGE

         17   STOCK OF APPLICATIONS WITH MY OPERATING SYSTEM JUST LIKE YOU

         18   CAN USE THAT LARGE STOCK OF APPLICATIONS WITH WINDOWS."

         19             SO THAT I CAN COMPETE OR THE NEW ENGINE CAN

         20   COMPETE IN THE OPERATING SYSTEM MARKET HEAD-TO-HEAD AS AN

         21   OPERATING SYSTEM AS OPPOSED TO HAVING THE DISADVANTAGE OF

         22   NOT BEING ABLE TO HAVE THE STOCK OF APPLICATIONS THAT

         23   INDEPENDENT SOFTWARE VENDORS HAVE PRODUCED, NOT BEING USABLE

         24   ON MY OPERATING SYSTEM.

         25   Q.  BEFORE WE GO FURTHER, THERE IS JUST A HOUSEKEEPING
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          1   MATTER WE OUGHT TO GET OUT OF THE WAY.  DO YOU HAVE SOME

          2   FURTHER TYPOGRAPHICAL CORRECTIONS TO MAKE ON YOUR DIRECT

          3   TESTIMONY?

          4   A.  YES, I WAS COLLECTING THEM AS I GO ALONG.

          5   Q.  OKAY.  WOULD YOU TELL THE COURT, REFERRING TO PARAGRAPH

          6   AND LINE NUMBERS, WHAT THOSE ARE?

          7   A.  OKAY.  I DON'T KNOW HOW TO MAKE THIS LESS TEDIOUS.  ON

          8   BOTH -- I ACTUALLY HAVE ABOUT 6.  MY APOLOGIES, YOUR HONOR.

          9             THE COURT:  THAT'S ALL RIGHT.

         10             THE WITNESS:  EVERY TIME I READ A DRAFT, THERE

         11   ALWAYS SEEMS TO BE SOME THERE.

         12             THE COURT:  IT'S NOT AN UNCOMMON EXPERIENCE.  GO

         13   AHEAD.

         14             THE WITNESS:  THE FIRST IS ON BOTH PARAGRAPHS 13

         15   AND 152, THE SAME THING HAS BEEN CHOPPED OUT.  WE TALKED

         16   ABOUT THIS BEFORE -- I THINK DURING THE CROSS.  BUT I JUST

         17   RAISE IT AGAIN.

         18             AT THE END OF PARAGRAPH 13, AS AT THE END OF

         19   PARAGRAPH 152, WHERE IT SAYS "70 PERCENT" -- RIGHT AFTER "70

         20   PERCENT," IT SHOULD CONTINUE THE QUOTE FROM THE DOCUMENT

         21   WHICH IS REFERENCED.  AND THE CONTINUATION OF THE QUOTE IS

         22   BY FY01 FOR U.S. HOME, COMMA, AND FROM 41 PERCENT TO 60

         23   PERCENT FOR U.S. BUSINESS.

         24             THAT'S THE CONTINUATION OF THE QUOTE FROM -- WHICH

         25   GOT CHOPPED OFF.  AND THAT HAPPENS BOTH IN 13 AND 152.
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          1             IN PARAGRAPH 45, THE STATEMENT -- THE SECOND

          2   PARAGRAPH, "MICROSOFT'S SHARE OF P.C.'S SHIPPED WITH AN

          3   OPERATING SYSTEM" -- THAT JUST SHOULD BE "MICROSOFT'S SHARE

          4   OF P.C. OPERATING SYSTEMS" INSTEAD OF "P.C.'S SHIPPED WITH

          5   AN OPERATING SYSTEM."

          6             MR. SCHWARTZ:  OKAY.  SO THAT'S IN THE SECOND LINE

          7   OF PARAGRAPH 45.

          8             THE WITNESS:  YES.  YES.

          9             IN PARAGRAPH 107, 107(B), OR WHATEVER THAT'S

         10   CALLED DOWN THERE, THAT SHOULD BE 25 PERCENT INSTEAD OF 15

         11   PERCENT.

         12             MR. SCHWARTZ:  OKAY.  THAT'S PARAGRAPH 107, SUB

         13   (B)?

         14             THE WITNESS:  RIGHT.

         15             MR. SCHWARTZ:  15 IS CHANGED TO 25 PERCENT.  OKAY.

         16             THE WITNESS:  AND NOW, IF I COULD BE FORGIVEN,

         17   WE'RE GETTING VERY PICKY ON FOOTNOTE 87.  THAT SHOULD BE 45

         18   INSTEAD OF 46 OF THE TOP 50.  THESE ARE ALMOST ALWAYS JUST

         19   TRANSPOSING FROM THE REFERENCE TO THE DOCUMENT.

         20             THE COURT:  ALL RIGHT.

         21             THE WITNESS:  ON PARAGRAPH 137, IN THE

         22   NEXT-TO-LAST SENTENCE, IT ENDS "65 PERCENT BY END OF FISCAL

         23   YEAR 2001."  THAT SHOULD BE "62 PERCENT."  OKAY.

         24             AND THE LAST IS I HAVE FLIPPED PLAINTIFFS'

         25   EXHIBITS 5 AND 4 IN PARAGRAPH 146.  PLAINTIFFS' EXHIBIT 4
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          1   SHOULD BE 5.

          2             THE COURT:  ALL RIGHT.

          3             THE WITNESS:  AND IN 148, PLAINTIFFS' EXHIBIT 5

          4   SHOULD BE 4.

          5             AND THAT'S ALL I FOUND.  THANK YOU.

          6   BY MR. SCHWARTZ:

          7   Q.  THANK YOU, AND FOR THE RECORD, LET ME ASK YOU WHETHER

          8   ANY OF THESE CORRECTIONS CHANGE ANY OF YOUR CONCLUSIONS?

          9   A.  OH, NO.  THEY ARE ALL JUST TYPOS.

         10   Q.  DR. WARREN-BOULTON, YOU WERE ASKED SOME QUESTIONS BY

         11   MR. LACOVARA ABOUT THE REASONS WHY YOU BELIEVE MICROSOFT HAS

         12   MONOPOLY POWER IN THE RELEVANT MARKET WHICH YOU HAVE DEFINED

         13   FOR P.C. OPERATING SYSTEMS.  YOU HAD AN OPPORTUNITY TO TALK

         14   A LITTLE BIT ABOUT ACCOUNTING PROFITS.

         15             APART FROM ACCOUNTING PROFITS, COULD YOU SUMMARIZE

         16   FOR THE COURT THE REASONS WHY YOU BELIEVE MICROSOFT HAS

         17   MONOPOLY POWER IN THE P.C. OPERATING SYSTEM MARKET?

         18   A.  YES, ALTHOUGH THERE IS A LARGE NUMBER AND SO THIS MAY

         19   NOT BE QUITE AS BRIEF AS WE COULD HOPE FOR.

         20             LET ME SEPARATE THEM INTO THE TWO PARTS OF THE

         21   DEFINITION OF MONOPOLY POWER, WHICH IS THE ABILITY TO

         22   CONTROL PRICES AND THE ABILITY TO EXCLUDE COMPETITION, AND

         23   LOOK AT EACH ONE OF THOSE.

         24             IN TERMS OF THE ABILITY TO CONTROL PRICES IN

         25   ADDITION TO NOT JUST ACCOUNTING DATA, BUT ALSO FROM
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          1   FINANCIAL MARKETS DATA, THE FIRST AND FOREMOST IS THE FACT

          2   THAT MICROSOFT'S SHARE OF THE RELEVANT MARKET IS WELL OVER

          3   90 PERCENT AND INCREASING, DESPITE THE HIGH PRICES.  SO THE

          4   FACT THAT IT HAS BEEN ABLE TO MAINTAIN SUCH A HIGH AND

          5   INCREASING SHARE OF THE RELEVANT MARKET, DESPITE HIGH

          6   PRICES, IS THE FIRST THING ONE LOOKS TO FOR EVIDENCE OF

          7   MONOPOLY POWER.

          8             SECOND, WE CAN LOOK TO THE PRICING OF THE

          9   PRODUCTS, AND HERE WE ESSENTIALLY HAVE TWO DIFFERENT TYPES

         10   OF CUSTOMERS THAT MICROSOFT DEALS WITH, CUSTOMERS WHO

         11   ALREADY HAVE A P.C. AND A WINDOWS OPERATING SYSTEM AND ARE

         12   BUYING WHAT IS BASICALLY AN UPGRADE, AND CUSTOMERS WHO ARE

         13   BUYING A NEW P.C. FROM AN OEM.

         14             IF WE LOOK AT THE UPGRADE MARKET, THERE IS A VERY

         15   NICE AMOUNT OF EVIDENCE THAT LOOKS AT HOW MICROSOFT DECIDED

         16   TO CHARGE WHAT IT DID IN THE UPGRADE MARKET, AND, IN

         17   PARTICULAR, THERE IS A STUDY THAT ASKS THE QUESTION, "SHOULD

         18   WE CHARGE $49, SHOULD WE CHARGE $89 OR SHOULD WE CHARGE

         19   $120"?  AND THE FIRST THING WE NOTE, OF COURSE, IS THAT

         20   CLEARLY MICROSOFT BELIEVED THAT IT HAD A VERY WIDE RANGE OF

         21   ALTERNATIVES HERE.

         22             IT COULD HAVE CHARGED $49.  THERE'S NO INDICATION

         23   THAT $49 WAS ANY KIND OF SUBCOMPETITIVE PRICE, OR THAT

         24   MICROSOFT HAD ANY PROBLEM WITH CHARGING $49 AS A PROFITABLE

         25   PRICE.  BUT THEY WERE ABLE TO COMPARE WHAT REVENUE THEY
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          1   WOULD MAKE IF THEY COMPARED $49 WITH $89, AND THEY DID A

          2   LITTLE STUDY TO ASK, "WELL, IF WE CHARGE $89 INSTEAD OF $49,

          3   WHAT'S GOING TO HAPPEN TO THE NUMBER OF UPGRADES THAT WE

          4   SELL?"

          5             AND THEY CONCLUDED THAT WE COULD -- THEY COULD

          6   DOUBLE THE PRICE AND SALES WOULD ONLY -- QUANTITY OF SALES

          7   WOULD ONLY FALL BY 30 PERCENT.  SO YOU HAD A MUCH LARGER

          8   REVENUE AT $89 THAN YOU DO AT $49.

          9             SO ASSUMING, AS SEEMS REASONABLE, THAT 49 IS NOT

         10   SOME SORT OF SUBCOMPETITIVE PRICE, THE FACT THAT THEY WERE

         11   ABLE TO SAY THAT IT IS PROFITABLE TO RAISE THE PRICE THAT

         12   MUCH HIGHER ABOVE THE ALTERNATIVE CLEARLY INDICATES MONOPOLY

         13   POWER IN THAT MARKET.

         14             IF WE NOW TURN TO THE MARKET FOR -- NOT THE

         15   MARKET, BUT THE SALES TO OEM'S, THAT SEGMENT -- WHAT WE SEE

         16   IS CUSTOMERS FOR WHOM THE OPERATING SYSTEM IS ABSOLUTELY

         17   ESSENTIAL.  YOU CAN'T HAVE A COMPUTER WITHOUT AN OPERATING

         18   SYSTEM.  THE OPERATING SYSTEM IS STILL ONLY A FRACTION OF

         19   THE COST OF THE P.C.  AND SO WHAT HAPPENS IS THAT IN TERMS

         20   OF SALES TO THE OEM'S, THERE'S -- MICROSOFT CAN RAISE THE

         21   PRICE OF ITS OPERATING SYSTEM WITHOUT A CONCERN THAT THERE

         22   IS GOING TO BE THAT MUCH OF A FALLOFF IN THE QUANTITY OF

         23   OPERATING SYSTEMS THAT WOULD BE BOUGHT BY OEM'S.  IN

         24   ECONOMISTS' TERMINOLOGY, DEMAND IS VERY INELASTIC OVER THAT

         25   RANGE.
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          1             SO I HAVE TWO MARKETS, ONE IN WHICH I CLEARLY HAVE

          2   MONOPOLY POWER; THE OTHER IN WHICH I CAN SIMPLY LOOK AT THE

          3   STRUCTURE OF THE MARKET, THE ESSENTIALITY OF THE OPERATING

          4   SYSTEM, THE FACT THAT AN INCREASE IN THE PRICE OF THE

          5   OPERATING SYSTEM CANNOT BE EXPECTED TO REDUCE THE DEMAND FOR

          6   THAT OPERATING SYSTEM, AND AS IMPORTANT IN TERMS OF MONOPOLY

          7   POWER, THE FACT THAT IN THE MICROSOFT DOCUMENTS, WHEN THEY

          8   ASK THE QUESTION:  "WHAT LIMITS THE PRICE THAT WE CHARGE IN

          9   THIS MARKET"?  -- THEIR CONCERN IS NOT -- WE SEE, YOU KNOW,

         10   NO REFERENCE IN THE DOCUMENTS TO "WE'RE LIMITING THE PRICE

         11   OF THIS OPERATING SYSTEM SOLD TO OEM'S BECAUSE OF

         12   COMPETITION FROM OTHER P.C. OPERATING SYSTEMS."

         13             SO IF I LOOK AT THE PRICING BEHAVIOR AND THE

         14   STRUCTURE OF THOSE MARKETS, THERE'S CLEAR -- THAT'S EVIDENCE

         15   OF MONOPOLY POWER.

         16             THIRD, I CAN LOOK AT THE PRICES OVER TIME THAT ARE

         17   CHARGED BY MICROSOFT.  AND HERE THE QUESTION, AS WITH ALL

         18   PRICES, IS, WHAT DO YOU USE AS A BENCHMARK?  I THINK THAT

         19   THE MOST APPROPRIATE BENCHMARK TO USE HERE IS WHAT'S

         20   HAPPENED TO THE PRICES OF MICROSOFT'S OPERATING SYSTEM AS

         21   COMPARED WITH THE PRICES AND COSTS OF THE OTHER COMPONENTS

         22   OF THE COMPUTER.

         23             I MEAN, AS A BENCHMARK, OTHER COMPONENTS OF THE

         24   COMPUTER SEEMS TO ME TO BE A MUCH MORE REASONABLE BENCHMARK

         25   THAN, SAY, YOU KNOW, THE GENERAL PRICE INDEX IN THE ECONOMY.

                                                                              27

          1   SO WHAT I LOOKED AT WAS THE SHARE OF THE MICROSOFT OPERATING

          2   SYSTEM IN THE COST OF A P.C.  AND THERE I THINK THE DATA IS

          3   REALLY DRAMATIC.  IF YOU GO BACK TO 1991, THE SHARE OF

          4   MICROSOFT'S OPERATING SYSTEM IN THE COST OF A P.C. WAS

          5   APPROXIMATELY 1/2 OF 1 PERCENT.  BY 1996, ACCORDING TO

          6   MICROSOFT DOCUMENTS, THAT ONE-HALF OF 1 PERCENT HAD RISEN

          7   FIVE-FOLD TO 2-1/2 PERCENT.

          8   Q.  DR. WARREN-BOULTON, DO THE MICROSOFT DOCUMENTS YOU JUST

          9   REFERRED TO INCLUDE ONE WHICH IS ENTITLED "MICROSOFT OEM

         10   P.C. VALUE ANALYSIS"?

         11   A.  THAT'S IT.

         12             MR. SCHWARTZ:  YOUR HONOR, THAT DOCUMENT IS

         13   GOVERNMENT EXHIBIT 439, ALREADY IN EVIDENCE, WITH YOUR

         14   PERMISSION.  AND WE'VE PUT IT ON THE SCREEN.  IT'S PROBABLY

         15   MORE LEGIBLE TO LOOK AT THE PAGE.

         16   BY MR. SCHWARTZ:

         17   Q.  DR. WARREN-BOULTON, COULD YOU EXPLAIN TO THE COURT HOW

         18   THIS DOCUMENT ASSISTED YOU IN YOUR ANALYSIS ON THIS POINT?

         19   A.  WELL, THIS IS A MICROSOFT DOCUMENT THAT LOOKS AT THE

         20   REVENUE OF MICROSOFT -- LICENSING REVENUE FOR MICROSOFT, AS

         21   A SHARE IN SALES TO OEM'S OF THE TOTAL COST OF THE P.C.  AND

         22   YOU WILL SEE ACROSS THE TOP IS THEIR ESTIMATE OF WHAT THE

         23   AVERAGE COST OF A P.C. HAS HAPPENED FROM 1990 TO 1996.  IT'S

         24   FALLEN STEADILY FROM 3,500 TO 2,000.

         25             IT THEN GOES THROUGH WHAT'S HAPPENED TO
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          1   MICROSOFT'S PRICES.  AND AS YOU SEE, MICROSOFT'S AVERAGE

          2   PRICE -- ITS AVERAGE OPERATING SYSTEM REVENUE PER SYSTEM,

          3   WHICH IS I TAKE AS SIMPLY THEIR AVERAGE REVENUE PER P.C.,

          4   HAS RISEN FROM $19 IN 1990 UP TO $49 IN 1996.

          5             IF WE THEN GO DOWN A FEW MORE LINES TO OS SHARE OF

          6   SYSTEM COST, AND IF WE'RE ASKING THE QUESTION:  "HOW SHOULD

          7   WE -- HOW SHOULD WE LOOK AT THIS AND SHOULD WE JUST LOOK AT

          8   IT IN TERMS OF A RISE FROM $19 TO $49, OR SHOULD WE COMPARE

          9   IT WITH WHAT HAS HAPPENED TO THE COST OF THE OTHER

         10   COMPONENTS?" -- AND IF WE WANT TO COMPARE IT WITH THE COST

         11   OF THE OTHER COMPONENTS, THEN THE WAY TO DO THAT IS TO LOOK

         12   AT THE SHARE IN TOTAL COST.  AND AS WE CAN SEE, IN 1990, THE

         13   OPERATING SYSTEM SHARE IN SYSTEM COST WAS ONE-HALF OF 1

         14   PERCENT.  AND BY 1996, IT HAD RISEN TO 2-1/2 PERCENT.

         15             NOW, I DON'T HAVE PRECISE DATA ON WHAT'S HAPPENED

         16   SINCE 1996.  FOR WHATEVER IT'S WORTH, I THINK THE DAY I

         17   STARTED TESTIFYING, MICROSOFT POSTED A RESPONSE ON THE WEB

         18   PAGE WHICH STATED THAT MICROSOFT'S SHARE OF COST WAS, QUOTE,

         19   ONLY 5 PERCENT.  IF THAT'S AN ACCURATE NUMBER, THAT MEANS

         20   THAT IT HAS NOW DOUBLED SINCE 1996 FROM 2-1/2 PERCENT.

         21   MR. KEMPIN IN HIS PRICING DOCUMENT EXPRESSES CONCERN THAT

         22   FOR SOME OPERATING SYSTEMS, MICROSOFT'S SHARE MIGHT REACH AS

         23   HIGH AS 10 PERCENT.

         24             SO I THINK IF YOU LOOK AT THE RELEVANT METRIC

         25   HERE, WHICH IS THE SHARE IN SYSTEMS COST, OR THE MOST
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          1   RELEVANT THAT WE HAVE, WHAT YOU SEE IS A REALLY DRAMATIC

          2   INCREASE IN THE COST OF THE OPERATING SYSTEM RELATIVE TO THE

          3   OTHER COMPONENTS, WHICH SIGNALS TO ME ESSENTIALLY THAT

          4   MICROSOFT'S MONOPOLY POWER IS INCREASING OR THE EXTENT TO

          5   WHICH IT IS EXERTING THAT MONOPOLY POWER IS INCREASING.

          6             SO THAT'S THE RELEVANT PRICING EVIDENCE.

          7   Q.  DR. WARREN-BOULTON, COULD I ASK AT THIS POINT --

          8   MR. LACOVARA ASKED YOU WHETHER, IN LOOKING AT MICROSOFT'S

          9   PRICING, YOU HAD LOOKED BEYOND NOMINAL PRICES AND ATTEMPTED

         10   TO MAKE ANY ADJUSTMENT FOR QUALITY.  IS THE BENCHMARK YOU

         11   JUST REFERRED TO, THE MICROSOFT SHARE OF THE COSTS OF A

         12   P.C., ONE FACTOR YOU USED IN ATTEMPTING TO DO THAT?

         13   A.   YES --

         14             MR. LACOVARA:  OBJECTION, YOUR HONOR.  I THINK

         15   THAT'S LEADING.

         16             THE COURT:  I DON'T THINK SO.  OVERRULED.

         17             THE WITNESS:  ONE COULD LOOK AT -- COMPARE THE

         18   NOMINAL PRICE, AS I SAID -- THE NOMINAL PRICE STRUCTURE TO

         19   ANY OTHER PRICING STRUCTURE -- THE PRICES OF WHEAT AND THE

         20   PRICES OF ALL SORTS OF STUFF.  BUT CLEARLY, I THINK, IT

         21   MAKES MUCH MORE SENSE TO COMPARE IT TO SOMETHING WHICH IS

         22   MUCH CLOSER TO HOME.

         23             ALL THE COMPONENTS OF A P.C. HAVE IMPROVED IN

         24   QUALITY.  AND, THEREFORE, BY LOOKING AT THE SHARE OF THE

         25   COST OF A P.C., IF YOU WERE TO TAKE THAT LITERALLY AS THE
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          1   PERFECT METRIC, WHAT YOU'RE BASICALLY ASSUMING IS THAT THE

          2   QUALITY OF THE OPERATING SYSTEM HAS INCREASED AT ROUGHLY THE

          3   SAME RATE OR YOU'VE ADJUSTED FOR A QUALITY IN THE OPERATING

          4   SYSTEM INCREASING AT THE SAME RATE AS THE QUALITY OF ALL THE

          5   OTHER COMPONENTS HAVE INCREASED.

          6             SO, YES, TO THE EXTENT YOU CAN, IN FACT, TAKE

          7   ACCOUNT OF QUALITY CHANGES, I THINK THE BEST AND MOST

          8   ACCURATE WAY TO DO IT IS BY LOOKING AT THE SHARE IN THE

          9   TOTAL COST.

         10   BY MR. SCHWARTZ:

         11   Q.  I THINK I INTERRUPTED YOU.

         12   A.  OKAY.  I THINK WE WERE -- AS I STARTED, THERE'S TWO

         13   COMPONENTS TO THE MONOPOLY POWER DEFINITION.  THE FIRST IS

         14   CONTROL OVER PRICES AND PROFITABILITY.  AND THERE, I THINK,

         15   THE EVIDENCE IS QUITE CLEAR.

         16             THE SECOND COMPONENT OF THE DEFINITION OF MONOPOLY

         17   POWER IS THE ABILITY TO EXCLUDE COMPETITORS.  I THINK THAT

         18   THERE'S TWO KINDS OF EVIDENCE THAT'S IMPORTANT THERE.  THE

         19   FIRST IS WITH RESPECT TO LOOKING AT THE BARRIERS TO ENTRY

         20   INTO THIS MARKET.  AND THE SECOND IS BY LOOKING AT THE

         21   CONDUCT OF MICROSOFT.

         22             WITH RESPECT TO THE BARRIERS TO ENTRY, THE

         23   BARRIERS TO ENTRY INTO THE OPERATING SYSTEM MARKET FOR

         24   P.C.'S IS SIMPLY ENORMOUS.  THE TWO WHICH I HAVE STRESSED AS

         25   BARRIERS TO ENTRY ARE, FIRST OF ALL, THE NATURE OF THE COSTS
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          1   THAT ARE INCURRED IN GETTING INTO THIS MARKET, WHICH IS THAT

          2   THEY ARE SUNK.  IF YOU BUILD AN OPERATING SYSTEM AND YOU

          3   FAIL, YOU CAN'T TAKE THAT OPERATING SYSTEM AND DO MUCH ELSE

          4   WITH IT.  THAT MONEY IS GONE.  AND THAT MAKES IT INTO A VERY

          5   RISKY BUSINESS.  AND ECONOMISTS GENERALLY RECOGNIZE THAT THE

          6   HIGHER THE SHARE OF COSTS THAT ARE SUNK, THE GREATER THE

          7   BARRIER TO ENTRY INTO THAT BUSINESS, WHICH REALLY MAKES VERY

          8   GOOD SENSE.

          9             THE SECOND, WHICH, I THINK, IS BY FAR THE MOST

         10   IMPORTANT, IS THE BARRIER TO ENTRY WHICH HAS BEEN CENTRAL

         11   TO, YOU KNOW, OUR DISCUSSION HERE, WHICH IS THE APPLICATIONS

         12   BARRIER TO ENTRY.  THE APPLICATIONS BARRIER TO ENTRY IS

         13   LARGE -- HUGE PERHAPS IS THE WORD -- INCREASING.

         14   REPEATEDLY, OPERATING SYSTEMS HAVE TRIED AND FAILED TO

         15   CONTINUE TO COMPETE, PRECISELY BECAUSE OF THE APPLICATIONS

         16   BARRIER TO ENTRY.  AND IT IS, OF COURSE, THE THREAT TO

         17   MICROSOFT'S POSITION IN THE OPERATING SYSTEM MARKET THAT IS

         18   CREATED BY THE POSSIBILITY THAT NEW TECHNOLOGIES MIGHT ERODE

         19   THAT APPLICATIONS BARRIER TO ENTRY THAT IS THE HEART OF THIS

         20   CASE.

         21             SO THE BARRIERS TO ENTRY INTO THIS MARKET ARE

         22   VERY, VERY LARGE AND INCREASING.  AND THE SECOND THING THAT

         23   I THINK ANY ECONOMIST WOULD LOOK AT, IN TERMS OF ASKING DOES

         24   A FIRM HAVE MONOPOLY POWER IN THE SENSE OF BEING ABLE TO

         25   EXCLUDE COMPETITORS, IS DO WE ACTUALLY SEE SUCH ACTIONS?
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          1   NOT ARE THEY CAPABLE OF DOING IT, BUT DO THEY ACTUALLY DO

          2   IT?

          3             AND SO TO THE EXTENT THAT THERE IS EVIDENCE

          4   INTRODUCED INTO THE RECORD HERE WHICH SHOWS THAT MICROSOFT

          5   HAS, IN FACT, DONE -- USED ITS POSITION IN THE OPERATING

          6   SYSTEM MARKET TO EXCLUDE COMPETITORS FROM EITHER THAT MARKET

          7   OR FROM MARKETS THAT MIGHT FACILITATE THE ENTRY OF A FIRM

          8   INTO THAT MARKET, THEN THAT'S DIRECT EVIDENCE OF THE ABILITY

          9   TO EXCLUDE, BECAUSE THEY HAVE, IN FACT, BEEN SUCCESSFUL IN

         10   EXCLUDING.

         11             AND WHILE I HAVE NOT, YOU KNOW, REVIEWED THAT

         12   EVIDENCE IN DETAIL AND THAT EVIDENCE IS WHAT IT IS, IT'S MY

         13   UNDERSTANDING THAT THOSE ARGUMENTS HAVE BEEN MADE,

         14   PARTICULARLY HERE WITH RESPECT TO APPLE, WITH RESPECT TO

         15   QUICKTIME, WITH RESPECT TO INTEL, AND THAT THERE IS EVIDENCE

         16   THAT MICROSOFT ACTUALLY HAS USED ITS MARKET POWER OR

         17   MONOPOLY POWER IN THE OPERATING SYSTEM MARKET TO EXCLUDE

         18   COMPETITORS, AND THAT BY ITSELF IS DIRECT EVIDENCE OF THE

         19   EXISTENCE OF MONOPOLY POWER.  IT IS SORT OF PROOF IN THE

         20   PUDDING.

         21   Q.  MR. LACOVARA ASKED YOU SOME QUESTIONS ABOUT THE WAY IN

         22   WHICH AND THE EXTENT TO WHICH THE BROWSER -- NETSCAPE'S

         23   BROWSER IN PARTICULAR -- WAS PERCEIVED AS A THREAT BY

         24   MICROSOFT.  DO YOU RECALL THAT TOPIC?

         25   A.  YES.
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          1   Q.  AND, IN PARTICULAR, MR. LACOVARA ASKED YOU HOW TWO

          2   THINGS COULD BE TRUE SIMULTANEOUSLY:  FIRST, THAT THE

          3   BROWSER WAS A THREAT TO MICROSOFT'S DOMINANCE IN THE P.C.

          4   OPERATING SYSTEM MARKET, AND SECOND, THAT, NEVERTHELESS, YOU

          5   DID NOT LOCATE THE BROWSER WITHIN THE RELEVANT MARKET THAT

          6   YOU HAD DEFINED.

          7             CAN YOU EXPLAIN TO THE COURT WHY THAT -- WHY THOSE

          8   TWO THINGS ARE SO?

          9   A.  YES.  EVEN IF THE BROWSER IS NOT A DIRECT COMPETITOR

         10   WITH THE OPERATING SYSTEM, THE EXISTENCE OF AN INDEPENDENT

         11   BROWSER MARKET -- OF AN INDEPENDENT BROWSER IS A COMPLEMENT

         12   TO ANOTHER OPERATING SYSTEM.  SO THAT THIS WAS THE TERM I

         13   THINK WE HAVE BEEN USING WHICH IS A PARTIAL SUBSTITUTE,

         14   WHICH IS THE BROWSER IS A PARTIAL SUBSTITUTE TO MICROSOFT

         15   OPERATING SYSTEM IN THE SENSE THAT IT IS A COMPLEMENT TO A

         16   RIVAL -- THE ENTRY OF A RIVAL OPERATING SYSTEM.

         17             SO THAT MICROSOFT HAS AN INCENTIVE TO PREVENT THE

         18   ENTRY OF A NEW OPERATING SYSTEM BY BLOCKING THE GROWTH AND

         19   VIABILITY OF AN INDEPENDENT BROWSER, WHICH IS A NECESSARY

         20   COMPONENT OR COMPLEMENT TO THE ENTRANT OF A NEW OPERATING

         21   SYSTEM.  I THINK IT'S A -- THE BROWSER IS A COMPLEMENT TO A

         22   SUBSTITUTE.  IT'S SORT OF LIKE, I GUESS, THE FRIEND OF MY

         23   ENEMY IS MY ENEMY.

         24             MR. SCHWARTZ:  I'D LIKE TO READ AT THIS POINT,

         25   YOUR HONOR, AN EXCERPT FROM THE DEPOSITION OF JIM ALLCHIN, A
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          1   MICROSOFT EXECUTIVE, WHO WILL ALSO BE A WITNESS IN THIS

          2   CASE.  WE HAVE -- THE PLAINTIFFS HAVE DESIGNATED A PORTION

          3   AND MICROSOFT HAS COUNTERDESIGNATED SEVERAL PORTIONS.

          4             SO WE HAVE PUT IT UP ON THE SCREEN AND I WILL

          5   READ, AS I UNDERSTAND THE PRACTICE HAS BEEN, BOTH THE

          6   PLAINTIFFS' DESIGNATION AND MICROSOFT'S IN THE SEQUENCE IN

          7   WHICH THEY APPEAR.

          8             MICROSOFT'S DESIGNATION OVERLAPS THE PLAINTIFFS'.

          9   MICROSOFT HAS DESIGNATED -- THIS IS THE MARCH 19TH, 1998

         10   DEPOSITION OF MR. ALLCHIN.  MICROSOFT HAS DESIGNATED FROM

         11   PAGE 118, LINE 7, THROUGH PAGE 120, LINE 22.

         12             I AM HESITATING HERE, YOUR HONOR, BECAUSE THAT

         13   DOESN'T SEEM TO MATCH UP WITH THE DESIGNATION I HAVE BEFORE

         14   ME.  OKAY.  I SEE.  THEY HAVE ALSO DESIGNATED STARTING ON

         15   PAGE 114, LINE 13 -- MICROSOFT HAS -- AND I WILL BEGIN

         16   THERE.

         17             IF I MAY PUT A COPY BEFORE THE WITNESS.  BEGINNING

         18   ON PAGE 114, LINE 13, THIS IS MICROSOFT'S DESIGNATION:

         19             QUESTION:  "YOU MENTIONED FAIRLY EARLY ON TODAY --

         20   I DON'T REMEMBER THE EXACT WORDS, SO IF I DON'T CHARACTERIZE

         21   IT RIGHT, FEEL FREE TO CORRECT ME.  BUT YOU DESCRIBED

         22   COMPETITION OR MAYBE EVEN SERIOUS COMPETITION WITH THE

         23   NETSCAPE BROWSER, BETWEEN INTERNET EXPLORER AND NETSCAPE

         24   BROWSER.  IS THAT A FAIR DESCRIPTION?

         25             ANSWER:  TRUE, THERE IS ABSOLUTELY COMPETITION.
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          1             QUESTION:  HOW WOULD YOU CHARACTERIZE THAT

          2   COMPETITION?  HOW WOULD YOU DESCRIBE IT?

          3             ANSWER:  INTENSE.

          4             QUESTION:  AND ON WHAT LEVEL -- WHAT IS INTENSELY

          5   COMPETING WITH WHAT?

          6             ANSWER:  WELL, FOR EVERY FEATURE THAT THEY THOUGHT

          7   OF, THE TEAM HERE WAS IN A SITUATION TO TRY TO MATCH.  AND

          8   EVERY FEATURE WE THOUGHT OF, THEY WERE IN A SITUATION WHERE

          9   THEY WERE TRYING TO MATCH.  AND IT WAS A QUESTION OF

         10   FIGURING OUT WAYS TO ADD VALUE, HOW COULD YOU OFFER A BETTER

         11   PRODUCT THAT SOMEBODY WOULD WANT THERE OR A BETTER BROWSING

         12   EXPERIENCE.

         13             QUESTION:  AND WHEN YOU TALK ABOUT THE INTENSE

         14   COMPETITION AND THEM DOING THINGS AND MICROSOFT RESPONDING

         15   AND VICE VERSA, JUST SO WE HAVE THE PARAMETERS SKETCHED OUT

         16   FOR FURTHER DISCUSSION, IN WHAT AREA OR WHAT PRODUCT WAS

         17   THIS COMPETITION OCCURRING?

         18             ANSWER:  ACROSS THE BOARD IN MANY CASES.  WE'RE

         19   COMPETING WITH THEM ON THE SERVER.  WE'RE -- WITH A VARIETY

         20   OF SERVER APPLICATIONS.  AS FAR AS I'M CONCERNED, THEY WERE

         21   A COMPLETE COMPETITOR TO THE OPERATING SYSTEM.  THEY MADE IT

         22   VERY CLEAR.  I'VE BEEN IN PANELS WITH MARC ANDREESSEN THAT

         23   THEY WERE GOING TO REPLACE THE OPERATING SYSTEM.  THAT WAS

         24   THEIR INTENT.  THAT GOES TO OUR VERY CORE HERE AND SO THAT'S

         25   A QUESTION OF MAKING THIS -- MAKING US MOBILIZE TO TRY TO
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          1   MAKE WINDOWS A BETTER SYSTEM, WHICH IS WHY I WAS IN, YOU

          2   KNOW, MANY THINGS I WAS DOING.  I WAS TRYING TO SAY, 'HEY,

          3   FORGET ABOUT COPYING THEM -- COPYING THEM IN THE SENSE OF

          4   FEATURES.  FORGET ABOUT TRYING TO DO THAT.  WE HAVE TO THINK

          5   OF SOMETHING MORE INNOVATIVE HERE.  INNOVATION IS WHAT WILL

          6   WIN IN THE END.'

          7             AND I THINK THE TEAM HAS DONE IT.  DISTRIBUTION

          8   DOESN'T WIN.  BETTER TECHNOLOGY WINS.  AND I THINK IE 3

          9   STARTED TO GAIN, YOU KNOW, FROM A PERFORMANCE, SIZE, BLAH,

         10   BLAH, BLAH, SET OF FEATURES.  AND IT HAD SOME VERY COOL

         11   THINGS IN IT AND IE 4 JUST TOOK IT THE REST OF THE WAY.

         12             QUESTION:  YOU SAY DISTRIBUTION DOESN'T WIN.  IF

         13   YOU HAVE TWO PRODUCTS ROUGHLY COMPARABLE -- IN THIS CASE

         14   LET'S BE SPECIFIC -- IF YOU HAVE TWO BROWSER PRODUCTS

         15   ROUGHLY COMPARABLE, CAN DISTRIBUTION PLAY AN IMPORTANT PART

         16   IN WINNING AT THAT POINT?

         17             ANSWER:  WELL, FIRST I DON'T WANT TO AGREE THAT

         18   THE TWO PRODUCTS ARE COMPARABLE.  BUT IN THE HYPOTHETICAL

         19   CASE, THE TWO PRODUCTS ARE COMPARABLE.  IF THERE WAS SOME

         20   WAY THAT A COMPANY COULD PREVENT DISTRIBUTION, THEN I ASSUME

         21   THAT WOULD BE AN ADVANTAGE.

         22             I CAN TELL YOU THAT WITH THE INTERNET, IT

         23   DOMINATES EVERYTHING IN TERMS OF DISTRIBUTION THAT WE'VE

         24   EVER SEEN, AND UNLESS SOMEBODY CAN'T CONNECT TO THE

         25   INTERNET, IT IS -- AT ANY RATE.  AND ALSO JUST BECAUSE YOU
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          1   JUST -- IF YOU HAVE COMPARABLE PRODUCTS, YES.  I WILL STOP

          2   THERE.  CERTAINLY WE DIDN'T GAIN A LOT OF CONVERTS WITH OUR

          3   ORIGINAL BROWSING SOFTWARE.

          4             QUESTION:  AND WAS THAT, IN YOUR VIEW, BECAUSE THE

          5   QUALITY JUST WAS NOT COMPARABLE TO NETSCAPE'S?

          6             ANSWER:  IT MAY NOT BE QUALITY BUT MAYBE FEATURES

          7   OR -- SOMETHING WASN'T RESONATING WITH THE CUSTOMERS ENOUGH

          8   TO CHOOSE THAT.

          9             QUESTION:  AT WHAT POINT IN YOUR MIND DID THAT

         10   CHANGE?

         11             ANSWER:  IE 3.  I THINK THAT'S JUST MY PERSONAL

         12   OPINION.  AND I THINK IT ACCELERATED WITH THE IE 4

         13   COMPONENT.

         14             QUESTION:  WOULD YOU AGREE WITH ME -- AND I DON'T

         15   WANT TO PUT WORDS IN YOUR MOUTH -- BUT WOULD IT BE FAIR TO

         16   SAY THAT RATHER THAN SHUT SOMEONE OUT FROM DISTRIBUTION, AS

         17   YOU SUGGESTED, IF ONE CAN GAIN ADVANTAGES IN DISTRIBUTION,

         18   THAT CAN BE AT LEAST AN IMPORTANT ELEMENT IN SUCCEEDING

         19   WHERE YOU HAVE, HYPOTHETICALLY IN YOUR EXAMPLE, ROUGHLY

         20   COMPARABLE PRODUCTS?

         21             ANSWER:  CAN YOU ASK THE QUESTION AGAIN?

         22             QUESTION:  LET ME JUST BE A LOT MORE SPECIFIC

         23   RATHER THAN HYPOTHETICAL.  ISN'T IT FAIR TO SAY THAT IN

         24   THINKING ABOUT COMPETITION WITH NETSCAPE, MICROSOFT HAS

         25   VIEWED VARIOUS MEANS OF DISTRIBUTION FOR INTERNET EXPLORER
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          1   AS BEING A FAIRLY IMPORTANT PART OF THAT COMPETITION?

          2             ANSWER:  WE WANT TO MAKE SURE THAT EVERY VEHICLE

          3   THAT WE COULD USE TO PROVIDE THIS TECHNOLOGY, WE HAVE DONE

          4   SO, BECAUSE THAT'S WHAT NETSCAPE WAS DOING.  YES.

          5             (END OF READING EXCERPT.)

          6             MR. SCHWARTZ:  WE NOW COME TO PLAINTIFF'S

          7   DESIGNATED PORTION.

          8             (READING EXCERPT AS FOLLOWS:)

          9             QUESTION:  "AND WHY -- JUST BECAUSE NETSCAPE IS

         10   DOING IT, WHY DO YOU THINK THAT'S IMPORTANT?  WHY DO YOU

         11   NEED TO DO WHAT THEY'RE DOING -- WHAT THEY'RE DOING IN TERMS

         12   OF ALL THE DISTRIBUTION VEHICLES?

         13             ANSWER:  IN THE SENSE YOU HAVE A PRODUCT THAT IS

         14   COMPARABLE, AGAIN, WITH NO OVERWHELMING COMPELLING

         15   ADVANTAGES, THEN NOT HAVING THAT AVAILABLE IN A READY FORM

         16   MEANS THAT YOUR PRODUCT OR TECHNOLOGY WON'T BE USED.  IF YOU

         17   MAKE SOMETHING COMPELLING ENOUGH, PEOPLE WILL FIND IT.

         18             QUESTION:  IS IT ALSO FAIR TO SAY THAT OVER TIME,

         19   GAINING BROWSING MARKET SHARE -- BROWSING USAGE MARKET SHARE

         20   HAS BEEN A VERY IMPORTANT GOAL FOR MICROSOFT?

         21             ANSWER:  YES.

         22             QUESTION:  AND WHY IS THAT?

         23             ANSWER:  BECAUSE WHEN IT STARTED -- THIS IS MY

         24   OPINION.

         25             QUESTION:  OKAY.
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          1             ANSWER:  WHEN IT STARTED OUT, IT WAS JUST AN

          2   APPLICATION.

          3             QUESTION:  BY 'IT' YOU MEAN?

          4             ANSWER:  BROWSING BACK IN THE DAYS OF MOSAIC --

          5   THAT LEVEL.  IN A BLINK OF AN EYE, IT BECAME A PLATFORM.  IT

          6   BECAME THE PLATFORM THAT THAT COULD REPLACE THE OPERATING

          7   SYSTEM.  AND WHILE THE GUYS OF MARKET SHARE OF BROWSER MAY

          8   THINK ABOUT IT JUST AS BROWSING, BUT WE DIDN'T -- WE THOUGHT

          9   ABOUT IT AS HERE'S A COMPANY THAT IS MAKING THEIR, QUOTE,

         10   BROWSER INTO AN OPERATING SYSTEM AND AT THE SAME TIME, WE

         11   THOUGHT WE HAD INNOVATIVE IDEAS ABOUT HOW TO SEAMLESSLY

         12   INTEGRATE THE TECHNOLOGIES OF BROWSING FOR STUFF INTO THE

         13   OPERATING SYSTEM, WHETHER IT'S LOCAL OR ACROSS THE NET OR

         14   WHATEVER.  SO WE CLEARLY ATTACKED THAT WITH ALL FERVOR.

         15             QUESTION:  WHEN YOU SAY YOUR VIEW OR CONCERN WAS

         16   THAT THE BROWSER COULD BE BECOME A PLATFORM -- THE PLATFORM

         17   THAT COULD REPLACE WINDOWS AS AN OPERATING SYSTEM -- CAN YOU

         18   EXPLAIN MORE WHAT YOU MEAN?  HOW, IN YOUR VIEW -- HOW COULD

         19   THAT WORK?

         20             ANSWER:  THE GOAL -- THE STATED GOAL OF NETSCAPE

         21   WAS TO REPLACE THE USER INTERFACE OF WINDOWS WHERE YOU

         22   COULDN'T SEE IT AND TO CREATE A NEW SET OF API'S THAT

         23   DEVELOPERS WOULD WRITE TO.  IT'S EXACTLY WHAT WE SEE SUN

         24   DOING AS WELL.  SO IN BOTH CASES, WE CONSIDER IT A

         25   COMPETITIVE THREAT FOR THE -- FOR THE DEVELOPMENT COMMUNITY
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          1   AND WHAT AN END USER SEES.  SO, YES, WE SEE IT AS -- WELL,

          2   WE PROBABLY HAVE SOME HARSH TERMS FOR IT HERE, BUT WHAT WE

          3   SEE IS A NICE SMILEY FACE, BUT THE WHOLE GOAL IS, YOU KNOW,

          4   IT'S THE CAMEL'S NOSE IN THE TENT OF TRYING TO REPLACE THE

          5   SYSTEM.  ACTUALLY IT WASN'T VERY HIDDEN.  IT WASN'T VEILED.

          6   I MEAN I'VE BEEN ON MANY PANELS WHERE IT WAS STATED.

          7             QUESTION:  JUST SO I UNDERSTAND THE STEPS

          8   INVOLVED, HOW COULD NETSCAPE, LET'S SAY, GET BEYOND MAKING

          9   THE BROWSER SORT OF THE INTERFACE THAT THE USER SEES THAT

         10   WOULD COVER UP WINDOWS AND EXPOSING THROUGH THE BROWSER

         11   API'S THAT DEVELOPERS COULD WRITE TO -- HOW WOULD THAT

         12   THREATEN WINDOWS AND THE SALES OF WINDOWS?  WHAT'S THE NEXT

         13   STEP, I GUESS?

         14             ANSWER:  THEY GOT IT.  YOU GET DEVELOPERS TO WRITE

         15   TO THE API'S, YOU COVER UP WINDOWS, YOU'VE JUST GOT THIS

         16   LAYER RUNNING ON TOP, AND IF THE SIZE, PERFORMANCE WAS

         17   ACCEPTABLE, IT BECOMES IRRELEVANT.  WINDOWS BECOMES

         18   IRRELEVANT.  AND SO -- DO YOU UNDERSTAND?  IT'S OBVIOUS, I

         19   THINK.

         20             (END OF READING EXCERPT.)

         21             MR. SCHWARTZ:  THAT IS THE END OF PLAINTIFF'S

         22   DESIGNATION AND THERE IS NOW AN ADDITIONAL MICROSOFT

         23   DESIGNATION.

         24             (READING EXCERPT AS FOLLOWS:)

         25             QUESTION:  "THERE'S ONE STEP I WANT TO MAKE SURE I
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          1   HAVE RIGHT.  WHEN YOU SAY IT WOULD MAKE WINDOWS IRRELEVANT,

          2   IS THAT BECAUSE THE USER WOULD NO LONGER CARE THAT WHETHER

          3   IT WAS WINDOWS UNDER THE OPERATING SYSTEM -- UNDER THIS

          4   INTERFACE OR WHETHER IT WAS SOME OTHER OPERATING SYSTEM?

          5             ANSWER:  THE WAY I WOULD SAY IT IS THEY JUST

          6   BECAME THE OPERATING SYSTEM AND THE ONLY SYSTEM THEY

          7   COULDN'T PROVIDE -- AS MARC ANDREESSEN SAID, WE'RE GOING TO

          8   RELEGATE WINDOWS TO BE A SET OF PARTIALLY DEBUGGED DEVICE

          9   DRIVERS, I THINK WAS HIS TERM, BUT, OF COURSE, EVEN THAT

         10   THEY WOULD DO EVENTUALLY.  THEY HELD DEVELOPER CONFERENCES.

         11   THEY WERE SPECIFICALLY ON THAT PATH.

         12             AND ONE OF OUR KEY GOALS IS TO CONTINUE TO

         13   INNOVATE IN WINDOWS SO THERE IS ENOUGH VALUE THERE THAT

         14   PEOPLE WOULD ALWAYS WANT TO HAVE WINDOWS BE PRESENT.

         15             QUESTION:  WAS PART OF THE THREAT FROM NETSCAPE

         16   AND THEIR BROWSER THAT IT WAS CROSS-PLATFORM AND SO THIS NEW

         17   INTERFACE AND API'S WOULD RUN NOT JUST ON WINDOWS, BUT A

         18   BUNCH OF OTHER OPERATING SYSTEMS?

         19             ANSWER:  SURE.  A GOOD PART OF THEIR STRATEGY IS

         20   CROSS-PLATFORMIST.  AND YOU KNOW, THAT'S -- THAT IS AN

         21   APPROACH.  IT ISN'T THE MICROSOFT APPROACH, ALTHOUGH WE DO

         22   BELIEVE IN CERTAIN THINGS NEED TO BE AVAILABLE

         23   CROSS-PLATFORM.  WHY?  BECAUSE CUSTOMERS HAVE ASKED FOR IT

         24   TO BE THAT WAY.  BUT WE BELIEVE TECHNICALLY OR AT LEAST I

         25   BELIEVE TECHNICALLY IT'S A FAILED STRATEGY LONG-TERM.  BUT
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          1   THAT'S, YOU KNOW, LET THE MARKETPLACE DECIDE.  YOU KNOW,

          2   THEY CAN -- IF THEY CAN DO IT AND THEY THINK THERE IS ENOUGH

          3   OF A MARKET FOR IT, AND THEY THINK THEY CAN DO THAT ACROSS

          4   ALL THE SYSTEMS, FINE.  THAT'S WHAT COMPETITION IS ABOUT.

          5             (END OF READING EXCERPT.)

          6   BY MR. SCHWARTZ:

          7   Q.  NOW, AFTER THOSE SOMEWHAT LENGTHY EXCERPTS, PROFESSOR

          8   WARREN-BOULTON, LET ME ASK YOU, TAKING YOU BACK IN

          9   PARTICULAR TO MR. ALLCHIN'S DESCRIPTION OF THE WAY IN WHICH

         10   HE VIEWED THE BROWSER AS DEVELOPING, HOW DOES THAT RELATE,

         11   IF AT ALL, TO YOUR TESTIMONY THAT MICROSOFT VIEWED THE

         12   BROWSER AS A THREAT TO ITS DOMINANCE IN THE P.C. OPERATING

         13   SYSTEM MARKET?

         14   A.  WELL, I THINK MR. ALLCHIN IS PROBABLY SAYING IT BETTER

         15   THAN I CERTAINLY COULD.  MICROSOFT CLEARLY REGARDED

         16   NETSCAPE, PARTICULARLY INITIALLY, AS A DIRECT THREAT TO ITS

         17   OPERATING SYSTEM IN THE SENSE THAT NETSCAPE MIGHT, IN FACT,

         18   BECOME -- MIGHT BE ABLE TO, IF YOU LIKE, CLONE THE API SET

         19   OF WINDOWS AND BECOME, IF YOU LIKE, A COMPLETE AND DIRECT

         20   COMPETITOR.

         21             THE ONLY THING I WOULD SORT OF ADD TO THIS -- I

         22   HATE TO ADJUST MR. ALLCHIN'S TESTIMONY, BUT SIMPLY TO SAY

         23   THAT OVER TIME IT'S MY UNDERSTANDING THAT IF WE PROGRESS

         24   LATER, THAT THE THREAT BECAME ONE WHICH WAS -- WHICH WAS

         25   EVEN MORE SEVERE, BECAUSE OVER TIME IT BECAME CLEAR ALSO
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          1   THAT THE THREAT WAS NOT JUST OF NETSCAPE EXPANDING ITS SET

          2   OF API'S SO THAT IT COULD BECOME A COMPLETE, IF YOU LIKE,

          3   UMBRELLA OR AN INTERFACE WITH DEVELOPERS, BUT THAT NETSCAPE

          4   HAD BECOME THE VEHICLE FOR DISTRIBUTING JVM'S, WHICH ALLOWED

          5   THE JAVA APPLICATIONS.

          6             SO, OVER TIME, I THINK THE THREAT BECAME ONE

          7   WHICH, INSTEAD OF GOING AWAY, BECAME EVEN MORE SEVERE AS THE

          8   POTENTIAL ROLE OF JAVA AND PURE JAVA APPLICATIONS -- AS PART

          9   OF THE THREAT AGAINST -- AS ANOTHER COMPLEMENT TO THE THREAT

         10   AGAINST THE OPERATING SYSTEM BECAME CLEAR.

         11   Q.  TURNING NOW TO A SLIGHTLY DIFFERENT TOPIC, MR. LACOVARA

         12   ASKED YOU SOME QUESTIONS ABOUT POTENTIAL COMPETITORS, WHOM

         13   HE SUGGESTED MIGHT CONSTRAIN MICROSOFT'S MONOPOLY POWER IN

         14   THE RELEVANT MARKET.  TO THE EXTENT THAT THERE ARE SUCH

         15   POTENTIAL COMPETITORS, WOULD YOU EXPECT THEIR PRESENCE, IF

         16   IT EXISTS, TO CONSTRAIN MICROSOFT FROM EXERCISING MONOPOLY

         17   POWER IN THE P.C. OPERATING SYSTEM MARKET?

         18   A.  NO.  IF I CAN, I WOULD JUST LIKE TO EXPLAIN THE

         19   SITUATIONS UNDER WHICH POTENTIAL COMPETITION IS LIKELY TO

         20   AFFECT CURRENT PRICES, AND I THINK WE MAY HAVE TOUCHED ON

         21   THIS BEFORE.  PRICES -- A FIRM'S PRICES ARE AFFECTED BY

         22   COMPETITORS WHO ARE ALREADY IN THE MARKET AND TO WHOM

         23   CONSUMERS CURRENTLY HAVE A CHOICE OF SWITCHING TOWARDS.

         24             THE QUESTION THEN COMES, SUPPOSE THAT THERE ARE

         25   FIRMS WHO ARE NOT CURRENTLY IN THE MARKET AND ARE NOT
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          1   PROVIDING A PRODUCT TO WHICH CONSUMERS CAN CURRENTLY SWITCH,

          2   BUT THOSE FIRMS MIGHT ENTER WITH A PRODUCT IN THE FUTURE.

          3   AND THE QUESTION IS, IS THE POTENTIAL COMPETITION -- IS THE

          4   POSSIBILITY THAT THOSE FIRMS MIGHT ENTER IN THE FUTURE --

          5   WILL THAT AFFECT THE PRICES THAT A PROFIT-MAXIMIZING FIRM IS

          6   CHARGING BEFORE THAT ENTRY OCCURS?

          7             AND WHAT ECONOMISTS HAVE CONCLUDED -- AND IS

          8   GENERAL PRACTICE -- IS THAT THE ENTRANT ENTERING INTO THE

          9   MARKET IS GOING TO ASK THE QUESTION, NOT WHAT ARE PRICES

         10   LIKE NOW, BUT WHAT ARE THE PRICES GOING TO BE LIKE AFTER I

         11   ENTER?  HE DOESN'T CARE WHAT THE PRICES ARE NOW.  THE AMOUNT

         12   OF MONEY HE'S GOING TO MAKE DEPENDS ON WHAT THE PRICES ARE

         13   AFTER THEY ENTER.

         14             SO IF THE INCUMBENT MONOPOLIST WILL HAVE THE

         15   CHANCE TO ADJUST HIS PRICES IN TIME FOR THE ENTRANT, WHAT

         16   THE ENTRANT IS GOING TO BE FACED WITH IS NOT THE CURRENT

         17   PRICES; HE'S GOING TO BE FACED WITH WHAT THE PRICES WILL BE

         18   AFTER HE ENTERS.

         19             AND UNDER THOSE CIRCUMSTANCES, THE MONOPOLIST

         20   CANNOT, IN FACT, DETER ENTRY BY KEEPING HIS PRICES DOWN.

         21   OKAY.  AND WHAT'S MORE, HE WILL HAVE NO INCENTIVE TO REDUCE

         22   HIS PRICES CURRENTLY IN ORDER TO PREVENT ENTRY.  UNDER THOSE

         23   CIRCUMSTANCES, WHICH FITS THIS MARKET AS WELL AS A LARGE

         24   NUMBER OF OTHERS, THE MONOPOLIST'S BEST STRATEGY IS

         25   SUMMARIZED AS ENTRY MAY OCCUR, BUT IT'S NOT GOING TO BE
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          1   AFFECTED BY THE LEVEL OF PRICES THAT I CHARGE, AND SO MY

          2   PROFIT-MAXIMIZING STRATEGY IS ALWAYS TO MAKE HAY WHILE THE

          3   SUN SHINES.

          4             AND I THINK THAT'S THE CASE HERE.  AND THAT'S BEEN

          5   THE CASE IN A LARGE NUMBER OF INDUSTRIES THAT I'VE STUDIED.

          6   Q.  AGAIN, A DIFFERENT TOPIC.  MR. LACOVARA ASKED YOU SOME

          7   QUESTIONS ABOUT THE BE OS.  DO YOU RECALL THAT TOPIC?

          8   A.  YES.

          9   Q.  AND HE -- THE SUGGESTION WAS THAT THE BE OS MIGHT OFFER

         10   SUBSTANTIAL COMPETITION FOR THE WINDOWS OPERATING SYSTEM IN

         11   THE RELEVANT MARKET.  DO YOU RECALL THOSE QUESTIONS?

         12   A.  YES.

         13             MR. SCHWARTZ:  I'D LIKE TO OFFER AT THIS TIME IN

         14   EVIDENCE, YOUR HONOR, WHAT'S BEEN PREMARKED AS GOVERNMENT

         15   EXHIBIT 568 AND HAND UP TO THE COURT AN ARTICLE WHICH, AS I

         16   UNDERSTAND, HAS BEEN DOWNLOADED FROM THE MERCURY NEWS WEB

         17   SITE.  IT IS ENTITLED, "BE GETS BOOST FROM INTEL, HITACHI."

         18   AND IT'S DATED AS POSTED AT 10:00 P.M. PST, WEDNESDAY,

         19   NOVEMBER 18TH, 1998.

         20             MR. LACOVARA:  YOUR HONOR, MAY I ASK MR. SCHWARTZ,

         21   ISN'T IT CORRECT THE DATE OF THE ARTICLE IS ACTUALLY JULY

         22   1997, SIR?

         23             MR. SCHWARTZ:  I SEE THAT DATE.

         24             YES.  MY UNDERSTANDING IS THAT THAT IS A LINK TO A

         25   RELATED STORY, NOT THE DATE OF THIS ARTICLE.
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          1             MR. LACOVARA:  ON THAT REPRESENTATION, NO

          2   OBJECTION, YOUR HONOR.

          3             THE COURT:  GOVERNMENT'S 568 IS ADMITTED.

          4                                   (WHEREUPON, PLAINTIFFS'

          5                                   EXHIBIT NUMBER 568 WAS

          6                                   RECEIVED IN EVIDENCE.)

          7   BY MR. SCHWARTZ:

          8   Q.  DR. WARREN-BOULTON, SHOWING YOU NOW GOVERNMENT'S EXHIBIT

          9   568 -- PERHAPS YOU'D LIKE A MOMENT TO LOOK OVER IT.  I AM

         10   GOING TO DIRECT YOUR ATTENTION IN PARTICULAR TO THE LAST

         11   PARAGRAPH ON THE SECOND PAGE OF THE DOCUMENT.

         12   A.  MY APOLOGIES.  I HAVE NOT SEEN THIS BEFORE.

         13   Q.  TAKE A MOMENT TO LOOK OVER IT AND TELL ME WHEN YOU'RE

         14   READY, PLEASE.

         15   A.  YES.

         16   Q.  DIRECTING YOUR ATTENTION NOW, DR. WARREN-BOULTON, TO THE

         17   LAST PARAGRAPH ON THE SECOND PAGE OF THE DOCUMENT -- I WILL

         18   READ IT INTO THE RECORD.  "THE HITACHI FLORA P.C.'S WILL

         19   START UP BOTH OPERATING SYSTEMS SIMULTANEOUSLY IN WHAT'S

         20   KNOWN IN THE INDUSTRY AS A 'DUAL BOOT', LETTING USERS SWITCH

         21   BETWEEN THE TWO AS NEEDED."

         22             AND DIRECTING YOUR ATTENTION THEN ALSO TO THE

         23   THIRD PAGE OF THE DOCUMENT, TO THE FOURTH AND THE FIFTH

         24   PARAGRAPHS DOWN -- AND I WILL READ THOSE AS WELL.

         25             "MANY OF THE IMPROVEMENTS IN BE OS 4.0 WERE
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          1   DESIGNED TO LET THE OPERATING SYSTEM WORK MORE EFFICIENTLY

          2   WITH THE WINDOWS ENVIRONMENT BY ADDING SUPPORT FOR THE

          3   WINDOWS FILE SYSTEM -- THE WAY DATA IS ORGANIZED WHEN IT'S

          4   STORED IN A P.C. -- AND THE CAPABILITY OF WORKING WITH

          5   MICROSOFT'S NETWORKING TECHNOLOGY.

          6             "`WE DON'T WANT TO COMPETE DIRECTLY WITH MICROSOFT

          7   TO BE THE ONLY OPERATING SYSTEM ON THE P.C.,' GASSEE NOTED,

          8   'BUT WE CAN BE COMPLEMENTARY.'"

          9             DR. WARREN-BOULTON, IS IT YOUR UNDERSTANDING,

         10   BASED ON THIS DOCUMENT, THAT WHAT IS BEING REPORTED HERE IS

         11   THAT THE BE OS OPERATING SYSTEM IS BEING LOADED BY HITACHI

         12   ONTO P.C.'S, NOT INSTEAD OF WINDOWS, BUT IN ADDITION TO

         13   WINDOWS?

         14   A.  NO.  THAT --

         15             MR. LACOVARA:  OBJECTION, YOUR HONOR, IF I MAY.  I

         16   THINK THAT'S DEFINITELY LEADING.  HE SAID HE HAD NEVER SEEN

         17   THE DOCUMENT BEFORE AND HAD NO KNOWLEDGE OF IT.

         18             THE COURT:  HIS QUESTION WAS "IS IT YOUR

         19   UNDERSTANDING"?  TO WHICH HE CAN SAY "YES" OR "NO."

         20             THE OBJECTION IS OVERRULED.

         21             THE WITNESS:  WELL, IT'S CERTAINLY MY

         22   UNDERSTANDING FROM THE DOCUMENT, AND IT WAS ALSO ACTUALLY A

         23   PRIOR UNDERSTANDING, THAT THE BE OS IS USED BY PEOPLE WHO

         24   ARE ALSO GOING TO USE THE MICROSOFT OPERATING SYSTEM.  IN

         25   THIS PARTICULAR CASE OF THE HITACHI FLORA, WE'RE TALKING
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          1   ABOUT USING THE BE OS AND WINDOWS OPERATING SYSTEM ON THE

          2   SAME MACHINE.

          3             THE BE OS, WHILE IT'S AN OPERATING SYSTEM, SINCE

          4   IT, FOR ALL PRACTICAL PURPOSES, GETS USED WITH THE WINDOWS

          5   OPERATING SYSTEM, IS NOT A REPLACEMENT.  IT'S NOT REALLY A

          6   SUBSTITUTE FOR THE WINDOWS OPERATING SYSTEM.  IN FACT,

          7   TECHNICALLY SPEAKING, AN ECONOMIST IS LIKELY TO LOOK AT THE

          8   WAY THE BE OS IS USED AND SAY THAT IT'S A COMPLEMENT TO THE

          9   WINDOWS OPERATING SYSTEM -- THAT HAVING THE BE OS OPERATING

         10   SYSTEM AVAILABLE INCREASES THE VALUE TO USERS OF HAVING A

         11   WINDOWS OPERATING SYSTEM.  IT DOESN'T DECREASE THE VALUE TO

         12   USERS OF HAVING A WINDOWS OPERATING SYSTEM.

         13             AND WHEN YOU'RE DEFINING A RELEVANT MARKET, YOU

         14   ONLY INCLUDE SUBSTITUTES RATHER THAN COMPLEMENTS IN THAT

         15   DIRECT MARKET.  SO TO THE EXTENT THAT THE BE OS IS AN

         16   ECONOMIC COMPLEMENT TO THE WINDOWS OPERATING SYSTEM, THOSE

         17   USES WOULD NOT, IN FACT, BE INCLUDED.

         18             THE COURT:  WHY WOULD ONE HAVE TWO OPERATING

         19   SYSTEMS?

         20             THE WITNESS:  WELL, THE BE OS, AS I UNDERSTAND IT,

         21   IS PARTICULARLY GOOD WITH SUN'S VERY SPECIALIZED

         22   APPLICATIONS, SO THAT -- BUT ONLY WITH A VERY SMALL NUMBER

         23   OF SPECIALIZED APPLICATIONS.  SO YOUR PROBLEM IS, I'VE GOT A

         24   MACHINE.  I DON'T WANT TO BUY TWO MACHINES.  I WANT TO, YOU

         25   KNOW, JUST SPEND ALL THE MONEY FOR THE HARDWARE AND I WOULD
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          1   LIKE TO USE TWO -- I DON'T WANT TO HAVE TO USE TWO MACHINES.

          2   SO IT ECONOMIZES ON -- IT SUBSTITUTES, SHALL WE SAY, FOR

          3   MACHINES, BUT IT DOESN'T SUBSTITUTE FOR THE WINDOWS

          4   OPERATING SYSTEM.

          5             THE COURT:  ALL RIGHT.

          6   BY MR. SCHWARTZ:

          7   Q.  TURNING AGAIN TO A RELATED TOPIC, MR. LACOVARA ALSO

          8   ASKED YOU SOME QUESTIONS ABOUT AN OPERATING SYSTEM KNOWN AS

          9   LINUX, WHICH -- AND HE SHOWED YOU A BOX WHICH ORIGINATED

         10   WITH A FIRM CALLED RED HAT.  DO YOU RECALL THAT EXHIBIT --

         11   A.  YES.

         12   Q.  -- AND THAT TOPIC?  WE'D LIKE TO SHOW AT THIS POINT,

         13   YOUR HONOR, A VIDEOTAPE DEPOSITION OF MR. SPARKS FROM

         14   CALDERA.

         15             I UNDERSTAND MICROSOFT HAS ALSO MADE A

         16   COUNTERDESIGNATION.  I'M NOT SURE WHETHER WE'RE ABLE TO

         17   SEPARATE OUT THE PORTIONS WHICH THE PLAINTIFFS HAVE

         18   DESIGNATED FROM THE PORTIONS THAT MICROSOFT HAS DESIGNATED,

         19   BUT WE WILL, IN ANY EVENT, PLAY THE ENTIRE THING.

         20             THE COURT:  ALL RIGHT.  WHO IS THE WITNESS AGAIN?

         21             MR. SCHWARTZ:  THIS IS MR. BRYAN SPARKS OF

         22   CALDERA.

         23             THE COURT:  OF CALDERA.  WHO PRODUCED --

         24             MR. SCHWARTZ:  CALDERA, AS YOU'LL HEAR IN THE

         25   EXCERPT, YOUR HONOR, ALSO MARKETED A LINUX OPERATING-SYSTEM
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          1   PRODUCT.

          2             THE COURT:  OKAY.

          3             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

          4             QUESTION:  "IS WINDOWS 95 A COMPETITOR TO

          5   OPENLINUX?

          6             ANSWER:  AS A SERVER, NO, NOT AT ALL.

          7             QUESTION:  IS IT A COMPETITOR IN ANY WAY IN YOUR

          8   OPINION?

          9             ANSWER:  WELL -- I WOULD SAY NO, BUT I KNOW WE

         10   HAVE DOCUMENTS THAT PUT WINDOWS 95 IN SOME COMPETITIVE

         11   CHARTS, AND THE REASON IS IS BECAUSE THERE WAS A TIME WHEN

         12   YOU COULD -- THERE WAS A WEB SERVER AVAILABLE FOR

         13   WINDOWS 95, FOR INSTANCE, WHICH, YOU KNOW, YOU GET ASKED

         14   ABOUT IT.  AND SO YOU HAVE TO AT LEAST GIVE PEOPLE

         15   INFORMATION ABOUT THAT KIND OF PRODUCT INCLUSION THAT

         16   MICROSOFT DECIDED TO DO.  WE REALLY DON'T COMPETE WITH THEM.

         17   EVERY TIME I SAY TO THE PRESS, YOU KNOW -- I THINK I'M VERY

         18   CONSISTENT IN SAYING WINDOWS 95 IS NOT A COMPETITOR.  WE

         19   JUST DON'T VIEW OURSELF BEING ABLE TO TAKE AWAY THE DESKTOP

         20   SPACE.  WHEN WE FIRST STARTED THE COMPANY, WE PROBABLY HAVE

         21   MORE -- WE HAD MORE NAIVE ASPIRATIONS THAN WE DO NOW, AND WE

         22   MAY HAVE SAID THINGS BACK THEN.  WE EVEN CALLED OUR PRODUCT

         23   NETWORK DESKTOP.  WE DON'T DO THAT ANYMORE.  WE COULDN'T GET

         24   THE APPLICATION BASE AND SO FORTH, AND SO CURRENTLY, WE

         25   DON'T CONSIDER WINDOWS 95 A COMPETITOR.
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          1             QUESTION:  WHY NOT?  WOULD YOU ELABORATE ON THAT?

          2   WHY IS WINDOWS 95 NOT A COMPETITOR TO OPENLINUX GENERALLY?

          3             ANSWER:  WELL, WE ARE PROBABLY MORE -- INSTEAD OF

          4   A COMPETITOR, WE PROBABLY ALLOW OPENLINUX, AT LEAST OUR

          5   RETAIL VERSION, TO ACTUALLY RUN WITH WINDOWS 95.  IN FACT,

          6   WE GO TO LENGTHS TO MAKE SURE THAT AT BOOT TIME, THE

          7   CUSTOMER CAN DECIDE WHETHER TO BOOT WINDOWS 95 OR BOOT

          8   OPENLINUX.  AND IF THEY BOOT OPENLINUX, WE PROVIDE

          9   FACILITIES FOR THEM TO REWRITE FILES LOCATED ON THE

         10   WINDOWS 95 PARTITION OF THEIR HARD DISK.  SO WE ACTUALLY GO

         11   TO GREAT PAINS TO MAKE SURE WE INTEROPERATE WITH WINDOWS 95.

         12   WE JUST DON'T HAVE THE APPLICATION BASE TO REALLY COMPETE AS

         13   A DESKTOP.  WE KIND OF NEED SOME THIRD PARTY EXTERNAL EVENT

         14   THAT WOULD CHANGE THE PARADIGM OF WHAT PEOPLE THINK OF

         15   DESKTOPS FOR US TO HAVE A SHOT THERE.

         16             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         17             MR. LACOVARA:  YOUR HONOR, I BELIEVE IT TO BE THE

         18   CASE THAT THE PLAINTIFFS WERE NOT ABLE TO INCLUDE

         19   TECHNICALLY ALL OF OUR DESIGNATIONS.  I'D ASK THAT THEY BE

         20   READ AT THIS TIME INTO THE RECORD.

         21             THE COURT:  SURELY.

         22             MR. SCHWARTZ:  NO OBJECTION, YOUR HONOR.

         23             MR. LACOVARA:  I'M SORRY.  I AM TOLD NOW THAT

         24   THERE IS ANOTHER DESIGNATION THAT'S ABOUT TO BE --

         25             MR. SCHWARTZ:  WE DO HAVE A FURTHER DESIGNATION.

                                                                              52

          1             MR. LACOVARA:  OKAY.  IF YOU WOULD READ OURS AT

          2   THE END, THEN.

          3             MR. SCHWARTZ:  YOU MAY READ THEM, IF YOU WISH.

          4             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

          5             QUESTION:  "IF YOU COULD FLIP TO THE PAGE WHICH

          6   HAS BEEN BATES NUMBERED CDOJ000775, PLEASE, AND AT THE TOP,

          7   THAT PAGE IS ENTITLED 'THE DESKTOP OS INDUSTRY.'

          8             ANSWER:  OKAY.

          9             QUESTION:  SEE IN THE MIDDLE OF THE PAGE WHERE IT

         10   SAYS 'BARRIERS TO ENTRY ARE HIGH'?

         11             ANSWER:  YES.

         12             QUESTION:  AND THEN IT HAS BULLET POINTS LISTING

         13   BARRIERS TO ENTRY?

         14             ANSWER:  YES.

         15             QUESTION:  THE FIRST BARRIER THAT IS LISTED HERE,

         16   IT SAYS, 'DEVELOPMENT COST TO CREATE A COMPETITIVE DESKTOP

         17   OS ARE VERY HIGH'.

         18             ANSWER:  YES.

         19             QUESTION:  WHAT IS YOUR UNDERSTANDING OF WHAT THAT

         20   MEANS?

         21             ANSWER:  WELL, PROBABLY SEVERAL THINGS.  ONE IS

         22   THAT THE APPLICATION BASE OUT THERE IS WRITTEN TO A WINDOWS

         23   API, AND WRITING A WINDOWS COMPATIBLE OPERATING SYSTEM

         24   THAT'S CAPABLE OF RUNNING WINDOWS APPLICATIONS WITHOUT

         25   MICROSOFT'S SUPPLIED OPERATING SYSTEM IS VERY DIFFICULT.  WE
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          1   TRIED THAT FOR SOME TIME IN A SISTER COMPANY AND WHEN I WAS

          2   AT NOVELL, AND WE JUST DETERMINED THAT THE BREADTH OF API'S

          3   IS ASTONISHING, AND MICROSOFT ADDS API'S AT WHAT WE PERCEIVE

          4   AS AT AN INCREDIBLE RATE, AND KEEPING UP WITH THAT API AND

          5   DEVELOPING A COMPATIBLE PRODUCT IS VERY, VERY DIFFICULT.

          6   AND EVEN IF YOU CREATED THAT, YOU'D HAVE A HARD TIME

          7   BRANDING IT AS AN ACCEPTABLE PLATFORM BECAUSE OF THE BREADTH

          8   OF THE API.

          9             QUESTION:  AND WHAT ARE THE DIFFICULTIES IN

         10   CREATING A PRODUCT THAT WOULD MAKE WINDOWS APPLICATIONS BE

         11   COMPATIBLE WITH OTHER OPERATING SYSTEMS, SUCH AS LINUX?

         12             ANSWER:  WELL, IT'S THE SHEER NUMBER OF API'S THAT

         13   ARE EXPOSED IN WINDOWS -- WINDOWS 95 OR EVEN BEFORE.  JUST

         14   THE NUMBER OF API'S ALONE IS DIFFICULT.  IT SEEMS LIKE NEW

         15   FEATURES ARE ADDED TO WINDOWS AND THEN NEW API'S ARE DEFINED

         16   AT THE SAME TIME.  IN ADDITION, MICROSOFT DEFINES

         17   PROGRAMMING LAYERS THAT SIT ABOVE THE API LAYER, AND SO YOU

         18   CAN'T JUST CLONE THE API'S.  YOU'VE THEN GOT TO CLONE THE

         19   INFRASTRUCTURE ABOVE AS WELL.  EXAMPLE, THE MICROSOFT

         20   FOUNDATION CLASSES THAT MICROSOFT SHIPS ON THEIR DEVELOPER

         21   CD.  SO JUST THE BREADTH OF THE ENVIRONMENT TO CLONE.  IT'S

         22   NOT -- I MEAN ONCE YOU HAVE -- IT'S NOT SO MUCH THAT THE

         23   API'S ARE INCOMPREHENSIBLE.  IT'S THE FACT THAT THERE ARE SO

         24   MANY OF THEM AND THAT NEW ONES CAN BE ADDED SO QUICKLY, THAT

         25   MAKES IT SO DIFFICULT TO HAVE A COMPETITIVE PRODUCT.
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          1             QUESTION:  OKAY.  BEFORE YOU TESTIFIED ABOUT WABI,

          2   AND I BELIEVE THAT YOU TESTIFIED THAT IT CAN RUN

          3   APPLICATIONS FOR WINDOWS THAT WERE DEVELOPED FOR

          4   WINDOWS 3.1.  DOES WABI ALLOW" --

          5             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

          6             MR. SCHWARTZ:  I BELIEVE, YOUR HONOR -- MICROSOFT

          7   CAN CONFIRM -- THAT THIS IS NOW THE PORTION WHICH MICROSOFT

          8   HAS DESIGNATED.

          9             MR. LACOVARA:  YOUR HONOR, IT'S ONE OF THE

         10   PORTIONS.  THE OTHER, I BELIEVE THERE ARE TECHNICAL REASONS

         11   WHY THEY COULDN'T, BUT TO EXPEDITE THIS, I WILL EITHER READ

         12   IT TO THE WITNESS ON RECROSS --

         13             THE COURT:  OKAY.  WILL YOU INTERJECT WHENEVER YOU

         14   THINK IT'S APPROPRIATE TO READ YOUR DESIGNATIONS.

         15             MR. LACOVARA:  THANK YOU, YOUR HONOR.

         16             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         17             QUESTION:  -- A 32-BIT WINDOWS APPLICATIONS TO RUN

         18   ON LINUX?

         19             ANSWER:  FIRST OF ALL, WABI REQUIRES A COPY OF

         20   WINDOWS TO RUN INSIDE OF IT.  IT IS NOT A WINDOWS CLONE.  IT

         21   IS AN ENVIRONMENT IN WHICH YOU CAN INSTALL A COPY OF

         22   WINDOWS 3.X.  SO A COPY OF WINDOWS IS RUNNING.  SO THERE IS

         23   NO -- WABI IS NOT A CLONE.  IT IS NOT A WINDOWS COMPATIBLE

         24   ENVIRONMENT.  IT IS SIMPLY AN ENVIRONMENT THAT ALLOWS

         25   WINDOWS TO RUN, IN ADDITION TO THE OPERATING SYSTEM
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          1   UNDERNEATH.

          2             NOW I NEED THE QUESTION RESTATED.  SORRY.

          3             QUESTION:  BEFORE YOU TESTIFIED ABOUT WABI, AND I

          4   BELIEVE THAT YOU TESTIFIED THAT IT CAN RUN APPLICATIONS FOR

          5   WINDOWS THAT WERE DEVELOPED FOR WINDOWS 3.1.  DOES WABI

          6   ALLOW A 32-BIT WINDOWS APPLICATION TO RUN ON LINUX?

          7             ANSWER:  NO, SINCE YOU INSTALL A COPY OF

          8   WINDOWS 3.X, YOU RUN APPLICATIONS THAT RUN ON WINDOWS 3.X.

          9   YOU CAN'T RUN APPLICATIONS THAT REQUIRE WINDOWS 95, BECAUSE

         10   A COPY OF WINDOWS 95 ISN'T INSTALLED.

         11             QUESTION:  YOU TESTIFIED, I BELIEVE, THAT CALDERA

         12   GOES TO GREAT LENGTHS TO ENSURE THAT OPENLINUX BASE RUNS

         13   WITH WINDOWS ALSO INSTALLED ON THE COMPUTER.  WHY IS THAT?

         14             ANSWER:  WELL, BECAUSE THAT'S THE -- WE HAVE

         15   FOUND, ONE, OUR INTUITION SAID FOR THE CUSTOMERS THAT WILL

         16   BUY OUR PRODUCT RETAIL, MOST LIKELY THEY WILL BE RUNNING A

         17   COPY OF WINDOWS ON THE P.C. THAT IS THE TARGET MACHINE FOR

         18   THE PRODUCT THEY JUST BOUGHT.  SECOND, WE HAD REAL USER

         19   INPUT THAT THE NUMBER -- THAT A HIGH PERCENTAGE -- AND I

         20   CAN'T REMEMBER THE NUMBER, BUT IT WAS GREATER THAN 50

         21   PERCENT -- ACTUALLY DO, INDEED, RUN WINDOWS 95.  SO OUR

         22   HUNCH WAS RIGHT.  OUR CUSTOMER FEEDBACK WAS THAT, YOU KNOW,

         23   THE MAJORITY OF THE PEOPLE RAN WITH WINDOWS AND SO THEY

         24   DUAL-BOOT IT IS WHAT WE CALL IT -- ALLOWED TO CHOOSE WHICH

         25   OS TO BOOT AT BOOT TIME.
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          1             QUESTION:  IS WABI SOMETIMES CALLED A WINDOWS

          2   EMULATOR?

          3             ANSWER:  WELL, WRONGLY, PERHAPS.  IT IS NOT A

          4   WINDOWS EMULATOR.

          5             QUESTION:  AND THAT'S BECAUSE OF THE REASONS THAT

          6   YOU JUST DESCRIBED?

          7             ANSWER:  RIGHT.  IT REQUIRES A COPY OF WINDOWS TO

          8   RUN.

          9             QUESTION:  HAS CALDERA ATTEMPTED TO DEVELOP A

         10   WINDOWS EMULATOR OR SOMETHING THAT WOULD ALLOW APPLICATIONS

         11   WRITTEN FOR WINDOWS 95 TO RUN LINUX?

         12             ANSWER:  CALDERA HAS NOT, BUT BEFORE WE DID AND

         13   UNDER NOVELL, AND A SISTER COMPANY TO US, ALSO FUNDED BY

         14   RAY, HAS ATTEMPTED THAT."

         15             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         16   BY MR. SCHWARTZ:

         17   Q.  DR. WARREN-BOULTON, HOW, IF AT ALL, DOES MR. SPARKS'

         18   TESTIMONY REGARDING THE BARRIERS THAT CALDERA ENCOUNTERED IN

         19   ATTEMPTING TO MARKET ITS LINUX PRODUCT -- HOW DO THOSE

         20   RELATE TO YOUR VIEWS AS TO THE SUCCESS WHICH A LINUX PRODUCT

         21   MIGHT BE LIKELY TO HAVE IN CONSTRAINING MICROSOFT'S MONOPOLY

         22   POWER?

         23   A.  WELL, THIS IS VERY CONSISTENT WITH WHAT WE'VE BEEN

         24   SAYING.  MY HANDWRITING IS PRETTY GRIM, BUT -- I AM TRYING

         25   TO DO IT VERY FAST -- BUT WHEN I LISTENED TO THIS, WHAT I
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          1   SEE IS BASICALLY FIVE POINTS, WHICH I THINK WE HAVE ALSO

          2   STRESSED WITH RESPECT TO LINUX.

          3             FIRST OF ALL, LINUX IS, TO THE EXTENT THAT IT'S

          4   COMPETING WITH MICROSOFT, IS COMPETING IN THE SERVER MARKET,

          5   AS WE SAID.  THE ATTRACTION OF LINUX IS -- LARGELY HAS BEEN

          6   AS A FILE SERVER, BACK OFFICE, AND PARTICULARLY ON OLD

          7   MACHINES.

          8             THE SECOND POINT THAT HE MAKES IS THAT

          9   LINUX, WHILE THEY MAY HAVE HAD HOPES AT SOME POINT OF BEING

         10   A COMPETITOR IN THE DESKTOP MARKET, DOES NOT, IN FACT,

         11   REGARD ITSELF AS A COMPETITOR IN THE DESKTOP MARKET.  AND

         12   THE REASON WHY IT DOESN'T REGARD ITSELF AS A COMPETITOR IN

         13   THE DESKTOP MARKET IS BECAUSE IT SIMPLY DOESN'T HAVE THE

         14   STOCK OF APPLICATIONS AVAILABLE TO USERS OF LINUX THAT WOULD

         15   BE NECESSARY FOR SOMEBODY TO SAY, "I'LL USE LINUX INSTEAD OF

         16   WINDOWS."

         17             THE THIRD POINT IS THAT BECAUSE OF THAT, TO THE

         18   EXTENT THAT PEOPLE USE LINUX FOR SUCH PURPOSES, THEY USE IT

         19   ON A MACHINE WITH WINDOWS, IN OTHER WORDS, AS A DUAL BOOT.

         20             THE STORY IS THE SAME AS WE HAVE JUST SEEN WITH

         21   RESPECT TO BE OS, WHICH IS YOU CAN'T DO WITHOUT WINDOWS IF

         22   IT'S A DESKTOP FUNCTION, BECAUSE ONLY WITH WINDOWS CAN YOU

         23   GET TO THOSE APPLICATIONS.  AND SO WHILE YOU CAN USE LINUX

         24   ON A DESKTOP MACHINE, IT BECOMES A COMPLEMENT RATHER THAN A

         25   SUBSTITUTE FOR THE WINDOWS OPERATING MACHINE.
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          1             FOURTH, MR. SPARKS I THINK EXPLAINS QUITE WELL

          2   THAT YOU CANNOT GET OUT OF THIS PROBLEM SIMPLY BY TRYING TO

          3   CLONE THE WINDOWS SET OF API'S OR BY TRYING TO DEVELOP A

          4   MATCHING SET OF API'S, BOTH BECAUSE THE API'S ARE GROWING SO

          5   RAPIDLY AND THEY ARE SO EXTENSIVE, AND, ALSO, I THINK,

          6   BECAUSE OF THE DEVELOPMENT TOOLS PROBLEM THAT HE ALSO NOTED

          7   THERE.

          8             AND I THINK HE ALSO NOTED THAT YOU CAN'T SOLVE THE

          9   PROBLEM BY CREATING AN INTERFACE THAT WILL CREATE A

         10   COMPATIBILITY BETWEEN THAT SET OF APPLICATIONS, THAT WABI IS

         11   NOT SUCH AN INTERFACE AND THAT NOBODY HAS BEEN ABLE TO COME

         12   UP WITH A WAY TO INTRODUCE SOME KIND OF MIDDLEWARE THAT WILL

         13   SAY, "LET'S TAKE THE WINDOWS 95 APPLICATIONS AND LET THEM

         14   RUN ON LINUX."  THAT'S JUST TECHNICALLY NOT BEEN POSSIBLE,

         15   DESPITE EFFORT.

         16             AND I THINK SO HIS CONCLUSION IS THE SAME AS WHAT

         17   I WOULD DRAW, WHICH IS THAT THE ONLY WAY THAT AN OPERATING

         18   SYSTEM, LIKE LINUX, IS REALLY GOING TO BECOME A REAL

         19   COMPETITOR TO THE WINDOWS OPERATING SYSTEM ON THE DESKTOP,

         20   IS IF THERE IS, IN MR. GATES' AND OTHER PEOPLE'S TERMS, A

         21   PARADIGM SHIFT -- SOMETHING DRAMATIC HAS TO HAPPEN.  AND THE

         22   THING THAT'S DRAMATIC THAT HAS TO HAPPEN IS THAT OPERATING

         23   SYSTEMS THAT WANT TO ENTER AS OPERATING SYSTEMS HAVE TO HAVE

         24   SOME WAY OF ACCESSING APPLICATIONS THAT ARE CROSS-PLATFORM.

         25             AND IT IS PRECISELY THE DEVELOPMENT OF
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          1   APPLICATIONS THAT ARE CROSS-PLATFORM THAT IS THE FOCUS OF

          2   THE BROWSER WARS HERE.  AND IT IS INHIBITING THAT

          3   DEVELOPMENT -- INHIBITING THAT PARADIGM SHIFT.  SO I THINK

          4   IT'S A VERY NICE PIECE OF EVIDENCE.

          5   Q.  AGAIN, A SOMEWHAT DIFFERENT TOPIC, DR. WARREN-BOULTON.

          6   YOU TESTIFIED THAT, AS AN ECONOMIST, YOU CANNOT INFER FROM A

          7   GIVEN LEVEL OF INNOVATION IN A PARTICULAR MARKET THE

          8   EXISTENCE OF COMPETITION OR MONOPOLY IN THAT MARKET.  DID I

          9   UNDERSTAND YOU CORRECTLY?

         10   A.  YES.  THE LEVEL OF INNOVATION IS NOT A WAY TO DIAGNOSE

         11   WHETHER OR NOT MONOPOLY POWER IS THERE.  YOU CAN'T -- IF YOU

         12   ARE ASKING THE QUESTION, "DOES THIS FIRM HAVE MONOPOLY

         13   POWER"?  YOU CAN'T SAY, OH, IT INNOVATES A GREAT DEAL AND,

         14   THEREFORE, IT IS OR ISN'T A MONOPOLIST, OR IT INNOVATES VERY

         15   LITTLE AND, THEREFORE, IT IS OR IS NOT A MONOPOLIST.  THE

         16   LEVEL OF INNOVATION DOESN'T LET YOU DIAGNOSE WHETHER OR NOT

         17   THIS HAS -- THIS FIRM HAS MONOPOLY POWER.

         18   Q.  NOW, WHAT CONCLUSION, IF ANY, HAVE YOU REACHED AS TO

         19   WHETHER MICROSOFT'S CONDUCT REDUCES THE INCENTIVES OF OTHER

         20   FIRMS TO INNOVATE IN THE P.C. OPERATING SYSTEM MARKET AND IN

         21   RELATED MARKETS?

         22   A.  WELL, THAT'S A VERY DIFFERENT QUESTION.  IT SORT OF

         23   FLIPS IT AROUND AND ASKS HOW DOES MICROSOFT'S CONDUCT AFFECT

         24   INNOVATION.  AND THE TWO OBVIOUS AREAS WHERE THERE SHOULD BE

         25   REAL CONCERN WITH RESPECT TO MICROSOFT'S CONDUCT ARE, FIRST,
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          1   INNOVATION IN THE OPERATING SYSTEM MARKET, AND SECOND,

          2   INNOVATION --

          3             THE COURT:  SAY THAT AGAIN.

          4             THE WITNESS:  SORRY.  INNOVATION IN THE OPERATING

          5   SYSTEM MARKET.

          6             THE COURT:  ALL RIGHT.

          7             THE WITNESS:  AND THE SECOND IS INNOVATION IN

          8   MARKETS FOR WHAT WE'RE BROADLY CALLING PARTIAL SUBSTITUTES

          9   HERE, WHERE MICROSOFT BELIEVES THAT COMPETITION IN THOSE

         10   MARKETS CREATES A DIRECT OR INDIRECT THREAT TO THE OPERATING

         11   SYSTEM MARKET.

         12             THE DIFFICULTY WITH THE BEHAVIOR THAT WE'RE

         13   TALKING ABOUT HERE OF CONTROLLING THE BROWSER MARKET IS THAT

         14   BY MAINTAINING THE APPLICATION'S BARRIER TO ENTRY, WHAT IT

         15   DOES IS IT INHIBITS THE INCENTIVE AND ABILITY OF NEW

         16   OPERATING SYSTEM FIRMS TO COME IN, WHETHER IT'S FIRMS -- NEW

         17   FIRMS COMPLETELY OR EXISTING FIRMS LIKE LINUX AND BE OS.

         18             BECAUSE IT REDUCES THE SET OF APPLICATIONS THAT

         19   ARE CRITICALLY IMPORTANT FOR THESE OPERATING SYSTEMS, IT

         20   MAKES DEVELOPMENT OF NEW OPERATING SYSTEMS, AND EXTENSIONS

         21   OF THOSE OPERATING SYSTEMS, AND INNOVATION IN OPERATING

         22   SYSTEMS, AND IN THE VARIETY OF OPERATING SYSTEMS LESS

         23   PROFITABLE.  SO IN TERMS OF THE EFFECT ON INNOVATION, THE

         24   FIRST AND MOST IMPORTANT EFFECT, I THINK, OF THE CONDUCT IS

         25   THAT IT IS DESIGNED TO BLOCK A WORLD IN WHICH, YOU KNOW,
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          1   THERE'S LET A THOUSAND FLOWERS BLOOM IN THE OPERATING SYSTEM

          2   MARKET.  NOBODY CAN TELL YOU WHAT THAT WORLD WILL LOOK LIKE,

          3   BUT WE'D ALL LIKE A CHANCE TO FIND OUT WHAT IT DOES LOOK

          4   LIKE.

          5             AND THEN THE SECOND MARKET IS IN AREAS WHERE -- OF

          6   PARTIAL SUBSTITUTES WHERE MICROSOFT, BY ESTABLISHING A

          7   REPUTATION FOR AGGRESSIVELY ATTACKING ANYBODY WHO BEGINS TO

          8   INNOVATE AND PROVIDE A PRODUCT WHICH THEY THINK HAS A

          9   POTENTIAL PLATFORM THREAT, CLEARLY REDUCES THE INCENTIVE OF

         10   ANYBODY TO INVEST IN OR INNOVATE IN THAT AREA.

         11             SO THOSE ARE THE TWO AREAS WHERE I WOULD EXPECT

         12   THE EFFECTS OF MICROSOFT'S CONDUCT ON INNOVATION TO BE MOST

         13   SEVERE.

         14             MR. SCHWARTZ:  YOUR HONOR, I WOULD LIKE TO SHOW AT

         15   THIS POINT A VIDEO CLIP FROM THE DEPOSITION OF MARC

         16   ANDREESSEN, WHO WAS, OF COURSE, A NETSCAPE EXECUTIVE.  THIS

         17   IS FROM A DEPOSITION ON JULY 15TH, 1998.  I UNDERSTAND

         18   MICROSOFT HAS ALSO OFFERED A COUNTERDESIGNATION HERE.  AND

         19   I'M NOT SURE WHETHER WE'VE -- WE HAVE NOT, I THINK, BEEN

         20   ABLE, FOR TECHNICAL REASONS, TO INCORPORATE THAT.

         21             THE COURT:  I WOULD LIKE IT IF YOU COULD TRY TO

         22   OVERCOME WHAT THESE TECHNICAL PROBLEMS ARE.

         23             MR. SCHWARTZ:  I THINK --

         24             THE COURT:  GIVEN TIME, WOULD YOU BE ABLE TO DO

         25   IT?
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          1             MR. SCHWARTZ:  YES.  I THINK THE PROBLEM WAS WE

          2   DIDN'T RECEIVE THE COUNTERDESIGNATION IN TIME TO DO IT, YOUR

          3   HONOR.

          4             THE COURT:  ALL RIGHT.  MR. LACOVARA.

          5             MR. LACOVARA:  WE COUNTERDESIGNATED THE SAME DAY

          6   WE GOT THEM, WHICH WAS YESTERDAY, YOUR HONOR.

          7             THE COURT:  ALL RIGHT.  I'M NOT FAULTING YOU FOR

          8   DELAYED DESIGNATIONS.  I AM JUST TRYING TO FIND OUT HOW WE

          9   CAN GO ABOUT GETTING IT DONE.

         10             MR. LACOVARA:  I THINK THERE ARE TWO WAYS, YOUR

         11   HONOR.  EITHER ONE IS ACCEPTABLE TO MICROSOFT.  THE FIRST

         12   WOULD BE TO HAVE THIS DEFERRED UNTIL SUCH TIME AS THEY CAN

         13   IMAGE THE PORTIONS OF THE DEPOSITION TO BE DESIGNATED.  THE

         14   OTHER IS -- FOR THIS ONE, OUR DESIGNATION IS RELATIVELY

         15   SHORT.  I AM PERFECTLY HAPPY TO HAVE MR. SCHWARTZ READ IT

         16   INTO THE RECORDS, EITHER BEFORE OR AFTER THEIR DESIGNATION,

         17   IF THE COURT WANTS TO HAVE IT EXPEDITED.

         18             THE COURT:  WELL, IF WE TOOK AN EARLY NOONTIME

         19   RECESS, COULD WE GET IT ACCOMPLISHED OVER THE NOONTIME

         20   RECESS?

         21             MR. SCHWARTZ:  I DON'T KNOW, YOUR HONOR.  MAY I

         22   CONFER ON THAT POINT?

         23             THE COURT:  YES.  GO AHEAD AND CONFER.

         24             MR. SCHWARTZ:  YOUR HONOR, IF WE MAY, TO EXPEDITE

         25   THIS, WE'LL SIMPLY READ BOTH OURS AND THEIRS.  WOULD THAT BE
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          1   ACCEPTABLE?

          2             THE COURT:  DO IT AS YOU WISH.  HENCEFORTH, I

          3   WOULD LIKE VERY MUCH TO HAVE BOTH DESIGNATION AND

          4   COUNTERDESIGNATION INCLUDED IN THE SAME VIDEOTAPE AND

          5   SCROLL, IF WE CAN DO IT.

          6             MR. SCHWARTZ:  WE WILL CERTAINLY TRY AND DO THAT,

          7   YOUR HONOR.

          8             THE COURT:  IT MAKES IT A MUCH MORE USABLE RECORD.

          9             MR. SCHWARTZ:  I APPRECIATE THAT, YOUR HONOR.  AND

         10   WE WILL MAKE EVERY EFFORT TO DO THAT.

         11             THE COURT:  ALL RIGHT.

         12             MR. SCHWARTZ:  BUT JUST TO MOVE THINGS ALONG HERE,

         13   I WILL READ, IF I MAY.

         14             THE COURT:  WELL, I AM NOT GOING TO OBJECT TO YOUR

         15   PLAYING THE VIDEOTAPE AND THE SCROLL, SO LONG AS

         16   MR. LACOVARA IS CONTENT TO HAVE HIS COUNTERDESIGNATION READ.

         17             MR. SCHWARTZ:  THAT'S FINE.  AND I WILL BE HAPPY

         18   TO READ MICROSOFT'S COUNTERDESIGNATION AFTER THE VIDEOTAPE

         19   HAS BEEN PLAYED.

         20             THE COURT:  ALL RIGHT.  FINE.

         21             MR. SCHWARTZ:  THANK YOU.

         22             (PLAYING VIDEOTAPE EXCERPT.)

         23             QUESTION:  HAVE YOU EVER MADE STATEMENTS ABOUT

         24   NAVIGATOR BEING A PLATFORM THAT CAN DO EVERYTHING THAT

         25   WINDOWS CAN DO, OTHER THAN CONTROL DEVICES?
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          1             ANSWER:  I DON'T RECALL.  I MAY HAVE, AND IF I

          2   DID, IT WAS IN REFERENCE TO THE DIRECTION IN WHICH I

          3   BELIEVED AT CERTAIN POINTS IN TIME THAT BROWSERS WOULD BE

          4   ABLE TO EVOLVE.

          5             CLEARLY THE EVOLUTIONARY TRACK THAT BROWSERS WERE

          6   ON FOR AT LEAST A PERIOD OF TIME WAS TOWARDS BECOMING MORE

          7   AND MORE GENERAL-PURPOSE PLATFORMS.

          8             I MADE REFERENCE EARLIER TO THE BROWSER BEING A

          9   DIFFERENT KIND OF PLATFORM FOR A DIFFERENT KIND OF

         10   APPLICATION.  BUT THE VECTOR THAT BROWSERS WERE ON IN '94,

         11   '95 AND '96, AND THE KINDS OF THINGS THAT DEVELOPERS ASKED

         12   US FOR WERE MORE AND MORE API'S, MORE AND MORE PLATFORM

         13   FEATURES, MAKING IT EASIER AND EASIER TO BUILD A MUCH

         14   BROADER RANGE OF APPLICATIONS, INCLUDING ULTIMATELY,

         15   THEORETICALLY, THE FULL RANGE OF APPLICATIONS THAT ONE RUNS

         16   ON MODERN OPERATING SYSTEMS.

         17             AGAIN, IT IS ACTUALLY POSSIBLE TO IMPLEMENT ANY

         18   APPLICATION ON ANY PLATFORM.  IT'S JUST A MATTER OF HOW EASY

         19   IS IT OR HOW TYPICAL IS IT OR HOW COMMON IT IS.  SO WE WERE

         20   ENGAGED IN A PRETTY DETERMINED EFFORT, ESPECIALLY IN '94,

         21   '95 AND INTO EARLY '96 TO MAKE BROWSERS INTO A MUCH MORE OF

         22   A GENERAL-PURPOSE PLATFORM.

         23             QUESTION:  AND THE VECTOR, AS YOU CALL IT -- DID

         24   THE VECTOR CHANGE AFTER 1996?

         25             ANSWER:  THE VECTOR WAS CHANGING -- THE VECTOR,
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          1   OBVIOUSLY, WAS, HIGHLY DYNAMIC, AS WE LIKE TO SAY.  BUT AS

          2   THE PRICING PRESSURE ON BROWSERS BECAME CLEAR AND AS, FOR

          3   EXAMPLE, IT BECAME CLEAR THAT WE WERE NOT GOING TO HAVE

          4   ACCESS TO A P.C. OEM CHANNEL OR AN ISP CHANNEL, TO THE

          5   EXTENT THAT IT BECAME CLEAR THAT MICROSOFT WAS ENGAGING IN A

          6   BROAD RANGE OF SALES AND MARKETING AND DEVELOPMENT TACTICS

          7   DESIGNED TO DISCOURAGE OR MAKE VERY DIFFICULT DEVELOPMENT OF

          8   SOFTWARE APPLICATIONS ON OR FOR PLATFORMS OTHER THAN

          9   WINDOWS, IT BECAME CLEAR TO US IN THE '96-'97 TIMEFRAME THAT

         10   IT WAS NOT AN ECONOMICALLY FEASIBLE PROPOSITION TO CONTINUE

         11   THAT DEVELOPMENT PATH.  WE WOULD NEVER GENERATE A RETURN.

         12             QUESTION:  IS IT YOUR TESTIMONY, SIR, THAT THE

         13   ONLY THING THAT CHANGED THE VECTOR WERE THE PRACTICES OF

         14   MICROSOFT?

         15             ANSWER:  NO.  THE THING THAT CHANGED THE VECTOR

         16   WAS THE REALIZATION THAT WE WOULD NOT BE ABLE TO GENERATE AN

         17   ECONOMIC RETURN.

         18             QUESTION:  AND THAT WAS BECAUSE OF?

         19             ANSWER:  WE BELIEVE THAT WAS BECAUSE OF -- THAT

         20   WAS BECAUSE OF FACTORS, INCLUDING PRICING PRESSURE ON

         21   BROWSERS ULTIMATELY DOWN TO ZERO.  THAT WAS BECAUSE OF LACK

         22   OF ACCESS TO THE OEM CHANNEL, TO THE ISP CHANNEL, TO THESE

         23   OTHER CHANNELS.  THAT WAS BECAUSE OF MARKETING CAMPAIGNS BY

         24   MICROSOFT'S DEVELOPER PROGRAM THAT WERE VERY BROAD-BASED.

         25   IT WAS BECAUSE OF A BROAD RANGE OF MARKET FACTORS, MANY OF
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          1   THEM DRIVEN BY MICROSOFT.

          2             QUESTION:  WERE THERE ANY TECHNICAL FACTORS --

          3   WERE THERE ANY TECHNICAL FACTORS UNIQUE TO THE USE OF OR

          4   SPECIFIC TO THE USE OF NAVIGATOR AS A PLATFORM THAT MADE IT,

          5   IN YOUR VIEW, LESS LIKELY THAT IT WOULD BECOME AS BROAD

          6   BASED A PLATFORM AS YOU MIGHT HAVE ENVISIONED?

          7             ANSWER:  THERE MAY HAVE BEEN AT SPECIAL POINTS IN

          8   TIME, BUT, IN GENERAL, MY VIEW OF TECHNOLOGY, ESPECIALLY

          9   SOFTWARE, IS THAT IT IS HIGHLY MALLEABLE, SO WITH SUFFICIENT

         10   EFFORT AND SUFFICIENT TIME, VIRTUALLY ANYTHING IS POSSIBLE.

         11             THE QUESTION IN MANAGING A SOFTWARE GROUP OR A

         12   SOFTWARE COMPANY -- THE QUESTION IS NOT IS IT POSSIBLE TO DO

         13   SOMETHING.  THE QUESTION IS, IS IT POSSIBLE TO DO IT IN A

         14   SUFFICIENTLY FINITE AMOUNT OF TIME WITH A SUFFICIENTLY

         15   FINITE SET OF RESOURCES AND THEN GENERATE AN ECONOMIC

         16   RETURN.  AND THAT WAS WHAT INITIALLY WE MAY HAVE THOUGHT WAS

         17   THE CASE, AND THEN SUBSEQUENTLY WE THOUGHT WAS NOT THE CASE.

         18             (END OF VIDEOTAPE EXCERPT.)

         19             MR. SCHWARTZ:  I WILL BE HAPPY NOW, YOUR HONOR, TO

         20   READ MICROSOFT'S DESIGNATION.

         21             (EXCEPT READ AS FOLLOWS:)

         22             QUESTION:  NOW, JUST PICKING UP ON THAT, DO YOU

         23   CONSIDER NOW COMMUNICATOR TO BE A PLATFORM?

         24             ANSWER:  I CONSIDER COMMUNICATOR TO BE A PLATFORM

         25   FOR A CLASS OF NETWORK-CENTRIC SOFTWARE APPLICATIONS THAT
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          1   ONE ACCESSES WITH A BROWSER.  SO THE IMPORTANT THING HERE, I

          2   BELIEVE, IS THAT THERE ARE DIFFERENT KINDS OF PLATFORMS FOR

          3   DIFFERENT KINDS OF SOFTWARE APPLICATIONS.

          4             A RELATIONAL DATABASE IS A PLATFORM FOR A CERTAIN

          5   CLASS OF BUSINESS APPLICATIONS, LIKE GENERAL LEDGER.  A

          6   DESKTOP OPERATING SYSTEM IS A PLATFORM FOR APPLICATIONS LIKE

          7   WORD PROCESSORS.  A BROWSER IS A PLATFORM FOR APPLICATIONS

          8   LIKE ONLINE BANKING, FOR EXAMPLE, WHERE THEY ARE ACCESSED

          9   USING THE BROWSER OVER THE NET.

         10             SO WITHIN THE CONTEXT OF THOSE DEFINITIONS, YES.

         11             QUESTION:  OKAY.  AND DOES COMMUNICATOR HAVE

         12   API'S?

         13             ANSWER:  YES.

         14             QUESTION:  SO YOU CAN WRITE APPLICATIONS -- ONE

         15   CAN WRITE APPLICATIONS FOR COMMUNICATOR?

         16             ANSWER:  ONE CAN WRITE --

         17             QUESTION:  AM I UNDERSTANDING THE TECHNOLOGY

         18   CORRECTLY?

         19             ANSWER:  ONE CAN WRITE A CLASS OF APPLICATIONS --

         20   NETWORK-CENTRIC APPLICATIONS FOR COMMUNICATOR.  ONE CANNOT

         21   EASILY WRITE ANY APPLICATION FOR COMMUNICATOR.  ONE WOULD

         22   FIND IT VERY DIFFICULT, FOR EXAMPLE, TO WRITE A GENERAL

         23   LEDGER PACKAGE OR A WORD PROCESSOR USING THESE API'S.  BUT

         24   AN ONLINE BANKING APPLICATION WOULD BE RELATIVELY

         25   STRAIGHTFORWARD TO WRITE.
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          1             QUESTION:  AND YOU CONSIDER WINDOWS 98 TO BE A

          2   PLATFORM AS WELL?

          3             ANSWER:  YES.  FOR DESKTOP APPLICATIONS.

          4             QUESTION:  AND FOR OTHER APPLICATIONS?

          5             ANSWER:  AGAIN, IN THEORY, ANY PLATFORM CAN BE

          6   USED TO WRITE ANY APPLICATION.  IN THEORY, IF YOU HAVE ONES

          7   AND ZEROS, YOU CAN DO ANYTHING YOU WANT, GIVEN A SUFFICIENT

          8   AMOUNT OF TIME.

          9             IN PRACTICE, WINDOWS 98 MAKES IT RELATIVELY EASY

         10   TO WRITE DESKTOP APPLICATIONS, LIKE WORD PROCESSORS.  IF, ON

         11   THE OTHER HAND, YOU WANTED TO WRITE AN ONLINE BANKING

         12   APPLICATION, YOU WOULD PROBABLY USE A BROWSER AS YOUR

         13   PLATFORM, WHETHER INTERNET EXPLORER OR NETSCAPE NAVIGATOR.

         14             QUESTION:  DO YOU CONSIDER INTERNET EXPLORER TO BE

         15   PART OF THE WINDOWS 98 PLATFORM?

         16             ANSWER:  NO, I DON'T.  I CONSIDER THE WINDOWS 98

         17   PLATFORM TO BE THE SET OF API'S THAT WINDOWS 98 PROVIDES TO

         18   SOFTWARE DEVELOPERS.  AND I CONSIDER INTERNET EXPLORER TO BE

         19   A BROWSER, WHICH IS A PLATFORM IN AND OF ITSELF, WHICH IS A

         20   SEPARATE PROGRAM AND, IN FACT, A SEPARATE PLATFORM, IN

         21   PRACTICE, FOR A DIFFERENT KIND OF APPLICATION.

         22             QUESTION:  OKAY.  AND WHEN YOU SAY IT'S A SEPARATE

         23   PLATFORM IN PRACTICE, WHAT DO YOU MEAN BY THAT?

         24             ANSWER:  I MEAN THAT, IN PRACTICE, IF I'M A

         25   SOFTWARE DEVELOPER AND I WANT TO WRITE A WORD PROCESSOR, I
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          1   WILL USE THE WINDOWS 98 PLATFORM, AND IF I WANT TO WRITE AN

          2   ONLINE BANKING APPLICATION, I WILL USE THE INTERNET EXPLORER

          3   PLATFORM.

          4             (END OF READING.)

          5             MR. SCHWARTZ:  AND THAT CONCLUDES MICROSOFT'S

          6   COUNTER-DESIGNATION, YOUR HONOR.

          7             THE COURT:  VERY WELL.

          8   BY MR. SCHWARTZ:

          9   Q.  DR. WARREN-BOULTON, HOW DOES MR. ANDREESSEN'S TESTIMONY

         10   REGARDING THE CHANGE, AS HE PUT IT, IN THE VECTOR OF BROWSER

         11   DEVELOPMENT BECAUSE OF THE CUTTING OFF OF THE POSSIBILITY OF

         12   A PROFITABLE ECONOMIC RETURN, AS HE PUT IT -- HOW DOES THAT

         13   RELATE, IF AT ALL, TO THE TESTIMONY YOU JUST GAVE WITH

         14   RESPECT TO THE WAYS IN WHICH MICROSOFT'S CONDUCT MAY REDUCE

         15   INNOVATION IN THE P.C. OPERATING SYSTEM AND RELATED MARKETS?

         16   A.  I HAVEN'T REFERRED SPECIFICALLY TO INNOVATION IN

         17   BROWSERS.  AS I UNDERSTAND WHAT MR. ANDREESSEN IS SAYING, HE

         18   IS SAYING THAT IF YOU TAKE A LOOK AT THE EFFECT OF

         19   MICROSOFT'S CONDUCT -- IN PARTICULAR, THE ZERO PRICING AND

         20   THE EXCLUSION FROM THE ISP'S -- THAT FACED WITH THE

         21   PROSPECTS OF ZERO PRICING FOR INABILITY TO MAKE MONEY

         22   DIRECTLY IN THE BROWSER MARKET AND INABILITY TO DISTRIBUTE

         23   AS COST EFFECTIVELY THE BROWSER, MR. ANDREESSEN, OR HIS

         24   COLLEAGUES AT NETSCAPE, MADE A DECISION TO CUT BACK ON THE

         25   AMOUNT OF INNOVATION THAT NETSCAPE WAS PREPARED TO ENGAGE
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          1   IN -- IN PARTICULAR, THE INNOVATION IN THE FORM OF EXTENDING

          2   THE NUMBER AND VARIETY OF API'S IN ORDER TO BECOME MORE, IF

          3   YOU LIKE, OF A DIRECT COMPETITOR WITH WINDOWS.

          4             SO I BELIEVE THAT WHAT MR. ANDREESSEN IS SAYING IS

          5   THAT IF WE LOOK SPECIFICALLY AT THE CONDUCT IN QUESTION,

          6   WHICH IS THE PRICING AND THE EXCLUSIONARY ACTIONS, THAT THE

          7   EFFECTS OF THAT CONDUCT BY ITSELF WAS TO REDUCE THE

          8   INCENTIVES AND THE AMOUNT OF INNOVATION THAT NETSCAPE

          9   ENGAGED IN, WHICH WOULD MAKE PERFECTLY GOOD SENSE.

         10             MR. SCHWARTZ:  ON THE SAME TOPIC, YOUR HONOR, I

         11   WOULD LIKE TO READ NOW, IF I MAY, TWO SHORT EXCERPTS FROM

         12   THE IN-COURT TESTIMONY OF MR. BARKSDALE, WHICH I BELIEVE WE

         13   CAN PUT UP ON THE SCREEN.

         14             YES.  THIS IS FROM THE THE 10/21/98 P.M. SESSION,

         15   PAGE 55, BEGINNING AT LINE 3.

         16             (EXCERPT WAS READ AS FOLLOWS:)

         17             QUESTION:  I DIDN'T ASK HOW.  I SAID "IF."  HAS

         18   IT?  HAS MICROSOFT'S CONDUCT REDUCED INNOVATION IN BROWSING

         19   SOFTWARE?

         20             ANSWER:  YES.

         21             QUESTION:  WOULD THERE HAVE BEEN GREATER

         22   INNOVATION IF YOU HAD MAINTAINED YOUR 85 PERCENT, OR

         23   WHATEVER, MARKET SHARE, AS YOU CALCULATED, IN BROWSING

         24   SOFTWARE?

         25             ANSWER:  NOT NECESSARILY MARKET SHARE, BUT I WOULD
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          1   ARGUE THAT IF WE MAINTAINED REVENUE, WE WOULD HAVE BEEN ABLE

          2   TO PUT IT IN MORE ADVANCED FEATURES OF THE PRODUCT, SURELY.

          3   WE HAD MORE PLANS TO DO THAT, AND WE CANCELLED THE PLANS.

          4   THE CHOICE IS NOT GIVEN TO THE CONSUMER ANY MORE.

          5             (END OF READING EXCERPT.)

          6             MR. SCHWARTZ:  AND THE NEXT EXCERPT IS FROM PAGE

          7   58.  IT'S ALSO UP ON THE SCREEN, LINE 6.

          8             QUESTION:  WOULD THERE HAVE BEEN GREATER

          9   INNOVATION IN BROWSING SOFTWARE IF MICROSOFT HADN'T STARTED

         10   MAKING SOFTWARE THAT PROVIDES THE ABILITY TO BROWSE THE WEB?

         11             ANSWER:  FOR FREE?

         12             QUESTION:  FOR A PRICE, FOR FREE, OR WHATEVER.

         13             ANSWER:  I WOULD ARGUE IF THEY HAD MADE IT FOR A

         14   PRICE, THE MARKET SHARE WOULD NOT HAVE DROPPED TO WHERE IT

         15   IS.  IT WOULD STILL NOT BE FREE.  WE WOULD HAVE MORE THAN

         16   HALF OF THE REVENUE STREAM COMING IN, AND WE WOULD BE

         17   INNOVATING A HECK OF A LOT MORE, YES, SIR.

         18             (END OF READING.)

         19             MR. SCHWARTZ:  I AM SORRY.  YOUR HONOR, WE HAVE

         20   THREE EXCERPTS.  LET ME READ THE THIRD, IF I MAY, FROM PAGE

         21   59, BEGINNING AT LINE 2.

         22             (READING EXCERPT AS FOLLOWS:)

         23             QUESTION:  WELL, YOU HAVE BEEN -- AND I DON'T WANT

         24   TO PUT WORDS IN YOUR MOUTH -- BUT AS I UNDERSTAND YOUR

         25   TESTIMONY, YOU TESTIFIED THAT MICROSOFT HAD SOMEHOW REDUCED
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          1   INNOVATION IN BROWSING SOFTWARE.  HAVE THEY REDUCED IT ONLY

          2   FOR NETSCAPE OR FOR THE ENTIRETY OF PEOPLE WHO CONTRIBUTE TO

          3   INNOVATION IN THAT AREA?

          4             ANSWER:  I WOULD SAY THEY HAVE REDUCED IT IN

          5   INNOVATION IN THE BROWSER SOFTWARE COMPONENT OR PRODUCT AREA

          6   FOR ALL PEOPLE WHO WOULD HAVE BEEN WORKING IN THIS AREA

          7   TODAY BY GIVING IT AWAY FOR FREE AND, THEREFORE, MAKING IT

          8   NONECONOMIC.

          9             QUESTION:  AND HAVE BROWSER PRODUCTS GREATLY

         10   IMPROVED OVER THE LAST FOUR YEARS?

         11             ANSWER:  THEY HAVE IMPROVED IN MANY WAYS, BUT

         12   CERTAINLY NOT AS MUCH AS THEY COULD HAVE.

         13             (END OF READING EXCERPT.)

         14   BY MR. SCHWARTZ:

         15   Q.  DR. WARREN-BOULTON, HOW, IF AT ALL, DOES MR. BARKSDALE'S

         16   TESTIMONY THAT MICROSOFT'S CONDUCT HAS REDUCED INNOVATION IN

         17   THE BROWSER MARKET, NOT JUST FOR NETSCAPE BUT FOR OTHER

         18   FIRMS -- HOW, IF AT ALL, DOES THAT RELATE TO YOUR ANALYSIS

         19   OF MICROSOFT'S CONDUCT ON INNOVATION?

         20   A.  WELL, I THINK IF YOU LOOK AT INNOVATION IN THE BROWSER

         21   MARKET WHEN MICROSOFT FIRST ENTERED, WHAT YOU SEE IS THAT

         22   THERE IS COMPETITION, AND COMPETITION -- GREATER COMPETITION

         23   SPURS INNOVATION.

         24             THE ISSUE THAT MR. BARKSDALE IS DEALING WITH IS IF

         25   WE LOOK AT WHAT HAPPENS WHEN YOU GET -- ONE COMPETITOR
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          1   ESSENTIALLY BECOMES PREDATORY.  AND WHAT HE IS SAYING IS

          2   THAT THE REDUCTION IN REVENUE RESULTED IN HIS MAKING A

          3   DECISION THAT IT SIMPLY WASN'T WORTH IT TO INVEST.

          4             NOW, PARTLY THAT MAY BE BECAUSE THE WAY HE

          5   EXPRESSED IT IS, WE JUST JUST DIDN'T HAVE THE MONEY ANYMORE.

          6   AN ECONOMIST IS LIKELY TO SAY, "WELL, EVEN IF YOU HAD THE

          7   MONEY, IF IT'S NOT A PROFITABLE INVESTMENT TO MAKE ANYMORE,

          8   YOU DON'T MAKE IT."

          9             SO WHETHER -- OR A COMBINATION OF BECAUSE REVENUE

         10   WAS SIMPLY FALLING, OR SIMPLY BECAUSE, LOOKING FORWARD, IT

         11   WAS CLEAR THIS WAS NOT GOING TO BE A PROFITABLE INVESTMENT

         12   TO MAKE, WHAT MR. BARKSDALE IS SAYING IS THAT NOT BECAUSE OF

         13   COMPETITION IN THIS MARKET, BUT BECAUSE OF THE PARTICULAR

         14   ACTIONS TAKEN BY MICROSOFT, THAT HIS LEVEL OF INNOVATION IS

         15   LOWER.  AND HE IS ARGUING THAT IT WAS PROBABLY LOWER IN THE

         16   MARKET AS A WHOLE.

         17             AND THAT MAY WELL BE THE CASE.  ONE OF THE ISSUES

         18   THAT IS FLOATING AROUND IS WHETHER OR NOT -- IF MICROSOFT

         19   HAD NOT DONE WHAT IT DID, WHETHER OR NOT SOMEBODY ELSE WOULD

         20   ALSO HAVE ENTERED INTO THE BROWSER MARKET.

         21             IT'S MY RECOLLECTION, FOR EXAMPLE, THAT AT LEAST

         22   AOL AND OTHERS WERE CONSIDERING EITHER GREATLY IMPROVING

         23   BOOK-LINK TO BECOMING A MORE VIABLE COMPETITOR, BUT IT

         24   LOOKED OUT THERE AND SAID, "WHY DO I WANT TO GET INTO THIS

         25   MARKET WHERE THERE WHO IS SOMEBODY WHO IS CHARGING A ZERO
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          1   PRICE AND IS CLEARLY DETERMINED TO DRIVE EVERYBODY ELSE

          2   OUT."

          3             SO WE MAY HAVE HAD BOTH MORE ENTRY AND MORE

          4   INNOVATION, IN THE MARKET AS A WHOLE, IN THE BROWSER MARKET,

          5   AS WELL AS IN OTHER MARKETS.

          6             THE COURT:  IF YOU'RE MOVING TO ANOTHER SUBJECT --

          7             MR. SCHWARTZ:  I AM, YOUR HONOR.

          8             THE COURT:  WELL, I THINK WE'LL TAKE THE NOONTIME

          9   RECESS NOW AND WE'LL RECONVENE AT 2:00 O'CLOCK.

         10             MR. SCHWARTZ:  VERY WELL.  THANK YOU, YOUR HONOR.

         11             (WHEREUPON, AT 12:10 P.M., THE ABOVE-ENTITLED

         12   MATTER WAS RECESSED FOR LUNCH.)
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