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         1                    P R O C E E D I N G S



         2           THE COURT:  ALL RIGHT, SIR.



         3           MR. LACOVARA:  THANK YOU, YOUR HONOR.



         4                 CONTINUED CROSS-EXAMINATION



         5  BY MR. LACOVARA:



         6  Q.   DR. WARREN-BOULTON, BEFORE WE BROKE FOR LUNCH, I



         7  HANDED YOU A DOCUMENT AND REFERRED YOUR ATTENTION TO



         8  PARAGRAPH 120 OF YOUR TESTIMONY.



         9           I TAKE IT YOU WOULD AGREE WITH MY PERCEPTION THAT



        10  THE WORDS YOU QUOTE ARE ACTUALLY NOT IN THE DOCUMENT; IS



        11  THAT RIGHT?



        12  A.   NO, I'M SORRY, THEY'RE NOT SIDE BY SIDE IN THE SAME



        13  DOCUMENT THERE.



        14           THE DOCUMENT IS A--IS, I GATHER, A SET OF--WITH



        15  THE SLIDES OR WHATEVER, AND THERE ARE SLIDES WITHIN



        16  SLIDES, AND SO ALL THE STATEMENTS THERE ARE IN THE



        17  DOCUMENT, BUT I CAN EXPLAIN HOW ONE SLIDE FITS INTO THE



        18  NEXT.



        19  Q.   IS THE FIRST STATEMENT YOU QUOTE IDENTIFIED AS A



        20  COMPETITIVE LEVER?



        21  A.   YES.



        22           OH, I'M SORRY, THE FIRST STATEMENT WHAT?



        23  Q.   IN PARAGRAPH 120, YOU SAY THAT, QUOTE, WINDOWS



        24  DISTRIBUTION FOR IE AND AS A DRAW FOR PARTNERS, THAT THAT



        25  TEXT APPEARS IN THE DOCUMENT?�
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         1  A.   YES.



         2  Q.   AND ON WHAT PAGE DOES THAT TEXT APPEAR?



         3  A.   MS6 6003212.



         4  Q.   AND IT'S IDENTIFIED AS A COMPETITIVE LEVER?



         5  A.   ACTUALLY, IT'S COMPETITIVE LEVERS, LISTS ONE, TWO,



         6  THREE, FOUR, FIVE.



         7  Q.   OKAY.  MAY I HAVE THE DOCUMENT?



         8           MR. LACOVARA:  MAY I APPROACH, YOUR HONOR?



         9           THE COURT:  SURE.



        10  BY MR. LACOVARA:



        11  Q.   COMPETITIVE LEVERS.



        12  A.   YES.



        13  Q.   CAN YOU TELL ME WHERE THE WORDS YOU QUOTE APPEAR ON



        14  THAT PAGE.



        15  A.   THEY LIST FIVE COMPETITIVE LEVERS.  IF WE ARE ON



        16  6003212, THE FIFTH ONE IS SCALE.  THIS IS THE



        17  INTRODUCTORY, AND THE DOCUMENT GOES ON TO GO THROUGH EACH



        18  ONE OF THOSE FIVE.  THE FIRST ONE, WHICH IS SCALE, IS IN



        19  3214, WHICH IS TWO PAGES DOWN, SO HE'S TALKING ABOUT SCALE



        20  BEING A COMPETITIVE LEVER, AND YOU GET THE SLIDE ON SCALE.



        21  AND UNDER SCALE HE SAYS, "WINDOWS DISTRIBUTION DOT DOT FOR



        22  IE AND AS A DRAW FOR PARTNERS," SO I CONCLUDE FROM THAT



        23  THAT WINDOWS DISTRIBUTION FOR IE AND AS A DRAW FOR



        24  PARTNERS IS A COMPETITIVE LEVER.  YES, THAT'S WHERE IT



        25  COMES FROM.�
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         1  Q.   OKAY.  NOW, LET ME REFER YOU NOW BACK TO



         2  PARAGRAPH--PAGE 47 WHERE WE WERE BEFORE, WHERE YOU CITE IN



         3  FOOTNOTE 77 THE TESTIMONY OF STEVEN VON RUMP.



         4           AND YOU UNDERSTAND MR. VON RUMP TO WORK FOR MCI;



         5  CORRECT?



         6  A.   THAT'S CORRECT.



         7  Q.   OKAY.  AND YOU SAY--YOU TESTIFIED THAT MR. VON RUMP



         8  GAVE SOME REASONS WHY MCI AGREED TO ENTER INTO A DEAL WITH



         9  MICROSOFT TO DISTRIBUTE INTERNET EXPLORER TECHNOLOGIES;



        10  CORRECT?



        11  A.   YES.



        12  Q.   AND ISN'T IT CORRECT THAT YOU OMITTED THE VERY FIRST



        13  REASON THAT MR. VON RUMP MENTIONED IN YOUR CITATION, WHICH



        14  WAS THAT MCI BELIEVED THAT MICROSOFT WOULD BE SUCCESSFUL



        15  IN THE LONG RUN AND THAT IT WOULD BENEFIT MCI TO BE SEEN



        16  AS A MAJOR DISTRIBUTOR OF MICROSOFT SOFTWARE.  DO YOU



        17  RECALL THAT TESTIMONY FROM MR. VON RUMP?



        18  A.   WHY DON'T YOU GIVE ME THE DEPOSITION.



        19  Q.   LET ME ASK IF YOU RECALL THAT TESTIMONY.  YOU DO OR



        20  YOU DON'T IS YOUR ANSWER, SIR.



        21  A.   DO I RECALL MR. VON RUMP STATING THAT ONE OF THE



        22  FACTORS WHICH WAS IMPORTANT TO HIM IS THAT IN THE LONG RUN



        23  HE FELT THAT MICROSOFT WOULD WIN?  YES.  I CAN'T REMEMBER



        24  IF IT WAS SPECIFICALLY MR. VON RUMP, BUT SEVERAL PEOPLE



        25  HAVE SAID THAT ONE OF THE FACTORS THAT INFLUENCED THEM IS�
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         1  THEY BELIEVED THAT BECAUSE OF MICROSOFT'S POSITION THAT,



         2  IN THE LONG RUN, THEY WERE GOING TO WIN, AND THAT, IN



         3  EFFECT, YOU WANT TO GO WITH A WINNER.



         4  Q.   MY QUESTION WAS WHETHER YOU REMEMBER HIM SAYING HE



         5  WOULD BE SUCCESSFUL IN--MICROSOFT WOULD BE SUCCESSFUL IN



         6  THE MARKETPLACE, AND IT WOULD BE TO MCI'S BENEFIT TO BE



         7  ASSOCIATED WITH A SUCCESSFUL PARTNER?



         8  A.   NO, THAT I DON'T RECALL.



         9  Q.   OKAY.  WHEN DID MICROSOFT AND MCI ENTER INTO THEIR



        10  AGREEMENT?



        11  A.   I DON'T KNOW THE EXACT DATE.



        12  Q.   DO YOU RECALL IT TO BE THE SUMMER OF 1996?



        13  A.   I DON'T KNOW.



        14  Q.   AND LET ME REPRESENT TO YOU THAT IT WAS THE SUMMER OF



        15  1996, AND AT THAT TIME NETSCAPE HAD BEEN A PUBLIC COMPANY



        16  FOR LESS THAN A YEAR AND EXISTENT FOR LESS THAN TWO YEARS;



        17  ISN'T THAT CORRECT?



        18  A.   YOU'RE ASKING IN THE SUMMER OF 1996, HOW LONG



        19  NETSCAPE HAD BEEN A PUBLIC COMPANY?



        20  Q.   ISN'T IT CORRECT THAT AS OF THE SUMMER OF 1996,



        21  NETSCAPE HAD BEEN A PUBLIC COMPANY FOR LESS THAN ONE YEAR



        22  AND HAD BEEN IN EXISTENCE FOR SOMETHING LESS THAN TWO



        23  YEARS?



        24  A.   I'M JUST TRYING TO RECALL WHAT THE DATES ARE THAT IT



        25  WENT PUBLIC AND WHAT DATES THAT DID--IT LOOKS LIKE IT HAD�
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         1  BEEN IN BUSINESS FOR ABOUT TWO YEARS.



         2  Q.   DO YOU BELIEVE IT IS ECONOMICALLY RATIONAL FOR A



         3  COMPANY LIKE MCI TO BELIEVE THAT ITS INTERESTS ARE BETTER



         4  SERVED BY AN ALLIANCE WITH A LARGER ESTABLISHED PARTNER



         5  THAN A RELATIVELY YOUNG STARTUP?



         6  A.   AS A GENERAL STATEMENT, I DON'T THINK THAT YOU CAN



         7  MAKE THAT AS A GENERAL STATEMENT.  IT WOULD DEPEND ON WHAT



         8  EACH SIDE HAD TO OFFER.



         9  Q.   IT WOULD DEPEND ON THE VALUATION OF MCI'S BUSINESS



        10  INTERESTS FROM MCI'S PERSPECTIVE; CORRECT?



        11  A.   I WOULD ASSUME THAT MCI DID WHATEVER WAS IN ITS



        12  SELF-INTEREST TO DO.



        13  Q.   DID YOU TAKE INTO ACCOUNT MCI'S VIEWS AS TO BRAND



        14  AWARENESS, THE QUALITY OF ITS PARTNER AND OTHER ISSUES



        15  WHEN YOU CAME TO YOUR OPINIONS ABOUT WHY THEY DECIDED TO



        16  PART--WHY MCI AND OTHER ISP'S DECIDED TO PARTNER WITH



        17  MICROSOFT INSTEAD OF WITH NETSCAPE?



        18  A.   WHAT I TOOK INTO ACCOUNT WAS WHAT MICROSOFT WAS



        19  OFFERING MCI.



        20  Q.   OKAY.  LOOK AT PARAGRAPH 107 OF YOUR TESTIMONY.  YOU



        21  SAY THAT MICROSOFT'S CAMERON MYHRVOLD TESTIFIED THAT



        22  MICROSOFT CREATED THE INTERNET CONNECTION WIZARD, IN PART,



        23  TO INDUCE ISP'S TO GRANT PREFERENCES FOR MICROSOFT'S



        24  BROWSER.



        25           NOW, WHAT ELSE DID MR. MYHRVOLD SAY ON THIS�
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         1  QUESTION; NAMELY, WHY MICROSOFT CREATED THE INTERNET



         2  CONNECTION WIZARD?



         3           INDEED, SIR, WHAT DID HE SAY WAS MICROSOFT'S



         4  PRIMARY REASON FOR HAVING DONE SO?



         5  A.   I CAN'T RECALL WHAT HE SAID.  IF YOU HAVE THE



         6  DEPOSITION, YOU CAN LOOK AT IT.



         7  Q.   WELL, DO YOU RECALL HIM TO HAVE SAID THAT THE PRIMARY



         8  REASON MICROSOFT CREATED THE INTERNET CONNECTION WIZARD



         9  WAS TO MAKE IT EASY FOR PEOPLE TO GET ON THE INTERNET



        10  BECAUSE MICROSOFT STUDIES HAD LEARNED THAT CONNECTION TO



        11  THE INTERNET WAS THE NUMBER ONE REASON WHY PEOPLE WERE



        12  BUYING PC'S?



        13  A.   BUT IF--THE POINT IS THE REASON WHY IT'S VALUABLE TO



        14  THE ISP'S AND WHY IT WORKS IS BECAUSE IT DOES MAKE IT



        15  EASIER.  SO, THE FACT THAT IT MAKES IT EASIER TO HOOK UP



        16  TO THE--TO THE INTERNET IS THE REASON WHY THE ISP WANTS TO



        17  BE THERE.



        18  Q.   MY QUESTION IS:  DO YOU REMEMBER THAT ASPECT OF



        19  MR. MYHRVOLD'S TESTIMONY WHICH IS NOT REFLECTED IN YOUR



        20  OWN, SIR?  THAT WAS THE QUESTION.



        21  A.   DO I RECALL HIM SAYING SOMETHING LIKE THAT?  NO, I



        22  DON'T RECALL HIM SAYING SOMETHING LIKE THAT, BUT I--I--IT



        23  ALSO WOULDN'T MEAN ANYTHING TO ME IF HE DID.



        24  Q.   SO, DO YOU RECALL MR. MYHRVOLD SAYING SPECIFICALLY



        25  THAT MICROSOFT'S STUDIES HAVE DETERMINED THAT CONNECTIVITY�
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         1  TO THE INTERNET WAS THE NUMBER ONE REASON WHY PEOPLE WERE



         2  PURCHASING PERSONAL COMPUTERS AROUND THE TIME WINDOWS 95



         3  WAS CREATED?



         4  A.   WHETHER IT'S MR. MYHRVOLD OR NOT, CERTAINLY THERE WAS



         5  A GENERAL BELIEF IN THE INDUSTRY THAT ONE OF THE MAJOR



         6  REASONS PEOPLE WERE BUYING NEW COMPUTERS WAS TO ACCESS THE



         7  INTERNET.



         8  Q.   AND I THINK YOUR ANSWER TO MY QUESTION TWO QUESTIONS



         9  AGO INDICATED YOUR AGREEMENT WITH THE PROPOSITION THAT THE



        10  INTERNET CONNECTION WIZARD DOES, IN FACT, MAKE IT EASY FOR



        11  PEOPLE TO CONNECT TO THE INTERNET?



        12  A.   THE INTERNET CONNECTION WIZARD BY ITSELF AS OPPOSED



        13  TO WHAT?  THE FACT THAT YOU CAN INTERCONNECT WHEN YOU



        14  FIRST START USING YOUR COMPUTER, OBVIOUSLY, IS USEFUL.



        15  THERE ARE A NUMBER OF DIFFERENT WAYS IN WHICH THAT COULD



        16  BE DONE.



        17           IT'S NOT CLEAR TO ME THAT SOMEHOW THE CONSUMER



        18  IS--IS--IS BETTER OFF BECAUSE THEY COULD ONLY DO IT DURING



        19  THE BOOTUP SEQUENCE AS OPPOSED TO RIGHT AFTERWARDS.



        20  Q.   WELL, WHAT ANALYSIS DID YOU DO TO JUSTIFY YOUR



        21  CONCLUSIONS ABOUT HOW CONSUMERS WOULD BE BETTER OFF?



        22           A LARGE PART OF YOUR TESTIMONY TALKS ABOUT



        23  CONSUMER WELFARE.



        24  A.   YES.



        25           WELL, CONSUMERS WOULD BE BETTER OFF, IN MY�
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         1  BELIEF, IF THERE WAS COMPETITION AMONGST OPERATING



         2  SYSTEMS, AND THAT IS THE PURPOSE OF WHAT'S GOING ON HERE.



         3  THAT IF, AS A RESULT OF THESE ACTIONS, MICROSOFT PRESERVES



         4  A MONOPOLY IN COMPUTER OPERATING SYSTEMS, IT IS MY BELIEF,



         5  BASED ON A GREAT DEAL OF EXPERIENCE THAT COMPETITION IS



         6  BETTER THAN MONOPOLY AND CONSUMERS ARE BETTER OFF UNDER



         7  COMPETITION THAN THE OWNER OF A MONOPOLY, AND THAT'S THE



         8  GAIN TO THE CONSUMERS.



         9  Q.   THE QUESTION, SIR, WAS ABOUT THE INTERNET CONNECTION



        10  WIZARD AND GETTING CONNECTED TO THE INTERNET.



        11  A.   YES.  YOU ASKED ME WHAT THE SOURCE OF THE GAIN TO THE



        12  CONSUMERS WAS, AND IT WAS PRESERVING COMPETITION IN THE



        13  OPERATING SYSTEMS MARKET.



        14  Q.   AND WHAT IS THE BASIS FOR YOUR TESTIMONY THAT THERE



        15  ARE MULTIPLE WAYS FOR CONSUMERS TO GET CONNECTED TO THE



        16  INTERNET AND THAT, IN YOUR VIEW, THE INTERNET CONNECTION



        17  WIZARD IS ONLY ONE OF MANY WAYS TO DO IT EASILY?



        18  A.   I'M JUST SAYING THAT TO SIGN UP FOR AN INTERNET



        19  CONNECTION, THERE ARE A NUMBER OF DIFFERENT WAYS TO DO IT.



        20  IT DOESN'T HAVE TO BE EMBEDDED IN THE STARTUP SEQUENCE.



        21  THAT WAS, ACCORDING TO MR. MYHRVOLD, THAT PUTTING THE



        22  WIZARD WHERE IT WAS, WAS DONE FOR--THE PURPOSE OF DOING



        23  THIS WAS TO PRESERVE THE VALUE OF BEING ON THE ICW TO AN



        24  ISP WHO GOT THE RIGHT TO BE ON THE ICW.  IT MADE, IN



        25  EFFECT, THAT SCARCE AND VALUABLE COMMODITY TO THE�
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         1  PARTICULAR ISP THAT GOT THE FIRST CRACK AT THAT CUSTOMER.



         2           THE PURPOSE, AS I UNDERSTAND IT, OF WHAT



         3  MR. MYHRVOLD IS SAYING IS THAT WE WANTED TO CREATE A



         4  SITUATION INTO WHICH WE WOULD CONTROL WHICH ISP'S GOT THE



         5  FIRST CRACK AT A CUSTOMER AT THE MOMENT AT WHICH THAT WAS



         6  MOST VALUABLE TO THE ISP, AND THAT WAS THE PURPOSE OF



         7  PUTTING THE ICW IN THE STARTUP PROCESS.



         8  Q.   AND THAT, AGAIN, IS TESTIMONY THAT YOU RENDER WITH



         9  RESPECT TO WINDOWS 95 THAT DOES NOT APPLY TO WINDOWS 98;



        10  ISN'T THAT CORRECT?



        11  A.   IN WHAT SENSE DOES IT NOT APPLY?  YOU'RE TALKING



        12  SINCE THE RELAXATION IN JUNE OF '98?



        13  Q.   IS IT NOT CORRECT, SIR, THAT BOTH PRIOR TO AND AFTER



        14  JUNE OF 1998, MICROSOFT HAS GRANTED EVERY SINGLE REQUEST



        15  FOR AN OEM THAT WISHED TO PLACE ITS OWN INTERNET



        16  CONNECTION SEQUENCE BEFORE THE MICROSOFT INTERNET



        17  CONNECTION WIZARD APPEARS?  ISN'T THAT CORRECT IN THE



        18  FACTS IN THE WORLD AS WE LIVE IN IT TODAY, SIR?



        19  A.   I'M NOT ENTIRELY SURE WHAT YOU'RE ASKING, BUT



        20  IF--THAT DOESN'T SOUND RIGHT.



        21  Q.   THAT DOESN'T SAY RIGHT?



        22  A.   DO YOU WANT TO SAY IT AGAIN?



        23  Q.   IS IT NOT TRUE THAT EVERY COMPAQ MACHINE HAS ITS OWN



        24  INTERNET SELECTION PROCESS--EVERY COMPAQ MACHINE THAT RUNS



        25  WINDOWS 98 HAS ITS OWN INTERNET SERVICE PROVIDER SELECTION�
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         1  PROCESS THAT APPEARS IN THE USER'S FACE BEFORE THE



         2  MICROSOFT INTERNET CONNECTION WIZARD, JUST TO TAKE AN



         3  EXAMPLE?



         4  A.   IT WAS MY UNDERSTANDING THAT--THAT AT LEAST UNTIL THE



         5  RECENT SET OF AGREEMENTS WITH SOME ISP'S TO DO THEIR OWN



         6  INTERNET CONNECTION WIZARD, ONE OF WHICH IS COMPAQ--BUT, I



         7  THINK, AS FAR AS I CAN FIGURE OUT, YOU'RE TALKING ABOUT,



         8  IF I UNDERSTAND WHAT FACTS YOU ARE ALLEGING EXIST, THEY



         9  APPEAR TO RELATE TO RECENT AGREEMENTS WITH A SMALL NUMBER



        10  OF OEM'S--I THINK SIX--TO RUN THEIR OWN ICW, BUT THAT'S A



        11  RECENT DEVELOPMENT.



        12           ARE YOU ALLEGING TO ME THAT THIS HAS BEEN GOING



        13  ON FOR SOME TIME?



        14  Q.   YOU DON'T KNOW HOW RECENT IT IS, DO YOU, SIR, AND YOU



        15  DO NOT HAVE ANY KNOWLEDGE THAT THAT IS ONLY AFTER WHAT YOU



        16  CALL THE JUNE 1998 RELAXATION, DO YOU, SIR?



        17  A.   IT'S CERTAINLY MY UNDERSTANDING THAT THAT IS SINCE



        18  JUNE 1998.



        19  Q.   CAN YOU GIVE ME THE EVIDENTIARY BASIS FOR YOUR



        20  UNDERSTANDING THAT IT'S ONLY POST-JUNE 1998?



        21  A.   WELL, THERE IS A REFERENCE IN THE DIRECT SOMEWHERE TO



        22  THE MICROSOFT--I THINK WE COULD PROBABLY FIND IT; YOU MAY



        23  KNOW BETTER THAN I DO--MICROSOFT ALLOWING, I THINK IT IS,



        24  SIX OEM'S TO PUT IN THEIR OWN ICW IN SOMETHING LIKE 12, IF



        25  MY RECOLLECTION FITS ME, TO PUT IN ISP'S OF THEIR CHOICE.�
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         1  BUT MY--CERTAINLY, MY UNDERSTANDING IS THAT THAT'S A VERY



         2  RECENT DEVELOPMENT.  I CAN'T GIVE YOU THE EXACT DATE, BUT



         3  MY UNDERSTANDING WAS IT WAS SINCE JUNE OF '68 (SIC) OR



         4  APRIL OF '68 (SIC).



         5           I MEAN, WHENEVER MICROSOFT DECIDED TO RELAX ITS



         6  RESTRICTIONS ON ICP'S--ON ISP'S.



         7  Q.   AGAIN, YOU DIDN'T READ THE WINDOWS 98 OPK COVER TO



         8  COVER, DID YOU, SIR?



         9  A.   WINDOWS 98 OPK COVER TO COVER IS A LONG DOCUMENT.



        10  MOST OF IT IS TECHNICAL.



        11  Q.   DID YOU READ THE PORTIONS OF THE OPK THAT DEAL WITH



        12  ALTERNATE ISP SEQUENCES, ISP SIGNUP SEQUENCES?



        13  A.   I MAY HAVE.



        14  Q.   IS IT NOT CORRECT, SIR, THAT EVERY SINGLE OEM THAT



        15  HAS COME TO MICROSOFT AND REQUESTED THE ABILITY TO DO AN



        16  ALTERNATIVE ISP SIGNUP SEQUENCE HAS BEEN GRANTED THAT



        17  ABILITY BY MICROSOFT?



        18  A.   IT'S MY UNDERSTANDING THAT MICROSOFT HAS--HAS, UNTIL



        19  RECENTLY, REFUSED TO ALLOW OEM'S TO INTRODUCE THEIR OWN



        20  VERSION OF AN INTERNET CONNECTION WIZARD OR TO SIMPLY



        21  PLACE ISP'S IN THAT WIZARD.



        22           SO, I'M AT A LOSS TO RESPOND TO YOUR QUESTION.  I



        23  MEAN, YOU SEEM TO BE STATING FACTS THAT--



        24  Q.   I'M ASKING YOU WHETHER WHAT I JUST SAID COMPORTS WITH



        25  YOUR UNDERSTANDING, SIR.�
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         1  A.   I THINK THE SHORT ANSWER--IF I UNDERSTAND WHAT YOU



         2  SAID, THE ANSWER IS NO.



         3  Q.   OKAY.  CAN YOU NAME TO ME THE SIX OEM'S WHO HAVE



         4  RECEIVED THE ABILITY TO PUT IN THEIR OWN ISP REGISTRATION



         5  SEQUENCE?



         6  A.   I THINK MY RECOLLECTION WOULD BE GATEWAY, DELL--IT



         7  WOULD BE SIX MAJOR--I WOULD GUESS COMPAQ, BUT I THINK THE



         8  LIST IS HERE.  DO I REMEMBER WHICH SIX EXACTLY?  NO, BUT



         9  THERE ARE SIX SIGNIFICANT OEM'S.



        10  Q.   AND IT IS CORRECT THAT IN EACH INSTANCE THEIR ISP



        11  SEQUENCE APPEARS BEFORE THE INTERNET CONNECTION WIZARD, SO



        12  THE OEM, NOT MICROSOFT, CONTROLS WHAT YOU CALL THE FIRST



        13  TWO MARKET POSITIONS; ISN'T THAT CORRECT?



        14  A.   I THINK WE MAY HAVE BEEN GOING AROUND IN CIRCLES



        15  HERE.



        16           I THINK THE POINT THAT IS MADE IN THE DIRECT AND



        17  WHICH I'M TRYING TO MAKE IS THAT THAT IS A RECENT CHANGE



        18  BY MICROSOFT, AND IT--BECAUSE IT IS RECENT, IT'S UNDER A



        19  CONTEXT IN WHICH THOSE--THOSE INTERNET--ISP'S HAVE



        20  ALREADY, UNDER OTHER CONTRACTS, SEPARATE CONTRACTS,



        21  COMMITTED TO PREFERENTIAL WINDOWS DISTRIBUTION, SO THAT,



        22  AT A FAIRLY LATE STAGE IN THE PROCESS TO ALLOW A SELECT



        23  GROUP OF OEM'S TO BEGIN TO RECOMMEND ISP'S OF THEIR CHOICE



        24  IS NOT GOING TO SIGNIFICANTLY IMPACT OR SIGNIFICANTLY



        25  CHANGE THE EFFECT THAT THOSE RESTRICTIONS HAVE�
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         1  CUMULATIVELY HAD ON THE ABILITY OF NETSCAPE TO DISTRIBUTE



         2  ITS BROWSER.



         3  Q.   LET'S PARSE THAT, SHALL WE, SIR?



         4           GATEWAY DOES NOT, AS WE ALREADY ESTABLISHED, GIVE



         5  PEOPLE BROWSER CHOICE AT THE SAME TIME THEY SELECT THEIR



         6  ISP; CORRECT?



         7           I'M TAKING YOU BACK ABOUT THREE HOURS.



         8  A.   IT'S MY UNDERSTANDING THAT GATEWAY RESPONDS DIRECTLY



         9  TO A USER PREFERENCE BECAUSE THEY MAKE TO ORDER, SO LET'S



        10  KEEP PARSING AND WE WILL SEE HOW FAR WE GET.



        11  Q.   IT IS NOT YOUR TESTIMONY, IS NOT YOUR UNDERSTANDING



        12  THAT GATEWAY HAS DIFFERENT ISP SEQUENCES DEPENDING ON WHAT



        13  THE USER REQUESTS WHEN THEY ASK FOR A MACHINE, IS IT, SIR?



        14  A.   OH, THAT I DON'T KNOW.



        15  Q.   OKAY.  TELL ME WHICH AGREEMENTS WITH--WHICH ISP'S



        16  COMPAQ HAS AGREEMENTS WITH, AND THE BASIS FOR YOUR



        17  TESTIMONY THAT THEY'RE ALL ISP'S THAT FAVOR MICROSOFT.



        18  A.   I CAN'T TELL YOU WHICH ISP'S COMPAQ HAS AGREEMENTS



        19  WITH.



        20           MY POINT IS, OR WHAT I WAS TRYING TO SAY THERE IS



        21  THAT BY THE TIME MICROSOFT RELAXED THOSE RESTRICTIONS AND



        22  ALLOWED COMPAQ TO CHOOSE ISP'S, THAT THE VAST MAJORITY OF



        23  ISP'S HAD SIGNED BY THAT POINT PREFERENTIAL AGREEMENTS



        24  WITH MICROSOFT AS LATE AS, I THINK, EVEN '97, THAT



        25  MICROSOFT DOCUMENTS SAY THAT 95 PERCENT OF THE SUBSCRIBERS�
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         1  IN THE TOP 80 ISP'S ARE--WITH ISP'S WHICH HAVE



         2  PREFERENTIAL AGREEMENTS WITH MICROSOFT.  THE GAME IS



         3  PRETTY WELL OVER.



         4           NOW, FOR ALL I KNOW, THERE COULD BE SOME ISP THAT



         5  COMPAQ HAS AN AGREEMENT WITH WHICH DOES NOT HAVE A



         6  PREFERENTIAL AGREEMENT WITH MICROSOFT.  THAT'S POSSIBLE.



         7           AND, IN FACT, WHEN THE ISSUE CAME UP SHOULD



         8  MICROSOFT START ALLOWING OEM'S LIKE COMPAQ TO



         9  INTRODUCE--TO MAKE THEIR OWN CHOICES AS TO WHICH ISP'S TO



        10  PUT INTO THE INTERNET CONNECTION WIZARD OR TO ADD THEIR



        11  OWN INTERNET CONNECTION WIZARD, IT WAS MR. MYHRVOLD WHO



        12  OBJECTED TO THIS ON THE GROUNDS THAT "WHY DO WE WANT TO DO



        13  THAT?  THERE MIGHT, IN FACT, BE SOME ISP OUT THERE WITH



        14  WHOM WE DON'T HAVE A PREFERENTIAL AGREEMENT."



        15           SO, IF MR. MYHRVOLD SAYS IT'S A POSSIBILITY, IT'S



        16  PERHAPS A POSSIBILITY.  I THINK HE RECOGNIZED IT WAS A



        17  PROBLEM.



        18  Q.   AND MR. MYHRVOLD WAS OVERRULED BY MICROSOFT, WASN'T



        19  HE, SIR?



        20  A.   I ASSUME SO BECAUSE THE DECISION WAS MADE TO GO



        21  AHEAD, AND I, YOU KNOW...



        22  Q.   IN SPITE OF ALL THE GENERALITIES OF YOUR TESTIMONY,



        23  YOU HAVEN'T LOOKED AT THE SIGNUP SEQUENCES FOR ANY OF



        24  THESE SIX MAJOR OEM'S, HAVE YOU, SIR?



        25  A.   I HAVE NOT LOOKED AT THE INDIVIDUAL SIGNUP SEQUENCES,�
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         1  NO.



         2  Q.   I SEE.  GO TO PARAGRAPH 108 WHERE YOU TALK ABOUT



         3  TECHNOLOGIES THAT ISP'S HAVE TO IMPLEMENT.



         4           AM I CORRECT THAT THIS UNSPECIFIED TECHNOLOGY



         5  REQUIREMENT IS, IN FACT, TWO ACTIVEX CONTROLS AND NOTHING



         6  MORE?



         7  A.   WE WOULD HAVE TO GO BACK AND LOOK AT THE DOCUMENT,



         8  BUT WHICH ONE ARE YOU REFERRING TO?



         9  Q.   EITHER SPRY OR MINDSPRING OR ANY OTHERS.  SPRY AND



        10  MINDSPRING ARE THE TWO THAT YOU CITE, SIR.



        11  A.   I GOT THE--



        12  Q.   WELL, WHAT'S YOUR RECOLLECTION OF WHAT THE



        13  TECHNOLOGIES THAT THEY ARE SUPPOSED TO IMPLEMENT ARE?



        14  A.   MY RECOLLECTION IS THAT THERE IS A SET OF



        15  TECHNOLOGIES THAT SPRY AND MINDSPRING ARE SUPPOSED TO USE.



        16  Q.   ISN'T IT CORRECT THAT THEY ARE ONLY REQUIRED TO



        17  IMPLEMENT TWO ACTIVEX CONTROLS, AND THE ONES LISTED IN THE



        18  DOCUMENTS ARE THINGS LIKE ENHANCED COLOR?



        19  A.   ENHANCED COLOR MAY BE LISTED IN A DOCUMENT, BUT I



        20  THINK THE ANSWER IS THE ONES THAT THEY USE PRIMARILY ARE



        21  ACTIVEX AND OTHERS.  THAT'S ALL IT TAKES.



        22           THE ISSUE IS CAN YOU USE A--ENOUGH MICROSOFT



        23  SPECIFIC TECHNOLOGIES SO THAT IT AFFECTS THE WAY IN WHICH



        24  YOUR PRODUCT IS SEEN ON NETSCAPE?  AND IF IT ONLY TAKES



        25  TWO TECHNOLOGIES, THAT'S ALL IT TAKES.�
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         1  Q.   AND WHERE DO THEY IMPLEMENT THESE TECHNOLOGIES, SIR?



         2  A.   WEB PAGES.



         3  Q.   ON THEIR OWN PROPRIETARY WEB PAGE; RIGHT?  THE HOME



         4  PAGE FOR THE ISP; IS THAT CORRECT?



         5  A.   THAT'S MY RECOLLECTION.



         6  Q.   DO YOU KNOW WHAT A MIRROR SITE IS?



         7  A.   A MIRROR SITE?



         8  Q.   YES.



         9  A.   NO.



        10  Q.   DO YOU UNDERSTAND THAT MOST MAJOR COMMERCIAL ENTITIES



        11  MAINTAIN MORE THAN ONE WEB SITE SO THAT IF YOU VIEW IT,



        12  FOR EXAMPLE, WITH MICROSOFT, YOU GET ONE.  IF YOU VIEW IT,



        13  FOR EXAMPLE, WITH NETSCAPE'S BROWSING SOFTWARE, YOU



        14  ACTUALLY GET ANOTHER SITE THAT LOOKS SIMILAR.



        15  A.   YEAH.  I THINK THE KEY WORD IS "MAJOR."



        16           IT'S MY UNDERSTANDING--AND AGAIN, I LOATHE TO GO



        17  TOO FAR INTO TECHNOLOGIES, BUT WHEN A WEB SITE GETS A HIT,



        18  IT IS TECHNICALLY POSSIBLE FOR THE WEB SITE TO DETERMINE



        19  IS THIS COMING FROM A NAVIGATOR OR IS THIS COMING FROM AN



        20  INTERNET EXPLORER.  AND IF THEY WISH TO, AND IF THE VOLUME



        21  IS ENOUGH, WHAT THEY CAN DO IS THEY CAN, IN EFFECT, PORT



        22  THAT WEB SITE TO AN ALTERNATIVE BROWSER.



        23           SO, IF HAVE YOU A WEB SITE AND YOU ARE REQUIRED,



        24  THROUGH SOME AGREEMENT, TO USE INTERNET EXPLORER OR



        25  MICROSOFT SPECIFIC TECHNOLOGIES THAT MAKE THE PRODUCT LOOK�
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         1  BEST OR BETTER ON--WHEN VIEWED WITH IE, IT IS ALWAYS



         2  POSSIBLE THROUGH SOME EXPENDITURE TO ESSENTIALLY, AS IN



         3  THE CASE OF OTHER APPLICATIONS, TO PORT YOUR WEB SITE TO



         4  ANOTHER BROWSER, AND THAT CAN BE DONE.



         5  Q.   HAVE YOU EVER HEARD ANYONE ELSE ON THE PLANET EARTH



         6  TALK ABOUT PORTING A WEB SITE?



         7  A.   NO.  I'M TRYING TO MAKE A PARALLEL TO PORTING AN



         8  APPLICATION.



         9  Q.   HAVE YOU EVER HEARD ANYONE ELSE ON THE PLANET EARTH



        10  DRAW A PARALLEL BETWEEN WEB SITE DESIGN AND AN



        11  APPLICATION?



        12  A.   WELL, THEY'RE BOTH DONE BY SOFTWARE DEVELOPERS, SO



        13  YES.



        14           BUT I WILL SAY THAT USING THE TERM "PORTING" IS



        15  AN ATTEMPT TO--TO MAKE IT CLEARER.



        16  Q.   I SEE.  DO YOU KNOW HOW MANY ISP'S MAINTAIN MIRROR



        17  SITES, OR DO YOU HAVE ANY IDEA OF THE MAGNITUDE OF THE



        18  EXPENSE REQUIRED TO WRITE A MIRROR SITE?



        19  A.   NO, EXCEPT THAT IT'S EXPENSIVE, JUST AS IT'S



        20  EXPENSIVE TO PORT--ALL I'M TRYING TO SAY IS IT'S JUST AS



        21  EXPENSIVE TO PORT AN APPLICATION FROM ONE OPERATING SYSTEM



        22  INTO ANOTHER OPERATING SYSTEM, SO THERE ARE COSTS INVOLVED



        23  IN--I DON'T KNOW IF YOU LIKE THE WORD "PORTING," MIRRORING



        24  A WEB SITE SO IT GOES TO ANOTHER BROWSER.



        25  Q.   YOU HAVE NO BASIS FOR SAYING IT'S EXPENSIVE, DO YOU,�
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         1  SIR?



         2  A.   DO I HAVE NO BASIS?  I HAVE CONVERSATIONS WITH



         3  PEOPLE.  I HAVE TALKED TO PEOPLE ABOUT IT.



         4  Q.   ABOUT HOW MUCH IT COST TO PUT UP A MIRROR SITE?  YOU



         5  DIDN'T KNOW WHAT ONE WAS TWO MINUTES AGO.



         6  A.   MIRROR SITE, NO, BUT IN TERMS OF DO I KNOW THAT



         7  IT'S--WHAT'S TECHNICALLY POSSIBLE TO DO WITH THE WEB SITE



         8  IN TERMS OF DISCERNING WHERE THE BROWSER IS COMING IN



         9  FROM, HAVE I TALKED TO PEOPLE ABOUT WHAT YOU CAN DO IN



        10  RESPONSE, YES.



        11  Q.   GO TO FOOTNOTE 84, PLEASE, ON PAGE 51.



        12           YOU NOTE THAT ISP'S DO NOT LIKE TO DISTRIBUTE



        13  MORE THAN ONE SET OF BROWSING SOFTWARE--



        14  A.   WAIT A MINUTE.  PAGE 51 WHERE?



        15  Q.   FOOTNOTE 84, SIR.



        16  A.   EIGHT-FOUR.



        17  Q.   THE VERY FIRST SENTENCE SAYS, "TESTIMONY FROM ISP



        18  EXECUTIVES AND INTERNAL MICROSOFT DOCUMENTS SHOW THAT



        19  THERE ARE SIGNIFICANT COSTS FROM ISP'S WHICH ARISE FROM



        20  DISTRIBUTING TWO BROWSERS."



        21  A.   YES.



        22  Q.   DID I READ THAT ACCURATELY?



        23  A.   YES.



        24  Q.   AND THAT REFLECTS YOUR UNDERSTANDING OF THE TESTIMONY



        25  AND DOCUMENTS YOU HAVE REVIEWED; CORRECT?�
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         1  A.   YES.



         2  Q.   INDEED, YOU QUOTE MR. VON RUMP AGAIN FROM MCI WHO



         3  SAYS, QUOTE, MARKETING RESOURCES, WHATEVER EXPENSES ARE



         4  REQUIRED IN THE PROMOTION, DISTRIBUTION, ADVERTISING



         5  LITERATURE, TRAINING FOR SALES AND CUSTOMER SERVICE



         6  REPRESENTATIVES, CLOSED QUOTE, WOULD ALL HAVE TO BE



         7  REPLICATED IF AN ISP WERE DISTRIBUTING MORE THAN ONE



         8  COMPANY'S BROWSER SOFTWARE; ISN'T THAT CORRECT?



         9  A.   I THINK YOU JUST READ FROM A QUOTE.  I'M NOT SURE



        10  BECAUSE I WASN'T FOLLOWING.



        11  Q.   WELL, DO YOU BELIEVE IT IS ECONOMICALLY RATIONAL FOR



        12  ISP'S, GIVEN THE ADDED COST OF DISTRIBUTING TO BROWSERS,



        13  TO WANT TO DISTRIBUTE EXCLUSIVELY OR PREFERENTIALLY ONLY



        14  ONE?



        15  A.   IT WOULD DEPEND ON WHETHER OR NOT THERE WAS A DEMAND



        16  ON THE PART OF CONSUMERS FOR A CHOICE OF BROWSER.



        17           IT'S MY UNDERSTANDING FROM THE STATEMENTS OF



        18  ISP'S THAT THEY DO BELIEVE THAT THEIR CUSTOMERS WOULD



        19  PREFER TO BE ALLOWED TO CHOOSE AND THAT WHILE PROVIDING TO



        20  BROWSERS, MAYBE--MAY INVOLVE SOME HIGHER EXPENSES IN



        21  PROVIDING ONE, THEY WOULD LIKE TO BE ABLE TO MAKE A



        22  DECISION AS TO WHETHER OR NOT TO PROVIDE TWO BROWSERS OR



        23  NOT.  AND, INDEED, IF THEY ARE ONLY GOING TO PROVIDE ONE,



        24  WHICH ONE TO PROVIDE.



        25           SO, I THINK IT'S PERFECTLY RATIONAL FOR THEM TO�
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         1  SAY, "WE MAY WANT TO PROVIDE BOTH.  WE MAY WANT TO PROVIDE



         2  JUST NETSCAPE."



         3           AND IT'S PERFECTLY RATIONAL FOR THEM TO SAY, "WE



         4  DON'T WANT TO BE IN A SITUATION WHERE ALL WE COULD PROVIDE



         5  IS IE."



         6  Q.   IS IT NOT CORRECT, SIR, THAT EVERY SINGLE AGREEMENT



         7  BETWEEN MICROSOFT AND AN ONLINE SERVICE OR AN ISP PERMITS



         8  THE ISP TO DISTRIBUTE BROWSING SOFTWARE FROM NON-MICROSOFT



         9  SOURCES?



        10  A.   AND I THINK THIS TIES IN WITH THE POINT YOU WERE JUST



        11  MAKING.



        12  Q.   CAN YOU ANSWER YES OR NO BEFORE WE MOVE ON TO OTHER



        13  ISSUES?



        14  A.   I CAN ANSWER "YES, BUT."  IT'S UNFORTUNATELY A "YES,



        15  BUT."



        16  Q.   THAT'S FINE.



        17  A.   THE AGREEMENTS STATE YOU CANNOT DISTRIBUTE--YOU HAVE



        18  TO DISTRIBUTE AT LEAST 75 PERCENT IE AND NO MORE THAN 25



        19  PERCENT OF, QUOTE, OTHER BROWSER.



        20           THE POINT THAT YOU'RE MAKING EARLIER, WHICH IS



        21  THAT THERE ARE SOME FIXED COSTS OF DISTRIBUTING A BROWSER



        22  IS THE ONE THAT'S RELEVANT.  IF THERE ARE FIXED COSTS OF



        23  DISTRIBUTING A BROWSER, THEN GIVEN THAT YOU HAVE TO



        24  DISTRIBUTE AT LEAST 75 PERCENT OF ONE KIND OF BROWSER, IT



        25  MAY NOT BE WORTH INCURRING THE FIXED COSTS OF DISTRIBUTING�
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         1  A SECOND BROWSER IF, AT MOST, YOU CAN DISTRIBUTE 25



         2  PERCENT.  THAT'S WHY A 75 PERCENT REQUIREMENT CAN, IN



         3  FACT, BE A DE-FACTO EXCLUSIVE.



         4  Q.   HOW MANY SUBSCRIBERS TO ONLINE SERVICES OR INTERNET



         5  SERVICE PROVIDERS CARE ABOUT WHICH BROWSER THEY'RE GOING



         6  TO USE?



         7  A.   I'M SORRY?  HOW MANY?



         8  Q.   CARE.  HOW MANY WANT A CHOICE?



         9  A.   HOW MANY--



        10  Q.   WANT A CHOICE.



        11  A.   OH, I THINK ALL ELSE BEING EQUAL, EVERYBODY WOULD



        12  LIKE A CHOICE.  IT'S A DEMOCRATIC WAY.  WE WOULD ALL LIKE



        13  TO BE ABLE TO CHOOSE.  I'M SURE ISP'S WOULD LIKE TO BE



        14  ABLE TO CHOOSE.  THEY SAID THEY WOULD LIKE TO BE ABLE TO



        15  CHOOSE.



        16  Q.   AND DID MICROSOFT EVER PREVENT AN ISP FROM CHOOSING



        17  TO ENTER INTO A DEAL WITH NETSCAPE?



        18  A.   I'M NOT QUITE SURE HOW YOU WOULD SAY "PREVENT."



        19  MICROSOFT, OBVIOUSLY, CAN'T PUT A GUN TO SOMEBODY'S HEAD,



        20  THEY CAN MAKE THEM AN OFFER THEY CAN'T REFUSE.



        21           THE POINT OF WHAT'S STATED HERE IS THAT MICROSOFT



        22  OFFERED ISP'S NOT ONLY A CONSIDERABLE AMOUNT OF VALUE TO



        23  THE ISP IN RETURN FOR EXCLUSIVITY.  AS I THINK I SORT OF



        24  SAID ELSEWHERE IN THE DIRECT, IT'S--YOU KNOW, THE



        25  OBJECTION HERE IS NOT WITH RESPECT TO THE IDEA THAT�
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         1  MICROSOFT WAS APPROPRIATING THE VALUE OF THE DESKTOP.



         2  IT'S WHAT IT BOUGHT WITH IT, WHICH IS EXCLUSIVITY.  THE



         3  ISP'S, IN RETURN, AGREED TO THAT.



         4           I MEAN, IT'S NOT THE ISP'S JOB TO MAINTAIN



         5  COMPETITION IN THE OPERATING SYSTEM MARKET.  THEY DID WHAT



         6  WAS RATIONAL FOR THEM TO DO.



         7  Q.   WHAT IS THE TERM OF THESE ISP AGREEMENTS?



         8  A.   I THINK THEY'RE RELATIVELY SHORT:  A YEAR.



         9  Q.   SO, YOU WOULD ASSUME THAT IF THERE WERE ANY GROUND



        10  SWELL OF DEMAND FROM USERS FOR CHOICE IN THEIR BROWSING



        11  SOFTWARE, THEY WOULD MAKE THAT KNOWN TO THEIR ISP'S?



        12  A.   I'M NOT SURE WHAT THAT HAS TO DO WITH THE ONE YEAR.



        13  Q.   CAN YOU ANSWER MY QUESTION WITHOUT TRYING TO FIGURE



        14  OUT HOW--



        15  A.   I CAN'T ANSWER A QUESTION THAT TALKS ABOUT HAVE I



        16  SEEN A GROUND SWELL.  I DON'T KNOW WHAT A GROUND



        17  SWELL--I'M NOT SURE WHAT YOU MEAN BY YOUR QUESTION.



        18  Q.   IF, IN FACT, USERS OR SUBSCRIBERS TO ISP'S HAD



        19  PROBLEMS WITH INTERNET EXPLORER, WANT A CHOICE THAT YOU



        20  SAY THEY DIDN'T HAVE, WOULDN'T YOU EXPECT THEM TO MAKE



        21  THAT KNOWN TO THE PEOPLE THAT THEY PAY MONEY TO EVERY



        22  MONTH?



        23           THAT, TOO, IS THE AMERICAN WAY, IS IT NOT?



        24  A.   TO COMPLAIN?



        25  Q.   YES, SIR.�
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         1  A.   CERTAINLY.



         2           I MEAN, I CAN ONLY LOOK AT WHAT THE ISP'S SAY



         3  THEY WANT TO BE ABLE TO DO ON BEHALF OF THEIR CONSUMERS.



         4  Q.   YOU'RE UNABLE--



         5  A.   I ASSUME ISP'S HAVE--HAVE CONSUMERS CONTACTED ISP'S?



         6  I DON'T KNOW.  ISP'S HAVE THEIR SOURCE OF INFORMATION



         7  ABOUT WHAT THEIR CONSUMERS WANT.



         8  Q.   AND THE FACT THAT THESE AGREEMENTS ARE ALL VERY



         9  SHORT-TERM AGREEMENTS WOULD MEAN THAT IF THERE WAS THIS



        10  CONSUMER DEMAND OR CONSUMER DISAFFECTION, THE ISP'S COULD



        11  RE-EVALUATE THEIR BUSINESS INTERESTS AND MAKE OTHER DEALS;



        12  ISN'T THAT RIGHT?



        13  A.   I DON'T THINK IT HAS ANYTHING TO DO WITH THE LENGTH



        14  OF THE CONTRACT.



        15           THE POINT IS THAT THE ISP'S LOOKED AT THE COSTS



        16  AND THE BENEFITS OF ALLOWING THEIR CONSUMERS A CHOICE,



        17  SAID, "YOU KNOW, ALL ELSE BEING EQUAL, WE WOULD PREFER TO



        18  ALLOW OUR CONSUMERS A CHOICE.  MICROSOFT HAS MADE US AN



        19  OFFER WHICH MAKES IT MORE PROFITABLE NOT TO ALLOW OUR



        20  CONSUMERS THAT CHOICE, AND WE HAVE ACCEPTED THAT OFFER."



        21           I DON'T THINK THERE IS ANYTHING IRRATIONAL IN



        22  WHAT THE ISP'S HAVE DONE.



        23  Q.   WHICH ISP'S CHOSE MICROSOFT BECAUSE ITS TECHNOLOGY



        24  WAS BETTER, THEY FOUND MICROSOFT AN EASIER COMPANY TO



        25  PARTNER WITH THAN NETSCAPE, OR BECAUSE THEY WANTED TO BE�
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         1  ASSOCIATED WITH THE MICROSOFT BRAND AS OPPOSED TO THE



         2  NETSCAPE BRAND?



         3  A.   ISP'S HAVE ENTERED INTO EXCLUSIVE RELATIONSHIPS WITH



         4  MICROSOFT, HAVE DONE THAT FOR A NUMBER OF REASONS.



         5           THE ISSUE IS:  HAVE THEY DONE THAT IN RESPONSE TO



         6  PARTICULAR OFFERS OF VALUE FROM MICROSOFT?  SOME ISP'S



         7  HAVE ENTERED INTO ARRANGEMENTS WITH NETSCAPE.  SOME



         8  ISP'S--VAST MAJORITY OF THEM HAVE ENTERED INTO



         9  RELATIONSHIPS WITH MICROSOFT.



        10  Q.   HOW MANY ISP'S HAVE ARRANGEMENTS, CONTRACTUAL



        11  ARRANGEMENTS, WITH MICROSOFT, SIR?



        12  A.   I HAVE SEEN STATEMENTS, I THINK, BY MR. MYHRVOLD,



        13  SOMETHING ON THE ORDER OF--I THINK AT ONE POINT HE WAS



        14  TALKING ABOUT 2,000 OUT OF 2,500 IN SOME RELEVANT GROUP.



        15  THERE ARE SOMETHING LIKE 4,000 ISP'S.



        16           PERHAPS MORE RELEVANT IS IF YOU LOOK AT THE MAJOR



        17  ISP'S, THE ONES THAT MICROSOFT KEEPS TRACK OF ARE THE TOP



        18  80.  OUT OF THE TOP 80, AS I THINK I SAID BEFORE, IF YOU



        19  LOOK AT THE SUBSCRIBER BASE, MICROSOFT HAS PREFERENTIAL OR



        20  EXCLUSIVE ARRANGEMENTS WITH SUBSCRIBERS THAT COUNT FOR 95



        21  PERCENT OF THE SUBSCRIBER BASE OF THE TOP 80 ISP'S.



        22           IN TERMS OF OTHER INDIVIDUAL ISP'S, THERE IS A



        23  STATEMENT, AGAIN, I THINK, BY MR. MYHRVOLD THAT SAYS THAT



        24  HE HAS NOW ENTERED INTO EXCLUSIVE RELATIONSHIPS, OR



        25  PREFERENTIAL RELATIONSHIPS, WITH 46 OUT OF THE LARGEST 50.�
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         1           THERE IS A LOT OF DIFFERENT NUMBERS FLOATING



         2  AROUND, BUT IT'S THE VAST MAJORITY NOT JUST OF THE ISP'S



         3  BUT, IN PARTICULAR, OF COURSE, IT'S EVEN A MUCH LARGER



         4  SHARE OF THE BASE, THE CONSUMER BASE OF THOSE ISP'S.



         5  Q.   ARE YOU CONFIDENT IN THOSE NUMBERS?



         6  A.   THEY'RE MICROSOFT NUMBERS.



         7  Q.   ARE YOU CONFIDENT IN YOUR RECOLLECTION OF THEM, SIR?



         8  A.   WELL, I CAN VISUALIZE IN MY MIND A MICROSOFT DOCUMENT



         9  WHICH LISTS ALL TOP 80 ISP'S, INCLUDING OLS'S, AND SAYS AT



        10  THE BOTTOM, "WE HAVE--MICROSOFT OR IE HAS PREFERENTIAL



        11  ARRANGEMENTS WITH ISP'S THAT ACCOUNT FOR 95 PERCENT OF



        12  THE"--I'M NOT SURE THE TERM IS SUBSCRIBER BASE, BUT 95



        13  PERCENT OF THE SUBSCRIBERS.



        14           I'M ALSO CONFIDENT IN A DOCUMENT THAT, AS I



        15  RECALL, SAYS MICROSOFT HAS ENTERED INTO PREFERRED OR



        16  EXCLUSIVE ARRANGEMENTS WITH 45 OUT OF THE 50 LARGEST



        17  ISP'S.



        18           I THINK I'M ALSO REASONABLY CONFIDENT IN THE



        19  STATEMENT BY MR. MYHRVOLD THAT MICROSOFT HAS ENTERED INTO



        20  EXCLUSIVE ARRANGEMENTS WITH TWO THOUSAND, ALTHOUGH I DON'T



        21  KNOW 2,000 OUT OF 2,500, BUT IT'S ROUGHLY ABOUT THOSE



        22  NUMBERS.



        23  Q.   YOU THINK THERE WERE 2,000 CONTRACTS?



        24  A.   NO, I'M NOT SAYING THAT.  MY RECOLLECTION IS--AND



        25  THIS IS THE ONE OF THE THREE, IF YOU LIKE, NOT HAVING A�
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         1  PHOTOGRAPHIC MEMORY, IS THAT HE SAID 2,000 OUT OF 2,500,



         2  BUT MY RECOLLECTION OF THAT IS IT'S THE VAST MAJORITY, BIG



         3  OR SMALL, BUT PARTICULARLY BIG.



         4  Q.   LOOK AT PAGE 53 OF YOUR TESTIMONY WHERE, AGAIN, WE



         5  HAVE A LITTLE ELLIPSIS IN YOUR QUOTATION FROM



         6  MR. MYHRVOLD, THE PERSON YOU JUST MENTIONED.



         7           LET ME ASK YOU, DO YOU RECALL THAT WHAT YOU LEFT



         8  OUT OF--



         9  A.   HANG ON.



        10  Q.   PAGE 53, THE CARRYOVER PARAGRAPH, SIR.



        11           DO YOU HAVE A RECOLLECTION THAT WHAT YOU LEFT OUT



        12  OF THAT QUOTATION IS THE STATEMENT, QUOTE, WHETHER IT IS



        13  AOL OR AN ISP, MICROSOFT HAS HAD A VERY, VERY HARD TIME



        14  INFLUENCING ISP'S?



        15  A.   I'M SORRY?  WE ARE TALKING ABOUT PARAGRAPH 114?



        16  Q.   THERE IS ONLY ONE ELLIPSIS, SIR.



        17  A.   I'M SORRY?  ELLIPSIS?



        18  Q.   THE PENULTIMATE LINE OF PARAGRAPH 112 ON PAGE 53.



        19  A.   YOU KNOW, I'M SORRY.  I HAVE TO CONFESS:  I DON'T



        20  KNOW WHAT AN ELLIPSIS IS.



        21  Q.   THE THREE DOTS THAT INDICATE THAT YOU LEFT SOMETHING



        22  OUT.



        23  A.   OH, OKAY.



        24  Q.   IS IT YOUR RECOLLECTION THAT WHAT YOU OMITTED FROM



        25  YOUR TESTIMONY IS THE STATEMENT, QUOTE, WHETHER IT IS AOL�
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         1  OR AN ISP, MICROSOFT HAS HAD A VERY, VERY HARD TIME



         2  INFLUENCING ISP'S?



         3  A.   I THINK I CAN RECALL THAT, YES.  AND THE POINT THAT



         4  THAT MAKES, IF YOU WANT TO PUT IT SOMEWHERE ELSE WHERE IT



         5  WOULD BE RELEVANT WOULD BE THAT THE ISP'S REALLY CARE



         6  ABOUT OFFERING THEIR CUSTOMERS A CHOICE.  IT'S NOT AN EASY



         7  THING TO PERSUADE THEM TO ENTER INTO AN EXCLUSIVE



         8  ARRANGEMENT.  MICROSOFT HAD TO OFFER THEM AN AWFUL LOT TO



         9  DO IT.  THEY DIDN'T DO IT VOLUNTARILY.  I CAN'T SAY THEY



        10  WERE DRAGGED KICKING AND SCREAMING, BUT THEY WANTED TO



        11  OFFER THEIR CONSUMERS A CHOICE.  MICROSOFT SIMPLY MADE



        12  THEM AN OFFER, YOU KNOW, WHICH WAS, FROM THEIR POINT OF



        13  VIEW, MORE PROFITABLE THAN OFFERING THEM A CHOICE, BUT IT



        14  WASN'T DONE EASILY.  THAT IS--THAT'S THE PURPOSE OF THE



        15  STATEMENT THAT YOU JUST MADE.



        16  Q.   OKAY.  NOW, PARAGRAPH 113 YOU START TALKING ABOUT THE



        17  AFFECTIVE DESKTOP.



        18           WOULD YOU AGREE WITH ME THAT, AGAIN, WE ARE



        19  TALKING, BASICALLY, ABOUT WINDOWS 95 AND NOT WINDOWS 98?



        20  A.   WE ARE TALKING ABOUT THE RELEASE OF IE 4, SINCE



        21  RELEASE OF IE 4, WHICH MEANS LATE '95 AND, OF COURSE, '98.



        22  Q.   ISN'T IT TRUE THAT WITH WINDOWS 98, OEM'S CAN DISABLE



        23  THE ACTIVE DESKTOP AT THEIR ELECTION?



        24  A.   YES, INDEED, IT IS.  AND AS I RECALL, THAT WAS



        25  SOMETHING OF A SORE POINT WITH AOL.�
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         1  Q.   ISN'T IT ALSO TRUE--



         2  A.   I'M SORRY, THE ICP'S.  MY APOLOGIES.



         3  Q.   ISN'T IT ALSO TRUE THAT IF YOU LOOK AT THE STATEMENT



         4  YOU QUOTE ON PAGE 54 WHERE YOU SAY AN UNNAMED--AN UNNAMED



         5  ICP, YOU SAY, SAID, QUOTE, A PREFERRED POSITION ON THE



         6  ACTIVE DESKTOP?



         7  A.   HANG ON.  I DON'T KNOW WHERE YOU ARE.  PAGE 54?



         8  Q.   I'M ON PAGE 54 AT THE TOP.



         9           IS THERE SOME LACK OF CLARITY IN MY DESCRIPTION



        10  OF THIS?



        11  A.   YES.  YOU SAY TO ME--YOU SWITCH PLACES.  I GOT TO



        12  FIND WHERE YOU ARE GOING.



        13           THE COURT:  YOU ARE JUMPING AROUND.  I CAN'T



        14  FOLLOW YOU, AND GIVE HIM TIME TO LOCATE THE PORTION OF THE



        15  TEXT THAT YOU'RE REFERRING TO.



        16           MR. LACOVARA:  I APOLOGIZE, YOUR HONOR.  I



        17  APOLOGIZE TO DR. WARREN-BOULTON.



        18           THE COURT:  AND I WOULD APPRECIATE THE COURTESY.



        19           WHERE ARE YOU NOW?



        20           MR. LACOVARA:  TOP OF PAGE 54, THE QUOTATION FROM



        21  AN UNNAMED ICP, QUOTE, A PREFERRED POSITION ON THE ACTIVE



        22  DESKTOP IS OF ALMOST INCALCULABLE VALUE.



        23  BY MR. LACOVARA:



        24  Q.   DO YOU SEE THAT QUOTATION, SIR?



        25  A.   IT'S NOT UNNAMED.  IT'S ZIFF-DAVIS.�
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         1  Q.   IT'S NOT NAMED IN THE TEXT, IS IT?



         2  A.   FOOTNOTE 93, ZD.  THAT'S ZIFF-DAVIS.  THERE IS NO



         3  OTHER ZD.



         4  Q.   OKAY.



         5  A.   IT'S A QUOTATION FROM ZIFF-DAVIS.



         6  Q.   FINE.



         7  A.   WHICH I ASSUME YOU KNEW.



         8  Q.   AND THE ZIFF-DAVIS PEOPLE WERE SPEAKING AS OF THE



         9  TIME THEY ENTERED INTO AN AGREEMENT WITH MICROSOFT;



        10  CORRECT?



        11  A.   YES.



        12  Q.   AND JUST AS THEIR EXPECTATION THAT THE POSITION ON



        13  THE ACTIVE DESKTOP WOULD BE OF INCALCULABLE VALUE TURNED



        14  OUT TO BE WRONG; ISN'T THAT TRUE?



        15  A.   I CAN'T SPEAK WITH MR. ZIFF-DAVIS.



        16           I THINK WHAT HAS BEEN CLEAR IS THAT THE ICP'S AT



        17  THE TIME THAT MICROSOFT OFFERED THE ACTIVE DESKTOP THOUGHT



        18  THAT BEING ON THE ACTIVE DESKTOP WAS JUST ABSOLUTELY



        19  INVALUABLE, OR ALMOST OF INCALCULABLE VALUE.  IT HAS



        20  TURNED OUT THAT PUSH TECHNOLOGY, IN GENERAL, AND THE



        21  ACTIVE DESKTOP HAS TURNED OUT TO BE SOMETHING WHICH, SHALL



        22  WE SAY, WAS MUCH LESS OR SIGNIFICANTLY LESS SUCCESSFUL



        23  THAN ANYBODY THOUGHT.



        24           AS YOU JUST POINTED OUT, IN THE END, MICROSOFT



        25  SAID TO OEM'S, "IN FACT, YOU DON'T HAVE TO--YOU CAN�
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         1  DISCONNECT THE ACTIVE DESKTOP."



         2           SO, IT'S TURNED OUT THAT A LOT OF PEOPLE WHO



         3  SIGNED CONTRACTS OR AGREEMENTS ENTERED CONTRACTS WITH



         4  MICROSOFT TO--AGREED TO EXCLUSIVITY IN RETURN FOR BEING ON



         5  THE ACTIVE DESKTOP.  IT TURNS OUT THAT MAYBE THAT WASN'T



         6  SUCH A GREAT DEAL FOR THEM AFTER ALL.



         7  Q.   NOW, AT THE SAME TIME THAT MICROSOFT WAS DEVELOPING



         8  THE ACTIVE DESKTOP IN WHAT YOU CALL "PUSH TECHNOLOGY,"



         9  NETSCAPE WAS OFFERING A SIMILAR CHANNEL SYSTEM WITH PUSH



        10  TECHNOLOGY; ISN'T THAT CORRECT?



        11  A.   NETCASTER, YES.



        12  Q.   AND BOTH NETSCAPE AND MICROSOFT TURNED OUT TO BE



        13  WRONG ABOUT HOW POPULAR THAT TECHNOLOGY WOULD BE WITH



        14  USERS; CORRECT?



        15  A.   WELL, ALL I'M SAYING IS THAT IT'S MY UNDERSTANDING



        16  THAT PUSH TECHNOLOGY HAS TURNED OUT TO BE LESS POPULAR



        17  THAN PEOPLE THOUGHT.  I CERTAINLY HAVE DISCONNECTED MY



        18  ACTIVE DESKTOP.  I CAN'T TELL YOU HOW MANY OTHER PEOPLE



        19  HAVE DONE THE SAME.



        20  Q.   AND SO, AT LEAST--



        21  A.   IT SEEMED LIKE A GREAT IDEA AT THE TIME.



        22  Q.   IT SEEMED LIKE A GREAT IDEA AT THE TIME, BUT USERS



        23  DIDN'T LIKE IT, AND USERS VOTED WITH THEIR CONDUCT;



        24  CORRECT?



        25  A.   SOME PEOPLE LIKED IT.  SOME PEOPLE STILL LIKE IT.�
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         1  ALL I'M SAYING IS THAT MY IMPRESSION FROM SORT OF READING



         2  THIS HISTORY IS THAT PUSH TECHNOLOGY HAS TURNED OUT TO BE



         3  LESS OF A KILLER APPLICATION, IF YOU LIKE, THAN PEOPLE



         4  THOUGHT.  NOT THAT IT STILL ISN'T VALUABLE, THE PEOPLE



         5  DON'T USE IT.  IT'S JUST AT THE TIME THAT IT WAS FIRST



         6  INTRODUCED, PEOPLE PROBABLY THOUGHT IT WAS MORE VALUABLE



         7  AND THE ICP SEES IT SIGNED UP FOR IT, PUBLIC THOUGHT IT



         8  WAS MORE VALUABLE THAN WHAT IT TURNED OUT TO BE.



         9  Q.   HOW MANY ICP AGREEMENTS DID MICROSOFT ENTER INTO,



        10  SIR?



        11  A.   I DON'T KNOW.



        12  Q.   DO YOU UNDERSTAND THE NUMBER TO BE SOMETHING LESS



        13  THAN TWO DOZEN?



        14  A.   IT'S--I CAN'T GIVE YOU THE EXACT NUMBER.



        15  Q.   DO YOU HAVE A SENSE OF THE ORDER OF MAGNITUDE?  YOU



        16  HAVE A GREAT DEAL OF TESTIMONY ABOUT THE EFFECTS OF THEM.



        17  A.   IT'S--ALL I'M TRYING TO SAY IS I DON'T RECALL THE



        18  EXACT NUMBER OF ICP'S.



        19  Q.   MY QUESTION, SIR, IS:  DO YOU HAVE A SENSE OF THE



        20  ORDER OF MAGNITUDE?



        21  A.   IF I WERE TO GUESS AT 20, THAT WOULD PROBABLY BE A



        22  REASONABLE GUESS, BUT I WOULDN'T CERTAINLY WANT ANYBODY TO



        23  HOLD ME TO IT.



        24  Q.   AND ALL OF THOSE AGREEMENTS HAVE NOW EXPIRED OF THEIR



        25  OWN TERMS; ISN'T THAT CORRECT?�
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         1  A.   I DON'T KNOW.



         2  Q.   DID YOU THINK IT WAS IMPORTANT BEFORE YOU DRAFTED



         3  YOUR TESTIMONY THAT TALKED ABOUT THE EXCLUSIONARY



         4  RESTRICTIVE EFFECT OF THESE AGREEMENTS TO DECIDE--TO KNOW



         5  WHETHER THEY STILL EXISTED?



         6  A.   TO BEGIN WITH, MICROSOFT HAS PARTICULARLY RELAXED



         7  MOST OF THE RESTRICTIONS PARTICULARLY ON THE ICP'S.  THE



         8  REASON WHY, IS MY UNDERSTANDING THAT THEY RELAXED THOSE



         9  RESTRICTIONS, IS BECAUSE IT TURNED OUT THAT THAT PUSH



        10  TECHNOLOGY OR BEING ON THE CHANNEL BAR WASN'T WORTH AS



        11  MUCH.



        12           THE RELEVANT QUESTION THOUGH, IS:  AT THE TIME



        13  THAT THEY FIRST ENTERED INTO THESE AGREEMENTS AND GOT



        14  ICP'S TO AGREE TO CERTAIN RESTRICTIVE EXCLUSIVE PRACTICES,



        15  DID THOSE ICP'S AT THAT TIME BELIEVE THAT THEY WERE



        16  GETTING SOMETHING OF INCALCULABLE VALUE.



        17           NOW, IT MAY TURN OUT THEY WIN THE LOTTERY OR LOSE



        18  THE LOTTERY, BUT AT THE TIME THEY ENTERED INTO THOSE



        19  AGREEMENTS, THEY THOUGHT THEY WERE OF GREAT VALUE.



        20  Q.   HOW MANY AGREEMENTS DID YOU READ, SIR?



        21  A.   PROBABLY ABOUT FOUR OR FIVE.



        22  Q.   ISN'T IT CORRECT THAT THERE ARE SUBSTANTIAL VARIATION



        23  AMONG THE ICP AGREEMENTS?



        24  A.   I THINK THERE IS CERTAINLY VARIATION



        25  AMONGST--DIFFERENT ICP'S NEGOTIATED DIFFERENT POSITIONS.�
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         1  SOME OF THEM AGREED TO TOUGHER RESTRICTIONS, SOME OF THEM



         2  FOUGHT HARDER.



         3           SO, THEY ARE INDIVIDUALLY NEGOTIATED.



         4  Q.   ISN'T IT TRUE THAT SOME OF THE ICP AGREEMENTS



         5  NOTED--NOTABLY DISNEY'S, PERMITTED THE ICP TO DISTRIBUTE



         6  WHAT YOU CALL RIVAL BROWSERS, INCLUDING NETSCAPE'S



         7  BROWSER?



         8  A.   I THINK DISNEY IS, IN FACT, THE, IF YOU LIKE, THE



         9  EXTREME EXAMPLE OF THAT.  DISNEY'S TESTIMONY IS QUITE



        10  CLEAR THAT THEY THOUGHT--THEY FOUGHT PARTICULARLY HARD FOR



        11  RELAXATION.



        12           AND WHEN THEY NEGOTIATED THEIR DEAL WITH



        13  MICROSOFT, THEY DIDN'T GET--THEY AGREED TO THINGS THEY



        14  DIDN'T WANT TO AGREE TO, BUT THEY DIDN'T AGREE TO



        15  EVERYTHING THAT MICROSOFT WANTED THEM TO AGREE TO.



        16  Q.   AND, IN FACT, ONE OF THE THINGS THAT DISNEY COULD DO,



        17  EVEN AFTER ITS AGREEMENT WITH MICROSOFT, IS TO DISTRIBUTE



        18  NETSCAPE BROWSING SOFTWARE; ISN'T THAT RIGHT?



        19  A.   I WOULD HAVE TO GO BACK AND RELOOK AT DISNEY'S,



        20  BUT--BUT I KNOW THAT DISNEY NEGOTIATED SOME EXCEPTIONS



        21  FROM THIS--FROM THE USUAL ICP DEAL.



        22  Q.   ISN'T IT ALSO TRUE THAT THE HEARST CORPORATION AND



        23  THE HOLLYWOOD ONLINE INFORMATION SERVICE, UNDER THEIR



        24  AGREEMENTS WITH MICROSOFT, WERE PERMITTED BOTH TO PROMOTE



        25  AND PAY NETSCAPE FOR--TO ENTER INTO PROMOTIONAL AGREEMENTS�

                                                           37



         1  IN WHICH THEY WOULD PAY NETSCAPE FOR DEVELOPING BROWSER



         2  SOFTWARE?



         3  A.   PAY NETSCAPE FOR DEVELOPING BROWSER SOFTWARE?



         4  Q.   YES, SIR.



         5  A.   YOU'RE NOT TALKING ABOUT PROMOTING NETSCAPE?



         6  Q.   I'M SORRY.  THEY COULD PAY NETSCAPE FOR THE PRIVILEGE



         7  OF BEING A NETSCAPE PARTNER AS WELL AS BEING A MICROSOFT



         8  PARTNER.



         9           AND THEY COULD PROMOTE NETSCAPE IN THEIR OWN



        10  ADVERTISING; ISN'T THAT CORRECT?



        11  A.   I DON'T KNOW.  I WOULD HAVE TO GO BACK AND LOOK AT



        12  THE--AS WE SORT OF SAID, THESE PROVISIONS VARY ACROSS



        13  ICP'S.  SOME AGREE TO SOMETHING, SOME DIDN'T AGREE TO



        14  EVERYTHING.



        15  Q.   AND ISN'T IT TRUE THAT C/NET, DISNEY AND ESPN COULD



        16  HAVE ON THEIR OWN WEB SITES DIRECT LINKS TO SITES THAT



        17  PROMOTED NETSCAPE'S WEB-BROWSING SOFTWARE?



        18  A.   ARE YOU SAYING TODAY OR WHEN THESE WERE FIRST



        19  NEGOTIATED?



        20  Q.   UNDER THE AGREEMENTS AS NEGOTIATED AND SIGNED WITH



        21  THE MICROSOFT CORPORATION.



        22  A.   I HAVE TO GO BACK AND LOOK AT THEM.  I READ THROUGH



        23  SEVERAL OF THOSE.



        24  Q.   AND, IN FACT, ISN'T IT TRUE THAT A NUMBER OF ICP'S,



        25  NOTABLY INCLUDING DISNEY ONCE AGAIN, COULD MAINTAIN WHAT�
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         1  WE CALLED A FEW MOMENTS AGO A MIRROR SITE THAT WAS



         2  OPTIMIZED FOR REVIEWING WITH NETSCAPE PROPRIETARY



         3  TECHNOLOGIES?



         4  A.   AS FAR AS I KNOW, THERE WAS NO RESTRICTION ON THAT.



         5  Q.   IF YOU READ ONLY THREE OR FOUR OF THESE AGREEMENTS,



         6  HOW COULD YOU POSSIBLY KNOW THAT YOU WERE GIVING IN YOUR



         7  TESTIMONY A FAIR SUMMARY OF THEIR PROVISIONS OR RENDER



         8  CREDIBLE OPINIONS AS TO THEIR EFFECTS ON THE MARKET, SIR?



         9  A.   I DON'T THINK YOU NEED TO READ EVERY AGREEMENT.  I



        10  READ A SAMPLE OF AGREEMENTS.



        11  Q.   HOW DID YOU DETERMINE WHAT SAMPLE TO READ, SIR?



        12  A.   I ASKED ATTORNEYS FOR A SAMPLE OF ICP AGREEMENTS.



        13  Q.   I SEE.  DO YOU THINK THEY SELECTED THE MOST, TO USE



        14  YOUR WORD, RESTRICTIVE ONES AND TOLD YOU IT WAS A



        15  REPRESENTATIVE SAMPLE?



        16  A.   OBVIOUSLY, SINCE THEY GAVE ME DISNEY AND SINCE DISNEY



        17  IS THE LEAST RESTRICTIVE ONE, I WOULD SAY THAT THE



        18  ATTORNEYS DID WHAT THEY WOULD BE ASKED TO DO, WHICH WAS TO



        19  GIVE ME A REPRESENTATIVE SAMPLE, INCLUDING, APPARENTLY,



        20  THE LEAST RESTRICTIVE AGREEMENT.  SO, THE SHORT ANSWER TO



        21  THAT QUESTION IS NO.



        22  Q.   AND, IN FACT, DISNEY DOES NOT COMPORT WITH THE



        23  DESCRIPTION THAT YOU HAVE IN PARAGRAPH 115; ISN'T THAT



        24  RIGHT?



        25  A.   IN PARAGRAPH 115 LISTS WHAT ICP'S AGREED TO.  IT�
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         1  DOESN'T SAY EVERY ICP AGREED TO OR THEY ALL HAD THE SAME



         2  AGREEMENT.  SOME OF THEM HAD TOUGHER AGREEMENTS.  SOME OF



         3  THEM MANAGED TO NEGOTIATE AGREEMENTS THAT WERE NOT AS



         4  RESTRICTIVE.  NOT EVERY ICP HAD THE SAME SET OF



         5  RESTRICTIONS.



         6  Q.   IN FACT, IT'S NOT EVEN A FAIR SUMMARY OF THE FOUR



         7  AGREEMENTS YOU READ, ISN'T IT, SIR?



         8  A.   I'M HAPPY TO GO LINE BY LINE THROUGH THOSE



         9  AGREEMENTS.  I MEAN, I HAVE BEEN THROUGH THEM.  I KNOW



        10  WHEREOF I REFERENCE.  WE COULD PICK THEM UP AND WALK



        11  THROUGH ALL OF THEM.



        12  Q.   YOU OPINE IN PARAGRAPH 117 THAT NETSCAPE HAS BEEN



        13  DEPRIVED OF REVENUE BECAUSE OF MICROSOFT'S, YOU THINK,



        14  MAYBE 20 DEALS WITH INTERNET CONTENT PROVIDERS.



        15           DO YOU HAVE ANY SENSE OF THE AMOUNT OF REVENUE



        16  DISNEY WOULD HAVE--EXCUSE ME--NETSCAPE WOULD HAVE DERIVED



        17  HAD IT NOT BEEN PREVENTED FROM ENTERING INTO AGREEMENTS



        18  WITH THOSE 20 FIRMS?



        19  A.   THE IMPORTANCE OF THE ISSUE IS NOT WITH RESPECT TO



        20  THE SIZE OF THE REVENUE.  IT IS WITH RESPECT TO THE FACT



        21  THAT IT IS--HOWEVER LARGE OR SMALL, IT IS JUST VERY



        22  DIFFICULT TO SEE ANY REASON WHY MICROSOFT WOULD WANT TO



        23  IMPOSE THAT RESTRICTION IN TERMS OF ANY SORT OF EFFICIENCY



        24  STORY.



        25  Q.   DON'T COMPANIES ENTER INTO CROSS-PROMOTIONAL�
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         1  AGREEMENTS ALL THE TIME IN WHICH A PROVISION IS YOU'RE NOT



         2  GOING TO PROMOTE MY COMPETITOR IF YOU'RE PROMOTING ME?



         3  A.   I DON'T THINK THAT'S WHAT WE ARE TALKING ABOUT HERE.



         4  WHAT WE ARE TALKING ABOUT IS A PAYMENT TO NETSCAPE FOR



         5  USING NETSCAPE'S FACILITIES OR SOMETHING THAT NETSCAPE HAS



         6  THAT HAS NOTHING TO DO WITH--I MEAN, IT'S JUST SIMPLY



         7  SAYING YOU WON'T--IF NETSCAPE HAS A PRODUCT WHICH IS OF



         8  VALUE AND WHICH YOU WOULD BUY, YOU ARE JUST NOT ALLOWED TO



         9  BUY IT FROM THEM.



        10           I CAN'T SEE ANY EFFICIENCY JUSTIFICATION FOR



        11  DOING THAT BASED ON ANY OF THE STANDARD ECONOMIC ANALYSES



        12  OF WHY YOU MIGHT WANT TO ENTER INTO A, QUOTE,



        13  CROSS-MARKETING AGREEMENT.



        14  Q.   I SEE.



        15           DO NEWSPAPERS EVER ENTER INTO EXCLUSIVE



        16  AGREEMENTS WITH ADVERTISERS WHERE THEY SAY, "YOU CAN BUY



        17  ADS FROM ME, AND I WILL GIVE YOU A PREFERENTIAL RATE IF



        18  YOU AGREE NOT TO SELL YOUR ADVERTISING TO THE WASHINGTON



        19  TIMES AS OPPOSED TO THE WASHINGTON POST?"



        20           AND IF YOU BELIEVE THAT HAPPENS, ARE YOU TELLING



        21  ME THAT--



        22  A.   I USED TO KNOW SOMETHING ABOUT NEWSPAPERS.  WHY DON'T



        23  YOU RE-ASK ME THE QUESTION.



        24  Q.   DO YOU UNDERSTAND THAT IN, SAY, THE MEDIA BUSINESS



        25  GENERALLY, PEOPLE WHO SELL--WHO HAVE ADVERTISING SPACE�
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         1  ENTER INTO AGREEMENTS WITH ADVERTISERS UNDER WHICH THEY



         2  SAY, "YOU WILL GET A PREFERENTIAL RATE IF YOU AGREE NOT TO



         3  ADVERTISE ON OUR COMPETITORS"?



         4  A.   THERE ARE A HOST OF AGREEMENTS THAT ARE ENTERED INTO



         5  IN WHICH SOMEBODY SAYS, IF YOU--THERE ARE (SIC) A HOST OF



         6  EXCLUSIVE DEALING ARRANGEMENTS IN THE ECONOMY, NOT JUST IN



         7  MEDIA, BUT IN THE WHOLE NUMBER OF AREAS.  AND ABSENT



         8  MONOPOLY POWER, THOSE EXCLUSIVE DEALING ARRANGEMENTS CAN



         9  BE ASSUMED TO BE BENIGN.



        10           THAT'S NOT THE SITUATION THAT WE ARE DEALING WITH



        11  HERE.  IF YOU HAVE AN EXCLUSIVE DEALING--EXCLUSIVE DEALING



        12  IN A SITUATION IN WHICH ONE OF THE PARTIES HAS MONOPOLY



        13  POWER IN A RELEVANT MARKET, THEN THERE IS--THERE IS ALWAYS



        14  A CONCERN.  BUT ARE THERE COMPETITIVE INDUSTRIES IN WHICH



        15  WE SEE EXCLUSIVE DEALING IN SOME FORM OR ANOTHER?  OF



        16  COURSE.



        17  Q.   ISN'T IT TRUE THAT AT THE TIME THAT MICROSOFT ENTERED



        18  INTO THE ICP DEALS, IT HAD A VERY SMALL MARKET SHARE IN



        19  THE BROWSER MARKET?



        20  A.   YES.



        21           WELL, WHEN I'M REFERRING TO MARKET POWER IN THE



        22  RELEVANT MARKET, I'M TALKING ABOUT THE OPERATING SYSTEM



        23  MARKET.  THAT'S--THAT IS--THAT IS THE ISSUE--THAT'S THE



        24  MARKET INTO WHICH MICROSOFT HAS MONOPOLY POWER.



        25  Q.   I SEE.�
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         1           GO TO PARAGRAPH 124.



         2           THE COURT:  IF YOU'RE GOING ON TO ANOTHER SUBJECT



         3  NOW, MR. LACOVARA, I THINK WE WILL TAKE A 10-MINUTE



         4  RECESS.



         5           MR. LACOVARA:  YES, SIR.



         6           THE COURT:  AND YOU RECALL THAT YOUR TIME IS



         7  LIMITED TO MONDAY AFTERNOON?



         8           MR. LACOVARA:  I UNDERSTOOD THAT TO BE THE CASE,



         9  YOUR HONOR, AND I'M DOING MY LEVEL BEST TO FINISH BY WHAT



        10  I UNDERSTAND TO BE 4:00 TODAY.



        11           THE COURT:  OKAY.  FAIR ENOUGH.



        12           (BRIEF RECESS.)



        13           THE COURT:  COUNSEL NEEDED TO APPROACH THE BENCH?



        14           MR. LACOVARA:  YES, SIR.



        15           (BENCH CONFERENCE.)



        16           MR. LACOVARA:  THE SUBJECT IS THE LENGTH OF THE



        17  CROSS, YOUR HONOR.



        18           THE COURT:  ALL RIGHT.



        19           MR. LACOVARA:  I WENT THROUGH THE OUTLINE, AND



        20  IT'S MY VIEW THIS WOULD BE VERY DIFFICULT FOR ME TO FINISH



        21  THE WITNESS IN THE LAST 45 MINUTES IN THE TRIAL DAY.  I AM



        22  A HUNDRED PERCENT CONFIDENT I CAN FINISH WITHIN AN HOUR



        23  TOMORROW MORNING, IF THE COURT WOULD PERMIT THAT.



        24           THE COURT:  I DON'T WANT TO FORECLOSE YOU FROM



        25  ANY VALID AVENUE OF CROSS-EXAMINATION.�
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         1           DO YOU THINK THAT YOU CAN COMPLETE



         2  DR. WARREN-BOULTON ON REDIRECT TOMORROW?



         3           MR. SCHWARTZ:  OH, CERTAINLY.  YOUR HONOR.  I



         4  DON'T ANTICIPATE USING ANYTHING NEAR THE ENTIRETY OF WHAT



         5  REMAINS OF TOMORROW.  I THINK--I WAS THINKING IN TERMS OF



         6  FIRST THING TOMORROW MORNING, SO ROUGHLY TWO HOURS OR



         7  SOMETHING LIKE THAT.



         8           THE COURT:  ALL RIGHT.  WELL, SIR, WE WILL LET



         9  YOU CARRY OVER UNTIL TOMORROW MORNING.



        10           NOW, I UNDERSTAND FROM MR. WARDEN THAT HE WANTED



        11  TO ADDRESS THE ISSUE OF THE DEPOSITION EXCERPTS IN



        12  CONNECTION WITH THE TESTIMONY OF THE NEXT WITNESS.



        13           MR. WARDEN:  NO, YOUR HONOR.  IT'S NOT--IT ISN'T



        14  WITH REFERENCE TO THE TESTIMONY.  I THINK DAVID AND I MAY



        15  HAVE HAD A MISUNDERSTANDING.



        16           WHAT I MEANT TO SAY, AT LEAST, WAS THAT WE WOULD



        17  LIKE A RULING ON--NEED A RULING ON ONE ASPECT OF THE



        18  MOTION WE MADE.



        19           THE COURT:  BUT THAT WAS IN CONNECTION WITH THE



        20  WITNESS; IS THAT NOT CORRECT?



        21           MR. WARDEN:  NO, IT'S NOT IN CONNECTION WITH A



        22  WITNESS.  IT'S DUE TO THE FACT THAT WE MUST COMPLETE OUR



        23  COUNTERDESIGNATIONS SOMETIME IN THE NEXT COUPLE OF WEEKS



        24  OR SO, AND WE NEED TO KNOW WHETHER WE HAVE TO



        25  COUNTERDESIGNATE FROM THE DEPOSITIONS THAT WERE NOT,�
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         1  QUOTE, TAKEN IN THIS CASE.



         2           THE COURT:  I UNDERSTAND.



         3           MR. WARDEN:  THAT'S THE ISSUE.  IT'S THAT ISSUE.



         4  WE ARE HAPPY TO REST ON THE SUBMISSION OF THE PAPERS.  WE



         5  ARE HAPPY TO PROVIDE ARGUMENT, IF YOUR HONOR WANTS.



         6           THE COURT:  I WANT TO HEAR--



         7           MR. WARDEN:  IT'S ENTIRELY UP TO YOU.



         8           THE COURT:  --IF WE WILL HAVE TIME TOMORROW, WE



         9  WILL DEVOTE--



        10           MR. WARDEN:  AT THE CLOSE OF COURT TOMORROW?



        11           THE COURT:  WE WILL DEVOTE THE REMAINDER OF THE



        12  DAY AFTER MR. SCHWARTZ AND MR. LACOVARA FINISH WITH



        13  DR. WARREN-BOULTON.



        14           MR. WARDEN:  VERY GOOD.  THANK YOU, YOUR HONOR.



        15           (END OF BENCH CONFERENCE.)



        16           THE COURT:  IN VIEW OF THE FACT THAT WE WILL BE



        17  CARRYING OVER YOUR CROSS-EXAMINATION UNTIL TOMORROW, WHEN



        18  YOU FIND A CONVENIENT POINT AT WHICH TO INTERRUPT YOUR



        19  EXAMINATION THIS AFTERNOON, JUST LET US KNOW.



        20           MR. LACOVARA:  I WILL DO.  THANK YOU, YOUR HONOR.



        21  BY MR. LACOVARA:



        22  Q.   DR. WARREN-BOULTON, IF YOU COULD LOOK AT PARAGRAPH



        23  124 OF YOUR TESTIMONY ON PAGE 58, SPECIFICALLY YOUR



        24  REFERENCE TO WHAT YOU CALL THE TWO MOST IMPORTANT



        25  RESTRICTIONS IN THE OEM PRE-INSTALLATION KITS, OR OPK'S.�
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         1  DO YOU SEE THAT?



         2  A.   YES.



         3  Q.   IS IT NOT CORRECT THAT YOUR FIRST BULLET POINT IS AN



         4  INCORRECT STATEMENT IN THAT IT DOES NOT APPLY TO



         5  WINDOWS 98?



         6           THE COURT:  THE QUESTION IS, IS IT AN INCORRECT



         7  STATEMENT AS WRITTEN, OR IS IT INCORRECT IN THAT IT DOES



         8  NOT APPLY TO WINDOWS 98?



         9           MR. LACOVARA:  IT WAS AN UNCLEAR QUESTION, YOUR



        10  HONOR.



        11  BY MR. LACOVARA:



        12  Q.   LET ME ASK IT THIS WAY, DR. WARREN-BOULTON:  IS IT



        13  NOT YOUR UNDERSTANDING, SIR, THAT UNDER WINDOWS 98 OPK'S,



        14  OEM'S CAN MODIFY THE SEQUENCE OR APPEARANCE OF SCREENS



        15  DISPLAYED DURING THE INITIAL STARTUP SEQUENCE; THAT IS,



        16  BEFORE THE WINDOWS DESKTOP SCREEN HAS BEEN DISPLAYED?



        17  A.   CAN YOU TELL ME JUST WHAT YOU HAVE IN MIND HERE?



        18  Q.   LET ME ASK IF YOU HAVE THE UNDERSTANDING FIRST, AND



        19  THEN WE CAN EXPLORE.



        20  A.   IT IS MY UNDERSTANDING THAT THE--TO--WHY DON'T YOU



        21  ASK ME THE QUESTION AGAIN BECAUSE I'M TRYING TO THINK OF



        22  WHERE IN THE PROCESS YOU'RE REFERRING TO.



        23  Q.   LET ME ASK YOU SPECIFIC QUESTIONS.



        24  A.   YES.



        25  Q.   IS IT YOUR UNDERSTANDING THAT BEFORE THE WELCOME�
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         1  TO--THE WINDOW DESKTOP SCREEN HAS BEEN DISPLAYED, OEM'S



         2  WITH WINDOWS 98 CAN INSERT THEIR OWN ISP REGISTRATION



         3  SEQUENCES?



         4  A.   I THINK, AS WE DISCUSSED BEFORE, FOR A SMALL NUMBER



         5  OF OEM'S, WINDOWS HAS--MICROSOFT HAS NOW TOLD



         6  APPROXIMATELY SIX OEM'S THAT THEY CAN INTRODUCE THEIR OWN



         7  VERSION OF AN INTERNET CONNECTION WIZARD.



         8  Q.   AND ISN'T IT ALSO TRUE THAT OEM'S CAN INSERT THEIR



         9  OWN USER REGISTRATION SCREENS AND SEQUENCES INTO THE BOOT



        10  SEQUENCE BEFORE THE WINDOWS SCREEN APPEARS?



        11  A.   THAT I DON'T KNOW.  I KNOW THAT THEY CAN



        12  INTRODUCE--FOR THOSE SIX THEY CAN INTRODUCE THEIR OWN



        13  INTERNET CONNECTION WIZARD.  I THINK WE JUST DISCUSSED



        14  THAT.  THAT'S A FAIRLY RECENT DEVELOPMENT, YES.



        15  Q.   YOU UNDERSTAND WHAT I MEAN BY "USER REGISTRATION



        16  SEQUENCE"?



        17  A.   I THINK SO.



        18  Q.   YOU UNDERSTAND IT TO BE WHERE THE PURCHASER OF THE



        19  NEW PC, ESSENTIALLY, SENDS HIS OR HER DEMOGRAPHIC



        20  INFORMATION AND REGISTERS WITH THE PC OEM?



        21  A.   THAT'S WHAT A REGISTRATION USUALLY IS, YES.



        22  Q.   AND THEY COULD DO THAT--THEY COULD PUT THEIR OWN



        23  PROPRIETARY REGISTRATION SEQUENCE RIGHT INTO THE BOOT



        24  SEQUENCE; ISN'T THAT CORRECT?



        25  A.   I DON'T KNOW IF THAT'S CORRECT NOW.  I'M JUST SAYING�
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         1  THAT IF THAT WERE THE CASE, IT'S A FAIRLY RECENT



         2  DEVELOPMENT.



         3  Q.   AND, IN FACT, UNDER WINDOWS 98, THEY CAN--OEM'S CAN



         4  ALSO INTRODUCE MULTIMEDIA PRESENTATIONS INTO THE BOOT



         5  SEQUENCE THAT GIVES USERS A LITTLE DESCRIPTION OF THE



         6  HARDWARE THEY JUST BOUGHT; ISN'T THAT TRUE?



         7  A.   AS I SAID BEFORE, AS I HAVE SAID REPEATEDLY, IN JUNE



         8  OF '98--I THINK IT'S JUNE, MAYBE APRIL--MICROSOFT RELAXED



         9  A NUMBER OF ITS RESTRICTIONS ON OEM'S.  THAT'S A RECENT



        10  DEVELOPMENT.



        11  Q.   ISN'T IT ALSO TRUE THAT EVEN BEFORE JUNE 1998, PC



        12  OEM'S COULD CHANGE THE WALLPAPER, THE BACKGROUND OR THE



        13  LOOK AND FEEL, TO SOME EXTENT, OF SCREENS THAT APPEARED



        14  PRIOR TO THE WINDOWS WELCOME SCREEN, OR THE WINDOWS



        15  DESKTOP SCREEN?  EXCUSE ME.



        16  A.   I HAVE NO PARTICULAR RECOLLECTION OF THAT, NOR DO I



        17  THINK IT'S RELEVANT.



        18  Q.   OKAY.  YOU ALSO TESTIFY IN THE SECOND BULLET POINT



        19  THAT OEM'S CANNOT CONFIGURE THEIR PCS TO RUN AUTOMATICALLY



        20  ANY PROGRAM AT THE--UNTIL THE COMPLETION OF THE END USER



        21  BOOT.



        22           DO YOU SEE THAT?



        23  A.   YES, AND THE REFERENCE IS TO 1996, YES.



        24  Q.   ISN'T IT TRUE THAT MICROSOFT PERMITTED ANY NUMBER OF



        25  OEM'S TO RUN PROGRAMS IN THE BOOT SEQUENCE OTHER THAN THE�
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         1  PROGRAMS SPECIFIED BY MICROSOFT?



         2  A.   THE SHORT ANSWER TO THAT IS I DON'T KNOW IF THAT'S



         3  TRUE, BUT IF IT IS, IT'S A RECENT DEVELOPMENT SINCE THEY



         4  RELAXED THE RESTRICTIONS.



         5  Q.   HOW DO YOU KNOW IF YOU DON'T KNOW ABOUT IT THAT IT



         6  HAPPENED AFTER MICROSOFT RELAXED THE RESTRICTIONS?



         7  A.   BECAUSE I LOOKED AT WHAT WAS HAPPENING IN 1996 AT



         8  WHAT THE RESTRICTIONS WERE THAT HAVE BEEN CONTINUOUS.



         9  Q.   WINDOWS--



        10  A.   I ALSO LOOKED AT THE LETTERS SENT OUT IN 1998.



        11  Q.   DID YOU READ THE ORIGINAL WINDOWS 98 OPK BEFORE THESE



        12  MAY OR JUNE MODIFICATIONS?



        13  A.   1998?



        14  Q.   THE WINDOWS 98 OPK, NOT THE WINDOWS 95 OPK.  THE ONE



        15  THAT HAS BROUGHT US HERE TODAY.



        16  A.   YOU KNOW, I HAVE READ--I HAVE READ LITERALLY



        17  THOUSANDS OF PAGES OF DOCUMENT.  HAVE I TRIED TO READ THE



        18  RELEVANT PARTS OF THE OPK'S?  YES.  CAN I RECITE THEM FROM



        19  MEMORY?  NO.



        20  Q.   DID YOU READ THE PORTIONS OF THE WINDOWS 98 OPK THAT



        21  DEALT WITH MODIFICATIONS TO THE BOOT SEQUENCE?



        22  A.   I THINK SO.



        23  Q.   YOU BELIEVE YOU FAIRLY CHARACTERIZE THAT PORTION OF



        24  THE WINDOWS 98 OPK IN YOUR TESTIMONY?



        25  A.   YES.  OTHERWISE, I WOULDN'T HAVE WRITTEN IT.�
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         1  Q.   ALL RIGHT.  YOU TESTIFIED IN THE SECOND BULLET POINT



         2  THAT MICROSOFT DOES NOT PERMIT OEM'S TO INCLUDE



         3  ALTERNATIVE SHELLS THAT BOOT UP AUTOMATICALLY PRIOR TO THE



         4  CONCLUSION OF THE FIRST BOOT.  IS THAT A FAIR SUMMARY OR



         5  PARAPHRASE OF WHAT YOU HAVE IN THE SECOND BULLET POINT?



         6  A.   I THINK THAT'S A FAIR SUMMARY OR PARAPHRASE OF



         7  WHAT--WELL, WHAT YOU JUST SENT--WHATEVER IS HERE IS TAKEN



         8  FROM FOOTNOTE 116, THE AMENDMENT.



         9  Q.   OKAY.  BUT THAT'S WHAT YOU UNDERSTAND THE RULE TO BE



        10  ABOUT ALTERNATIVE SHELLS; RIGHT?



        11  A.   THAT'S WHAT IT WAS IN AMENDMENT 12 OF THE 1996



        12  LICENSE AGREEMENT.



        13  Q.   NOW, DO YOU UNDERSTAND THAT AFTER THE INITIAL BOOT



        14  SEQUENCE, THE OEM HAS, ESSENTIALLY, UNLIMITED DISCRETION



        15  TO PROMPT THE USER TO USE A SHELL OTHER THAN THE WINDOWS



        16  DESKTOP?



        17  A.   CAN YOU REPEAT THAT?



        18  Q.   I WILL REPHRASE IT.



        19           ISN'T IT YOUR UNDERSTANDING--



        20  A.   THAT WILL BE FINE.



        21  Q.   I'M NOT SURE I COULD DO IT VERBATIM, SO LET ME MAKE



        22  SURE I MAKE A PROPER QUESTION.



        23           IS IT YOUR UNDERSTANDING THAT THE RESTRICTION YOU



        24  TALK ABOUT HERE APPLIES ONLY ON THE INITIAL BOOT SEQUENCE



        25  SO THAT AFTER THE FIRST TIME THE COMPUTER BOOTS UP, OEM'S�
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         1  ARE FREE TO PROMPT USERS TO LOAD AN ALTERNATIVE SHELL



         2  OTHER THAN THE WINDOWS DESKTOP?



         3  A.   YES.



         4  Q.   AND DO YOU UNDERSTAND THAT WITH WINDOWS 95, A NUMBER



         5  OF OEM'S ATTEMPTED TO HAVE THEIR MACHINES AUTOMATICALLY



         6  BOOT INTO A PROPRIETARY OEM SHELL?



         7  A.   I CAN'T SPEAK TO A NUMBER.  CERTAINLY, THE MOST



         8  FAMOUS EXAMPLE IS HEWLETT-PACKARD.



         9  Q.   DO YOU MEAN PACKARD-BELL?



        10  A.   I'M SORRY, PACKARD-BELL.



        11  Q.   AND ISN'T IT THE CASE THAT PACKARD-BELL ESSENTIALLY



        12  BROKE WINDOWS 95?



        13  A.   I THINK TECHNICALLY THEY FAILED TO SUPPORT CRITICAL



        14  API'S.



        15  Q.   THEY FAILED TO SUPPORT CRITICAL API'S?



        16  A.   YES.



        17  Q.   IN FACT, HAS NO RIGHT-CLICK MOUSE FUNCTION WOULD



        18  WORK; IS THAT RIGHT?



        19  A.   THAT'S RIGHT.  IT WAS THE RIGHT-CLICK MOUSE FUNCTION



        20  THAT WOULD NOT WORK.  IT'S THE ONE EXAMPLE THAT EXISTS OUT



        21  THERE.



        22  Q.   AND YOU WOULD CONCEDE, I TAKE IT, THAT MICROSOFT HAS



        23  A LEGITIMATE INTEREST IN MAKING SURE THAT OEM'S DO NOT



        24  TAKE ACTIONS THAT IMPEDE THE ABILITY OF WINDOWS TO LOAD OR



        25  FUNCTION PROPERLY?�
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         1  A.   NO.  WHAT I WOULD SAY IS THAT MICROSOFT CERTAINLY HAS



         2  AN INTEREST IN WHAT OEM'S DO.  THE NORMAL PROCESS IS THAT



         3  IF THE OEM'S HAVE SUFFICIENT SELF-INTEREST TO DO THE RIGHT



         4  THING, TO MAKE THE RIGHT DECISIONS, THOSE DECISIONS GET



         5  DELEGATED DOWN THE LINE.



         6           WE ALL HOPE THAT THE PEOPLE WHO USE OUR PRODUCTS



         7  WILL USE THEM AS WELL AS THEY CAN BE.



         8           IN THE CASE OF--IN THE PARTICULAR EXAMPLE THAT



         9  YOU'RE CITING, YOU KNOW, A HEWLETT-PACKARD DID SOMETHING



        10  THAT HEWLETT-PACKARD RECOGNIZED TO BE A MISTAKE, AND IT



        11  WAS NOT IN HEWLETT-PACKARD'S INTEREST, AND IT WAS



        12  HEWLETT-PACKARD WHO, PRESUMABLY, BORE THE BRUNT OF THAT,



        13  OR THE PRIMARY BRUNT OF THAT.



        14           OEM'S MAKE MISTAKES.  I DON'T THINK--IF YOU SAID



        15  TO ME, "DOES MICROSOFT HAVE AN INTEREST IN CONTROLLING



        16  EVERYTHING THAT AN OEM DOES," THAT WOULD NOT MAKE VERY



        17  MUCH SENSE.



        18  Q.   THAT CERTAINLY WASN'T THE QUESTION I ASKED.



        19  A.   HMM.



        20  Q.   BUT DO YOU KNOW HOW MANY SUPPORT CALLS MICROSOFT GOT



        21  FROM PACKARD-BELL USERS WHO COULDN'T WORK THEIR RIGHT



        22  MOUSE CLICKS ON WINDOWS 95?



        23  A.   NO, BUT IT IS A VERY FAMOUS EXAMPLE.



        24  Q.   OKAY.  GO TO PARAGRAPH 160--



        25  A.   I CITE IT IN THE--I MEAN, I DO TALK ABOUT THIS IN THE�
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         1  DIRECT.



         2  Q.   AND WE ARE GOING TO GO THERE.



         3  A.   OKAY.



         4  Q.   LET'S TALK ABOUT PARAGRAPH 160 ON PAGE 73, PLEASE.



         5  A.   160?



         6  Q.   YES.



         7           AND SPECIFICALLY, I WOULD LIKE TO DIRECT YOUR



         8  ATTENTION TO THE LAST SENTENCE OF THAT PARAGRAPH WHERE YOU



         9  SAY, "INDEED, MICROSOFT'S GENERAL MANAGER FOR



        10  MULTINATIONAL OEM OPERATIONS, BENGT AKERLIND, CONCEDED



        11  THAT OEM ACTIONS THAT REDUCED THE VALUE OF THE PRODUCT



        12  THEY OFFERED TO CONSUMERS WILL COME HOME TO ROOST IN THE



        13  FORM OF DIMINISHING THAT OEM'S BUSINESS IN THE FUTURE."



        14           DO YOU SEE THAT?



        15  A.   YES.



        16  Q.   AND WOULD YOU GRANT TO ME THAT CREATING AN



        17  ALTERNATIVE SHELL THAT DISABLED THE RIGHT MOUSE CLICK



        18  WOULD REDUCE THE VALUE OF THE PACKARD-BELL PRODUCT?



        19  A.   I WOULD SAY THAT ANYTHING THAT YOU DID ALONG THOSE



        20  LINES WOULD REDUCE THE VALUE OF A PRODUCT, YES, YES.  AND



        21  PACKARD-BELL FULLY SEEMS TO HAVE RECOGNIZED THAT.



        22  Q.   AND ISN'T IT TRUE THAT IN THE VERY PAGE OF TESTIMONY



        23  THAT YOU CITE FROM MR. AKERLIND, HE SAID THAT IT WASN'T



        24  JUST--IT WASN'T JUST TO THE OEM'S THAT THESE PROBLEMS



        25  WOULD COME HOME TO ROOST, BUT THAT IT WAS MICROSOFT AS�
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         1  WELL?



         2  A.   I MEAN, WE WOULD HAVE TO PULL MR. AKERLIND, BUT I



         3  RECALL MR. AKERLIND'S DEPOSITION THERE BEING A VERY, VERY



         4  LONG SERIES OF QUESTIONS IN WHICH MR. AKERLIND WAS ASKED



         5  THE RATHER OBVIOUS QUESTION, WHICH IS, IF THE OEM DID



         6  SOMETHING WHICH MEANT THAT THEIR PRODUCT WOULDN'T WORK AS



         7  WELL, WOULD THIS MEAN THAT THE OEM WOULD SUFFER IN SOME



         8  WAY.  AND AT THE END OF A VERY LONG DISCUSSION,



         9  MR. AKERLIND EVENTUALLY AGREED TO THE OBVIOUS.



        10           AND I SHOULD SAY, AS AN ECONOMIST, I DON'T REALLY



        11  NEED MR. AKERLIND TO TELL ME IF AN OEM MAKES A MISTAKE OR



        12  PRODUCES AN INFERIOR PRODUCT, THAT THE OEM, IN RETURN,



        13  WILL SUFFER AS A RESULT.



        14  Q.   DR. WARREN-BOULTON--



        15  A.   THE QUESTION THAT YOU ASKED ME WAS, IS IT POSSIBLE



        16  THAT MICROSOFT COULD SUFFER AS A RESULT AS WELL.



        17           AND THE SHORT ANSWER TO THAT IS, IT'S VERY



        18  DIFFICULT TO SEE HOW MICROSOFT WOULD GET HURT UNLESS



        19  PEOPLE THOUGHT, SOMEHOW, THAT IT WAS MICROSOFT'S FAULT



        20  INSTEAD OF PACKARD-BELL'S FAULT AND MICROSOFT WAS UNABLE



        21  TO TELL THEM IT WASN'T THEIR FAULT.



        22  Q.   LET ME ASK YOU A QUESTION BEFORE, AND WE ARE GOING TO



        23  COME BACK TO MR. AKERLIND'S TESTIMONY.



        24           LET'S ASSUME FOR A MOMENT, HYPOTHETICALLY, YOU



        25  JUST BOUGHT A PACKARD-BELL MACHINE.�
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         1  A.   YES.



         2  Q.   YOU THINK WINDOWS IS LOADED JUST FINE.  YOU HAVE YOUR



         3  PACKARD-BELL SHELL, AND THE RIGHT MOUSE CLICK DOESN'T



         4  WORK.



         5           RIGHT?



         6  A.   YES.



         7  Q.   NOTHING HAPPENS WHEN YOU CLICK.



         8  A.   YES.



         9  Q.   DO YOU REGARD THAT AS A PACKARD-BELL PROBLEM OR AS A



        10  SOFTWARE PROBLEM?



        11  A.   I WOULD CALL THE PERSON WHO SOLD ME THE MACHINE.  I



        12  WOULD CALL PACKARD-BELL.  I WOULD CALL WHOEVER THE SUPPORT



        13  LINE IS.  IT'S MY UNDERSTANDING THAT PACKARD-BELL HAS TO



        14  PROVIDE SUPPORT, AND THAT THEY HAVE TO PAY THE COSTS OF



        15  SUPPORT.



        16  Q.   AND DO YOU UNDERSTAND THAT THAT IS, IN FACT, NOT WHAT



        17  HAPPENED IN THE REAL WORLD, NOT THE ECONOMIST WORLD?



        18  A.   WELL, YOU KNOW, IT'S MY UNDERSTANDING THAT YOU CAN



        19  CALL MICROSOFT AND MICROSOFT WILL SAY "CALL PACKARD-BELL,"



        20  WHICH I THINK IS A PERFECTLY REASONABLE THING TO DO.



        21  Q.   LET'S SEE WHAT MR. AKERLIND ACTUALLY SAID.



        22           MR. LACOVARA:  I'M READING, YOUR HONOR, FROM PAGE



        23  115, WHICH IS THE CITATION, AND FOOTNOTE 124 OF



        24  DR. WARREN-BOULTON'S TESTIMONY.



        25           THE COURT:  WHAT PAGE?�

                                                           55



         1           MR. LACOVARA:  115, YOUR HONOR.



         2           AND MR. AKERLIND IS ASKED A QUESTION ABOUT--THE



         3  HYPOTHETICAL HERE WAS REMOVAL OF THE INTERNET



         4  ICON--INTERNET EXPLORER ICON CAUSING PROBLEMS, WOULD



         5  COMPAQ BE PUNISHED IN THE MARKETPLACE, WHICH IS THE



         6  QUOTATION.



         7           AND HIS ANSWER IS, (READING):



         8                "ANSWER:  YES, IF COMPAQ CAUSED PROBLEMS,



         9           THEY WOULD BE PUNISHED, IF YOU LIKE.  YOU KNOW,



        10           THEY WOULD CERTAINLY GET POOR REVIEWS, YOU KNOW,



        11           IN THE TRADE PRESS.  THE BUSINESS--IF THEIR



        12           BUSINESS SUFFERED, OBVIOUSLY, THE PRESS WOULD



        13           PICK UP ON IT.  BUT THE PROBLEMS, YOU KNOW, JUST



        14           RELATED--WOULD NOT BE, YOU KNOW, JUST RELATED TO



        15           COMPAQ.  WE WOULD GET OUR FAIR SHARE OF THAT AS



        16           WELL, BECAUSE, YOU KNOW, IF A COMPAQ MACHINE WITH



        17           WINDOWS DOESN'T WORK--I MEAN, EVERYBODY KNOWS WHO



        18           DID WINDOWS.  SO IT'S NOT--I MAINTAIN THAT THIS



        19           IS NOT SOMETHING THAT IS, YOU KNOW, COMPAQ'S



        20           ISOLATED PROBLEM."



        21  BY MR. LACOVARA:



        22  Q.   DO YOU SEE THAT?



        23  A.   YES, I DO.



        24  Q.   AND DO YOU AGREE THAT MICROSOFT, AT LEAST, BELIEVES



        25  THAT CREATING PC'S THAT DON'T LOAD WINDOWS, POSSIBLY, IS�
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         1  NOT JUST THE OEM'S PROBLEM, BUT IT'S ALSO MICROSOFT'S



         2  PROBLEM?



         3  A.   I THINK THAT EVERY MANUFACTURER HAS AN INTEREST IN



         4  HAVING ITS RETAILERS DO A GOOD A JOB AS POSSIBLE.  IN THE



         5  CASE OF A SOFTWARE SUPPLIER, EVERY SOFTWARE SUPPLIER HAS



         6  AN INTEREST AND A HOPE THAT THE OEM'S WILL DO AS GOOD A



         7  JOB AS POSSIBLE.  THEY ARE, IN THAT SENSE, MEMBERS OF A



         8  TEAM.



         9           AND I THINK THAT'S ALL THAT YOU WANT TO DRAW FROM



        10  THIS.  THE QUESTION IS WHETHER OR NOT IT IS SOMEHOW



        11  NECESSARY OR, INDEED, NORMAL OR PROFIT-MAXIMIZING, TO



        12  ATTEMPT TO CONTROL IN DETAIL THE OPTIONS AVAILABLE TO AN



        13  OEM WHEN THAT OEM HAS EVERY INCENTIVE TO TRY TO BEHAVE IN



        14  A WAY THAT--IN SUPPORTING--IN PROVIDING THE BEST SERVICE



        15  FOR ITS PRODUCT.  IT'S ALSO DOING THE BEST THAT IT CAN FOR



        16  MICROSOFT'S PRODUCT.



        17           THE FACT THAT--THE FACT THAT, IF YOU LIKE, OEM'S



        18  MAKE MISTAKES SIMPLY MEANS OEM'S AREN'T PERFECT.  IT



        19  DOESN'T MEAN THAT THE NORMAL PROFIT-MAXIMIZING APPROACH IS



        20  TO ATTEMPT TO CONTROL THEIR BEHAVIOR, UNLESS YOU CAN FIND



        21  SOME SYSTEMATIC REASON WHY THE INCENTIVES OF THE OEM'S TO



        22  PROVIDE A GOOD PRODUCT ARE SOMEHOW NOT COPACETIC OR



        23  MATCHED WITH MICROSOFT'S.  THERE IS NO--IN COMPETITIVE



        24  MARKETS, THERE IS NO NEED TO INTERVENE IN THAT PROCESS.



        25           ALL THAT I'M SAYING HERE IS THAT MICROSOFT'S�
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         1  INCENTIVES AND THE PACKARD-BELL INCENTIVES AND COMPAQ



         2  INCENTIVES ARE ALIGNED HERE.



         3  Q.   AND AT THE TIME WHEN THEY WERE ALIGNED AND



         4  PACKARD-BELL WAS NOT KEPT ON THE STRAIGHT AND NARROW BY



         5  MICROSOFT, IT SCREWED UP, DIDN'T IT?



         6  A.   OF COURSE, WE ALL MAKE MISTAKES.



         7           TO REVERSE IT, MICROSOFT MAKES MISTAKES.  AND



         8  WHEN MICROSOFT MAKES MISTAKES, THAT HARMS THE OEM'S THAT



         9  ARE USING IT.



        10           YOU KNOW, I DON'T SEE THE OEM'S TURNING TO



        11  MICROSOFT AND SAYING, "HI, WE ARE GOING TO PUT DOWN A SET



        12  OF RESTRICTIONS ON WHAT YOU CAN DO AND HOW YOU CAN RUN



        13  YOUR BUSINESS BECAUSE WE THINK WE CAN--WE CAN DECIDE HOW



        14  TO RUN YOUR BUSINESS BETTER THAN YOU CAN.  THEY ARE BOTH



        15  MEMBERS OF A TEAM.  MICROSOFT MAKES A MISTAKE, THAT'S



        16  GOING TO HARM COMPAQ.  COMPAQ MAKES A MISTAKE, IT MIGHT



        17  AFFECT MICROSOFT.  BUT THAT DOESN'T MEAN THAT YOU--THAT



        18  THAT PROVIDES EITHER A NORMAL JUSTIFICATION OR AN EXCUSE



        19  FOR INTERVENING AND RESTRICTING THE CHOICES.  WE ALL MAKE



        20  MISTAKES.



        21  Q.   SO, IS IT YOUR POSITION THAT MICROSOFT HAS NO



        22  TECHNICAL JUSTIFICATION TO RESTRICT CONDUCT THAT IT



        23  GENUINELY BELIEVES WILL IMPAIR THE ABILITY OF WINDOWS 98



        24  TO LOAD PROPERLY?



        25  A.   MY POSITION IS, FIRST OF ALL, THAT I DO NOT SEE THE�
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         1  KIND OF CONFLICT OF INTEREST WHICH WOULD JUSTIFY SUCH A



         2  RESTRICTION AND WHICH I WOULD--MEANS THAT I OBSERVED SUCH



         3  RESTRICTIONS AND PRACTICE.



         4           AND A NICE EXAMPLE OF THAT IS THAT YOU CAN LOOK



         5  AT OTHER OPERATING SYSTEM PROVIDERS WHO DO NOT HAVE THE



         6  INCENTIVES THAT MICROSOFT HAS TO CONTROL THIS MARKET, AND



         7  ASK DO THEY HAVE--DO THEY PUT SIMILAR RESTRICTIONS ON



         8  OEM'S, AND THE ANSWER IS NO, THEY DON'T.



         9  Q.   ISN'T IT TRUE THAT EVERY SINGLE DESKTOP OPERATING



        10  SYSTEM MANUFACTURER HAS, IN ITS LICENSE AGREEMENT, A



        11  PROVISION THAT SAYS YOU MAY NOT MODIFY THE CODE OR THE



        12  INSTALLATION OF THE PRODUCT WITHOUT THE PERMISSION OF THE



        13  VENDOR?



        14  A.   IT'S ALSO TRUE--



        15  Q.   COULD YOU ANSWER MY QUESTION YES OR NO AND THEN ADD



        16  TO IT.



        17  A.   IS THAT TRUE THAT LITERALLY IN EVERY LICENSE



        18  AGREEMENT, I DON'T KNOW IF IT'S TRUE IN LITERALLY EVERY



        19  LICENSE AGREEMENT.  I DO KNOW THAT THERE ARE (SIC) A



        20  NUMBER OF DEPOSITIONS FROM OPERATING SYSTEM MANUFACTURES



        21  WHO SAY THAT REGARDLESS AS TO WHAT'S IN THEIR LICENSING



        22  AGREEMENT, THEY DO NOT ATTEMPT TO CONTROL THE OEM'S



        23  DECISIONS ALONG THESE LINES.  THAT, YOU KNOW, HOWEVER THE



        24  OEM WANTS TO DO IT, THAT'S IN THE BEST INTERESTS OF THE



        25  OPERATING SYSTEM MANUFACTURER TO GIVE THEM AS MUCH FREEDOM�
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         1  AS POSSIBLE.



         2  Q.   LOOK AT PARAGRAPH 127.



         3  A.   127?



         4  Q.   YES, PAGE 59.  IN THE STATEMENT ABOUT OEM'S BEING



         5  PERMITTED TO REPLACE MICROSOFT'S INTERNET CONNECTION



         6  WIZARD WITH THEIR OWN ISP REFERRAL SCREENS--DO YOU SEE



         7  THAT?



         8  A.   HANG ON.  I'M TRYING TO GET LOCATED.



         9  Q.   SECOND LINE, PARAGRAPH 127.  SEE WHAT SECTION I'M IN?



        10  DO YOU SEE THAT?



        11  A.   YES.



        12  Q.   AND THAT STATEMENT, TOO, APPLIES TO WINDOWS 95 BUT



        13  NOT WINDOWS 98?



        14  A.   MY APOLOGIES.  YOU'RE NOT JUST REFERRING--WHAT



        15  STATEMENT IN 127?



        16  Q.   THE SECOND LINE, SIR, "IF OEM'S HAD BEEN PERMITTED TO



        17  REPLACE MICROSOFT'S ICW"--DO YOU SEE THAT?



        18  A.   YES.



        19  Q.   THAT STATEMENT ASSUMES A STATE OF FACTS THAT APPLIED



        20  UNDER WINDOWS 95 BUT NOT WINDOWS 98; ISN'T THAT RIGHT?



        21  A.   WE ARE DISCUSSING IN PARAGRAPH 127 THE HISTORY OF



        22  THESE RESTRICTIONS, WHAT'S HAPPENED.  THEN WHAT IT STATES



        23  IS PERFECTLY CORRECT, CAMERON MYHRVOLD SAID, IF WE DO



        24  THIS, THE OEM'S MIGHT SELECT ISP'S THAT DID NOT SUPPORT IE



        25  AS THE BROWSER.�
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         1           SUBSEQUENT TO THAT--THIS IS A HISTORY--SUBSEQUENT



         2  TO THAT, MICROSOFT MADE THE DECISION, IN YOUR TERMS, TO



         3  OVERRULE MR. MYHRVOLD, AND NOW THERE ARE, I THINK AS WE



         4  MUST HAVE COVERED AT LEAST THREE OR FOUR TIMES, SIX OEM'S



         5  WHICH RECENTLY HAVE BEEN ALLOWED TO INTRODUCE THEIR OWN



         6  INTERNET CONNECTION WIZARDS.



         7  Q.   NOW, WHAT STUDY HAVE YOU SEEN OR HAVE YOU DONE,



         8  RATHER, TO DETERMINE WHETHER THE RELAXATION OF THESE



         9  RESTRICTIONS HAS HAD ANY EFFECT ON WHICH BROWSING SOFTWARE



        10  PEOPLE ACTUALLY SELECT?



        11  A.   I HAVEN'T LOOKED AT THE BROWSER CHOICE FOR THOSE



        12  OEM'S.  THERE IS NO WAY IN THE DATA THAT I HAVE THAT CAN



        13  LOOK AT IT OEM BY OEM.



        14           I HAVE LOOKED, OBVIOUSLY, IN GREAT DETAIL AT THE



        15  BROWSER CHOICE, AND WE CAN--I CAN RECALL LOOKING AT THE



        16  MICROSOFT RUNRATE FOR BROWSERS OVERALL AND THEIR SHARE OF



        17  THE MARKET, AND THERE IS NO, THAT I CAN RECALL, MUCH OF A



        18  DISCERNIBLE IMPACT AT ALL OF THE RELAXATION OF THESE



        19  RESTRICTIONS ON MICROSOFT'S RUNRATE FOR BROWSERS OR FOR



        20  ITS SHARE OF BROWSERS.  AND THAT IS, AS I HAVE EXPLAINED



        21  HERE, I WOULD NOT EXPECT TO FIND THAT THESE RELAXATIONS



        22  AFFECTED IT VERY MUCH BECAUSE BY THAT TIME THE GAME IS



        23  PRETTY WELL OVER.



        24  Q.   BUT THOSE RUNRATES SAY THAT WITH OR WITHOUT THESE



        25  RESTRICTIONS, FOUR IN TEN NEW INTERNET CONNECTIONS WERE�
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         1  COMING FROM NETSCAPE, NOT MICROSOFT; ISN'T THAT RIGHT?



         2           SO THE GAME WAS OVER--



         3  A.   WHEN ARE WE--WHAT ARE WE TALKING ABOUT?  THE



         4  RUNRATES?



         5  Q.   YES, SIR.



         6  A.   WELL, WE COULD TURN TO WHAT THE RUNRATES LOOKED LIKE.



         7  Q.   DO YOU HAVE A RECOLLECTION, SIR?  YOU TREAT THEM, I



         8  THINK, TWICE OR THREE TIMES IN YOUR TESTIMONY, AND WE



         9  TALKED ABOUT THEM AT SOME LENGTH ONCE BEFORE.



        10  A.   I MEAN, THE RUNRATES THAT I BELIEVE WE ARE REFERRING



        11  TO IS--I DEFINE A RUNRATE, WHICH IS A NEW BROWSER, AS



        12  OPPOSED TO MICROSOFT'S DEFINITION OF A RUNRATE, ARE



        13  EXHIBITS 261, AND THERE THEY LAY OUT WHAT THE RUNRATES



        14  LOOK LIKE FOR IE AND FOR NETSCAPE NAVIGATOR BEFORE--BEFORE



        15  SOMETHING CALLED "ADJUSTING FOR CASHING," OKAY?



        16           SO THAT'S 261.  THAT'S THE EXHIBIT IN 261.



        17  Q.   SO YOUR TESTIMONY, SIR--



        18  A.   THE RUNRATE HAS CONTINUED TO INCREASE OVER THIS



        19  ENTIRE PERIOD, AND THERE IS NO PARTICULAR SIGN THAT THOSE



        20  RUNRATES WERE AFFECTED BY THE RELAXATION OF THOSE



        21  RESTRICTIONS FOR REASONS I THINK WE ALREADY GONE INTO.



        22  Q.   WHEN WAS THE GAME OVER, SIR?  WHEN DID THE GAME END?



        23  A.   OH, I DON'T KNOW.  WHEN I THINK THE GAME IS ENDED, AS



        24  I SAY, THERE IS A RATHER INTERESTING MICROSOFT DOCUMENT,



        25  AND I THINK WE REFERRED TO THIS SEVERAL TIMES BEFORE, FROM�
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         1  MR. "MAYDA" IN WHICH HE SAID--HIS OPINION IS THAT THE GAME



         2  IS OVER, THE FIGHT IS OVER, THAT MICROSOFT HAS EFFECTIVELY



         3  WON.  IT WOULD DEPEND ON THE PARTICULAR GOALS.  IF THE



         4  GOALS--I'M SORRY, GO AHEAD.



         5  Q.   YOU TESTIFIED THAT--



         6           (SIMULTANEOUS CONVERSATION.)



         7  Q.   HE SAID IN JUNE 1998 THE GAME WAS OVER.



         8  A.   I THINK BY JUNE OF 1998, THE GAME WAS OVER IN TERMS



         9  OF SEWING UP ISP'S IN TERMS OF EXCLUSIVES.  IT'S IN THE



        10  CONTEXT OF THE FOLLOWING:  IF YOU SUDDENLY ALLOWED OEM'S



        11  TO SELECT CERTAIN ISP'S IN JUNE OF 1998, AND THEY SELECT



        12  ISP'S, WHAT'S THE CHANCE THAT THEY WOULD SELECT AN ISP



        13  THAT DIDN'T HAVE AN EXCLUSIVE RELATIONSHIP WITH MICROSOFT.



        14  BY JUNE OF 1998, THE CHANCE OF THAT WAS PRETTY SLIM.



        15           SO, ALL I'M TRYING TO SAY IS THAT AT THE VERY,



        16  YOU KNOW, AT THE VERY BEGINNING OF THIS PERIOD, IT'S



        17  REALLY IMPORTANT TO MAKE SURE THAT YOU BLOCK THE OEM'S



        18  FROM MAKING A CHOICE OF ISP'S BECAUSE AT THAT POINT THERE



        19  WERE A LOT OF ISP'S THAT ARE OUT THERE AND THEY MIGHT, GOD



        20  KNOWS, CHOOSE AN ISP THAT DIDN'T HAVE AN EXCLUSIVE



        21  RELATIONSHIP WITH MICROSOFT.



        22           BY THE TIME THAT MICROSOFT FINALLY GOT AROUND TO



        23  RELAXING THOSE RESTRICTIONS IN THE BOOTUP SEQUENCE TO



        24  ALLOW OEM'S TO CHOOSE ISP'S, IT COULD BE, I THINK, DESPITE



        25  MR. MYHRVOLD'S CONCERN, REASONABLY CONFIDENT THAT THIS�
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         1  WASN'T GOING TO LEAD TO A LOT OF OEM'S PICKING ISP'S THAT



         2  DIDN'T HAVE A PREFERRED RELATIONSHIP WITH MICROSOFT.



         3           THAT'S WHAT I MEANT BY THE GAME WAS PRETTY WELL



         4  OVER IN TERMS OF SEWING UP ISP'S.



         5  Q.   I SEE.  COULD YOU LOOK AT PARAGRAPH 177 OF YOUR



         6  TESTIMONY.



         7           MR. LACOVARA:  AND I THINK THIS, YOUR HONOR, WILL



         8  BE THE LAST SEGMENT I NEED TO COVER TODAY.



         9           THE COURT:  OKAY.



        10           THE WITNESS:  177?



        11  BY MR. LACOVARA:



        12  Q.   177.



        13           YOU TALK ABOUT SOMETHING THAT I FRANKLY JUST



        14  DON'T UNDERSTAND.  YOU TALK ABOUT A LABELING REQUIREMENT.



        15  CAN YOU TELL ME WHAT YOU MEAN BY THE LABELING REQUIREMENT



        16  IN PARAGRAPH 177.



        17  A.   LABELING REQUIREMENT IS SIMPLY MICROSOFT CAN INFORM



        18  ANY WAY THAT THEY--THEY CAN INFORM A CONSUMER.



        19  Q.   WHAT ARE THEY LABELING?  WHAT WOULD THIS LABEL SAY?



        20  A.   SIMPLY ANY--WHAT I'M REFERRING TO THERE IS MICROSOFT



        21  SIMPLY INFORMING--AND THIS GETS BACK, I THINK, TO THE



        22  CONCERN YOU HAD EARLIER--THAT THE OEM WAS RUNNING CERTAIN



        23  PROGRAMS, INCLUDING ALTERNATIVE BROWSERS, AND THEY CAN SAY



        24  THAT THIS IS NOT THE--THIS BOOTUP SEQUENCE HAS BEEN



        25  ALTERED.�
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         1  Q.   WELL, ISN'T THERE SUCH A LABELING POSSIBILITY THAT



         2  EXISTS NOW?  ISN'T IT TRUE THAT ANY OEM CAN, AS YOU SAY,



         3  PROTECT THE INTEREST OF ITS USERS BY LABELING ITS MACHINES



         4  TO SAY, "WE DON'T WANT YOU TO USE THE MICROSOFT



         5  WEB-BROWSING SOFTWARE" OR "WE DON'T WANT YOU TO USE THE



         6  MICROSOFT SHELL"?



         7  A.   I'M SORRY, I THOUGHT WE WERE TALKING ABOUT LABELING



         8  BY MICROSOFT.  THE CONCERN HERE IS THAT THE OEM COULD DO



         9  SOMETHING.  IT WOULD MAKE A MISTAKE.  AND INSTEAD OF BEING



        10  THE ONLY ONE AFFECTED BY THAT, THAT SOMEHOW IS SUPPOSED



        11  TO--THE CONSUMER IS CONFUSED AS TO WHO HAS DONE THIS



        12  THING, AND THEY THINK IT'S MICROSOFT.



        13  Q.   SO, WHAT YOU'RE SAYING IS IF MICROSOFT DISTRIBUTES A



        14  VERSION OF WINDOWS 98 THAT DOESN'T COMPORT TO MICROSOFT'S



        15  VISION, IT CAN SLAP A BIG LEGEND ON IT THAT SAYS, "THIS IS



        16  NOT THE MICROSOFT-APPROVED WAY TO DO THIS"?  IS THAT WHAT



        17  YOU'RE SAYING?



        18  A.   NO.  I'M SAYING THAT MICROSOFT, PRESUMABLY, IS FREE



        19  TO TELL CUSTOMERS THAT, FOR EXAMPLE--THE EXAMPLE THAT YOU



        20  CITED, THAT THE HP SHELL IS FROM HP.  IT'S AIN'T--IT'S NOT



        21  OUR SHELL.



        22  Q.   AND ISN'T IT--



        23  A.   CALL HP IF YOU DON'T LIKE THE SHELL.



        24  Q.   AND ISN'T IT TRUE THAT OEM'S HAVE THE ABILITY TO DO



        25  THAT SAME LABELING NOW?  THEY CAN SAY, "LOOK, WE HAVE OUR�
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         1  OTHER SHELL.  CLICK THIS BUTTON.  CLICK THIS ICON."  ISN'T



         2  THAT TRUE?  THEY HAVE THAT ABILITY NOW.  AND IF IT'S SO



         3  EFFECTIVE, WHAT'S THE HARM WITH THE WAY MICROSOFT HAS DONE



         4  IT?



         5           THE COURT:  WITHOUT REPERCUSSIONS FROM MICROSOFT?



         6           MR. LACOVARA:  YES, YOUR HONOR.



         7           WELL, LET ME LAY A FOUNDATION FOR THAT.



         8           THE WITNESS:  I'M COMPLETELY LOST.



         9  BY MR. LACOVARA:



        10  Q.   ISN'T IT TRUE THAT AN OEM CAN PUT PROMOTIONAL



        11  LITERATURE IN THE BOX, A LABEL OR A STICKER ON THE



        12  MONITOR, OR ANYTHING ELSE IT WANTS TO DO TO URGE USERS TO



        13  ADOPT THE OEM'S SHELL, NOT MICROSOFT'S SHELL?



        14  A.   I KNOW OF NO RESTRICTION ON THEIR PUTTING STICKERS ON



        15  THEIR BOX.



        16  Q.   SO, IN EFFECT, ON THE SCREEN, THEY COULD DRAW A BIG



        17  ARROW THAT SAYS "USE OUR SHELL, CLICK THIS ICON"; RIGHT?



        18  A.   UNTIL RECENTLY, NOT UNTIL AFTER THE WINDOWS SCREEN IS



        19  UP.



        20  Q.   RIGHT.



        21  A.   THAT IS TO SAY, UNTIL AFTER, AT LEAST, THE NEW USER



        22  HAS MADE HIS DECISION.



        23  Q.   AND YOU DO NOT BELIEVE THAT SUCH A LABELING ABILITY,



        24  IF UNDERTAKEN BY THE OEM'S, WOULD BE SUFFICIENT TO FULLY



        25  PROTECT THEIR DESIRE TO GIVE THEIR USERS CHOICE?�
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         1  A.   NO.  I THINK SUCH A LABELING ABILITY BY THE OEM'S



         2  PRESUMABLY COULD PROTECT THEM AGAINST, SAY, SOMETHING THAT



         3  MICROSOFT DID THAT CREATED A REAL PROBLEM, THAT AS A



         4  RESULT MIGHT WELL AFFECT THE OEM, AND THE OEM WANTED TO



         5  SAY, "HI, THE REASON WHY YOU'RE HAVING THIS PROBLEM IS



         6  IT'S NOT SOMETHING WE DID.  IT'S SOMETHING THAT"--YOU



         7  KNOW, THEY COULD POINT THE FINGER AT MICROSOFT.



         8           I'M JUST SAYING THAT BOTH SIDES CAN, PRESUMABLY,



         9  INFORM CUSTOMERS AS TO WHO IS RESPONSIBLE FOR WHAT.



        10           AND GIVEN THAT, IT DOES NOT SEEM TO BE AN



        11  ECONOMIC JUSTIFICATION BASED ON WHAT YOU MIGHT CALL



        12  "SPILLOVERS" FOR MICROSOFT TO SAY TO THE OEM, "NO, YOU



        13  CANNOT INTRODUCE THIS VARIATION BECAUSE CONSUMERS WILL



        14  THINK THAT IT'S OUR FAULT IF THINGS GO WRONG."  MICROSOFT



        15  CAN INSERT SOMETHING TO SAY, "IF THINGS GO WRONG WITH THIS



        16  SEQUENCE, IT'S NOT OUR FAULT."  AND SIMILARLY, JUST



        17  SIMILARLY AS THE OEM'S CAN, IF MICROSOFT WANTS TO DO



        18  SOMETHING AND THE OEM'S THINK IT'S, PERHAPS, NOT SUCH A



        19  GREAT IDEA, THE OEM'S CAN INTRODUCE SOMETHING AT SOME



        20  POINT THAT SAYS, "LOOK, YOU KNOW, MICROSOFT HAS DONE



        21  SOMETHING.  IT'S NOT OUR FAULT."



        22           THEY BOTH HAVE THE ABILITY TO TELL CONSUMERS.



        23  Q.   AND YOU REGARD THAT AS A COMMERCIALLY REASONABLE OR



        24  PRACTICABLE APPROACH TO COMPUTER SALES TODAY?



        25  A.   I THINK MAKING IT CLEAR TO CONSUMERS WHO IS�
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         1  RESPONSIBLE FOR WHAT, IS A PERFECTLY REASONABLE THING FOR



         2  PEOPLE TO DO TO REDUCE CONFUSION, SO THE RIGHT PERSON GETS



         3  BLAMED.  I THINK THAT'S--AND I ALWAYS BELIEVED THE RIGHT



         4  PERSON SHOULD GET BLAMED.



         5           MR. LACOVARA:  THERE CAN'T BE A BETTER PLACE TO



         6  END THAN THAT, YOUR HONOR.



         7           THE COURT:  I CONCUR.



         8           ALL RIGHT.  10:00 TOMORROW MORNING.



         9           (WHEREUPON, AT 3:55 P.M., THE HEARING WAS



        10  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER



         2



         3           I, DAVID A. KASDAN, RPR, COURT REPORTER, DO



         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE



         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO



         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER



         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING



         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE



         9  PROCEEDINGS.



        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,



        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS



        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE



        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.
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