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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             (IN CHAMBERS.)



          3             THE COURT:  GOOD MORNING, GENTLEMEN.  COME IN AND



          4   SIT DOWN.



          5             MR. WARDEN:  YOUR HONOR, I ASKED FOR THIS



          6   CONFERENCE TO ADDRESS ONE SINGLE APPLICATION TO THE COURT,



          7   WHICH IS A RENEWAL OF THE APPLICATION I MADE SOME WEEKS AGO



          8   TO PRECLUDE THE GOVERNMENT FROM PLAYING THE GATES DEPOSITION



          9   IN BITS AND PIECES RATHER THAN CONTINUOUSLY AS IT WOULD HAVE



         10   TO DO IF HE WERE A WITNESS CALLED, WHETHER HOSTILE OR



         11   OTHERWISE, AT TRIAL.  AND AS YOUR HONOR WILL RECALL, I MADE



         12   THE POINT AT THAT TIME THAT THE USE OF THIS DEPOSITION WAS



         13   THE EQUIVALENT OF CALLING HIM AT TRIAL BECAUSE IT WAS SUCH



         14   AN EXTENSIVE USE OF THE DEPOSITION.  IN FACT, IT WILL TURN



         15   OUT TO BE FAR LONGER THAN THE WRITTEN DIRECT TESTIMONY OF A



         16   NUMBER OF THE GOVERNMENT'S TRIAL WITNESSES.



         17             IN ADDITION, AT THIS TIME I THINK THAT I COULD ADD



         18   IN SUPPORT OF THIS APPLICATION THE FOLLOWING:  IT HAS BECOME



         19   APPARENT, AT LEAST TO ME AND IT CERTAINLY IS THE STRONGLY



         20   HELD VIEW OF MY CLIENT, THAT THERE IS NO LEGITIMATE PURPOSE



         21   VIS-A-VIS THE TRIAL IN PLAYING THIS DEPOSITION IN BITS AND



         22   PIECES AND IT AT LEAST APPEARS THAT IT IS BEING DONE IN SUCH



         23   FASHION -- AND I SAY AT LEAST APPEARS -- FOR THE PURPOSE OF



         24   AN AUDIENCE OUTSIDE THE COURTROOM AND FOR THE PURPOSE OF



         25   CREATING NEWS STORIES DAY AFTER DAY AFTER DAY.
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          1             AND I THINK AND SUBMIT TO THE COURT THAT THIS IS



          2   AN ABUSE OF THE COURT'S PROCESSES AND, IN THE LONG-TERM, IF



          3   THIS KIND OF ACTION IS COUNTENANCED, PARTICULARLY ON THE



          4   PART OF THE GOVERNMENT, IT WILL BRING THE JUDICIAL PROCESS



          5   ITSELF INTO DISREPUTE.



          6             THE COURT:  OKAY.



          7             MR. BOIES:  YOUR HONOR, I ASSUME THAT MR. WARDEN'S



          8   SPEECH, LIKE MR. GATES' PUBLISHED INTERVIEW YESTERDAY, IS



          9   DESIGNED ENTIRELY FOR THE PRESS.  I DON'T THINK IT HAS ANY



         10   LEGAL SIGNIFICANCE.  I THINK THE COURT'S RULING IS ENTIRELY



         11   PROPER.  WE HAVE, I THINK, AN ABSOLUTE RIGHT TO PLAY



         12   MR. GATES' DEPOSITION AS AN ADMISSION.  EVEN IF IT WERE NOT



         13   A DEPOSITION -- IF THIS WERE A SPEECH AT COMDEX, WE COULD



         14   PLAY PIECES OF IT AS ADMISSIONS.



         15             AS THE COURT KNOWS, IT WAS ORIGINALLY OUR THOUGHT



         16   THAT WE WOULD PLAY IT ALL CONTINUOUSLY.  THAT DIDN'T WORK



         17   OUT FOR A VARIETY OF SCHEDULING REASONS, AND I HAVE



         18   CAREFULLY AVOIDED CRITICIZING COUNSEL FOR MICROSOFT FOR ANY



         19   OF THOSE SCHEDULING ISSUES.  BUT THOSE SCHEDULING ISSUES



         20   HAPPENED AND IT TURNED OUT THAT THIS WAS AN APPROPRIATE WAY



         21   TO DO IT, AND I FRANKLY THINK IT HAS HAD DIRECT RELEVANCE TO



         22   THE ISSUES IN THIS CASE.



         23             MR. GATES IS THE PERSON WHO, EXCEPT IN THIS



         24   LAWSUIT, IS RECOGNIZED THROUGHOUT THE COMPANY AND BY HIMSELF



         25   AS AN INTIMATE, HANDS-ON MANAGER.  EVERYBODY IN THE COMPANY,
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          1   INCLUDING HIMSELF, TALKS ABOUT WHAT A HANDS-ON MANAGER HE IS



          2   AND HOW GREAT HIS MEMORY IS.  AND WHAT YOU FIND IS THIS



          3   ASTONISHING LACK OF RECALL LIMITED TO ISSUES OF CRITICAL



          4   RELEVANCE TO THIS CASE.



          5             I THINK THAT IT IS LONGER THAN I WOULD LIKE TO



          6   PLAY, IN PART BECAUSE IT OFTEN TAKES THREE OR FOUR OR FIVE



          7   OR TEN AND SOMETIMES 15 MINUTES TO GET HIM TO FINALLY ADMIT



          8   SOMETHING THAT HE SHOULD HAVE ADMITTED IMMEDIATELY.  IT'S



          9   ALSO THE CASE THAT THE LENGTH OF THE AMOUNTS THAT WE HAVE



         10   BEEN PLAYING HAS BEEN, IN PART, THE RESULT OF THE FACT THAT



         11   WE HAVE PLAYED EVERY ONE OF THE COUNTER-DESIGNATIONS THAT



         12   MICROSOFT HAS ASKED US TO PLAY.



         13             SO I THINK THAT WHILE WE CAN HAVE DIFFERENCES OF



         14   VIEWS, AND COUNSEL WILL ALWAYS HAVE DIFFERENCES OF VIEWS, TO



         15   TRY TO ESCALATE THIS INTO AN ABUSE OF THE LEGAL PROCESS IS



         16   SOMETHING THAT I THINK DOESN'T HAVE ANY SUPPORT AND,



         17   FRANKLY, I THINK MY GOOD FRIEND JOHN WARDEN IS CARRYING HIS



         18   COMPANY'S P.R. WATER ON THIS.



         19             MR. WARDEN:  YOUR HONOR, IF I MAY REPLY BRIEFLY.



         20   I AM NOT HERE OR ANYWHERE ELSE TO CARRY ANYONE'S P.R. WATER.



         21   I DON'T HOLD PRESS CONFERENCES ON THE STEPS OF THE



         22   COURTHOUSE EVERY DAY AT THE CONCLUSION OF COURT.  I THINK



         23   THAT WE ARE NOT HERE TODAY TO DISCUSS, AS MR. BOIES SEEMS TO



         24   THINK THAT WE ARE, THE CONSEQUENCE, OR WEIGHT, OR



         25   MATERIALITY, OR RELEVANCE OF MR. GATES' DEPOSITION TO YOUR
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          1   HONOR'S DECISION IN THIS CASE.



          2             MY VIEW ON THAT IS VERY SUCCINCT.  IT HAS VERY,



          3   VERY LITTLE RELEVANCE TO ANYTHING.  AND I AM ALSO NOT HERE



          4   TO COMPLAIN ABOUT THE LENGTH OF THE PORTIONS OF THE



          5   DEPOSITION, WITH OR WITHOUT COUNTER-DESIGNATIONS THAT ARE



          6   BEING PLAYED.  MY APPLICATION IS DIRECTED SOLELY TO ONE



          7   POINT, AND THAT IS THE POINT THAT IT SHOULD BE PLAYED --



          8   WHATEVER IS TO BE PLAYED SHOULD BE PLAYED IN ITS ENTIRETY AS



          9   IF MR. GATES WERE BEING CALLED AS A HOSTILE WITNESS BY THE



         10   GOVERNMENT.  THAT THIS IS NOT AN EXTRAJUDICIAL ADMISSION,



         11   SUCH AS A SPEECH SOMEWHERE.  IT IS A DEPOSITION TAKEN



         12   PURSUANT TO THE FEDERAL RULES AND THE PROCESSES OF THIS



         13   COURT.  AND IT --



         14             THE COURT:  WHICH, WHEN OFFERED INTO EVIDENCE



         15   BECOMES A JUDICIAL ADMISSION.



         16             MR. WARDEN:  THAT'S FINE.  THE ADMISSIBILITY OF



         17   IT, THE AMOUNT OF IT -- NONE OF THAT IS THE SUBJECT OF MY



         18   APPLICATION.  MY APPLICATION IS SIMPLE AND IT HAS ONE POINT.



         19             THE COURT:  I HAVE GOT YOUR POINT, MR. WARDEN.



         20             MR. WARDEN:  AND I THINK THIS ISN'T LIKE PLAYING



         21   SOMETHING BECAUSE WE NEED TO FILL IN IF WE HAPPEN TO FINISH



         22   AT 3:00 AND THE NEXT WITNESS ISN'T THERE UNTIL THE NEXT DAY



         23   OR WHATEVER.  THIS IS NOT OCCURRING FOR THOSE REASONS.



         24             THE COURT:  I THINK THIS IS A PERFECTLY PROPER WAY



         25   TO PRESENT HIS DEPOSITION.  INDEED, I FIND IT VERY EFFECTIVE
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          1   TO HAVE MR. GATES' TESTIMONY ON THE SUBJECT, AS TO WHICH THE



          2   NEXT WITNESS IS GOING TO TESTIFY, BEFORE ME IMMEDIATELY IN



          3   ADVANCE OF THAT TESTIMONY.



          4             AND THAT'S, SO FAR AS I HAVE BEEN ABLE TO DISCERN,



          5   EXACTLY WHAT THE GOVERNMENT IS DOING.  THE SUBJECT OF



          6   MR. GATES' TESTIMONY ON DEPOSITION IS SUBSEQUENTLY ADDRESSED



          7   BY THE GOVERNMENT'S WITNESS.



          8             MR. WARDEN:  I DON'T ACCEPT THAT OR AGREE WITH



          9   THAT CHARACTERIZATION.



         10             THE COURT:  THAT SEEMS TO ME TO BE THE WAY IT'S



         11   BEEN DONE.  AND HAVING THEM SO CLOSELY JUXTAPOSED IS, FOR MY



         12   PURPOSES, I THINK VERY EFFECTIVE.  AND I DO NOT SEE THAT



         13   THIS REPRESENTS ABUSE OF THE LEGAL SYSTEM IN ANY RESPECT.



         14   AND I WILL ACCORD YOU THE SAME OPPORTUNITY TO PRESENT



         15   EXCERPTS OF DEPOSITIONS RELEVANT TO THE TESTIMONY OF YOUR



         16   NEXT WITNESS, SHOULD YOU CHOOSE TO DO SO IN YOUR CASE.



         17             MR. WARDEN:  I APPRECIATE -- I AM SORRY, YOUR



         18   HONOR.



         19             THE COURT:  YOUR OBJECTION IS OVERRULED.  IF



         20   ANYTHING, I THINK YOUR PROBLEM IS WITH YOUR WITNESS, NOT



         21   WITH THE WAY IN WHICH HIS TESTIMONY IS BEING PRESENTED.



         22             MR. WARDEN:  YOUR HONOR DOESN'T EXPECT ME TO



         23   ADDRESS THAT COMMENT.



         24             THE COURT:  I BEG YOUR PARDON?



         25             MR. WARDEN:  YOUR HONOR DOESN'T EXPECT ME TO
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          1   ADDRESS THAT LAST COMMENT AT THIS TIME, I TAKE IT.



          2             THE COURT:  I THINK IT'S EVIDENT TO EVERY



          3   SPECTATOR THAT, FOR WHATEVER REASONS, IN MANY RESPECTS



          4   MR. GATES HAS NOT BEEN PARTICULARLY RESPONSIVE TO HIS



          5   DEPOSITION INTERROGATION.  IT'S DIFFICULT TO MIX.  EVERYBODY



          6   AT YOUR TABLE HAS REFLECTED SKEPTICISM AS THE TESTIMONY IS



          7   PRESENTED.



          8             MR. WARDEN:  I THINK YOUR HONOR'S --



          9             THE COURT:  I AM MAKING NO JUDGMENT AS TO WHAT THE



         10   ULTIMATE SIGNIFICANCE IS, BUT INSOFAR AS PRESENTING THE



         11   DEPOSITION TESTIMONY AS AN ADMISSION, AS THE PLAINTIFFS ARE



         12   ENTITLED TO DO, I THINK THIS IS A PERFECTLY APPROPRIATE WAY



         13   TO DO IT.



         14             MR. WARDEN:  FINE.



         15             THE COURT:  AND WHAT'S SAUCE FOR THE GOOSE IS



         16   SAUCE FOR THE GANDER.  IN THE DEFENSE CASE, IF YOU WISH TO



         17   DO LIKEWISE, I'M GOING TO PERMIT YOU TO DO IT -- INDEED



         18   ENCOURAGE YOU TO DO IT, BECAUSE I FIND IT AN EFFECTIVE WAY



         19   TO MAKE A COMPARISON OF THE TESTIMONY GIVEN BY WITNESSES ON



         20   ESSENTIALLY THE SAME SUBJECT.  AND THERE ARE A MYRIAD OF



         21   SUBJECTS WHICH HAVE BEEN COVERED BY THE GOVERNMENT IN ITS



         22   DEPOSITION OF MR. GATES AND WITH THE WITNESSES WHO HAVE BEEN



         23   PRESENTED -- DIFFERENT COMPANIES, DIFFERENT ISSUES, AND



         24   DIFFERENT TECHNOLOGIES.



         25             MR. WARDEN:  YOUR HONOR, IF I MAY JUST BRIEFLY
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          1   SAY, I APPRECIATE YOUR "SAUCE FOR THE GOOSE IS SAUCE FOR THE



          2   GANDER," AND WE SHALL CONDUCT OURSELVES ACCORDINGLY.  I



          3   CONTINUE TO TAKE EXCEPTION TO YOUR HONOR'S RULING ON THE



          4   SUBJECT, AND MY VIEW OF THE RELEVANCE OF MR. GATES'



          5   DEPOSITION, SUCCINCTLY STATED, IS THAT IT IS NOT MATERIAL TO



          6   THE COURT'S DECISION WHETHER MR. GATES FAILS TO REMEMBER OR



          7   MISREMEMBERS SOMETHING.  WHAT'S MATERIAL IS THE ACTUALITY OF



          8   WHAT HAPPENED.  AND A FAILURE OF MEMORY --



          9             THE COURT:  I WON'T ADDRESS THAT.



         10             MR. WARDEN:  I DIDN'T EXPECT YOUR HONOR TO ADDRESS



         11   THAT, BUT I JUST WANTED TO MAKE A SUCCINCT STATEMENT OF MY



         12   POSITION, BECAUSE I THINK MOST OF THIS IS, IN FACT,



         13   IMMATERIAL, AND I THINK WHEN THAT'S BRIEFED AND ARGUED --



         14             THE COURT:  AT THE APPROPRIATE TIME, I WILL HEAR



         15   YOU ON THAT.



         16             MR. WARDEN:  -- YOUR HONOR WILL CONCUR.



         17             MR. WARDEN:  THANK YOU.



         18             THE COURT:  ALL RIGHT.  THANK YOU, GENTLEMEN.



         19   WE'RE ALL SET TO GET STARTED.



         20             MR. BOIES:  THANK YOU, YOUR HONOR.



         21             (END OF CHAMBERS.)



         22



         23



         24



         25
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          1             (IN OPEN COURT.)



          2             THE DEPUTY CLERK:  CIVIL ACTION NUMBER 98-1232,



          3   UNITED STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND



          4   98-1233, STATE OF NEW YORK, ET AL., VERSUS MICROSOFT.



          5              PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR



          6   THE PLAINTIFF.



          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          8   WILLIAM NEUKOM FOR THE DEFENDANTS.



          9             THE COURT:  YES, SIR.



         10             MR. SCHWARTZ:  GOOD MORNING, YOUR HONOR.  RICHARD



         11   SCHWARTZ ON BEHALF OF THE PLAINTIFF STATES.



         12             THE COURT:  ALL RIGHT, MR. SCHWARTZ.



         13             MR. SCHWARTZ:  IF YOUR HONOR PLEASES, WE'RE READY



         14   TO PROCEED WITH OUR NEXT WITNESS.



         15             THE COURT:  ALL RIGHT.



         16             MR. SCHWARTZ:  THE PLAINTIFFS CALL TO THE STAND



         17   DR. FREDERICK R. WARREN-BOULTON.



         18             MR. WARDEN:  YOUR HONOR, MR. LACOVARA WILL DEAL



         19   WITH THE TESTIMONY OF THIS WITNESS FOR MICROSOFT.



         20             THE COURT:  VERY WELL.  THANK YOU, MR. WARDEN.



         21             (FREDERICK WARREN-BOULTON, PLAINTIFFS' WITNESS,



         22   SWORN.)



         23             MR. SCHWARTZ:  YOUR HONOR, MAY I PROVIDE THE



         24   WITNESS WITH A COPY OF HIS WRITTEN DIRECT TESTIMONY?



         25             THE COURT:  CERTAINLY.



�

                                                                              12



          1                       DIRECT EXAMINATION



          2   BY MR. SCHWARTZ:.



          3   Q.  DR. WARREN-BOULTON, I AM PROVIDING YOU NOW WITH A COPY



          4   OF YOUR WRITTEN DIRECT TESTIMONY WHICH HAS BEEN SUBMITTED IN



          5   THIS ACTION.  AS YOU SIT HERE TODAY, DO YOU, UNDER OATH,



          6   AFFIRM THE TRUTH OF ITS CONTENTS?



          7   A.  I DO.



          8             MR. SCHWARTZ:  WE TENDER THE WITNESS FOR



          9   CROSS-EXAMINATION, YOUR HONOR.



         10             THE COURT:  ALL RIGHT.  THANK YOU, MR. SCHWARTZ.



         11   MR. LACOVARA.



         12                        CROSS-EXAMINATION



         13             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.



         14   BY MR. LACOVARA:



         15   Q.  GOOD MORNING, DR. WARREN-BOULTON.



         16   A.  GOOD MORNING, MR. LACOVARA.



         17   Q.  NICE TO SEE YOU AGAIN, SIR.



         18   A.  THANK YOU.



         19   Q.  YOU HAVE YOUR TESTIMONY IN FRONT OF YOU, DO YOU, SIR?



         20   A.  YES, I DO.



         21   Q.  AND WHAT IS THE DATE OF YOUR TESTIMONY?



         22   A.  IT SHOULD BE AT THE END.



         23             THE COURT:  IT'S DATED OCTOBER 13TH, 1998.



         24   BY MR. LACOVARA:



         25   Q.  LET ME ASK ANOTHER QUESTION, DR. WARREN-BOULTON.  DID
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          1   YOU FILE CORRECTED TESTIMONY IN THIS ACTION?



          2   A.  YES.



          3   Q.  AND DO YOU KNOW WHAT THE DATE -- THE DATE ON WHICH YOU



          4   FILED YOUR CORRECTED TESTIMONY WAS?



          5   A.  THAT SHOULD BE JUST IN FRONT --



          6             MR. LACOVARA:  WE CAN GET A REPRESENTATION ON THE



          7   RECORD MAYBE.



          8             MR. SCHWARTZ:  YES, YOUR HONOR.  THE CORRECTED



          9   TESTIMONY WAS FILED ON NOVEMBER 17TH.



         10             MR. LACOVARA: DOES THE COURT HAVE COPIES OF



         11   CORRECTED TESTIMONY, YOUR HONOR?



         12             THE COURT:  I'M NOT SURE.



         13             MR. SCHWARTZ:  IT WAS FILED WITH THE COURT, YOUR



         14   HONOR.  AND I UNDERSTAND A COURTESY COPY WAS PROVIDED TO



         15   YOUR HONOR.  IF YOU DON'T HAVE THAT, WE'LL MAKE ANOTHER ONE



         16   IMMEDIATELY AVAILABLE.



         17             THE COURT:  THE TESTIMONY THAT I HAVE IMMEDIATELY



         18   AT HAND IS DATED OCTOBER 13TH, 1998.



         19             MR. SCHWARTZ:  THEN, IF I MAY, YOUR HONOR, I WILL



         20   HAND UP A COPY OF THE CORRECTED TESTIMONY THAT WAS FILED ON



         21   THE 17TH.



         22             THE COURT:  ALL RIGHT.  THANK YOU.



         23   BY MR. LACOVARA:



         24   Q.  DR. WARREN-BOULTON, I TAKE IT THAT YOU ARE WORKING OFF



         25   THE CORRECTED VERSION OF YOUR TESTIMONY; IS THAT CORRECT?
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          1   A.  THAT'S I THINK WHAT I'VE JUST BEEN HANDED, YES.



          2   Q.  AND WHEN DID YOU DETERMINE THAT YOUR TESTIMONY NEEDED



          3   CORRECTING?



          4   A.  IN TERMS OF THE CORRECTIONS, IT'S ESSENTIALLY A



          5   COLLECTION OF ERRATA, MOSTLY TYPOS AND ONE CHANGE IN NUMBERS



          6   THAT REFLECTS AN ALGEBRAIC ERROR.



          7   Q.  COULD YOU -- I DIDN'T HEAR THE LAST PART OF YOUR ANSWER,



          8   SIR.



          9   A.  I'M SORRY.  ONE CHANGE IN NUMBERS THAT REFLECTS AN



         10   ALGEBRAIC ERROR.  AND IT WOULD HAVE BEEN SHORTLY BEFORE WE



         11   FILED IT WITH YOU.



         12   Q.  I TAKE IT THEN THAT AT SOME POINT BETWEEN OCTOBER 13TH



         13   AND NOVEMBER 17TH, YOU REVIEWED YOUR TESTIMONY IN SOME



         14   DETAIL?



         15   A.  YES.



         16   Q.  AND YOU CHECKED YOUR CALCULATIONS?



         17   A.  YES.



         18   Q.  AND YOU REVIEWED THE DOCUMENTS THAT YOU ARE CITING IN



         19   YOUR REPORT?



         20   A.  YES.  I WOULD HAVE GONE THROUGH THE TESTIMONY AND



         21   REVIEWED THE DOCUMENTS, YES.



         22   Q.  YOU REVIEWED THE DEPOSITION TESTIMONY YOU CITE AS WELL?



         23   A.  THE DEPOSITION TESTIMONY THAT'S CITED OR --



         24   Q.  THE DEPOSITION TESTIMONY THAT'S CITED IN YOUR REPORT,



         25   YES, SIR.
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          1   A.  I THINK I WOULD HAVE REVIEWED ALL OR ALMOST ALL OF THE



          2   DEPOSITION TESTIMONY THAT'S CITED, NOT THE ENTIRE



          3   DEPOSITIONS, OBVIOUSLY.



          4   Q.  AND SO YOU'VE HAD AT LEAST TWO OPPORTUNITIES NOW TO MAKE



          5   SURE THAT EVERYTHING THAT YOU CITED HAS BEEN ACCURATELY



          6   CITED AND EVERY CALCULATION YOU'VE MADE IS ACCURATE TO THE



          7   BEST OF YOUR ABILITY; IS THAT CORRECT?



          8   A.  AS IT STANDS, IT IS AS ACCURATE AS I CAN MAKE IT, YES.



          9   Q.  AND YOU CERTAINLY DIDN'T INTEND WHEN YOU CITED A



         10   DOCUMENT OR DEPOSITION TESTIMONY TO CITE A DOCUMENT OUT OF



         11   CONTEXT OR TO MISLEAD THE COURT IN ANY WAY, DID YOU, SIR?



         12   A.  THAT CERTAINLY WOULD NOT BE AN INTENTION, NO.



         13   Q.  OKAY.  AND YOU MENTIONED THAT YOU CORRECTED -- MOST OF



         14   THE CORRECTIONS WERE ERRATA, I BELIEVE IS WHAT YOU TESTIFIED



         15   TO; IS THAT RIGHT?



         16   A.  YES.



         17   Q.  WAS THERE -- WERE THERE ANY CORRECTIONS THAT YOU WOULD



         18   CHARACTERIZE AS SUBSTANTIVE?



         19   A.  NO.  NOT PARTICULARLY.



         20   Q.  YOU MENTIONED AN ALGEBRAIC ERROR.  WAS THAT WITH REGARD



         21   TO SOME ANALYSIS OF A FLOW RATE THAT YOU PERFORMED?



         22   A.  YES.



         23   Q.  WOULD YOU TELL THE COURT WHAT A FLOW RATE IS, PLEASE?



         24   A.  FOR OUR PURPOSES HERE, WE ARE CALCULATING THE ISSUE



         25   OF -- FOR PEOPLE ACQUIRING NEW BROWSERS -- IF YOU LOOK AT IE
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          1   AND NETSCAPE NAVIGATOR.  AND WE'RE TRYING TO GET AN ESTIMATE



          2   OF THE MARKET SHARE IN TERMS OF NEW ACQUISITIONS OF THOSE



          3   BROWSERS.



          4             THE IMMEDIATE ANALOGY WOULD BE IF YOU WERE LOOKING



          5   AT AUTOMOBILES, YOU COULD LOOK AT THE STOCK OF AUTOMOBILES



          6   THAT'S OUT THERE AND YOU COULD SORT OF SAY WHAT PERCENTAGE



          7   OF THE STOCK OF CARS IN THE UNITED STATES IS GENERAL MOTORS.



          8   ALTERNATIVELY YOU COULD ASK, "WHAT'S GENERAL MOTORS' SHARE



          9   OF NEW SALES OF CARS"?



         10             AND GENERALLY IN THE AREA WHICH I AM -- THE AREA



         11   IN WHICH YOU'RE MOSTLY INTERESTED IN IS WHAT PERCENTAGE OF



         12   NEW CARS -- OF THE NEW CAR MARKET DOES GENERAL MOTORS HAVE.



         13   FOR OTHER REASONS, YOU MAY BE INTERESTED IN THE STOCK, BUT



         14   THE RUN RATE, OR THE FLOW RATE, OR THE MEASURE OF THE FLOW



         15   IS A VERY IMPORTANT MEASURE.



         16   Q.  AND YOU REGARD THE FLOW RATE OR THE RUN RATE AS THE



         17   PRINCIPAL MEASURE THAT YOU HAVE USED TO SHOW WHAT YOU REGARD



         18   AS THE DISPARITY CURRENTLY BETWEEN MICROSOFT'S AND



         19   NETSCAPE'S WEB BROWSING SOFTWARE; IS THAT CORRECT?



         20   A.  WELL, WE'VE PRODUCED TWO -- ONE OF THE STOCK, IF YOU



         21   LIKE, OR THE INSTALLED BASE; ONE OF THE FLOW.  THEY, TO SOME



         22   EXTENT, ANSWER DIFFERENT QUESTIONS.  BUT I THINK WHAT YOU



         23   WANT TO DO IS YOU WANT TO LOOK AT THE TWO TOGETHER.  THEY



         24   ARE -- THEY ARE COMPLEMENTARY.



         25   Q.  AND WE CERTAINLY WILL DO THAT, BUT STAYING WITH THE FLOW
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          1   RATE FOR A MOMENT, AM I CORRECT THAT THE ALGEBRAIC ERROR



          2   THAT YOU MADE THE FIRST TIME OVERESTIMATED THE CURRENT



          3   MARGIN BETWEEN MICROSOFT'S AND NETSCAPE'S DISTRIBUTION OF



          4   WEB BROWSING SOFTWARE BY ABOUT 50 PERCENT?



          5   A.  BY ABOUT 50 PERCENT?



          6   Q.  YES, SIR.



          7   A.  CAN YOU GO BACK -- OVERESTIMATES WHAT BY 50 PERCENT?



          8   PERHAPS WE COULD TAKE A LOOK AT THE --



          9   Q.  YOU HAD TO CORRECT A DOCUMENT THAT'S BEEN IDENTIFIED BUT



         10   IS NOT IN EVIDENCE AS GOVERNMENT'S 261; IS THAT CORRECT?  I



         11   THINK IT'S ATTACHED TO YOUR TESTIMONY.



         12   A.  YES.



         13   Q.  AND THAT DOCUMENT PURPORTS TO SHOW WHAT, SIR?



         14   A.  REVISED EXHIBIT 261 SHOWS THE FLOW MARKET SHARE RATES



         15   FOR IE AND FOR NETSCAPE NAVIGATOR.



         16   Q.  RIGHT.  AND THE FAR RIGHT OF THAT CHART SHOWS THE



         17   CURRENT FIGURES; IS THAT CORRECT?



         18   A.  THAT'S CORRECT.  ABOUT 60 PERCENT AND 30 PERCENT.



         19   Q.  RIGHT.  AND INITIALLY -- INITIALLY, BEFORE YOU CORRECTED



         20   EXHIBIT 261, THE DIFFERENCE WAS ABOUT 50 PERCENT LARGER, WAS



         21   IT NOT?



         22   A.  I WOULD HAVE TO GO BACK AND LOOK AT THE OTHER ONE.  IT'S



         23   CURRENTLY -- THE DIFFERENCE IS BETWEEN A 60 PERCENT RATE FOR



         24   MICROSOFT AND A 30 PERCENT RUN RATE FOR NETSCAPE NAVIGATOR.



         25   THAT'S REVISED EXHIBIT 261.
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          1   Q.  AND THAT DOCUMENT WAS BASED ON A MICROSOFT DOCUMENT AND



          2   SOME PROJECTIONS IN A MICROSOFT DOCUMENT; IS THAT CORRECT?



          3   A.  REVISED EXHIBIT 261 IS BASED ON ADKNOWLEDGE DATA.  I



          4   THINK YOU MAY BE REFERRING TO EXHIBIT 14.



          5   Q.  WE'LL TALK ABOUT EXHIBIT 14, BUT THAT'S FINE.  YOU



          6   CURRENTLY, SIR, ARE A PRINCIPAL OF FIRM CALLED MICRA; IS



          7   THAT CORRECT?



          8   A.  THAT'S CORRECT.



          9   Q.  AND WHAT DOES "MICRA" STAND FOR.



         10   A.  MICROECONOMIC CONSULTING AND RESEARCH ASSOCIATES.



         11   Q.  AND YOUR FULL-TIME EMPLOYMENT IS AS A CONSULTING



         12   ECONOMIST; IS THAT CORRECT?



         13   A.  BROADLY SPEAKING, YES.



         14   Q.  YOU DON'T HOLD A FULL-TIME ACADEMIC APPOINTMENT, DO YOU,



         15   SIR?



         16   A.  NO.



         17   Q.  AND AS A CONSULTING ECONOMIST HAS BEEN YOUR PRINCIPAL



         18   OCCUPATION SINCE YOU LEFT THE DEPARTMENT OF JUSTICE; IS THAT



         19   CORRECT?



         20   A.  PRINCIPAL?  I HAVE ALSO SPENT ONE SEMESTER TEACHING BACK



         21   AT PRINCETON.  I'VE DONE A NUMBER OF OTHER THINGS, BUT IN



         22   TERMS OF WHAT I'VE BEEN DOING MAINLY FOR THE LAST TEN YEARS



         23   AFTER LEAVING THE GOVERNMENT IS YES.



         24   Q.  AND HOW LONG IN CONNECTION WITH THE INVESTIGATION -- NOW



         25   LITIGATION AGAINST THE MICROSOFT CORPORATION -- HAVE YOU
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          1   BEEN ON RETAINER TO THE STATE OF NEW YORK AND NOW OTHER



          2   STATES?



          3   A.  I BELIEVE SINCE ABOUT DECEMBER.



          4   Q.  DECEMBER OF 1997?



          5   A.  YES.



          6   Q.  OKAY.  AND CURRENTLY YOU'RE WORKING ON A NUMBER OF OTHER



          7   MATTERS FOR THE ANTITRUST LAW ENFORCEMENT AUTHORITIES ON



          8   BOTH THE STATE AND THE FEDERAL LEVEL; IS THAT CORRECT?



          9   A.  YES.



         10   Q.  I THINK YOU TOLD ME IN YOUR DEPOSITION THAT YOU HAVE AT



         11   LEAST FOUR OTHER ONGOING RETAINERS WITH EITHER THE FEDERAL



         12   TRADE COMMISSION, THE DEPARTMENT OF JUSTICE OR THE STATE



         13   ATTORNEYS GENERAL; IS THAT CORRECT?



         14   A.  I WOULD HAVE TO THINK BACK THROUGH THE NUMBER CURRENTLY,



         15   BUT IT'S PROBABLY LESS THAN THAT NOW.  CASES SETTLE.  PEOPLE



         16   DON'T MERGE.  CASES GO AWAY.



         17   Q.  AND THE MATTERS THAT ARE CURRENTLY ACTIVE, INCLUDING



         18   THIS MATTER, ARE NOT ONLY THE ONLY TIMES YOU'VE BEEN



         19   RETAINED BY THE STATE ATTORNEYS GENERAL, THE DEPARTMENT OF



         20   JUSTICE OR THE FEDERAL TRADE COMMISSION TO DO ECONOMIC



         21   ANALYSIS ON BEHALF OF THE GOVERNMENT; IS THAT CORRECT?



         22   A.  THAT'S CORRECT.



         23   Q.  DO YOU HAVE AN ESTIMATE OF THE NUMBER OF TIMES IN THE



         24   LAST THREE YEARS YOU'VE BEEN RETAINED BY A GOVERNMENT ENTITY



         25   TO DO ECONOMIC ANALYSIS IN CONNECTION WITH AN ANTITRUST
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          1   MATTER?



          2   A.  I WOULD SPECULATE, BUT IF IT WAS SOMEWHERE IN THE ORDER



          3   OF SEVEN OR EIGHT IN THE LAST THREE YEARS -- IT'S ROUGHLY



          4   PROBABLY ABOUT 20 PERCENT, 30 PERCENT, MAYBE LESS OF -- IF



          5   YOU LOOKED AT MY TIMING -- THE AMOUNT OF TIME THAT I SPEND,



          6   I PROBABLY SPEND ABOUT 20 OR 30 PERCENT OF THE TIME WORKING



          7   ON CASES FOR SOME GOVERNMENTAL AGENCY AND ABOUT 70



          8   PERCENT -- I DON'T WANT TO SAY ON THE OTHER SIDE, BUT 70



          9   PERCENT FOR PRIVATE CLIENTS.



         10   Q.  YOU CAN SAY THE OTHER SIDE IF YOU WANT.



         11   A.  IT'S NOT NECESSARILY -- UNFORTUNATELY SOME PEOPLE --



         12   SOME PRIVATE CLIENTS SORT OF SUE EACH OTHER RATHER THAN



         13   GETTING INTO TROUBLE WITH THE GOVERNMENT.



         14   Q.  AND YOUR WORK -- YOU'RE BEING PAID FOR YOUR WORK IN THIS



         15   MATTER, CORRECT?



         16   A.  I CERTAINLY AM.



         17   Q.  AND THIS IS NOT THE FIRST TIME THAT YOU'VE BEEN PAID TO



         18   DO ECONOMIC ANALYSIS THAT, SHALL WE SAY, IS ADVERSE TO THE



         19   INTERESTS OF MICROSOFT CORPORATION, IS IT?



         20   A.  IT'S CERTAINLY NOT THE FIRST TIME THAT I'VE WORKED FOR



         21   SOMEBODY WHO IS, SHALL WE SAY, ON THE OTHER SIDE FROM



         22   MICROSOFT, YES.



         23   Q.  IN FACT, YOU WERE RETAINED BY THE NOVELL CORPORATION FOR



         24   A PERIOD OF TIME; IS THAT CORRECT?



         25   A.  AND THAT'S THE EXAMPLE I'M THINKING OF, YES.
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          1   Q.  AND YOU WERE RETAINED BY NOVELL CORPORATION SPECIFICALLY



          2   TO PROVIDE ASSISTANCE TO THE FEDERAL TRADE COMMISSION AT THE



          3   TIME THAT THE FEDERAL TRADE COMMISSION WAS INVESTIGATING AND



          4   CONSIDERING COMMENCING AN ACTION AGAINST MICROSOFT; IS THAT



          5   CORRECT?



          6   A.  WELL, THAT'S THE WAY I'VE ALWAYS THOUGHT OF IT.  I THINK



          7   NOVELL -- PRESUMABLY FROM NOVELL'S POINT OF VIEW, THEY



          8   RETAINED US TO MAKE THE BEST CASE WE COULD TO THE FEDERAL



          9   TRADE COMMISSION.  FROM OUR POINT OF VIEW, WE REGARD



         10   OURSELVES AS BASICALLY JUST HELPING THE FTC STAFF.  OR WE'D



         11   LIKE TO THINK OF OURSELVES AS DOING THAT.



         12   Q.  YOU SAY NOVELL RETAINED YOU TO MAKE THE BEST CASE ON



         13   BEHALF OF NOVELL TO THE FEDERAL TRADE COMMISSION.  BEST CASE



         14   TO DO WHAT, SIR?



         15   A.  NOVELL, AS THE OWNER OF DR-DOS AT THAT POINT WAS VERY



         16   INTERESTED IN HAVING THE FTC INTERVENE WITH RESPECT TO



         17   CERTAIN PRACTICES THAT MICROSOFT HAD ENGAGED IN, NOTABLY CPU



         18   LICENSING OR PER-PROCESSOR LICENSING, WHICH NOVELL BELIEVED



         19   WAS BASICALLY EXCLUDING DR-DOS FROM THE MARKET IN AN



         20   ANTICOMPETITIVE WAY.  AND THEY VERY MUCH WANTED THE FTC



         21   TO INTERVENE.



         22   Q.  AND I THINK YOUR TESTIMONY IN YOUR DEPOSITION EARLIER



         23   THIS YEAR WAS THAT NOVELL PAID YOU TO ASSIST THE FEDERAL



         24   TRADE COMMISSION IN ANY WAY THAT THE FTC FOUND DESIRABLE; IS



         25   THAT CORRECT?



�

                                                                              22



          1   A.  IF THE FTC HAD ASKED US TO -- IF THEY DID, THEY ASKED US



          2   A PARTICULAR QUESTION OR THEY WANTED A PARTICULAR ANALYSIS



          3   ON SOMETHING, WE WOULD DO IT, YES.



          4   Q.  AND IT IS YOUR UNDERSTANDING THAT THE STATE OF NEW YORK



          5   AND THE OTHER STATES KNEW THAT YOU'D BEEN PAID BY A



          6   COMPETITOR OF MICROSOFT TO DO ECONOMIC ANALYSIS TO SPUR THE



          7   GOVERNMENT ON ON AT LEAST ONE PRIOR OCCASION; IS THAT



          8   CORRECT?



          9   A.  THEY CERTAINLY KNEW I'D BEEN RETAINED BY NOVELL, YES.



         10   Q.  AND YOU TOLD THEM WHY YOU'D BEEN RETAINED BY NOVELL?



         11   A.  YES.



         12   Q.  OKAY.  AND YOU'VE PUBLISHED A NUMBER OF PAPERS AND BOOK



         13   CHAPTERS IN WHICH YOU EXPRESS YOUR OPINIONS ABOUT A VARIETY



         14   OF ASPECTS OF COMPETITION IN THE SOFTWARE INDUSTRY; IS THAT



         15   CORRECT?



         16   A.  YES.



         17   Q.  AND A NUMBER OF THOSE PAPERS OR BOOK CHAPTERS ARE



         18   SPECIFICALLY DIRECTED AT PRACTICES IN WHICH YOU BELIEVE THE



         19   MICROSOFT CORPORATION HAS ENGAGED; IS THAT CORRECT?



         20   A.  AT LEAST TWO CERTAINLY DISCUSSED THEM, YES.



         21   Q.  AND, IN FACT, YOU'VE RECENTLY -- AFTER THE TIME YOU WERE



         22   RETAINED, YOU PUBLISHED A CHAPTER IN A BOOK WHERE YOU



         23   EXPRESSED VIEWS CRITICAL OF MICROSOFT; IS THAT CORRECT?



         24   A.  I EXPRESSED VIEWS NOT CRITICAL OF MICROSOFT.  I



         25   EXPRESSED VIEWS CERTAINLY CRITICAL OF CERTAIN PRACTICES.  I
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          1   DON'T THINK I HAVE AN OPINION OF A CORPORATION AS A PERSON.



          2   Q.  I'M SORRY.  THE PRACTICES WERE PRACTICES IN WHICH YOU



          3   BELIEVE THE MICROSOFT CORPORATION HAS ENGAGED; IS THAT



          4   CORRECT?



          5   A.  THAT'S CORRECT, YES.



          6   Q.  AND THE STATES KNEW THAT AS WELL, THAT YOU HAD THIS



          7   PAPER TRAIL; IS THAT CORRECT?



          8   A.  WELL, I'D LIKE TO THINK A JOURNAL ARTICLE IS MORE THAN A



          9   PAPER TRAIL, BUT, YES, THEY CERTAINLY WERE AWARE OF THE



         10   JOURNAL ARTICLE.  AND IF THEY HADN'T BEEN, I WOULD HAVE



         11   BROUGHT IT TO THEIR ATTENTION.



         12   Q.  DO YOU BELIEVE THAT THE STATE OF NEW YORK AND THE OTHER



         13   STATES SELECTED YOU AS THEIR ECONOMIST BECAUSE THEY KNEW



         14   THAT YOU HAD A RECORD ALREADY OF PUBLISHING ARTICLES



         15   CRITICAL OF MICROSOFT'S PRACTICES AND HAD BEEN RETAINED IN



         16   THE PAST TO DO ANALYSIS ADVERSE TO THE CORPORATION?



         17   A.  WELL, I THINK THAT ANSWER -- YOU'RE GOING TO HAVE TO ASK



         18   THE STATE OF NEW YORK OR, AS IN THE CASE OF THE MICROSOFT,



         19   THE PERSON INVOLVED WITH THE STATE OF NEW YORK.



         20   Q.  DO YOU HAVE AN UNDERSTANDING?



         21   A.  DO I HAVE AN UNDERSTANDING THAT THEY RETAINED ME BECAUSE



         22   I WAS CRITICAL OF MICROSOFT?  I WOULD LIKE TO BELIEVE THAT



         23   THEY RETAINED ME BECAUSE I HAD SOME EXPERIENCE IN THE



         24   INDUSTRY.



         25   Q.  OKAY.  NOW, I THINK WHAT WE'RE GOING TO DO STARTING NOW
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          1   IS TO MOVE THROUGH YOUR TESTIMONY.  AND YOU HAVE A COPY OF



          2   IT HANDY, I SEE.



          3   A.  YES.



          4   Q.  COULD YOU TURN TO PARAGRAPH 6 ON PAGE 2, PLEASE?



          5             MR. LACOVARA:  AND, YOUR HONOR, I DON'T KNOW IF



          6   THE COURT HAS HAD A CHANCE TO LOOK AT THE CORRECTED VERSION.



          7   THE PARAGRAPH NUMBERS --



          8             THE COURT:  I HAVE BEEN PROVIDED WITH WHAT I AM



          9   TOLD IS THE REVISED VERSION OF THIS.



         10             MR. LACOVARA:  THE PARAGRAPH NUMBERS ARE THE SAME



         11   AND MOST OF THE TEXT IS THE SAME, SO IF THE COURT HAS



         12   MARKINGS ON ANOTHER VERSION, IT'S PROBABLY OKAY TO USE THAT.



         13             MR. SCHWARTZ:  YOUR HONOR, I BELIEVE NONE OF THE



         14   PARAGRAPH NUMBERS HAVE CHANGED AS BETWEEN THE INITIAL FILING



         15   AND THE CORRECTED VERSION.



         16             THE COURT:  ALL RIGHT.  THANK YOU, MR. SCHWARTZ.



         17   BY MR. LACOVARA:



         18   Q.  IN PARAGRAPH 6 OF YOUR REPORT, YOU EXPRESS IN BROADER



         19   TERMS --



         20   A.  I'M SORRY.  WHAT PAGE ARE YOU ON?  I WAS ON PAGE 6.



         21   Q.  I'M SORRY.  PAGE 2, PARAGRAPH 6.



         22   A.  YES.



         23   Q.  YOU EXPRESS YOUR CONCLUSION THAT MICROSOFT HAS MONOPOLY



         24   POWER IN A RELEVANT MARKET.  DO YOU SEE THAT?



         25   A.  YES.
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          1   Q.  AND I TAKE IT THAT THE FIRST ISSUE IN YOUR ANALYSIS OF



          2   WHETHER MICROSOFT IS, AS YOU SAY, A MONOPOLIST, IS TO DEFINE



          3   THE APPROPRIATE MARKET; IS THAT CORRECT?



          4   A.  THAT'S CORRECT.



          5   Q.  AND I TAKE IT AS WELL THAT AFTER THAT, YOU WOULD THEN



          6   ASSESS WHETHER MICROSOFT HAS MARKET POWER OR, AS YOU WOULD



          7   SAY, MONOPOLY POWER IN A PARTICULAR MARKET; IS THAT CORRECT?



          8   A.  THAT'S CORRECT, SPECIFICALLY USING THE WORD MONOPOLY



          9   POWER.



         10   Q.  I'M SORRY, SIR?



         11   A.  SPECIFICALLY MONOPOLY POWER RATHER THAN MARKET POWER.



         12   Q.  OKAY.  COULD YOU EXPLAIN TO THE COURT THE DIFFERENCE



         13   BETWEEN MARKET POWER AND MONOPOLY POWER AS YOU USE THOSE



         14   TERMS?



         15   A.  AS I USE THOSE TERMS, MONOPOLY POWER IS THE ABILITY OF A



         16   FIRM UNILATERALLY TO CONTROL THE PRICE IN THE MARKET -- NOT



         17   JUST ITS OWN PRICE -- AND TO EXCLUDE COMPETITORS.  THE



         18   DISTINCTION THAT I WOULD DRAW WITH MARKET POWER, WHICH IS A



         19   TERM WHICH IS MAINLY USED IN A MERGER CONTEXT, IS THE



         20   ABILITY OF FIRMS OR THE RECOGNITION OF INTERDEPENDENCE AMONG



         21   FIRMS SUCH THAT FIRMS, WITHOUT DIRECTLY COLLUDING,



         22   RECOGNIZING THEIR INTERDEPENDENCE, COULD RAISE PRICES ABOVE



         23   THE COMPETITIVE LEVEL.



         24             THE DISTINCTION THAT I WOULD DRAW IS THAT MONOPOLY



         25   POWER IS A QUESTION OF WHETHER THE FIRM BY ITSELF
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          1   UNILATERALLY CAN TAKE THESE ACTIONS OR DOES IT REQUIRE THE



          2   IMPLICIT OR EXPLICIT COORDINATION WITH ITS COMPETITORS.



          3   Q.  AND I THINK YOU TOLD ME IN YOUR DEFINITION -- IN YOUR



          4   DEPOSITION, RATHER, THAT YOUR DEPOSITION -- YOUR DEFINITION



          5   OF MONOPOLY POWER INCLUDES BOTH THE POWER TO RAISE PRICES



          6   ABOVE COMPETITIVE LEVELS AND IT INCLUDES THE POWER TO



          7   EXCLUDE COMPETITORS, AT LEAST IN THE CASE OF MICROSOFT; IS



          8   THAT CORRECT?



          9   A.  THAT'S CORRECT.



         10   Q.  SO YOU BELIEVE THAT MICROSOFT CAN RAISE PRICES ABOVE



         11   COMPETITIVE LEVELS, CORRECT?



         12   A.  I BELIEVE MICROSOFT HAS RAISED PRICES ABOVE COMPETITIVE



         13   LEVELS.



         14   Q.  AND YOU BELIEVE THOSE PRICE INCREASES HAVE BEEN



         15   SIGNIFICANT AND STABLE OVER SOME PERIOD OF TIME; IS THAT



         16   CORRECT?



         17   A.  I'M SAYING THE PRICES ARE ABOVE THE COMPETITIVE LEVEL.



         18   Q.  BY A TRIVIAL AMOUNT?



         19   A.  SIGNIFICANT AMOUNT.



         20   Q.  OKAY.  WHAT'S YOUR DEFINITION OF A SIGNIFICANT AMOUNT IN



         21   THE CONTEXT OF MICROSOFT'S ALLEGED PRICE INCREASES ABOVE



         22   COMPETITIVE LEVELS?



         23   A.  WELL, IF YOU USE THE MERGER GUIDELINES -- THE DEPARTMENT



         24   OF JUSTICE MERGER GUIDELINES' DEFINITION OF WHAT IS A



         25   SIGNIFICANT AMOUNT, THE MERGER GUIDELINES' SIGNIFICANT
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          1   AMOUNT IS AT LEAST 5 PERCENT.  THAT'S A FAIRLY SMALL AMOUNT



          2   IN THIS CONTEXT.  SHOULD WE SAY SIGNIFICANTLY ABOVE 5



          3   PERCENT.



          4   Q.  HOW MUCH SIGNIFICANTLY ABOVE 5 PERCENT?



          5   A.  I DON'T THINK THERE'S ANY WAY TO GIVE A FIRM FIGURE



          6   OTHER THAN BY PERHAPS LOOKING AT THE ACCOUNTING DATA ON



          7   PROFIT RATES.



          8   Q.  I SEE.  AND THIS IS THE DATA YOU TALK ABOUT ABOUT



          9   MICROSOFT'S NET PROFIT MARGINS ON A CORPORATE-WIDE BASIS?



         10   A.  THE BEST ESTIMATES WE HAVE -- THE BEST DATA WE HAVE ON



         11   MICROSOFT'S PROFIT MARGINS, YES.



         12   Q.  SO IF I UNDERSTAND YOUR TESTIMONY CORRECTLY, THE ONLY



         13   WAY THAT YOU BELIEVE THAT YOU COULD PERFORM A QUANTITATIVE



         14   ANALYSIS TO DETERMINE HOW MUCH MICROSOFT'S PRICES ALLEGEDLY



         15   ARE ABOVE A COMPETITIVE LEVEL IS TO LOOK AT MICROSOFT'S



         16   CORPORATE NET PROFIT MARGINS.  DO I UNDERSTAND YOUR



         17   TESTIMONY CORRECTLY?



         18   A.  NO.  I'M JUST SAYING THAT'S -- THAT'S CERTAINLY ONE



         19   THING YOU WOULD LOOK AT.



         20   Q.  WHAT ELSE COULD YOU LOOK AT WOULD BE THE FIRST QUESTION?



         21   A.  WELL, YOU COULD LOOK AT THE MICROSOFT DOCUMENTS, AND TO



         22   THE EXTENT THAT THEY TALK ABOUT PRICING AND HOW PRICES ARE



         23   DETERMINED, YOU COULD ASK THE QUESTION, DOES MICROSOFT SEE



         24   THE DEMAND FOR ITS PRODUCT AS BEING SUFFICIENTLY INELASTIC



         25   SUCH THAT IT CAN RAISE THE PRICE SIGNIFICANTLY.
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          1   Q.  THAT WASN'T THE QUESTION I ASKED, SIR.



          2   A.  I'M SORRY.



          3   Q.  THE QUESTION IS, WHAT DATA WOULD YOU LOOK AT FROM WHICH



          4   YOU COULD TRY TO CONCLUDE HOW MUCH MICROSOFT'S PROFITS ARE,



          5   AS YOU SAY, SIGNIFICANTLY ABOVE A COMPETITIVE LEVEL?



          6   A.  I THINK, AS I SAID, YOU COULD EITHER LOOK AT THE



          7   ACCOUNTING DATA ON MARGINS, WHICH I THINK I'VE CITED, OR YOU



          8   COULD LOOK AT THE INTERNAL DECISION PROCESS AS TO HOW THOSE



          9   PRICES ARE SET.



         10   Q.  I JUST WANT TO MAKE SURE I'M COMPLETELY CLEAR.  HAVE YOU



         11   FINISHED YOUR ANSWER?  I DIDN'T MEAN TO INTERRUPT YOU.



         12   A.  I BELIEVE SO, YES.



         13   Q.  OKAY.  I JUST WANT TO MAKE SURE I'M COMPLETELY CLEAR.



         14   SO THE DATA THAT YOU WOULD LOOK AT IN TERMS OF QUANTITATIVE



         15   DATA ARE THE DATA ON MICROSOFT'S CORPORATE-WIDE PROFITS TO



         16   DETERMINE WHETHER MICROSOFT CHARGES A COMPETITIVE PRICE IN



         17   OPERATING SYSTEM -- FOR OPERATING SYSTEM SOFTWARE; IS THAT



         18   CORRECT?



         19   A.  NO.  I APOLOGIZE IF I GAVE THAT IMPRESSION.  I SAID THAT



         20   WAS THE DATA THAT IS AVAILABLE.



         21   Q.  I SEE.



         22   A.  YOU WOULD OBVIOUSLY LIKE TO LOOK AT THINGS ON A



         23   PRODUCT-BY-PRODUCT BASIS OR, SAY, THE



         24   OPERATING-SYSTEM-BY-ITSELF BASIS.



         25   Q.  AND THE OTHER SOURCE OF INFORMATION YOU DESCRIBED IS NOT
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          1   QUANTITATIVE INFORMATION; IS THAT CORRECT?



          2   A.  NO, SOME OF IT'S QUANTITATIVE.



          3   Q.  AND IT COMES FROM MICROSOFT DOCUMENTS?



          4   A.  CORRECT.



          5   Q.  SO YOU HAVE INTERPRETED MICROSOFT DOCUMENTS TO COME TO



          6   AN OPINION AS TO WHAT MICROSOFT BELIEVES ITS ABILITIES ARE



          7   WITH REGARD TO INCREASING PRICE OR MAINTAINING PRICE ABOVE A



          8   COMPETITIVE LEVEL; IS THAT CORRECT?



          9   A.  I AM SAYING THAT YOU CAN SEE IN MICROSOFT DOCUMENTS AN



         10   ABILITY TO -- QUANTITATIVELY TO CHARGE PRICES -- A RANGE OF



         11   PRICES, ALL PRESUMABLY OF WHICH ARE AT OR AT LEAST THE



         12   COMPETITIVE LEVEL.  THEY HAVE THE ABILITY TO -- A GREAT DEAL



         13   OF DISCRETION IN CHOOSING THOSE PRICES.  AND THE PRICES THAT



         14   THEY HAVE CHOSEN ARE, IN SOME CASES, SIGNIFICANTLY HIGHER



         15   THAN THE PRICES THAT THEY COULD HAVE CHOSEN THAT PRESUMABLY



         16   WOULD HAVE BEEN AT LEAST A COMPETITIVE LEVEL.  AND I MEAN WE



         17   CAN GO THROUGH THAT, IF YOU LIKE.



         18   Q.  WE'LL CERTAINLY GO THROUGH THAT, AND BRING ME BACK TO



         19   THIS POINT IN YOUR TESTIMONY WHEN WE SEE THOSE DOCUMENTS,



         20   PLEASE.



         21             NOW, IN DEFINING A MARKET AND IN DETERMINING



         22   WHETHER MICROSOFT HAS MONOPOLY POWER IN A MARKET AS YOU'VE



         23   DEFINED IT, I TAKE IT THAT YOU TRY TO BE GUIDED BY ACTUAL



         24   MARKET REALITIES; IS THAT CORRECT?



         25   A.  THE WAY THAT'S PHRASED, THAT SOUNDS ALMOST
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          1   UNOBJECTIONABLE, YES.



          2   Q.  OKAY.  YOU TRY TO LOOK AT THE BEHAVIOR OR PARTICIPANTS



          3   IN THE MARKET; IS THAT CORRECT?



          4   A.  TO SOME EXTENT, YES.



          5   Q.  AND THIS IS NOT A CHALKBOARD EXERCISE.  WOULD YOU AGREE



          6   WITH THAT PROPOSITION?



          7   A.  I'M NOT QUITE SURE WHAT YOU MEAN BY A CHALKBOARD



          8   EXERCISE.



          9   Q.  THIS IS NOT SOMETHING THAT AN ECONOMIST WOULD DO



         10   STANDING AT THE CHALKBOARD IN THE PRIVACY OF HIS OWN OFFICE,



         11   IS IT?



         12   A.  I'M -- I'M CONFUSED.  I AM DOING THIS IN PUBLIC OR I'M



         13   DOING IT IN PRIVATE?



         14   Q.  FOR THE MOMENT --



         15   A.  THERE'S NOTHING -- NOTHING -- I DO IT IN PUBLIC.  I'M



         16   SORRY, YOUR HONOR.  I DIDN'T MEAN TO --



         17   Q.  LET ME REPHRASE THE QUESTION THIS WAY.



         18   A.  PLEASE.



         19   Q.  YOU COULD NOT PERFORM THE EXERCISE THAT YOU HAVE



         20   TESTIFIED THAT YOU HAVE PERFORMED HERE UNLESS YOU IMMERSED



         21   YOURSELF IN THE FACTS OF THE SOFTWARE BUSINESS.  DO YOU



         22   AGREE WITH THAT PROPOSITION?



         23   A.  THE EXERCISE IN QUESTION OR THE ANALYSIS IS QUESTION IS



         24   DETERMINING WHETHER OR NOT MICROSOFT HAS MONOPOLY POWER?



         25   Q.  IT'S TWO EXERCISES, SIR.  IT'S DEFINING WHAT IS A
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          1   RELATIVE PRODUCT MARKET, WHICH IS, YOU SAY, THE FIRST STEP



          2   IN YOUR ANALYSIS, AND THEN DETERMINING WHETHER MICROSOFT HAS



          3   MONOPOLY POWER IN THAT MARKET.  AND THE QUESTION TO YOU,



          4   SIR, IS, DO YOU AGREE THAT THAT IS AN INTENSELY



          5   FACT-INTENSIVE PROCESS?



          6   A.  IT'S FACT-INTENSIVE, GUIDED BY ECONOMIC PRINCIPLES AND



          7   THEORY.



          8   Q.  UNDERSTOOD, SIR.  AND SO I TAKE IT THAT WHAT YOU HAVE



          9   ATTEMPTED TO DO TO FORM THE BASIS FOR THE OPINIONS TO WHICH



         10   YOU HAVE TESTIFIED IS TO LEARN AS MUCH AS YOU CAN ABOUT THE



         11   FACTS OF COMPETITION IN THE SOFTWARE INDUSTRY GENERALLY AND



         12   THE OPERATING SYSTEM BUSINESS SPECIFICALLY BEFORE YOU CAME



         13   TO YOUR TESTIMONY; IS THAT CORRECT?



         14   A.  NOT NECESSARILY.  I MEAN, THE COMPUTER INDUSTRY AND THE



         15   HISTORY OF OPERATING SYSTEMS IS A LONG, CONVOLUTED HISTORY.



         16   I DON'T THINK ONE WOULD HAVE TO KNOW EVERYTHING THAT HAS



         17   HAPPENED IN THE OPERATING SYSTEM MARKET FOR THE LAST FIVE OR



         18   TEN YEARS IN ORDER TO BE ABLE TO FORM AN OPINION AS AN



         19   ECONOMIST ON WHETHER OR NOT -- WHAT WAS A RELEVANT MARKET



         20   AND WHETHER OR NOT MICROSOFT HAD MONOPOLY POWER IN IT.



         21   Q.  OKAY.



         22   A.  SO IF YOU'RE ASKING THE QUESTION DO I FEEL THAT I HAVE



         23   AN ENCYCLOPEDIC KNOWLEDGE OF THE HISTORY OF MICROSOFT, THE



         24   ANSWER IS "NO."  BUT I DON'T BELIEVE IT'S NECESSARY.  I



         25   THINK THE DISTINCTION MAY BE BETWEEN HAVING ENOUGH FACTS AND
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          1   THE RIGHT FACTS VERSUS HAVING, YOU KNOW, EVERY FACT OR



          2   EVERYTHING THAT'S HAPPENED.



          3   Q.  NOW, YOUR PRINCIPAL SOURCE FOR DEFINING THE PRODUCT



          4   MARKET WAS THE MERGER GUIDELINES; IS THAT CORRECT?



          5   A.  THE MERGER -- IT'S A LITTLE MORE COMPLICATED ANSWER.  DO



          6   YOU WANT THE SHORT ANSWER OR THE LONG ANSWER?



          7   Q.  WELL, LET ME WITHDRAW THE QUESTION.  AND YOU SAY IN YOUR



          8   TESTIMONY IN PARAGRAPH 6 THAT YOU USED THE BASIC METHODOLOGY



          9   FOR DEFINING MARKETS SUPPLIED BY THE 1992 HORIZONTAL MERGER



         10   GUIDELINES.  DID I READ THAT CORRECTLY?



         11   A.  YES.



         12   Q.  AND THE HORIZONTAL MERGER GUIDELINES ARE PROMULGATED BY



         13   THE DEPARTMENT OF JUSTICE ANTITRUST DIVISION AND THE FEDERAL



         14   TRADE COMMISSION; IS THAT CORRECT?



         15   A.  THAT'S CORRECT, YES.



         16   Q.  AND THEIR STATED PURPOSE IS TO ANALYZE THE POTENTIAL



         17   EFFECTS OF ANNOUNCED BUT YET -- AS YET UNCONSUMMATED MERGER



         18   TRANSACTIONS; ISN'T THAT CORRECT?



         19   A.  THAT'S THE STATED PURPOSE OF THE GUIDELINES, YES.



         20   Q.  SO THE MERGER GUIDELINES START FROM THE PREMISE THAT THE



         21   CONSTRUCT IS HYPOTHETICAL; ISN'T THAT RIGHT?



         22   A.  I DON'T UNDERSTAND THE QUESTION.



         23   Q.  THE MERGER GUIDELINES ASK THE ECONOMIST TO SAY WHAT



         24   WOULD THE WORLD LOOK LIKE IF SOMETHING THAT HAS NOT



         25   HAPPENED, NAMELY A MERGER, DOES HAPPEN.  DO YOU AGREE WITH
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          1   THAT STATEMENT?



          2   A.  THAT IS CORRECT.  WHEN YOU USE THE MERGER GUIDELINES TO



          3   ANSWER THE QUESTION WHAT WOULD HAPPEN IF THERE IS A MERGER.



          4   Q.  DO THE MERGER GUIDELINES SAY ANYTHING ABOUT



          5   APPROPRIATELY BEING APPLIED IN A NON-MERGER CASE?



          6   A.  NO.



          7   Q.  DO THEY SAY ANYTHING ABOUT BEING USEFUL IN A NON-MERGER



          8   CASE?



          9   A.  SINCE THEY ADDRESS THE -- SINCE THE PURPOSE IS MERGERS



         10   AS OPPOSED TO -- THE DIRECT PURPOSE IS MERGERS RATHER THAN



         11   MONOPOLIZATION, THEY ARE DIRECTED AT HOW TO DEFINE A MARKET



         12   IN THE CONTEXT OF A -- OF A MERGER INVESTIGATION.



         13             THE POINT THAT'S MADE HERE IS THAT THE BASIC, IF



         14   YOU LIKE, HYPOTHESIS OR THE BASIC UNDERLYING THEME OF THE



         15   MERGER GUIDELINES CAN ALSO, OF COURSE, BE USED WITH RESPECT



         16   TO A MONOPOLIZATION CASE.  IT JUST HAS TO BE -- IT HAS TO BE



         17   ADAPTED FROM A MERGER CASE, WHICH IS THE SITUATION WHICH



         18   YOU'RE ASKING THE QUESTION -- WHAT WILL HAPPEN IF THIS



         19   MERGER GOES THROUGH AND PRICES GO UP?  WHO WILL BE IN THE



         20   MARKET? -- TO A MONOPOLIZATION CASE, WHERE INSTEAD OF



         21   LOOKING FOR WHAT'S GOING TO HAPPEN IF WE HAVE HIGHER PRICES,



         22   THE QUESTION IN A MONOPOLIZATION CASE IS, ARE WE ALREADY IN



         23   A SITUATION IN WHICH PRICES ARE HIGHER THAN THEY WOULD BE



         24   WITH A COMPETITIVE LEVEL.



         25             SO IT'S THE SAME BASIC -- AS I THINK I SAID --
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          1   BASIC METHODOLOGY.  THE DIFFERENCE IS THAT IN A MERGER



          2   GUIDELINES CASE, YOU'RE LOOKING FOR A BUT-FOR WORLD IN WHICH



          3   WHAT WOULD HAPPEN IF PRICES WENT UP.  AND IN A



          4   MONOPOLIZATION CASE, IN A SENSE YOU'RE ASKING THE QUESTION,



          5   WHAT WOULD HAPPEN IF PRICES WENT DOWN.  SO YOU DO HAVE TO --



          6   YOU USE THE SAME BASIC IDEA UNDERLYING THE MERGER



          7   GUIDELINES.



          8   Q.  YOU BELIEVE IT WAS APPROPRIATE TO USE THE GUIDELINES



          9   FOR -- THE BASIC METHODOLOGY OF THE GUIDELINES TO DEFINE A



         10   MARKET IN THE SOFTWARE INDUSTRY?



         11   A.  THERE'S NOTHING ABOUT THE GUIDELINES WHICH SAYS IT ONLY



         12   WORKS IN INDUSTRIES OTHER THAN SOFTWARE.



         13   Q.  LET ME ASK THE CONVERSE QUESTION.  IS THERE ANYTHING



         14   ABOUT THE SOFTWARE INDUSTRY, TO THE EXTENT YOU HAVE



         15   KNOWLEDGE OF THAT INDUSTRY, THAT SUGGESTS TO YOU THAT THE



         16   FRAMEWORK ESTABLISHED BY THE GUIDELINES IS A POOR FIT?



         17   A.  NO.  EVERY INDUSTRY IS DIFFERENT.  EVERY INDUSTRY HAS --



         18   OR AT LEAST A NUMBER OF THEM HAS SPECIFIC ECONOMIC



         19   CHARACTERISTICS ABOUT THAT INDUSTRY.  THAT MEANS THAT WHEN



         20   YOU APPLY THE MERGER GUIDELINES TO THAT INDUSTRY, YOU WANT



         21   TO TAKE INTO ACCOUNT SOMETIMES WHAT'S CALLED THE PECULIAR



         22   ECONOMICS OF THAT INDUSTRY.



         23             THERE HAVE BEEN A NUMBER OF SITUATIONS IN WHICH



         24   PEOPLE HAVE ARGUED THAT THE MERGER GUIDELINES SHOULDN'T



         25   APPLY TO THEIR INDUSTRY.  THE BEST EXAMPLE THAT I CAN THINK
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          1   OF IS THE HEALTH INDUSTRY AND HOSPITALS OR FOR NON-PROFITS.



          2   SIMILAR ARGUMENTS HAVE BEEN MADE IN A NUMBER OF OTHER



          3   INDUSTRIES, AND I'M SURE THAT THEY ARE ALSO MADE IN THE



          4   SOFTWARE MARKET.



          5             EVERY MARKET, EVERY INDUSTRY HAS ITS OWN



          6   PARTICULAR ECONOMIC CHARACTERISTICS.  SOFTWARE IS ONE.



          7   HEALTH IS ANOTHER.  AND IN ADAPTING AND USING THE PERSONAL



          8   MERGER GUIDELINES, WHICH ARE WRITTEN AS A GENERAL DOCUMENT,



          9   YOU WANT TO TAKE INTO ACCOUNT THE PARTICULAR ECONOMIC



         10   CHARACTERISTICS OF THE INDUSTRY THAT YOU'RE DEALING WITH.



         11   Q.  TO FOLLOW UP ON THAT POINT, WOULD YOU REGARD ONE OF THE



         12   PARTICULAR ECONOMIC CHARACTERISTICS OF THE SOFTWARE INDUSTRY



         13   TO BE THAT MOST SOFTWARE, INCLUDING, FOR EXAMPLE,



         14   WINDOWS 98, IS PROTECTED BY THE FEDERAL COPYRIGHT LAWS?



         15   A.  IN THAT SENSE, IT'S LIKE BOOK PUBLISHING OR ANYTHING



         16   ELSE.  IT'S A CHARACTERISTICS -- COPYRIGHT IS IMPORTANT IN



         17   SOFTWARE.  IT'S IMPORTANT IN A NUMBER OF INDUSTRIES.



         18   Q.  YOUR REFERENCE TO BOOK PUBLISHING, THAT'S BECAUSE BOOKS



         19   ARE PROTECTED BY CERTAIN INTELLECTUAL PROPERTY RIGHTS -- I



         20   DON'T WANT TO SAY TO THE SAME EXTENT, BUT IN A SIMILAR WAY



         21   THAT SOFTWARE IS PROTECTED BY INTELLECTUAL PROPERTY RIGHTS;



         22   IS THAT CORRECT??



         23   A.  WELL, THERE ARE INTELLECTUAL PROPERTY RIGHTS BOTH FOR



         24   BOOKS AND SOFTWARE, YES.



         25   Q.  AND DID YOU CONSULT -- WITHDRAW THAT.  THE DEPARTMENT OF
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          1   JUSTICE HAS SPECIAL RULES OR SPECIAL GUIDELINES THAT APPLY



          2   IN INDUSTRIES WHERE INTELLECTUAL PROPERTY RIGHTS ARE OF SOME



          3   CONSEQUENCE; IS THAT CORRECT?



          4   A.  THAT'S RIGHT.  I THINK IT HAS -- PERIODICALLY THE



          5   DEPARTMENT PUTS OUT SPECIALIZED AREAS.  ONE OF THEM,



          6   INTELLECTUAL PROPERTY GUIDELINES OR WHATEVER, YES.



          7   Q.  I TAKE IT THAT YOU CONSULTED THOSE GUIDELINES AT THE



          8   TIME YOU PREPARED YOUR TESTIMONY FOR THIS COURT?



          9   A.  I AM NOT SURE IF -- I KNOW I DIDN'T GO BACK SPECIFICALLY



         10   AND REREAD THE INTELLECTUAL PROPERTY GUIDELINES.  I PROBABLY



         11   READ THEM SOME TIME AGO.



         12   Q.  DID YOU TAKE INTO ACCOUNT THE SUBSTANCE OF THOSE



         13   GUIDELINES AT THE TIME YOU DETERMINED THE APPROPRIATE



         14   FRAMEWORK FOR YOUR MARKET OR MONOPOLY POWER ANALYSIS?



         15   A.  NOT BY GOING BACK AND REREADING THE INTELLECTUAL



         16   PROPERTY GUIDELINES, BUT TO THE EXTENT, OBVIOUSLY, THAT I AM



         17   FAMILIAR WITH THE ECONOMICS THAT UNDERLIE THEM, AND I THINK



         18   THAT THEY -- THEY CAME OUT OF -- WELL, YES.



         19   Q.  WHERE DID THEY COME FROM, SIR?



         20   A.  NO.  NO, THAT'S OKAY.  I MEAN, I'M JUST SAYING THAT --



         21   Q.  WELL, BUT I'M INTERESTED.



         22   A.  AS AN ECONOMIST, YOU KNOW, YOU READ THINGS.  YOU



         23   INTERNALIZE THEM.  YOU KNOW, THEY'RE THERE.  SO TO THE



         24   EXTENT THAT THERE WOULD HAVE BEEN ECONOMICS IN THE



         25   INTELLECTUAL PROPERTY GUIDELINES, AS FAR AS I KNOW, I WOULD
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          1   HAVE INTERNALIZED THOSE.



          2   Q.  NOW, WHETHER YOU USED THE MERGER GUIDELINES OR SOME



          3   OTHER CONSTRUCT OR FRAMEWORK, YOU WOULD AGREE WITH ME, I



          4   TAKE IT, THAT ONE OF THE THINGS THAT YOU MUST LOOK AT IN



          5   DETERMINING BOTH WHAT AN APPROPRIATE MARKET DEFINITION IS



          6   AND THE EXTENT TO WHICH A PARTICIPANT IN THAT MARKET HAS



          7   MONOPOLY POWER IS THE LIKELIHOOD OF POTENTIAL ENTRY INTO



          8   THAT MARKET BY PEOPLE WHO ARE CURRENTLY NOT PARTICIPANTS IN



          9   THAT MARKET; IS THAT CORRECT?



         10   A.  YES.  BUT THE EFFECT OF POTENTIAL ENTRY ON ACTUAL



         11   BEHAVIOR IN A MARKET CAN RANGE, DEPENDING ON THE INDUSTRY, A



         12   GREAT DEAL.  IN SOME INDUSTRIES, POTENTIAL ENTRY MAY HAVE A



         13   VERY LARGE IMPACT ON BEHAVIOR.  IN OTHER INDUSTRIES, THE



         14   SHEER POTENTIAL ENTRY CAN HAVE NO EFFECT OR CANNOT BE



         15   EXPECTED TO HAVE ANY EFFECT ON CURRENT BEHAVIOR IN AN



         16   INDUSTRY.



         17   Q.  SO IN THINKING ABOUT ENTRY, YOU HAVE TO ANSWER A SERIES



         18   OF QUESTIONS.  THE FIRST QUESTION IS, ARE THERE POTENTIAL



         19   ENTRANTS; IS THAT CORRECT?



         20   A.  YES.



         21   Q.  AND THE SECOND IS, WHAT WOULD BE THE EFFECT OF ENTRY BY



         22   THOSE POTENTIAL ENTRANTS; IS THAT ALSO CORRECT?



         23   A.  YOU WOULD THINK ABOUT THAT IF, INDEED, YOU BELIEVE THAT



         24   THE LIKELY EFFECT OF ENTRY WAS GOING TO AFFECT CURRENT



         25   BEHAVIOR.
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          1   Q.  RIGHT.  SO YOU WOULD BE LOOKING TO SEE WHETHER THE FACT



          2   THAT THERE ARE PEOPLE ON THE SIDELINES, AS IT WERE, IMPOSED



          3   SOME DISCIPLINING OR CONSTRAINT ON PRICE BEHAVIOR OR THE



          4   MARKET BEHAVIOR; ISN'T THAT CORRECT?



          5   A.  THAT'S CERTAINLY TRUE IN A MERGER CONTEXT.  YOU WOULD BE



          6   VERY INTERESTED IN THAT.  ONE OF THE POINTS, SINCE YOU



          7   RAISED THE DIFFERENCE BETWEEN A MONOPOLIZATION CASE AND A



          8   MERGER CASE, WHICH SHOULD BE -- IS IMPORTANT IN



          9   UNDERSTANDING THE ECONOMICS OF WHAT GOES ON HERE IS THAT IN



         10   A MONOPOLIZATION CASE, WHAT YOU'RE TALKING ABOUT IS SOMEBODY



         11   WHO HAS -- THE THOUGHT EXPERIMENT IS YOU START OFF -- THIS



         12   IS THE HYPOTHETICAL MONOPOLIST OF THE MERGER GUIDELINES.



         13   YOU START HIM OFF AT CHARGING THE COMPETITIVE PRICE, WHICH



         14   IS LOWER THAN THE CURRENT PRICE.  AND YOU ASK THE QUESTION,



         15   WHO IS THIS FIRM COMPETING WITH AT THIS POINT, YOU KNOW.



         16             THEN YOU ASK THE QUESTION, LET'S SUPPOSE THAT HE



         17   RAISED THE PRICE FROM THE COMPETITIVE PRICE, YOU KNOW, WHO



         18   WOULD ENTER.  WHAT KIND OF ENTRY WOULD OCCUR.  NOW, ONE OF



         19   THE CHARACTERISTICS OF BEING A MONOPOLIST, ASSUMING THAT



         20   YOU'RE A PROFIT-MAXIMIZING MONOPOLIST AND YOU'RE NOT -- YOU



         21   KNOW, IS THAT YOU RAISE THE PRICE TO THE PROFIT-MAXIMIZING



         22   LEVEL.



         23             AND SO TO AN ECONOMIST, EVERY MONOPOLIST FACES



         24   COMPETITION.  EVERY MONOPOLIST FACES POTENTIAL ENTRY.  BUT



         25   THE REASON WHY HE FACES COMPETITION OR POTENTIAL COMPETITION
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          1   IS BECAUSE PROFIT-MAXIMIZING BEHAVIOR IS TO RAISE YOUR



          2   PRICES UNTIL YOU RUN INTO THAT COMPETITION.  SO ONE OF THE



          3   IMPORTANT DISTINCTIONS IN APPLYING THE MERGER GUIDELINES TO



          4   A MONOPOLIZATION VERSUS A MERGER CASE IS TO RECOGNIZE



          5   THAT -- THAT IN A MONOPOLIZATION CASE, YOU KNOW, IF WE HAVE



          6   A PROFIT-MAXIMIZING FIRM, AN ECONOMIST IS GOING TO SAY, I



          7   EXPECT TO FIND MY MONOPOLIST CHOOSING A PRICE SO THAT



          8   ANOTHER PRICE INCREASE ABOVE THIS WOULD NOT BE PROFITABLE.



          9   AND IT WOULD NOT BE PROFITABLE PRESUMABLY BECAUSE SOMETHING



         10   WOULD HAPPEN.



         11             SO SOMETHING IS OUT THERE, WHETHER IT'S ENTRY,



         12   WHETHER IT'S JUST SIMPLY DEMAND FALLS OFF, OR WHATEVER



         13   REASON, THERE IS A REASON WHY HE DOESN'T INCREASE THE PRICE



         14   FURTHER THAN HE IS ALREADY INCREASING IT.  THE PROBLEM THAT



         15   I'M LOOKING AT IS THE QUESTION OF, IS THE THE PRICE ABOVE



         16   THE COMPETITIVE LEVEL.  I'M NOT ASKING THE QUESTION, WHAT



         17   WOULD HAPPEN IF PRICES GO UP FURTHER THAN THEY ARE NOW.  I



         18   JUST WANT TO MAKE THAT DISTINCTION CLEAR.



         19             IS THAT OKAY?



         20   Q.  IT'S OKAY WITH ME.



         21   A.  OKAY.



         22   Q.  SINCE YOU RAISED THE ISSUE, YOUR ASSUMPTION HAS BEEN,



         23   THROUGHOUT YOUR WORK, THAT MICROSOFT IS A PROFIT-MAXIMIZING



         24   ENTITY, CORRECT?



         25   A.  IN A LONG-RUN SENSE.  I HAVEN'T SEEN ANY EVIDENCE TO
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          1   CONTRADICT THAT, YES.



          2   Q.  AND YOU HAVE NOT ASSUMED THAT MICROSOFT ACTS



          3   ALTRUISTICALLY OR LIKE A CHARITY OR A PHILANTHROPY, HAVE



          4   YOU?



          5   A.  I HAVE NOT SEEN EVIDENCE OF THAT EITHER.



          6   Q.  SO YOUR ASSUMPTION IS THAT MICROSOFT, IF IT BELIEVED IT



          7   HAD THE ABILITY TO RAISE PRICES, IT WOULD, CORRECT?



          8   A.  NO.  MY ASSUMPTION IS THAT IF MICROSOFT BELIEVED THAT



          9   ITS LONG-RUN PROFITABILITY WOULD BE HIGHER IF IT RAISED THE



         10   PRICE, IT WOULD RAISE THE PRICE.  AND IF IT THOUGHT THAT ITS



         11   LONG-RUN PROFITABILITY WOULD BE HIGHER IF IT LOWERED THE



         12   PRICE, IT WOULD LOWER THE PRICE.  THAT'S NOT TO SAY THAT



         13   MICROSOFT KNOWS ALWAYS WHAT THE PROFIT-MAXIMIZING PRICE IS



         14   NECESSARILY.  SIMPLY THAT I WOULD EXPECT, AS AN ECONOMIST,



         15   THAT THEY WOULD TEND TO TRY TO GET AS CLOSE TO THAT AS



         16   POSSIBLE.



         17   Q.  DO YOU KNOW WHAT THE COMPETITIVE PRICE OF WINDOWS 98 IS?



         18   A.  I THINK WE'VE JUST BEEN THROUGH THAT.



         19   Q.  DO YOU KNOW WHAT THE COMPETITIVE PRICE OF WINDOWS 98 IS?



         20   A.  SIGNIFICANTLY BELOW WHATEVER IT IS.



         21   Q.  DO YOU KNOW WHAT PROFIT -- LONG-TERM PROFIT-MAXIMIZING



         22   PRICE OF WINDOWS 98 IS?



         23   A.  AS AN ECONOMIST, I WOULD SAY THE LONG-RUN PROFIT



         24   MAXIMIZING PRICE OF WINDOWS 98 TO CHOOSE TODAY IS PROBABLY



         25   WHAT THEY'RE CHARGING TODAY.
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          1   Q.  ALL RIGHT.  AND WHEN YOU SAY "LONG-RUN," WHAT ARE YOU



          2   TALKING ABOUT?  WHAT'S THE LONG-TERM FOR A COMPANY LIKE



          3   MICROSOFT?



          4   A.  IN PRINCIPAL, AS FOR ALL -- ALL COMPANIES, IT'S AN



          5   INDEFINITE FUTURE.  YOU ARE -- ECONOMISTS ASSUME THAT THE



          6   FIRMS MAXIMIZE PROFITS, OR MORE ACCURATELY, MAXIMIZE THE



          7   DISCOUNTED VALUE OF THOSE PROFITS, WHICH IS THE EQUITY



          8   VALUE.



          9             SO THAT IF MICROSOFT, FOR EXAMPLE, WERE TO RAISE A



         10   PRICE AND WERE TO INCREASE PROFITS TODAY, BUT WOULD LEAD TO



         11   LOWER PRICES SOMEHOW IN THE FUTURE, IF THE EFFECT OF THAT



         12   WAS TO REDUCE, IF YOU LIKE, ITS MARKET CAPITALIZATION, THAT



         13   WOULD NOT BE PROFITABLE.



         14   Q.  WHAT'S THE AVERAGE LIFE CYCLE FOR A MICROSOFT OPERATING



         15   SYSTEM, MEANING THE AMOUNT OF TIME BETWEEN MAJOR UPGRADES TO



         16   THE OPERATING SYSTEM OR THE RELEASE OF NEW OPERATING SYSTEM



         17   PRODUCTS?



         18   A.  WELL, WINDOWS 95 AND, IF YOU COUNT WINDOWS 98 AS A



         19   FULL-SCALE VARIATION, THAT WOULD BE THREE YEARS.  IF YOU



         20   WANTED TO COUNT IT AS AN UPGRADE, IT WOULD BE UPGRADES EVERY



         21   THREE YEARS.



         22   Q.  DO YOU KNOW WHAT MICROSOFT REGARDS AS THE DURATION OF A



         23   PARTICULAR OPERATING SYSTEM CYCLE?



         24   A.  I THINK YOU'RE GOING TO HAVE TO DEFINE WHAT YOU MEAN.



         25   WHEN THEY START WORKING ON THE NEXT ONE OR THE --
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          1   Q.  YEAH, WHEN MICROSOFT PLANS TO ROLL OUT NEW OPERATING



          2   SYSTEMS.



          3   A.  NO.  I WOULD EXPECT EVERY TWO TO THREE YEARS.



          4   Q.  OKAY.



          5   A.  IF YOU ARE TALKING ABOUT VERSIONS.



          6   Q.  I AM TALKING ABOUT VERSIONS.



          7   A.  OKAY.



          8   Q.  DOES THE FACT THAT MICROSOFT PRODUCES AND HISTORICALLY



          9   HAS PRODUCED A NEW OPERATING SYSTEM EVERY TWO OR THREE YEARS



         10   AFFECT YOUR UNDERSTANDING OF WHAT THE LONG-TERM IS FOR



         11   MICROSOFT?



         12   A.  NO.  AS I HAVE BEEN ANSWERING THE QUESTION, ONE IS A



         13   PERSPECTIVE OF HOW FAR INTO THE FUTURE A FIRM'S MANAGERS



         14   LOOK IN TRYING TO MAXIMIZE THE VALUE FOR THEIR SHAREHOLDERS.



         15   THAT SEEMS TO BE QUITE DIFFERENT FROM THE QUESTION THAT



         16   YOU'RE ASKING, IF I HAVE UNDERSTOOD THE QUESTION.



         17   Q.  DO YOU NOT UNDERSTAND THE QUESTION I ASKED?



         18   A.  UNLESS THAT'S THE ANSWER.



         19   Q.  DOES THE RELEVANCE -- DO YOU REGARD IT AS RELEVANT TO



         20   DETERMINING WHAT MICROSOFT WOULD REGARD AS THE LONG-TERM,



         21   THAT IT PUTS OUT A NEW PRODUCT EVERY -- A NEW OPERATING



         22   SYSTEM PRODUCT EVERY TWO OR THREE YEARS FOR WHAT YOU CALL



         23   THE P.C. OPERATING SYSTEM MARKET?



         24   A.  NO, BECAUSE THE LONG-TERM THAT AN ECONOMIST WOULD ASSUME



         25   FOR A FIRM'S BEHAVIOR IS INDEFINITELY LONG-TERM.  AND THAT
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          1   WOULD BE TRUE FOR ANY FIRM.



          2   Q.  WELL, MAYBE I'M NOT FOLLOWING THIS "INDEFINITELY



          3   LONG-TERM" CONCEPT.  WHAT DOES THAT MEAN?



          4   A.  I AM SAYING THAT THE ECONOMISTS ASSUME THAT WHAT A FIRM



          5   TRIES TO DO IS TO MAXIMIZE VALUE FOR ITS SHAREHOLDERS.



          6   THAT'S EXPRESSED IN THE PRICE OF ITS SHARES OR THE MARKET



          7   CAPITALIZATION.  THAT'S WHAT A SHAREHOLDER WANTS AND



          8   PRESUMABLY THE SHAREHOLDERS ULTIMATELY CONTROL, USUALLY



          9   THROUGH A BOARD OF DIRECTORS -- IN THE CASE OF MICROSOFT,



         10   MORE DIRECTLY -- YOU KNOW, THE OPERATIONS OF THE COMPANY.



         11             AND SO THE SHAREHOLDERS WANT THE FIRM MANAGERS TO



         12   DO WHATEVER THEY CAN TO MAXIMIZE THE EQUITY VALUE OF THE



         13   FIRM -- THE MARKET VALUE OF THE FIRM.  THE MARKET VALUE OF



         14   THE FIRM IN TURN IS SIMPLY THE REFLECTION OF WHAT THE RIGHTS



         15   TODAY ARE TO A STREAM OF PROFITS OFF INTO THE FUTURE --



         16   DIVIDENDS.  WHEN YOU BUY A SHARE OF STOCK, YOU'RE BUYING THE



         17   RIGHT TO A STREAM OF DIVIDENDS OFF INTO THE FUTURE.



         18             AND SO YOU CARE ABOUT NOT JUST WHAT THIS YEAR'S



         19   DIVIDENDS ARE, BUT YOU CARE ABOUT NEXT YEAR'S AND THE YEAR



         20   AFTER AND THE YEAR AFTER, AND, IN FACT, INDEFINITELY OFF



         21   INTO THE FUTURE.  IT'S ONE OF THE CHARACTERISTICS OF



         22   MARKETS.



         23             SO IN THAT SENSE, THE PERSPECTIVE OF THE



         24   SHAREHOLDER IS INDEFINITELY LONG-TERM.  IT'S A FOREVER TERM.



         25   YOU'RE DISCOUNTING DIVIDENDS, OR WHATEVER IT IS, BACK INTO
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          1   THE PRESENT.



          2   Q.  AND WHEN THINKING ABOUT MICROSOFT'S LONG-TERM



          3   PROFIT-MAXIMIZING CONDUCT, YOU ARE THINKING INDEFINITELY



          4   INTO THE FUTURE, I TAKE IT?



          5   A.  WHEN I THINK OF MICROSOFT, ASSUMING MICROSOFT IS ACTING



          6   IN THE INTEREST OF ITS SHAREHOLDERS -- AND I HAVE NO REASON



          7   TO BELIEVE THAT IT'S NOT ACTING IN THE INTEREST OF ITS



          8   SHAREHOLDERS -- I WOULD SAY MICROSOFT'S ACTIONS TODAY ARE



          9   GUIDED BY WHAT IT THINKS THE EFFECTS OF THOSE ACTIONS WILL



         10   BE OVER THE INDEFINITE FUTURE OF MICROSOFT.



         11   Q.  AND THOSE ACTIONS -- THOSE ACTIONS WOULD INCLUDE ITS



         12   ACTIONS WITH RESPECT TO PRICING BEHAVIOR, CORRECT?



         13   A.  YES.



         14   Q.  AND ITS ACTIONS WITH RESPECT TO PRODUCT DEVELOPMENT OR



         15   PRODUCT INNOVATION, CORRECT?



         16   A.  CORRECT.



         17   Q.  AND ITS ACTIONS WITH REGARD TO TECHNOLOGICAL RESEARCH OR



         18   DEVELOPMENT, CORRECT?



         19   A.  I THINK WE COULD GO ON FOREVER, BUT I WOULD SAY ALL



         20   DECISIONS.



         21   Q.  OKAY.  SO IN UNDERSTANDING WHAT IS IN -- WHAT LONG-TERM



         22   PROFIT-MAXIMIZING CONDUCT IS IN THE SOFTWARE BUSINESS, YOU



         23   SORT OF HAVE TO KNOW ABOUT EACH ONE OF THOSE THINGS, DON'T



         24   YOU?  FIRST OF ALL, YOU HAVE TO KNOW ABOUT WHAT CONSTRAINS



         25   PRICE IN THE SHORT OR LONG-TERM; ISN'T THAT CORRECT?
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          1   A.  WELL, TO BEGIN WITH, THERE'S NOTHING PECULIAR ABOUT THE



          2   SOFTWARE INDUSTRY.



          3   Q.  EXCEPT THAT IT'S THE ONE THAT HAS BROUGHT US HERE TODAY.



          4   A.  THAT'S CORRECT, BUT I MEAN, NOTHING I HAVE SAID OR THE



          5   QUESTIONS I'VE BEEN ANSWERING APPEAR TO BE SPECIFIC TO THE



          6   SOFTWARE INDUSTRY.  IT'S A PROFIT-MAXIMIZING FIRM.  IT LOOKS



          7   INDEFINITELY INTO THE FUTURE WITH RESPECT TO ALL ITS



          8   DECISIONS.  IT'S A VERY GENERAL STATEMENT.



          9   Q.  IS THERE ANYTHING PARTICULAR TO THE SOFTWARE INDUSTRY



         10   ABOUT THE PACE OF INNOVATION OR TECHNOLOGICAL CHANGE?



         11   A.  IT'S A INDUSTRY WITH A VERY HIGH RATE OF TECHNICAL



         12   INNOVATION.



         13   Q.  AND DOES THAT AFFECT THE BEHAVIOR OF THE MICROSOFT



         14   CORPORATION?



         15   A.  THAT IS THE BEHAVIOR OF THE MICROSOFT CORPORATION, AS IS



         16   THE CASE WITH MOST OTHER FIRMS IN THE SOFTWARE INDUSTRY.



         17   THIS IS AN INDUSTRY WITH A GREAT DEAL OF OPPORTUNITY FOR --



         18   IF YOU LIKE, BASIC OPPORTUNITY FOR MASSIVE TECHNICAL CHANGE.



         19   Q.  OKAY.  MASSIVE AND RAPID TECHNICAL CHANGE, CORRECT?



         20   A.  I THINK -- WELL, I THINK OF THE TWO AS THE SAME, BUT



         21   YES.  I MEAN, IT'S --



         22   Q.  AND WOULD YOU AGREE THAT IT'S A INDUSTRY WHERE IT'S



         23   HARDER THAN IN MOST TO PREDICT THE FUTURE?



         24   A.  WELL, I'M NOT TOO CERTAIN OF THAT.  IN THE COMPUTER



         25   INDUSTRY IN GENERAL -- THE ONLY ATTEMPTS THAT I HAVE SORT OF
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          1   SEEN TO REALLY PREDICT THE FUTURE ARE IN THE -- SHALL WE SAY



          2   IN THE HARDWARE LINE WHERE YOU HAVE THINGS LIKE MOORE'S LAW.



          3   THEY SEEM TO PREDICT THE FUTURE PARTICULARLY WELL.



          4             SO I THINK IN TERMS OF THE RATE OF TECHNICAL



          5   CHANGE IN COMPUTERS, TO THE EXTENT THAT IT CAN BE MEASURED,



          6   PEOPLE HAVE BEEN PRETTY GOOD AT PREDICTING THE RATE OF



          7   TECHNICAL CHANGE IN COMPUTERS, PROBABLY BETTER -- MUCH



          8   BETTER THAN IN OTHER INDUSTRIES.  IT SEEMS TO BE VERY



          9   REGULAR.



         10   Q.  LET'S THINK ABOUT THAT FOR A SECOND.  COULD YOU FIRST



         11   FOR THE RECORD EXPLAIN WHAT YOUR UNDERSTANDING OF MOORE'S



         12   LAW IS?



         13   A.  MOORE'S LAW, AS I RECALL, HAS TO DO WITH THE -- WITH THE



         14   SPEED OF THE HARDWARE, THE PROCESSING WHICH IS THAT IT



         15   DOUBLES EVERY THREE YEARS.  IT'S -- YOU GET LOWER AND LOWER



         16   AND LOWER PRICE PER MILLION INSTRUCTIONS PER SECOND, OR



         17   WHATEVER YOU WANT TO --



         18   Q.  AND, IN FACT, MOORE'S LAW ISN'T TRUE, IS IT?



         19             THE COURT:  IT IS WHAT?



         20   BY MR. LACOVARA:



         21   Q.  IT IS NOT TRUE, IS IT?



         22             THE COURT:  IS NOT TRUE?



         23             THE WITNESS:  IS NOT TRUE?  WELL, IF YOU -- YOU



         24   MEAN, DOES IT WORK EXACTLY?  I'M SURE IT DOESN'T WORK



         25   EXACTLY.
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          1   BY MR. LACOVARA:



          2   Q.  IN FACT, ISN'T THE HISTORY OF THE MICROPROCESSOR



          3   BUSINESS THAT, WHILE PROCESSING CAPACITY MAY HAVE DOUBLED



          4   EVERY TWO YEARS BEFORE, IT NOW INCREASES THREE- OR FOUR-FOLD



          5   IN THAT SAME PERIOD?



          6   A.  IT'S -- MOORE'S LAW, I GUESS, IS SPEEDING UP.



          7   Q.  CORRECT.  NOW, YOU TESTIFY, I BELIEVE, THAT -- YOU SAID



          8   THAT MICROSOFT BELIEVES THAT BROWSERS ARE THE GREATEST



          9   LONG-TERM THREAT OR THE MOST LIKELY LONG-TERM THREAT TO ITS



         10   OPERATING SYSTEM MONOPOLY.  I THINK THOSE ARE YOUR WORDS.



         11   IS THAT A FAIR PARAPHRASE OF YOUR OPINION?



         12   A.  THAT'S PROBABLY A PARAPHRASE.  IF YOU WANT TO QUOTE ME



         13   EXACTLY -- WHERE ARE YOU?



         14   Q.  WE CAN FIND IT IN YOUR TESTIMONY AT PARAGRAPH 8 ON



         15   PAGE 3.  YOU SAY, AND I'LL QUOTE IT FOR THE RECORD, "THE



         16   MOST LIKELY LONG-TERM THREAT TO MICROSOFT'S MONOPOLY POWER



         17   DOES NOT COME DIRECTLY FROM OTHER OPERATING SYSTEMS, BUT



         18   RATHER FROM THE SPREAD OF CROSS-PLATFORM TECHNOLOGIES" IS



         19   WHAT YOU SAY.



         20   A.  YES.



         21   Q.  AND LET'S -- JUST TO GET SOME FOUNDATION, BY



         22   CROSS-PLATFORM TECHNOLOGIES, I TAKE IT YOU MEAN PRINCIPALLY



         23   JAVA TECHNOLOGIES; IS THAT CORRECT?



         24   A.  YES.



         25   Q.  DO YOU MEAN ANYTHING BESIDES JAVA TECHNOLOGIES?
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          1   A.  AT THE MOMENT, THAT SEEMS TO BE ON, SHALL WE SAY,



          2   EVERYBODY'S MIND.



          3   Q.  THAT SEEMS TO BE WHAT, SIR?



          4   A.  ON EVERYBODY'S MIND.  THAT SEEMS TO BE OVERWHELMINGLY



          5   THE CONCERN IN THE MICROSOFT DOCUMENTS.



          6   Q.  MY QUESTION, SIR, IS, IS THAT WHAT YOU MEAN BY



          7   CROSS-PLATFORM TECHNOLOGIES?



          8   A.  YES.



          9   Q.  OKAY.  NOW -- AND I TAKE IT YOU BELIEVE AND IT IS YOUR



         10   TESTIMONY THAT BROWSERS ARE A WAY OF DISTRIBUTING AND



         11   IMPLEMENTING THESE CROSS-PLATFORM TECHNOLOGIES; IS THAT



         12   CORRECT?



         13   A.  I THINK THAT THE POTENTIAL THREAT POSED BY BROWSERS HAS,



         14   TO SOME EXTENT, CHANGED IN NATURE OVER TIME.  I THINK WHEN



         15   BROWSERS FIRST CAME OUT, NETSCAPE ITSELF BELIEVED THAT THE



         16   BROWSER BY ITSELF WAS PROBABLY A THREAT TO THE WINDOWS



         17   MONOPOLY.  OVER TIME, THE CONCERN, I THINK, HAS SHIFTED MUCH



         18   MORE TO A COMBINATION OF BROWSERS AND JAVA TECHNOLOGIES AND



         19   APPLICATIONS.



         20             SO IT DEPENDS ON HOW YOU'RE ASKING THE QUESTION,



         21   BUT CERTAINLY BROWSERS EITHER -- EARLIER, TO SOME EXTENT,



         22   ALMOST BY THEMSELVES AN INDEPENDENT BROWSER, BUT NOW MORE TH



         23   COMBINATION OF BROWSERS WITH CROSS-PLATFORM TECHNOLOGIES IS



         24   SEEN AS A THREAT, YES.



         25   Q.  WELL, LEAVING THAT EVOLUTION FOR A SECOND, WHEN DO YOU
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          1   BELIEVE THAT NETSCAPE BEGAN TO BELIEVE THAT ITS BROWSER



          2   ALONE REPRESENTED OR COULD REPRESENT A THREAT TO



          3   MICROSOFT'S, WHAT YOU CALL OPERATING SYSTEM MONOPOLY?



          4   A.  WELL, I HAVE TO LOOK AT THE DATE, BUT THERE'S SEVERAL --



          5   A FAIR NUMBER OF MICROSOFT DOCUMENTS WHICH STATE -- I THINK



          6   ONE BY BILL GATES IN PARTICULAR, BUT OTHERS -- THAT STATE



          7   THEIR OPINION THAT NETSCAPE BELIEVES THAT IT IS A PLATFORM



          8   THREAT.  I ASSUME THAT THE DATES OF THOSE DOCUMENTS ALSO



          9   CORRESPOND TO WHEN NETSCAPE THOUGHT THAT THEY WERE A THREAT.



         10   Q.  OKAY.  MY QUESTION WAS, WHEN DID NETSCAPE BELIEVE IT.



         11   IS IT YOUR TESTIMONY THAT YOU THINK THAT MICROSOFT, BECAUSE



         12   MICROSOFT SAID THEY HAD A VIEW OF NETSCAPE'S STRATEGY, THAT



         13   IT MUST BE CORRECT?



         14   A.  NO.  I AM SAYING THAT THE DOCUMENTS I HAVE READ THAT



         15   HAVE REFERRED TO WHEN NETSCAPE OR NETSCAPE'S BELIEF THAT IT



         16   WAS A LIKELY THREAT TO THE WINDOWS OPERATING SYSTEM WERE



         17   MICROSOFT DOCUMENTS.



         18   Q.  DO YOU HAVE ANY BASIS FOR BELIEVING THAT NETSCAPE SHARED



         19   THE VIEW YOU SAY MICROSOFT HELD?



         20   A.  IT'S MY UNDERSTANDING THAT, SHALL WE SAY, FAIRLY EARLY



         21   THEY MAY -- THEY MAY WELL HAVE BELIEVED THAT THEY WERE



         22   ALMOST, STAND ALONE, A THREAT TO THE WINDOWS OPERATING



         23   SYSTEM.  IT'S ALSO MY UNDERSTANDING THAT THEY DIDN'T



         24   CONTINUE TO BELIEVE THAT FOR TOO LONG.



         25   Q.  OKAY.  AND THIS PERIOD YOU'RE TALKING ABOUT, THIS IS
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          1   ROUGHLY THE FIRST HALF OF 1995; IS THAT CORRECT?



          2   A.  IF I HAD TO GUESS, YES.



          3   Q.  OKAY.  DO YOU KNOW?



          4   A.  '95 IS -- SOUNDS ABOUT RIGHT, YES.



          5   Q.  SO I TAKE IT IT'S YOUR TESTIMONY THAT AS OF THE



          6   BEGINNING OF 1995, MICROSOFT BELIEVED THAT THE BROWSER WAS



          7   THE MOST SIGNIFICANT LONG-TERM THREAT TO WHAT YOU CALL ITS



          8   OPERATING SYSTEM MONOPOLY; IS THAT RIGHT?



          9   A.  MICROSOFT HAS IN THE DOCUMENTS TALKED ABOUT WHAT THE



         10   THREATS ARE -- WHAT THREATS THEY SEE TO THE OPERATING SYSTEM



         11   MONOPOLY.  THE THREAT POSED BY NETSCAPE AND JAVA



         12   TECHNOLOGIES IS NOT THE ONLY THREAT WHICH IS DISCUSSED.



         13   AND, THEREFORE, I CAN'T TELL YOU WHICH IS -- BECAUSE I CAN'T



         14   GET IN THE HEAD OF THE PEOPLE -- WHICH IS THE MOST



         15   IMPORTANT.



         16             BUT IN THE DOCUMENTS THAT I READ, IT'S CERTAINLY



         17   TAKEN TO BE THE MOST IMPORTANT.  IT'S THE ONE THAT GENERATES



         18   THE MOST CONCERN THROUGHOUT.  AND THE OTHER THREATS ARE --



         19   WHILE DISCUSSED BRIEFLY, ARE JUST NOT -- OUT OF PROPORTION



         20   IS THE THREAT POSED BY NETSCAPE AND BY THE JAVA



         21   TECHNOLOGIES.



         22   Q.  AND YOUR TESTIMONY TO THE COURT IS NOT WHAT YOU THINK



         23   MICROSOFT BELIEVED.  IT'S THAT YOU BELIEVE THAT BROWSERS AND



         24   CROSS-PLATFORM TECHNOLOGIES, AS YOU CALL THEM, ARE THE MOST



         25   LIKELY THREAT TO MICROSOFT'S, WHAT YOU CALL MONOPOLY; IS
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          1   THAT YOUR TESTIMONY?



          2   A.  NO.  MY APOLOGIES, IF THAT'S WHAT'S COMING ACROSS.  MY



          3   TESTIMONY IS THAT I READ A LARGE NUMBER OF MICROSOFT



          4   DOCUMENTS THAT SAY THAT THE -- AN INDEPENDENT BROWSER WITH



          5   JAVA TECHNOLOGIES IS A CRITICAL, AND I THINK SOME OF THEM



          6   EVEN SAY THE CRITICAL THREAT TO THE OPERATING SYSTEM



          7   POSITION OF MICROSOFT, AND THAT THE THREAT IS BASICALLY TO



          8   COMMODITIZE THE OPERATING SYSTEM.



          9   Q.  AND YOU BASE THAT TESTIMONY PRINCIPALLY ON A SERIES OF



         10   DOCUMENTS OVER A SHORT PERIOD OF TIME IN 1995; ISN'T THAT



         11   CORRECT?



         12   A.  1995, 1996, 1997.



         13   Q.  GO BACK TWO MONTHS BEFORE YOU BELIEVE MICROSOFT FIRST



         14   THOUGHT OF THESE BROWSERS AS A THREAT.  JUST HYPOTHETICALLY



         15   SPEAKING, LET'S SAY IT WAS IN MARCH OF 1995 OR JANUARY OF



         16   1995.



         17   A.  ALL RIGHT.  YOU'RE GOING TO HAVE TO LET ME BACK UP A



         18   LITTLE BIT.  WE'RE -- WE'RE ASKING -- RE-ASK THE QUESTION.



         19   Q.  ASSUME FOR PURPOSES OF A HYPOTHETICAL THAT AT SOME POINT



         20   IN TIME, MICROSOFT BELIEVED THAT THE MOST LIKELY THREAT TO



         21   WHAT YOU CALL ITS MONOPOLY WERE THESE BROWSERS, OKAY?  MAKE



         22   THAT ASSUMPTION.



         23   A.  OKAY.



         24   Q.  AND ASSUME, AS YOU TESTIFY IN PARAGRAPH 8, THAT THAT



         25   ASSUMPTION WAS ACCURATE, THAT THE BROWSERS DISTRIBUTING THIS
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          1   KIND OF JAVA TECHNOLOGY ARE, IN FACT, SUCH A LONG-TERM



          2   THREAT, CORRECT?



          3   A.  YES.



          4   Q.  DO YOU HAVE THOSE TWO ASSUMPTIONS?



          5   A.  GOT IT.



          6   Q.  NOW THE QUESTION IS, IF YOU GO BACK A WEEK OR TWO



          7   BEFORE, MICROSOFT HAS NO IDEA THAT THIS LONG-TERM THREAT



          8   EXISTS; ISN'T THAT RIGHT?



          9   A.  IN YOUR HYPOTHETICAL?



         10   Q.  YES.



         11   A.  YES.



         12   Q.  AND, IN FACT, YOUR OWN TESTIMONY IS THAT THE NATURE OF



         13   THIS THREAT HAS EVOLVED OVER TIME; ISN'T THAT CORRECT?



         14   A.  THE ROLE OF THE BROWSER HAS -- HAS EVOLVED.  I THINK THE



         15   NATURE OF THE THREAT HAS REMAINED THE SAME.



         16   Q.  OKAY.  BUT THE ROLE OF THE BROWSER AND THE THREAT HAS



         17   EVOLVED, CORRECT?



         18   A.  YES.



         19   Q.  OKAY.  DOES THAT KIND OF DYNAMIC FACTOR INTO YOUR



         20   ANALYSIS -- THE NOTION THAT PEOPLE'S UNDERSTANDING OF



         21   TECHNOLOGY IS CONSTANTLY CHANGING, AS WELL AS THEIR



         22   UNDERSTANDING OF THE IMPLICATIONS OF TECHNICAL CHANGE FOR



         23   THEIR BUSINESS?



         24   A.  I THINK THAT'S -- THERE'S CHANGES IN PEOPLE'S



         25   UNDERSTANDING OF THE TECHNOLOGY OF THE FUTURE IN EVERY
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          1   INDUSTRY.  I'M A LITTLE -- YOU MEAN, I TAKE THAT -- LET ME



          2   PUT IT THIS WAY.  IF I FOUND AN INDUSTRY IN WHICH THERE WAS



          3   NO CHANGE AND THEY COULD PERFECTLY PREDICT THE FUTURE, THAT



          4   WOULD BE EXTREMELY UNUSUAL AND I WOULD TAKE THAT INTO



          5   ACCOUNT.



          6   Q.  OKAY.  YOU DON'T REGARD THIS INDUSTRY AS ANY MORE



          7   UNPREDICTABLE OR ANY MORE TECHNOLOGY-INTENSIVE IN A WAY THAT



          8   MAKES ANALYSIS DIFFERENT?



          9   A.  IT'S A VERY TECHNOLOGICALLY-INTENSIVE INDUSTRY.  THERE'S



         10   RAPID TECHNICAL CHANGE.  AND THE MORE -- THE MORE RAPID THE



         11   TECHNICAL CHANGE, GENERALLY SPEAKING, THE HARDER IT IS TO



         12   PREDICT THE FUTURE.



         13   Q.  TELL ME WHAT YOU DID TO BECOME CONVERSANT WITH THE



         14   TECHNOLOGY ABOUT WHICH YOU'VE TESTIFIED.



         15             THE COURT:  WELL, BEFORE HE GETS INTO THAT, I



         16   THINK WE'LL TAKE A BRIEF RECESS, MR. LACOVARA.



         17             MR. LACOVARA:  CERTAINLY, YOUR HONOR.



         18             THE COURT:  ABOUT TEN MINUTES.



         19             (RECESS WAS TAKEN.)



         20             (AFTER RECESS.)



         21             THE COURT: MR. SCHWARTZ, WE HAVE FOUND THE



         22   ORIGINAL OF YOUR MOTION FOR LEAVE TO FILE CORRECTED



         23   TESTIMONY OF DR. WARREN-BOULTON.  AND I HAVE NUNC PRO TUNC



         24   SIGNED THE ORDER GRANTING THAT LEAVE.



         25             MR. SCHWARTZ:  THANK YOU, YOUR HONOR.
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          1             MR. LACOVARA: SO I DON'T HAVE TO DO IT OVER AGAIN,



          2   DO I, YOUR HONOR?



          3             THE COURT:  NO, YOU DON'T HAVE TO DO IT OVER.



          4   PLEASE DON'T.



          5   BY MR. LACOVARA:



          6   Q.  DR. WARREN-BOULTON, COULD YOU PLEASE LOOK AT FOOTNOTE



          7   TWO ON PAGE 3 OF YOUR REPORT IN WHICH YOU REFER TO A



          8   DOCUMENT THAT IS IDENTIFIED, BUT NOT IN EVIDENCE, AS



          9   PLAINTIFF'S EXHIBIT 1?



         10             DO YOU HAVE A COPY OF THAT DOCUMENT?



         11             I THINK THAT ONE MAY, IN FACT, BE ATTACHED TO THE



         12   TESTIMONY ITSELF.  IF NOT, I CAN PROVIDE YOU A COPY, SIR.



         13   A.  YES.



         14   Q.  OKAY.  DO YOU HAVE THAT DOCUMENT HANDY?



         15   A.  YES.



         16   Q.  AND I TAKE IT YOU PREPARED THAT DOCUMENT FROM SOME



         17   PUBLICLY AVAILABLE DATA, IS THAT CORRECT?



         18   A.  NO.



         19   Q.  OKAY.  BY WHOM WAS THAT DOCUMENT PREPARED?



         20   A.  THE DOCUMENT OR THE CALCULATIONS THAT WERE THERE WERE



         21   ORIGINALLY PREPARED BY DR. SIBLEY AND DR. SIBLEY'S



         22   ASSOCIATES.



         23   Q.  AND DR. SIBLEY WAS AN ECONOMIST RETAINED BY THE



         24   DEPARTMENT OF JUSTICE, IS THAT CORRECT?



         25   A.  I UNDERSTAND THAT'S CORRECT, YES.
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          1   Q.  AND DID YOU PERFORM ANY CALCULATIONS TO VERIFY THAT



          2   DR. SIBLEY'S CALCULATIONS WERE ACCURATE?



          3   A.  I WENT THROUGH HOW HE DERIVED -- WITH HIS ASSOCIATES,



          4   AND SPENT A DAY OR AN AFTERNOON WALKING THROUGH THE



          5   PROCEDURE, CHECKING TO MAKE SURE THAT I WAS COMFORTABLE WITH



          6   IT.



          7   Q.  DID YOU HAVE ACCESS TO ALL OF DR. SIBLEY'S MATERIALS IN



          8   CONNECTION WITH THE PREPARATION OF YOUR WRITTEN DIRECT



          9   TESTIMONY?



         10   A.  I HAVE NO WAY OF ANSWERING THAT.  I DON'T KNOW WHAT HE



         11   RECEIVED.



         12   Q.  OKAY.  YOU DIDN'T ASK TO SEE EVERYTHING THAT DR. SIBLEY



         13   HAD USED, IS THAT CORRECT?



         14   A.  I DIDN'T SPECIFICALLY SAY, "I WOULD LIKE TO SEE WHATEVER



         15   DR. SIBLEY HAS SEEN."  I THINK I HAVE ASKED TO SEE, WITH



         16   RESPECT TO THIS EXHIBIT, WHATEVER UNDERLAY THIS EXHIBIT WHEN



         17   I WENT THROUGH IT, YES.



         18   Q.  AND THE EXHIBIT PURPORTS TO SHOW MICROSOFT'S SHARE OF



         19   WHAT YOU HAVE CALLED THE P.C. OPERATING SYSTEMS MARKET, IS



         20   THAT CORRECT?



         21   A.  YES.  ACCORDING TO IDC DATA, YES.



         22   Q.  OKAY.  AND IT SHOWS, ACCORDING TO YOUR TESTIMONY, A



         23   PERSISTENTLY HIGH SHARE OF WHAT YOU HAVE DEFINED AS THE



         24   MARKET, IS THAT ALSO CORRECT?



         25   A.  YES.
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          1   Q.  YOU BELIEVE THAT MARKET SHARE IS AN INDICATOR OF



          2   MONOPOLY POWER?



          3   A.  YES.  ONE.



          4   Q.  OKAY.  ARE YOU ACQUAINTED WITH PROFESSOR FRANK FISHER?



          5   A.  YES.



          6   Q.  DO YOU UNDERSTAND HIM TO BE ONE OF THE OTHER TESTIFYING



          7   EXPERTS FOR THE GOVERNMENT IN THIS CASE?



          8   A.  YES, INDEED.



          9   Q.  HAVE YOU READ WHAT DR. FISHER HAS TO SAY ABOUT LOOKING



         10   AT MARKET SHARE IN MONOPOLIZATION CASES?



         11   A.  NO.



         12   Q.  OKAY.  DO YOU KNOW THAT DR. FISHER HAS SAID -- QUOTED AS



         13   A MISTAKE TO BELIEVE THAT A LARGE MARKET SHARE IS EQUIVALENT



         14   TO A MONOPOLY?



         15   A.  IF BY "EQUIVALENT" HE MEANS THAT YOU CAN JUST SIMPLY SEE



         16   A LARGE MARKET SHARE AND SAY YOU INFER A MONOPOLY, I



         17   CERTAINLY WOULD FIND HIS STATEMENT NOT ONLY UNOBJECTIONABLE



         18   BUT, SHALL WE SAY, IN THE MAINSTREAM.



         19   Q.  SO MARKET SHARE ALONE IS NOT INDICATIVE OF MONOPOLY



         20   POWER?



         21   A.  PERHAPS I DON'T UNDERSTAND THE TERM "INDICATIVE."



         22   MARKET SHARE IS AN INDICATOR OF MONOPOLY POWER.  IT IS ONE



         23   OF SEVERAL INDICATORS OF MONOPOLY POWER.  IN THAT SENSE,



         24   IT'S INDICATIVE OF MONOPOLY POWER.



         25   Q.  DO YOU BELIEVE THAT MARKET POWER -- EXCUSE ME -- THAT
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          1   MARKET SHARE DATA IS LESS USEFUL IN INDUSTRIES CHARACTERIZED



          2   BY RAPID TECHNOLOGICAL INNOVATION FOR PURPOSES OF INFERRING



          3   MONOPOLY POWER MERELY FROM THE EXISTENCE OF MARKET SHARE?



          4   A.  I THINK THE ISSUE THEN BECOMES ONE OF SUSTAINABILITY.



          5   Q.  OKAY.



          6   A.  THERE ARE SOME VERY TECHNOLOGICAL INTENSIVE MARKETS OR,



          7   MORE APPROPRIATELY, MARKETS IN WHICH PRODUCTION COSTS ARE



          8   ZERO, MARKED BY, SHALL WE SAY, EXTREME SCALE IN PRODUCTION



          9   IN WHICH ONE POSSIBLE COMPETITIVE PATTERN IS WHAT IS CALLED



         10   A LEAP-FROGGING PROCESS.  I COME UP WITH A PRODUCT.  IT'S



         11   THE BEST PRODUCT.  IT'S VERY EASY FOR EVERYBODY TO SWITCH TO



         12   THAT PRODUCT.  THE MARGINAL COST OF MY MAKING THAT PRODUCT



         13   IS ALMOST ZERO.  AND THE RESULT IS THAT I TEND TO GET A



         14   HUNDRED PERCENT MARKET SHARE -- A VERY HIGH RATE.  AND



         15   SOMEBODY ELSE COMES ALONG WITH A BETTER PRODUCT, AND I AM



         16   SWEPT FROM THE MARKET.



         17             SO IN ANSWERING YOUR QUESTION, THE ANSWER IS --



         18   WHAT YOU WOULD WANT TO SAY IS THE SUSTAINABILITY OF THAT



         19   VERY HIGH MARKET SHARE.



         20             SO, FOR EXAMPLE, IF WE HAD OBSERVED A PATTERN OF



         21   1991, 93 PERCENT; 1992, ZERO PERCENT -- ZERO, ZERO -- AND



         22   1995, 90 PERCENT, I WOULD SAY THAT WAS NOT A PATTERN OF



         23   SUSTAINED HIGH MARKET SHARES.



         24             THE PATTERN, HOWEVER CLEARLY, FROM EXHIBIT I, IS



         25   BOTH A PATTERN OF VERY HIGH MARKET SHARES AND AT LEAST IDC
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          1   PROJECTIONS.  AND, OF COURSE, SINCE WE'RE LOOKING AT IT, I



          2   SHOULD STRESS THAT THESE ARE IDC DATAS AND IDC PROJECTIONS.



          3   SO THE '98, '99 AND 2,000 ARE PROJECTIONS.  THESE ARE



          4   PROJECTIONS OF CONTINUOUS AND SUSTAINED AND INCREASING MARKE



          5   SHARES.



          6   Q.  JUST TO FOLLOW UP ON THAT LAST ANSWER, BEFORE WE RETURN



          7   TO EXHIBIT 1, I TAKE IT THAT YOU WOULD THEN AGREE WITH



          8   PROFESSOR FISHER, WHO ALSO SAID THAT, QUOTE, WHERE THE RATE



          9   OF INNOVATION AND, CONSEQUENTLY, OF OBSOLESCENCE, IS RAPID,



         10   MARKET SHARE IS ESSENTIALLY IRRELEVANT TO A JUDGMENT OF



         11   MARKET POWER.



         12   A.  INSTANTANEOUS MARKET SHARE MIGHT NOT BE VERY USEFUL.  I



         13   AM NOT SURE OF THE CONTEXT IN WHICH HE IS USING IT.  AS I'VE



         14   SORT OF SAID, IF TECHNICAL CHANGE IS VERY RAPID, THEN WHAT



         15   YOU WANT TO DO IS YOU WANT TO LOOK AT MARKET SHARES OVER



         16   TIME TO MAKE SURE THAT IT'S NOT SIMPLY A FLY-BY-NIGHT



         17   EVENT -- THAT I JUST WON THE MARKET AND LOST IT TOMORROW.



         18   Q.  OKAY.  AND YOU MENTIONED A MOMENT AGO THAT IN CERTAIN



         19   KINDS OF INDUSTRIES, THE MARGINAL COSTS OF INCREASING



         20   PRODUCTION ARE ESSENTIALLY ZERO?



         21   A.  OR VERY CLOSE, YES.



         22   Q.  AND YOU REGARD SOFTWARE AS ONE OF THOSE INDUSTRIES OR



         23   ONE SUCH INDUSTRY?



         24   A.  YES.  THERE ARE OTHERS.



         25   Q.  I TAKE THE POINT.  COULD YOU EXPLAIN TO THE COURT WHY
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          1   THE MARGINAL COSTS OF INCREASING PRODUCTION IN THE SOFTWARE



          2   INDUSTRY ARE, IF NOT ZERO, THEN VERY CLOSE TO ZERO?



          3   A.  BECAUSE THE REPRODUCTION COSTS ARE EFFECTIVELY ZERO.  IN



          4   MICROSOFT'S CASE, IN PARTICULAR, WHAT IT DOES IS IT LICENSES



          5   THE SOFTWARE, AND ACTUALLY THE REPRODUCTION IS DONE BY THE



          6   OEM'S.  IT BASICALLY GETS A CHECK FOR THE LICENSE FEE.



          7             SO ITS PRODUCTION, OR PRODUCTION COSTS, OR



          8   MATERIAL COSTS OR THINGS LIKE THAT ARE VIRTUALLY ZERO, AT



          9   LEAST FOR OPERATING SYSTEM SOLD TO OEM'S.



         10   Q.  AND THE SAME APPLIES, DOES IT NOT, TO POTENTIAL ENTRANCE



         11   INTO THE OPERATING SYSTEM MARKET AS YOU HAVE DEFINED IT,



         12   NAMELY, THEY COULD INCREASE PRODUCTION TO MEET ALL DEMAND,



         13   ESSENTIALLY WITHOUT A SUBSTANTIAL INCREMENTAL OR MARGINAL



         14   COST, ISN'T THAT CORRECT?



         15   A.  IT'S CORRECT IN THE SENSE THAT ANY OTHER OPERATING



         16   SYSTEM OR ANY OTHER SOFTWARE CAN, IN FACT, BE DUPLICATED



         17   WITHOUT COST.  YOU MAKE IT ONCE.  YOU CAN MAKE AS MANY



         18   COPIES AS YOU LIKE.  IT'S LIKE A BOOK?



         19   Q.  IT'S LIKE A BOOK.



         20             NOW, YOU MENTIONED THIS CONSEQUENCE -- THIS



         21   PROCESS OF LEAP-FROGGING.  YOU USED THAT PHRASE, DID YOU?



         22   A.  IF I DIDN'T JUST USE IT NOW, I HAVE USED IT IN THE PAST,



         23   YES.



         24   Q.  AND THAT ESSENTIALLY MEANS THAT SOMEBODY'S TECHNOLOGY --



         25   YOU TRY TO BEAT THE COMPETITION IN TERMS OF THE QUALITY OF
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          1   YOUR TECHNOLOGY, RIGHT?  YOU TRY TO LEAP OVER THEM IN TERMS



          2   OF WHAT YOUR PRODUCT OFFERS, CORRECT?



          3   A.  YES.  YOU WOULD -- IT WOULD BE A SITUATION IN WHICH THE



          4   BEST OPERATING SYSTEM -- IT DOESN'T REALLY WORK VERY WELL



          5   FOR OPERATING SYSTEMS FOR REASONS WE'LL PRESUMABLY GET INTO,



          6   BUT THE BEST TECHNOLOGY WINS, WINS IMMEDIATELY, AND



          7   EVERYBODY SWITCHES TO IT.  AND SO THE THE ONLY REASON FOR



          8   INTRODUCING A NEW PRODUCT IS THAT IT IS A SUPERIOR PRODUCT.



          9   Q.  LET'S TEST THE PROPOSITION WITH REGARD TO OPERATING



         10   SYSTEMS.  LOOKING SPECIFICALLY AT EXHIBIT 1, EXHIBIT 1



         11   REPRESENTS MICROSOFT'S MARKET SHARE, AS YOU HAVE DEFINED THE



         12   MARKET, FOR ALL OPERATING SYSTEMS PRODUCED BY MICROSOFT,



         13   ISN'T THAT CORRECT?



         14   A.  THAT'S -- WELL, ALL INTEL, YES.



         15   Q.  OKAY.



         16   A.  I THINK ZENIX IS NOT INCLUDED.



         17   Q.  OKAY.  SO THAT INCLUDES MS-DOS, WHICH IS STILL ON THE



         18   THE MARKET, CORRECT?



         19             THE COURT:  LET ME STOP YOU FOR A MINUTE.  ARE YOU



         20   TALKING ABOUT EXHIBIT 1 TO HIS CORRECTED TESTIMONY?



         21             MR. LACOVARA:  YES, I AM, YOUR HONOR.



         22             THE COURT:  IS IT ALSO GOVERNMENT'S EXHIBIT 1?



         23             MR. LACOVARA: IT, I BELIEVE, IS IDENTIFIED AS



         24   GOVERNMENT'S EXHIBIT 1, BUT IT'S NOT IN EVIDENCE, HOWEVER,



         25   YOUR HONOR.
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          1             THE COURT:  WELL, MAYBE IT OUGHT TO BE IN EVIDENCE



          2   BEFORE WE CONSIDER IT.



          3             MR. LACOVARA:  I AM PERFECTLY HAPPY TO ENTERTAIN



          4   THAT.



          5             MR. SCHWARTZ: WE OFFER IT IN EVIDENCE, YOUR HONOR.



          6             MR. LACOVARA: OKAY.



          7             THE COURT:  ANY OBJECTION?



          8             MR. LACOVARA:  WE'LL PUT IT ON THE SCREEN, IF YOU



          9   WANT, YOUR HONOR.



         10             THE COURT:  IS THERE ANY OBJECTION?



         11             MR. LACOVARA:  I HAVE NO OBJECTION, YOUR HONOR.



         12             THE COURT:  ALL RIGHT.  GOVERNMENT'S 1 IS



         13   ADMITTED.



         14   BY MR. LACOVARA:



         15   Q.  OKAY.  TAKING A LOOK AT THE OPERATING SYSTEM CHART THAT



         16   YOU HAVE PREPARED, NOW THE LINE THAT IS MARKED "MICROSOFT,"



         17   WHAT DOES FOOTNOTE 3 SAY?  FOOTNOTE 2.  SORRY.



         18   A.  INCLUDES MICROSOFT'S 16-BIT AND 32-BIT WINDOWS AND



         19   MS-DOS.



         20   Q.  HOW MANY OPERATING SYSTEMS IS THAT, SIR?  HOW MANY



         21   OPERATING SYSTEMS ARE INCLUDED IN THE VARIOUS --



         22   A.  YOU MEAN TYPES OF OPERATING SYSTEMS OR THE NUMBER?



         23   Q.  HOW MUCH PRODUCTS, SIR?



         24   A.  OH, PRODUCTS?



         25   Q.  YES, ON THE MICROSOFT LINE.  IT'S NOT ONE PRODUCT,
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          1   RIGHT?



          2   A.  WELL, THERE IS DOS.



          3   Q.  HOW MANY VERSIONS OF DOS ARE STILL ON THE MARKET?



          4   A.  I THINK AT LEAST ONE.



          5   Q.  OKAY.



          6   A.  IT'S DOS, WHETHER COMBINED WITH WINDOWS OR NOT COMBINED



          7   WITH WINDOWS.  IT WOULD BE WINDOWS 3.X, OR WHATEVER VERSIONS



          8   OF WINDOWS 3; WINDOWS 95; AND ULTIMATELY WINDOWS 98.  THEY



          9   WOULD ALL BE VERSIONS, WHETHER 16 OR 32-BIT.



         10   Q.  IT INCLUDES WINDOWS NT TO THE EXTENT WINDOWS NT RUNS ON



         11   P.C.'S AS WELL, DOESN'T IT?



         12   A.  IT INCLUDES WINDOWS NTW,  YES.



         13   Q.  OKAY.  SO THAT WHAT YOU CALL THE MARKET SHARE IS A



         14   SERIES OF DIFFERENT PRODUCTS, CORRECT?



         15   A.  YES.  IT'S THE MARKET SHARE OF MICROSOFT.



         16   Q.  DO YOU REGARD IT AS SIGNIFICANT THAT MICROSOFT HAS



         17   CHANGED THE PRODUCT MIX OVER TIME?



         18   A.  SIGNIFICANT FOR WHAT ISSUE?



         19   Q.  FOR ANY DETERMINATIONS YOU MADE IN THE COURSE OF YOUR



         20   WRITTEN DIRECT TESTIMONY?



         21   A.  IT IS A CHARACTERISTIC OF THE INDUSTRY THAT NEW MODELS



         22   ARE INTRODUCED.



         23   Q.  OKAY.



         24   A.  IT'S ALSO A CHARACTERISTIC OF THE AUTOMOBILE INDUSTRY



         25   AND MOST INDUSTRIES THAT NEW MODELS ARE INTRODUCED.  THERE
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          1   IS NO SPECIAL ECONOMIC THEORY, IF THAT'S WHAT YOU'RE ASKING.



          2   Q.  WELL, HOW MANY COPIES OF MS-DOS DID MICROSOFT SELL IN



          3   1997 OR LICENSE IN 1997?



          4   A.  IT WOULD BE A FAIRLY -- A PRETTY SMALL NUMBER.



          5   Q.  HOW MANY?  DO YOU HAVE AN ORDER OF MAGNITUDE?



          6   A.  IN 1997?  I WOULD HAVE TO GO BACK.  I DON'T EVEN KNOW IF



          7   ANYBODY IS USING MS-DOS MUCH ANYMORE.



          8   Q.  OKAY.  WHEN WAS MS-DOS FIRST INTRODUCED INTO THE



          9   MARKETPLACE?



         10   A.  I HAVE TO GO BACK AND LOOK.  '83.



         11   Q.  OKAY.  CAN I GO OUT AND BUY AT A FORD DEALERSHIP A NEW



         12   1983 FORD TODAY?



         13   A.  CAN YOU GO OUT AND BUY A NEW 1983 FORD?



         14   Q.  YES.



         15   A.  OH, A NEW 1983 FORD?



         16   Q.  RIGHT.  YOU SAID THIS WAS JUST LIKE THE AUTOMOBILE



         17   INDUSTRY.  I CAN'T BUY A FIFTEEN-YEAR-OLD FORD FROM A



         18   NEW-CAR DEALER, CAN I?



         19   A.  WELL, IT WOULD HAVE TO HAVE BEEN SITTING THERE UNUSED



         20   FOR QUITE SOME TIME.  I HAVE A 1980 PRELUDE WITH 2,000 MILES



         21   ON IT, BUT I AGREE THAT THAT IS VERY UNUSUAL.  MY MOTHER HAD



         22   IT ON BLOCKS FOR 12 YEARS.



         23   Q.  HOW MANY COPIES OF WINDOWS 3.11 DID MICROSOFT LICENSE



         24   LAST YEAR?



         25   A.  I DON'T KNOW.  I WOULD HAVE TO LOOK AND SEE HOW MANY.
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          1   Q.  DID YOU TRY TO BREAK THIS DOWN TO SEE HOW THE PRODUCT



          2   MIX CHANGED OVER TIME.



          3   A.  WHEN I LOOKED AT THE UNDERLYING DATA, YES.



          4   Q.  WHAT'S YOUR RECOLLECTION?  I'M SORRY.



          5   A.  MY RECOLLECTION IS THAT, OF COURSE, OVER TIME DOS



          6   SHRINKS RAPIDLY, THEN 3, THEN 95 AND THEN 98.



          7   Q.  DOES MICROSOFT CONTINUE TO SUPPORT ALL OF THOSE



          8   OPERATING SYSTEMS?



          9   A.  YES, AS FAR AS I KNOW.



         10   Q.  SO IF YOU HAVE A COPY OF MS-DOS AND YOU HAVE A PROBLEM



         11   WITH IT, YOU CAN PICK UP THE PHONE AND CALL MICROSOFT AND



         12   THEY WILL HELP YOU OR THEY WILL TRY TO HELP YOU, RIGHT?



         13   A.  I DON'T KNOW IF THEY WOULD, BUT I WOULD ASSUME THAT IT



         14   WOULD BE IN THEIR INTEREST -- AS AN ECONOMIST, I WOULD



         15   EXPECT THEM TO DO IT, BECAUSE THAT WOULD BE A NORMAL



         16   PROFIT-MAXIMIZING THING TO DO.  YOU TRY NOT TO ALIENATE YOUR



         17   CUSTOMERS.



         18   Q.  WELL, AS AN ECONOMIST, DO YOU BELIEVE THAT MICROSOFT



         19   COMPETES AGAINST ITS INSTALLED BASE OF EARLIER VERSIONS OF



         20   ITS OPERATING SYSTEM SOFTWARE?



         21   A.  NO MORE THAN FORD COMPETES AGAINST ITS INSTALLED BASE OF



         22   FORDS.



         23   Q.  NO MORE THAN?



         24   A.  WELL, QUALITATIVELY, IT'S BASICALLY THE SAME ISSUE.  YOU



         25   CAN SELL A CAR TO SOMEBODY WHO DOESN'T HAVE A CAR.  THAT
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          1   PERSON PROBABLY IS WILLING TO PAY YOU A LOT MORE FOR YOUR



          2   CAR THAN SOMEBODY WHO DOESN'T HAVE A CAR.  IF, ON THE OTHER



          3   HAND, SOMEBODY COMES INTO YOUR CAR DEALERSHIP AND SAYS, "I



          4   ALREADY HAVE A CAR," YOU PROBABLY RECOGNIZE THAT MAYBE THERE



          5   IS A LIMIT ON HOW MUCH HE IS WILLING TO PAY FOR A CAR.



          6             AND, SIMILARLY, MICROSOFT HAS A SITUATION IN WHICH



          7   SOME OF ITS CUSTOMERS ALREADY HAVE AN OPERATING SYSTEM AND A



          8   P.C. AND JUST WANT TO UPGRADE, AND SOME OF ITS CUSTOMERS ARE



          9   BUYING SORT OF A NEW OPERATING SYSTEM ON A NEW P.C.



         10             THERE ARE TWO DIFFERENT KINDS OF CUSTOMERS, BUT



         11   THEY AREN'T REALLY TWO DIFFERENT KINDS OF PRODUCTS.  IN



         12   FACT, PHYSICALLY, AS I RECALL, THE PRODUCT IS IDENTICAL.



         13   Q.  WHEN YOU SAY "PHYSICALLY," WHAT DO YOU MEAN, SIR?



         14   A.  WELL, I DON'T WANT TO BECOME TECHNOLOGICAL -- IMPLY THAT



         15   I AM TECHNOLOGICALLY ADEPT, BUT IT'S MY UNDERSTANDING THAT



         16   IF YOU TAKE A WINDOWS 98 RETAIL SOLD AS AN UPGRADE FOR



         17   WINDOWS 95, IT IS, IN FACT, THE ENTIRE WINDOWS 98, WITH THE



         18   EXCEPTION OF SOME CODE THAT LOOKS TO SEE IF YOU ALREADY HAVE



         19   A WINDOWS SYSTEM WHEN YOU INSTALL IT.



         20             SO THE PRODUCT IS EXACTLY THE SAME.  THE CUSTOMERS



         21   ARE DIFFERENT IN THE SENSE THAT CUSTOMERS THAT ALREADY HAVE



         22   A P.C. AND AN OPERATING SYSTEM ARE JUST CONSIDERING WHETHER



         23   I SHOULD TAKE MY PENTIUM WITH WINDOWS 95 AND UPGRADE TO A



         24   98.



         25             THE AMOUNT THAT THEY ARE WILLING TO PAY FOR THAT
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          1   UPGRADE IS DIFFERENT FROM THE AMOUNT THAT SOMEBODY WHO IS



          2   SAYING, "I WANT TO BUY A NEW MACHINE.  A NEW MACHINE DOESN'T



          3   WORK WITHOUT AN OPERATING SYSTEM.  HOW MUCH AM I WILLING TO



          4   PAY FOR AN OPERATING SYSTEM"?



          5             SO THERE ARE TWO DIFFERENT CLASSES OF CUSTOMERS,



          6   AND THEY HAVE DIFFERENT CHARACTERISTICS, BUT THE PRODUCT IS



          7   THE SAME PRODUCT.  THAT IS THE ONLY DISTINCTION I AM TRYING



          8   TO MAKE.



          9   Q.  LET ME ASK YOU A COUPLE QUESTIONS ON THAT.  SO YOU



         10   RECOGNIZE THAT MICROSOFT FACES DIFFERENT KINDS OF DEMAND



         11   FROM DIFFERENT KINDS OF POTENTIAL CUSTOMERS, ISN'T THAT



         12   RIGHT?



         13   A.  THAT'S TRUE FOR ALMOST ANY MONOPOLIST I CAN THINK OF,



         14   YES.



         15   Q.  IT'S TRUE FOR MICROSOFT, CORRECT?



         16   A.  THAT'S RIGHT, YES.



         17   Q.  AND YOU ALSO RECOGNIZE THAT ONCE MICROSOFT HAS LICENSED



         18   AN OPERATING SYSTEM TO SOMEONE -- ONCE YOU BUY THAT



         19   SHRINK-WRAPPED BOX, OR YOU BUY A P.C. WITH THE OPERATING



         20   SYSTEM PRELOADED, MICROSOFT DERIVES NO CONTINUING REVENUE



         21   FROM YOU, CORRECT?



         22   A.  I AM NOT SURE IF THAT'S ENTIRELY CORRECT IN THE SENSE



         23   THAT THEY MAY BE SELLING APPLICATIONS.  THEY HAVE A VERY



         24   EXTENSIVE MARKET IN APPLICATIONS.  THERE ARE PEOPLE WHO BUY,



         25   FOR EXAMPLE, A WINDOWS 95.  HAVING BOUGHT A WINDOWS 95
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          1   OPERATING SYSTEM, IT'S MY UNDERSTANDING THAT THERE IS A



          2   STREAM OF APPLICATION REVENUE THAT MICROSOFT GETS FROM THAT



          3   SALE.



          4             SO HAVING AN INSTALLED BASE OUT THERE OF PEOPLE



          5   USING YOUR OPERATING SYSTEM -- IT MAY MEAN THAT YOU'RE NOT



          6   SELLING THEM THE OPERATING SYSTEM EVERY YEAR, BUT IT DOESN'T



          7   MEAN THAT YOU'RE NOT GENERATING REVENUE FROM THEM IN THE



          8   SENSE THAT THEY ARE NOT BUYING OTHER MICROSOFT PRODUCTS,



          9   PRECISELY BECAUSE, OF COURSE, THEY DO HAVE YOUR OPERATING



         10   SYSTEM.



         11             FINALLY, OF COURSE, IT'S MY UNDERSTANDING THAT



         12   MICROSOFT HAS THOUGHT ABOUT MOVING TO A SYSTEM IN WHICH THEY



         13   WOULD SORT OF TEMPORARILY LICENSE THE OPERATING SYSTEM.  SO,



         14   YOU KNOW, YOU'D GET A WINDOWS 95, BUT YOU ONLY GET THE



         15   RIGHTS FOR IT FOR A CERTAIN NUMBER OF YEARS, AND THEN YOU'D



         16   HAVE TO RELICENSE IT AND DECIDE THAT -- THEY JUST DECIDED



         17   NOT TO DO THAT, NOT THAT THEY COULDN'T DO IT, BUT THEY



         18   DECIDED NOT TO DO IT.  THAT'S THE LONG ANSWER.



         19   Q.  JUST TO BE CLEAR, MICROSOFT HAS NOT DONE WHAT YOU SAID



         20   THEY HAD THOUGHT ABOUT DOING, ADOPTING THIS ALTERNATIVE



         21   PRICING MODEL, HAVE THEY?



         22   A.  NO.  THEY HAVEN'T DONE IT YET.  THEY'VE JUST SAID THAT'S



         23   IT'S AN INTERESTING THING TO DO, AND I THINK THE IMPLICATION



         24   IS THAT THEY WILL LOOK AT IT AGAIN IN THE FUTURE.



         25   Q.  OKAY.  NOW, LEAVING ASIDE APPLICATIONS, THIS IS NOT --
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          1   YOU HAVE LICENSED AN OPERATING SYSTEM.  THERE IS NO



          2   CONTINUING REVENUE THAT FLOWS RIGHT FROM THAT OPERATING



          3   SYSTEM, CORRECT?  YOU BUY IT ONCE AND YOU'VE GOT IT, RIGHT?



          4   A.  WELL, LET'S SEE.  I PERSUADE SOMEBODY TO BUY MY



          5   OPERATING SYSTEM.  I GET THE REVENUE FROM THE FIRST SALE OF



          6   THE OPERATING SYSTEM.  I GET THE REVENUE FROM IF HE THEN



          7   DECIDES TO BUY SOME MORE APPLICATIONS THAT GOES WITH THAT



          8   OPERATING SYSTEM.



          9             HAVING GOTTEN MY OPERATING SYSTEM, IS HE MORE



         10   LIKELY TO BUY AN UPGRADE OF THAT OPERATING SYSTEM?  YES.  SO



         11   THERE'S POTENTIAL REVENUE FROM THE UPGRADE OF THE OPERATING



         12   SYSTEM.  THOSE ARE AT LEAST THREE.



         13   Q.  OKAY.  I ASKED YOU TO EXCLUDE APPLICATIONS, BUT TO



         14   FOLLOW UP ON THE LAST POINT, YOU WOULD AGREE, DON'T YOU,



         15   THAT IF YOU SATISFIED A CUSTOMER ONCE, YOU'RE MORE LIKELY



         16   THAN THE COMPETITION TO HAVE A SHOT AT THAT CUSTOMER THE



         17   FIRST TIME -- THE SECOND TIME?



         18   A.  ALL ELSE BEING EQUAL?  YES, I THINK -- I THINK WE ALL



         19   TRY TO BEHAVE THAT WAY.



         20   Q.  AND YOU ALSO AGREE -- I THINK YOU TESTIFIED THAT



         21   SOFTWARE DOES NOT WEAR OUT; ISN'T THAT RIGHT?



         22   A.  I DON'T KNOW WHETHER I'VE TESTIFIED TO IT OR NOT, BUT



         23   IT'S CERTAINLY TRUE THAT PHYSICALLY SOFTWARE DOES NOT WEAR



         24   OUT, BUT A BOOK DOESN'T WEAR OUT EITHER.  I MEAN, IT'S THE



         25   NATURE OF INTELLECTUAL PROPERTY THAT IT BECOMES
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          1   TECHNOLOGICALLY OBSOLETE, BUT IT DOESN'T PHYSICALLY --



          2   Q.  AND THAT DOES MAKE IT A LITTLE DIFFERENT THAN THE



          3   AUTOMOBILE BUSINESS, DOESN'T IT?  YOUR '81 PRELUDE IS GOING



          4   TO WEAR OUT AT SOME POINT, RIGHT?



          5   A.  I'M NOT SURE.  I'M SORRY.  IT WAS A GIFT FROM MY MOTHER.



          6   SO I'M PROBABLY GOING TO KEEP IT GOING LONGER THAN ME.  BUT



          7   I AGREE THAT IT'S AN EXCEPTION.



          8   Q.  I HAVE A WHOLE SECTION ON THE CROSS ON THAT.  WE'LL DEAL



          9   WITH THAT A LITTLE LATER.



         10   A.  IT WAS AN UNUSUAL GIFT.



         11   Q.  BUT LET'S GO BACK.  IF I STILL HAVE A COPY OF MS-DOS,



         12   AND I HAVE APPLICATIONS THAT WORK JUST FINE --



         13   A.  YES.



         14   Q.  -- FOR MS-DOS, I HAVE NO PARTICULAR REASON TO MOVE TO A



         15   NEW OPERATING SYSTEM, CORRECT?



         16   A.  YES.  YES, YOU DO, WHICH IS THAT THE NEW OPERATING



         17   SYSTEM EITHER MIGHT LET YOU DO THINGS THAT YOU COULDN'T DO



         18   OR -- ONE OF MY COLLEAGUES WHO WORKED ON THIS WAS, UP UNTIL



         19   RECENTLY -- AN EMBARRASSING FACT -- USING DOS AND ONLY DOS



         20   AND ONLY RECENTLY SWITCHED FROM DOS.  AND PERHAPS, TO SOME



         21   EXTENT, HE DID IT BECAUSE IT WAS EASIER TO WORK WITH ME.



         22             SO THERE ARE NETWORK EFFECTS HERE -- REASONS WHY



         23   PEOPLE WOULD SWITCH UP.  BUT PEOPLE DO SWITCH UP.  BUT IT'S



         24   NOT BECAUSE -- YOU'RE CORRECT.  IT'S NOT WAS BECAUSE HIS



         25   SOFTWARE FAILED.
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          1   Q.  RIGHT.  AND SO THE PRINCIPAL REASONS, YOU WOULD AGREE,



          2   THAT PEOPLE SWITCH UP, AS YOU SAY, IS BECAUSE NEW VERSIONS



          3   OF THE OPERATING SYSTEM DO THINGS THAT THE OLD VERSION CAN'T



          4   OR DIDN'T, RIGHT?



          5   A.  THAT'S TRUE.  I MEAN I DON'T MEAN TO CAVIL CARS, BUT



          6   IT'S TRUE WITH MOST CARS.  MOST CARS DON'T -- ARE NOT



          7   SCRAPPED BECAUSE THEY DON'T RUN ANYMORE.  THEY'RE SCRAPPED



          8   BECAUSE PEOPLE HAVE DECIDED TO BUY A NEW AND BETTER CAR.  IF



          9   THEY'RE STILL RUNNING WHEN THEY ROLL INTO THE JUNK YARD --



         10   SO IN THAT SENSE THEY'RE STILL WORKING -- I DON'T KNOW HOW



         11   FAR YOU WANT TO TAKE THIS ANALOGY.



         12   Q.  I THINK WE SHOULD END IT RIGHT HERE.



         13   A.  WELL, IT'S DOING VERY WELL SO FAR.



         14   Q.  NOW, YOU DO AGREE WITH THE PROPOSITION THAT MICROSOFT



         15   HAS IMPROVED ITS OPERATING SYSTEM FROM VERSION TO VERSION?



         16   A.  OH, YES. YES.



         17   Q.  AND YOU ALSO AGREE THAT IF MICROSOFT DOES NOT IMPROVE



         18   ITS OPERATING SYSTEM FROM VERSION TO VERSION OR RELEASE TO



         19   RELEASE, IT WILL SUFFER AT LEAST SOME LOSS IN DEMAND.



         20   A.  OH, SIGNIFICANT.



         21   Q.  SIGNIFICANT?



         22   A.  YES.  IT WOULD BE -- WELL, IT WOULD NOT BE



         23   PROFIT-MAXIMIZING BEHAVIOR.



         24   Q.  OKAY.  DO YOU BELIEVE THAT MICROSOFT HAD ACHIEVED A



         25   MONOPOLY IN WHAT YOU CALL THE P.C. OPERATING SYSTEM MARKET
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          1   IN THE SUMMER OF 1995 PRIOR TO THE INTRODUCTION OF



          2   WINDOWS 95 IN AUGUST?



          3   A.  HAD MONOPOLY POWER?  YES.  I'D RATHER USE THE TERM



          4   "MONOPOLY POWER" THAN "MONOPOLY," IF THAT'S ALL RIGHT.



          5   Q.  I'M SORRY.  YOUR TESTIMONY IS MICROSOFT HAD ACHIEVED



          6   MONOPOLY POWER PRIOR TO THE INTRODUCTION OF WINDOWS 95?



          7             THE COURT:  COULD I INTERRUPT YOU AND ASK WHAT IS



          8   THE DISTINCTION YOU DRAW BETWEEN "MONOPOLY" AND "MONOPOLY



          9   POWER"?  WHY WOULD YOU PREFER TO ONE TO THE OTHER?



         10             THE WITNESS:  I THINK OF A MONOPOLY AS HAVING 100



         11   PERCENT MARKET SHARE.  A MONOPOLIST IS SOMEBODY WHO HAS 100



         12   PERCENT, BUT YOU CAN HAVE MONOPOLY POWER WITH SIGNIFICANTLY



         13   LESS THAN 100 PERCENT.



         14             THE COURT:  ALL RIGHT.



         15   BY MR. LACOVARA:



         16   Q.  AND YOU BELIEVE MICROSOFT HAD ACHIEVED MONOPOLY POWER



         17   PRIOR TO THE INTRODUCTION OF WINDOWS 95?



         18   A.  YES, ALTHOUGH I HAVEN'T -- YES.



         19   Q.  WHEN DO YOU BELIEVE THAT MICROSOFT ACHIEVED MONOPOLY



         20   POWER IN WHAT YOU HAVE DEFINED AS THE P.C. OPERATING SYSTEMS



         21   MARKET?



         22   A.  WELL, I THINK WHEN THEY HAD -- CERTAINLY DURING THE



         23   PERIOD THEY'VE BEEN ABLE TO IMPOSE CPU CONTRACTS PER



         24   PROCESSOR LICENSES.  MICROSOFT'S PROFIT MARGINS WERE QUITE



         25   HIGH BACK IN -- ARE WE TALKING ABOUT 1995?  IS THAT THE
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          1   YEAR?



          2   Q.  THE QUESTION, SIR, IS WHEN DO YOU BELIEVE THAT MICROSOFT



          3   ACHIEVED MONOPOLY POWER IN WHAT YOU HAVE DEFINED AS THE P.C.



          4   OPERATING SYSTEMS MARKET?



          5   A.  I DON'T THINK I WOULD GIVE YOU AN EXACT DATE.



          6   Q.  CAN YOU GIVE ME AN APPROXIMATE DATE?  CAN YOU GIVE ME A



          7   YEAR?



          8   A.  I WOULD SAY THAT MICROSOFT HAD MONOPOLY POWER IN THE



          9   P.C. OPERATING SYSTEMS MARKET DURING THE PERIOD THAT IT WAS



         10   COMPETING WITH DR-DOS, AND CERTAINLY THEREAFTER.



         11   Q.  AND CAN YOU ATTACH YEARS TO THAT?



         12   A.  WELL, I HAVE TO GO BACK AND CHECK, BUT EARLY '90'S AT



         13   LEAST.



         14   Q.  OKAY.  I'D LIKE TO ASK YOU IF YOU AGREE WITH THE



         15   FOLLOWING STATEMENT.  I AM QUOTING THE TESTIMONY OF STEVEN



         16   MCGEADY, WHO TESTIFIED ON BEHALF OF THE GOVERNMENT EARLIER.



         17             MR. LACOVARA:  AND FOR THE RECORD, YOUR HONOR, I



         18   AM QUOTING LINES 19 TO 23 OF PAGE 26 OF MR. MCGEADY'S



         19   TESTIMONY ON THE AFTERNOON OF NOVEMBER 10TH.



         20             HE SAID, QUOTE, "EVERYBODY KNOWS THAT" --



         21             THE COURT:  WAIT A MINUTE.  MR. SCHWARTZ?



         22             MR. SCHWARTZ:  MAY I ASK, YOUR HONOR, THAT IF THE



         23   WITNESS IS TO BE ASKED TO COMMENT ON A PARTICULAR PIECE OF



         24   TESTIMONY, THAT TESTIMONY BE PLACED BEFORE THE WITNESS.



         25             THE COURT:  I WOULD LIKE TO HAVE HIM HAVE A COPY
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          1   OF THE TRANSCRIPT.



          2             MR. LACOVARA:  CERTAINLY, YOUR HONOR.



          3             MAY I APPROACH?



          4             THE COURT:  SURE.



          5             MR. LACOVARA:  THE REFERENCE, SIR, IS TO PAGE 26,



          6   LINES 19 TO 23.



          7             WOULD THE COURT LIKE A COPY AS WELL?  WE HAVE



          8   EXTRAS.



          9             THE COURT:  NO.  IT MIGHT HELP IF YOU CAN PROJECT



         10   IT OR ARE YOU ABLE TO?



         11             MR. LACOVARA:  WE HAVE NOT LOADED THE TESTIMONY,



         12   YOUR HONOR.  I WILL JUST HAVE TO READ IT.  WE CAN PUT IT ON



         13   THE ELMO.



         14             MR. SCHWARTZ:  IF WE MIGHT ALSO HAVE A COPY.



         15             THE COURT:  ALL RIGHT.  IF YOU HAVE AN EXTRA



         16   COPY --



         17             MR. LACOVARA:  WE HAVE PLENTY OF COPIES, YOUR



         18   HONOR.



         19             THE COURT:  I WOULD LIKE TO FOLLOW ON, IF I MAY.



         20             MR. LACOVARA:  THE ELMO IS DYSFUNCTIONAL, YOUR



         21   HONOR.  WE'LL WORK ON IT AT LUNCH.  THIS IS THE ONLY ONE I



         22   AM GOING TO GIVE YOU BEFORE LUNCH.



         23             THE COURT:  ALL RIGHT.  GIVE IT TO MR. WEST.



         24             (PASSING UP TO THE COURT.)



         25             MR. LACOVARA:  IT'S A SHORT PASSAGE AND I WILL
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          1   READ IT SLOWLY.



          2             THE COURT:  ALL RIGHT.  IS THERE SOMETHING WRONG



          3   WITH THE ELMO?  I WOULD LIKE TO GET IT REPAIRED, IF



          4   NECESSARY.



          5             MR. LACOVARA:  THERE IS SOMETHING WRONG WITH IT.



          6   WE'LL WORK ON IT DURING LUNCH.



          7             THE COURT:  WE'LL GET SOME TECHNICAL HELP ON IT.



          8             MR. LACOVARA:  THANK YOU, YOUR HONOR.



          9   BY MR. LACOVARA:



         10   Q.  DO YOU HAVE THE PAGE, SIR?



         11   A.  YES.



         12   Q.  DO YOU SEE AT LINE 19 WHERE MR. MCGEADY SAYS, QUOTE,



         13   "EVERYBODY KNOWS THAT WINDOWS 95 IS A POPULAR OPERATING



         14   SYSTEM NOW, BUT IN THE SUMMER OF 1995, THERE WAS A GOOD DEAL



         15   OF QUESTION IN THE MARKETPLACE AS TO WHAT LEVEL OF QUALITY



         16   AND VALUE WINDOWS 95 WOULD PROVIDE."



         17             DO YOU AGREE WITH THAT STATEMENT?



         18   A.  I WOULDN'T DISAGREE WITH IT.



         19   Q.  YOU WOULD DISAGREE WITH IT?



         20   A.  I WOULD NOT DISAGREE WITH IT.



         21   Q.  OKAY.  DO YOU AGREE WITH THE IMPLICATION OF THAT



         22   STATEMENT --



         23   A.  I DON'T KNOW WHAT HE MEANS BY A GOOD DEAL.  IT SEEMS



         24   UNOBJECTIONABLE TO ME.



         25   Q.  OKAY.  DO YOU AGREE WITH THE IMPLICATION OF THE
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          1   STATEMENT, NAMELY THAT HAD WINDOWS 95 DELIVERED LESS QUALITY



          2   AND VALUE --



          3   A.  CAN I BACK UP?  WHERE DO I SEE THE IMPLICATION?  OH, I



          4   AM SORRY.  THIS IS YOUR IMPLICATION?



          5   Q.  YES.  YOU CAN PUT MR. MCGEADY'S TESTIMONY ASIDE.



          6   A.  OKAY.  SO I AM ASSUMING THAT WHILE WINDOWS 95 IS A



          7   POPULAR OPERATING SYSTEM NOW, IN THE SUMMER OF 1995 THERE



          8   WAS A GOOD DEAL OF QUESTION IN THE MARKETPLACE.



          9   Q.  OKAY.  TAKING THAT AS A PREMISE, SIR, DO YOU AGREE THAT



         10   HAD WINDOWS 95 DELIVERED LESS QUALITY IN VALUE, IT WOULD



         11   HAVE BEEN LESS POPULAR?



         12   A.  OH, YES.



         13   Q.  AND YOU AGREE THERE WOULD HAVE BEEN LESS DEMAND FOR IT?



         14   A.  OF COURSE.



         15   Q.  AND YOU AGREE THAT THE SAME IS TRUE WITH REGARD TO



         16   WINDOWS 98, THAT IF IT DID NOT OFFER THE LEVEL OF QUALITY



         17   AND VALUE THAT IT DOES, IT WOULD BE LESS POPULAR THAN IT HAS



         18   BEEN?



         19   A.  ALL ELSE BEING EQUAL, I THINK IT'S AN UNOBJECTIONABLE



         20   STATEMENT TO SAY THE HIGHER VALUE THAT'S BEING OFFERED, THE



         21   MORE PEOPLE WILL BUY OF IT AND THE HIGHER PRICE THAT YOU CAN



         22   CHARGE FOR IT.



         23   Q.  OKAY.  DO YOU BELIEVE MICROSOFT HAS TO IMPROVE ITS



         24   OPERATING SYSTEM OFFERINGS IN ORDER TO MAKE SURE THAT ITS



         25   SOFTWARE TAKES FULL ADVANTAGE OF IMPROVEMENTS IN THE
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          1   HARDWARE?



          2   A.  I DON'T WANT TO SAY "HAS TO," BUT I CERTAINLY BELIEVE



          3   IT'S PROFIT-MAXIMIZING TO DO THAT, YES.



          4   Q.  OKAY.  JUST AS AN EXAMPLE, MICROSOFT HAS TO ADD DRIVERS



          5   TO TAKE ADVANTAGE OF NEW SORTS OF DEVICES OR DEVICES THAT



          6   ARE EXPECTED BUT NOT YET ON THE MARKET; ISN'T THAT RIGHT?



          7   A.  THAT SEEMS A PERFECTLY REASONABLE THING TO DO.



          8   Q.  OKAY.  AND, IN FACT, MICROSOFT HAS CONTINUED TO ADD



          9   DEVICE DRIVERS TO THE OPERATING SYSTEM AS IT'S DEVELOPED IT



         10   OVER TIME; ISN'T THAT RIGHT?



         11   A.  THAT'S MY UNDERSTANDING.



         12   Q.  DO YOU HAVE ANY IDEA HOW MANY DEVICE DRIVERS THERE ARE



         13   IN WINDOWS 98?



         14   A.  A VERY LARGE NUMBER.



         15   Q.  DO YOU KNOW RELATIVE TO THE NUMBER OF DEVICES -- OR



         16   DEVICE DRIVERS THAT WERE PRESENT IN WINDOWS 95?



         17   A.  A LARGER NUMBER.



         18   Q.  DO YOU HAVE ANY SENSE OF THE MAGNITUDE OF THE INCREASE?



         19   A.  NO, BUT I WOULD ASSUME THERE WAS A BIG INCREASE.



         20   Q.  DO YOU KNOW HOW MANY API'S ARE EXPOSED IN WINDOWS 98?



         21   A.  I THINK I HAVE SEEN IT AT SOME POINT.  IT'S JUST A LARGE



         22   NUMBER -- A THOUSAND.



         23   Q.  MANY THOUSANDS, IS IT NOT?



         24   A.  MANY THOUSANDS; COULD BE MANY THOUSANDS.  HOW MANY OF



         25   THEM USED, I DON'T KNOW, BUT THERE'S JUST A VERY, VERY LARGE
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          1   NUMBER OF API'S EXPOSED.



          2   Q.  AND JUST FOR FOUNDATION, YOU UNDERSTAND AN API TO BE AN



          3   APPLICATION PROGRAMMING INTERFACE?



          4   A.  CORRECT, YES.



          5   Q.  AND DO YOU KNOW HOW MANY API'S THERE WERE IN WINDOWS 95



          6   RELATIVE TO THE NUMBER IN WINDOWS 98?



          7   A.  FEWER.



          8   Q.  OKAY.  DO YOU KNOW HOW MANY API'S HAVE BEEN MODIFIED



          9   SPECIFICALLY AT THE REQUEST OF INDEPENDENT SOFTWARE



         10   DEVELOPERS OR ISV'S?



         11   A.  I WOULD ASSUME A FAIRLY LARGE NUMBER.



         12   Q.  DO YOU KNOW HOW MANY API'S HAVE BEEN BUILT AND EXPOSED



         13   BY THE OPERATING SYSTEM AT THE SPECIFIC REQUEST OF



         14   INDEPENDENT SOFTWARE VENDORS?



         15   A.  AGAIN, IT WOULD SEEM TO ME THAT IF A SOFTWARE VENDOR



         16   WANTED SOME API'S, IT WOULD BE PROFIT-MAXIMIZING FOR



         17   MICROSOFT TO DO ITS BEST TO SUPPLY THOSE.



         18   Q.  AND WHEN YOU SAY IT WOULD BE PROFIT-MAXIMIZING, YOU MEAN



         19   THAT IF IT DID NOT ACCOMMODATE THE WISHES OF ISV'S, IT WOULD



         20   EARN LESS MONEY, CORRECT?



         21   A.  I THINK WHENEVER YOU PRODUCE AN INFERIOR PRODUCT, UNLESS



         22   THE AMOUNT OF MONEY THAT YOU SAVE BY DOING THAT IS LARGER



         23   THAN INCREASE IN VALUE, BUT I'M ASSUMING THAT MICROSOFT



         24   WOULD LOOK AT A REQUEST FOR ADDING AN API FROM A SOFTWARE



         25   VENDOR, AND WOULD SAY, "IF I ADD THIS, WHAT DOES IT DO TO
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          1   THE DEMAND FOR MY PRODUCT?  WHAT DOES IT COST ME TO ADD IT?"



          2   AND IF, ON BALANCE, IT'S A PROFITABLE THING TO ADD,



          3   MICROSOFT WILL ADD IT.



          4   Q.  AND I TAKE IT THAT YOU UNDERSTAND THAT ONE OF THE



          5   IMPORTANT ELEMENTS OF COMPETITION AMONG VARIOUS OPERATING



          6   SYSTEM VENDORS IS THE COMPETITION TO GET APPLICATIONS



          7   WRITERS TO WRITE TO THEIR PLATFORM AS OPPOSED TO OR IN



          8   ADDITION TO SOMEONE ELSE'S PLATFORM?



          9   A.  THAT'S CORRECT, YES.



         10   Q.  NOW, I TAKE IT YOU ALSO AGREE THAT MICROSOFT HAS TO



         11   CONTINUALLY OR HAS CONTINUALLY TO IMPROVE ITS OPERATING



         12   SYSTEM OFFERINGS IN ORDER TO MAKE SURE THAT ITS SOFTWARE



         13   ACCOMMODATES THE WAYS IN WHICH USERS ACTUALLY USE COMPUTERS?



         14   A.  I'M NOT ENTIRELY CERTAIN WHAT THE LAST OF THAT MEANT.  I



         15   THINK THE LAST TIME YOU ASKED ME WAS DO THEY HAVE TO ADOPT



         16   THEIR OPERATING SYSTEM TO TAKE ACCOUNT OF WHAT I WOULD SAY



         17   IS MORE VARIETY OF HARDWARE, AND I WOULD SAY THAT WOULD SEEM



         18   PERFECTLY REASONABLE.  I'M NOT SURE WHAT YOU MEAN BY HOW



         19   PEOPLE USE COMPUTERS.



         20   Q.  LET ME SEE IF I CAN BREAK IT DOWN, AND APOLOGIES FOR



         21   INTERRUPTING YOU.  AT SOME POINT IN TIME, COMPUTERS STORED



         22   INFORMATION ALMOST EXCLUSIVELY ON LITTLE FLOPPY DISKS; ISN'T



         23   THAT RIGHT?



         24   A.  THAT'S CORRECT.



         25   Q.  AND SO MICROSOFT HAD TO MAKE SURE THAT ITS OPERATING
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          1   SYSTEM SUPPORTED FLOPPY DRIVES, THE OLD A AND B DRIVE ON THE



          2   IBM P.C. IN THE EARLY '80'S, RIGHT?



          3   A.  YES.



          4   Q.  AND THEN OEM'S DEVELOPED HARD DRIVES -- BUILT-IN HARD



          5   DISK DRIVES, CORRECT?



          6   A.  CORRECT.



          7   Q.  AND MICROSOFT HAD TO MAKE SURE THAT ITS OPERATING SYSTEM



          8   SUPPORTED THAT KIND OF A DRIVE?



          9   A.  I DON'T KNOW WHETHER THEY ABSOLUTELY HAD TO, BUT IT



         10   CERTAINLY WOULD BE A SENSIBLE PROFIT-MAXIMIZING NORMAL



         11   BUSINESS DECISION PERHAPS TO DO THAT.



         12   Q.  AND IF THEY DIDN'T DO THAT, AT SOME POINT IBM OR ANOTHER



         13   P.C. OEM IS GOING TO GO THEM AND SAY, "WE HAVE THIS HARD



         14   DRIVE, BUT NOBODY CAN READ INFORMATION OR STORE INFORMATION



         15   ON IT BECAUSE YOUR OPERATING SYSTEM DOESN'T SUPPORT IT,"



         16   WOULDN'T THEY?



         17   A.  SURE.  I MEAN, A COMPANY ALWAYS HAS THE OPTION, IF YOU



         18   LIKE, OF SIMPLY STOPPING TECHNICAL INNOVATION.  TO DO THAT,



         19   WHETHER IT'S A MONOPOLIST OR A COMPETITIVE FIRM, GENERALLY



         20   SPEAKING, IS SUICIDAL.  I JUST DON'T UNDERSTAND WHY ANYBODY



         21   WOULD WANT TO DO THAT.



         22             BUT MY ONLY POINT IS THAT THERE IS NO -- THERE IS



         23   NOTHING I CONCLUDE FROM THAT AS TO WHETHER OR NOT THIS IS A



         24   MONOPOLY OR NOT.  A MONOPOLIST ALSO HAS THE SAME INCENTIVE



         25   TO INNOVATE AS A COMPETITIVE FIRM.
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          1   Q.  OKAY.



          2   A.  I CAN'T DIAGNOSE THE ABSENCE OR PRESENCE OF MONOPOLY



          3   FROM THE EXTENT OF INNOVATION.



          4   Q.  NOW, YOU WOULD AGREE, JUST EXTENDING THE POINT OF A FEW



          5   MOMENTS AGO, THAT AS COMPUTERS BEGIN TO GET LINKED INTO



          6   LOCAL AREA NETWORKS INSIDE OF BUSINESSES OR OTHER



          7   ENTERPRISES, MICROSOFT -- IT WOULD HAVE BEEN RATIONAL AND



          8   PROFIT-MAXIMIZING FOR MICROSOFT TO MAKE SURE THAT IT



          9   SUPPORTED NETWORKING SOFTWARE -- THAT THE OPERATING SYSTEM



         10   ENABLED PEOPLE TO SPEAK TO EACH OTHER IN NETWORKS, CORRECT?



         11   A.  I MEAN, I HAVEN'T LOOKED AT PARTICULARLY WHAT THEY HAVE



         12   DONE WITH RESPECT TO NETWORKING.  ALL I AM SORT OF -- WHEN I



         13   SAY "YES," I AM JUST RESPONDING IN TERMS OF THE GENERAL



         14   PROPOSITION THAT AN OPERATING SYSTEM MANUFACTURER, LIKE ANY



         15   MANUFACTURER, HAS -- LIKE AN OEM -- HAS AN INTEREST IN



         16   RESPONDING TO THE DEMANDS OF ITS CUSTOMERS IN TERMS OF



         17   QUALITY AND THE NATURE OF THE PRODUCT.



         18   Q.  SORRY, AGAIN, FOR INTERRUPTING YOU.  I TAKE IT FROM YOUR



         19   LAST RESPONSE, DR. WARREN-BOULTON, THAT YOU HAVE NOT TRIED



         20   TO TRACK THE CHANGES WITHIN THE OPERATING SYSTEM IN AREAS



         21   LIKE SUPPORT FOR NETWORK SOFTWARE OR FOR NETWORK



         22   APPLICATIONS; IS THAT CORRECT?



         23   A.  I'VE, YOU KNOW, READ DOCUMENTS AND READ HISTORIES, BUT I



         24   HAVEN'T SPECIFICALLY TRIED TO LOOK AT THEIR RESPONSE TO



         25   NETWORKING.
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          1   Q.  WOULD YOU AGREE THAT MICROSOFT, AS SOON AS IT BECAME



          2   CLEAR THAT ACCESS TO THE INTERNET WAS, IF NOT THE PARAMOUNT,



          3   THEN ONE OF THE TOP TWO OR THREE REASONS PEOPLE WERE BUYING



          4   COMPUTERS, HAD TO MAKE SURE THAT ITS, WHAT YOU CALL P.C.



          5   OPERATING SYSTEM SOFTWARE ACCOMMODATED USERS' DESIRES TO GET



          6   CONNECTED TO AND TO SURF THE INTERNET?



          7   A.  YES, AND THE DOCUMENTS DO INDICATE THAT THAT WAS, IN



          8   FACT, THEIR INTENTION.



          9   Q.  OKAY.  AND YOU AGREE AT LEAST WITH THE GENERAL



         10   PROPOSITION THAT IMPROVEMENTS THAT MICROSOFT HAS MADE IN ITS



         11   OPERATING SYSTEM SOFTWARE OVERLAP WITH OR DUPLICATE



         12   FUNCTIONALITIES THAT USED TO BE PROVIDED SEPARATELY BY



         13   SEPARATE SOFTWARE PACKAGES?



         14   A.  I THINK YOU HAVE GOT SEVERAL THINGS IN THERE AT THE SAME



         15   TIME.  ONE POSSIBLE THING THAT YOU COULD BE SAYING IS --



         16   BECAUSE YOUR LAST QUESTION HAD TO DO WITH THE INTERNET --



         17   WAS, DID MICROSOFT INTEND TO PROVIDE THE BASIC FOUNDATIONS,



         18   WHAT I THINK IS REFERRED TO IN THE MICROSOFT DOCUMENTS AS



         19   THE PLUMBING FOR THE INTERNET, AND WOULD IT MAKE SENSE FOR



         20   THEM TO DO THAT.  AND THE ANSWER IS VERY MUCH SO.  AND IT'S



         21   MY UNDERSTANDING THAT THAT WAS WHAT THEY DID AND THAT WAS



         22   THEIR INTENTION.



         23             THEY WERE GOING TO MAKE THEIR OPERATING SYSTEM ONE



         24   TO WHICH -- WITH WHICH BROWSERS COULD BE USED.  THE TCP/IP



         25   STACK WAS GOING TO BE INCLUDED AS PART OF THE PLUMBING
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          1   WITHIN THE OPERATING SYSTEM.  AND THAT IS, INDEED, ONE OF



          2   THE TRADITIONAL WAYS IN WHICH THE OPERATING SYSTEM DEVELOPS



          3   OVER TIME.



          4             THE SECOND WAS, I THINK, A QUESTION OF WHETHER OR



          5   NOT IT INCORPORATED -- PERHAPS YOU COULD RESTATE THE SECOND



          6   PART OF THE QUESTION.



          7   Q.  WELL, WE'LL PAUSE THERE AND TRY TO MAKE A CONCRETE



          8   EXAMPLE SINCE YOU'VE RAISED THE NOTION.  YOU UNDERSTAND A



          9   TCP/IP STACK IS SOFTWARE THAT IMPLEMENTS A SERIES OF



         10   PROTOCOLS THAT DEAL WITH INTERNET-BASED OR OTHER



         11   NETWORK-BASED COMMUNICATION; IS THAT CORRECT?



         12   A.  YES.



         13   Q.  OKAY.  AND IT WAS YOUR UNDERSTANDING THAT AT SOME POINT



         14   IN TIME -- INDEED FOR A FAIRLY LONG PERIOD OF TIME -- TCP/IP



         15   SOFTWARE WAS SOLD FOR A POSITIVE PRICE BY COMMERCIAL



         16   SOFTWARE COMPANIES; ISN'T THAT CORRECT?



         17   A.  THE BASIC PLUMBING OF TCP/IP?



         18   Q.  YES, SIR.



         19   A.  ANYBODY IN PARTICULAR YOU'RE THINKING OF?



         20   Q.  EVERY HEARD OF SHIVA SOFTWARE?



         21   A.  NO.



         22   Q.  I GUESS YOU ARE NOT AWARE THAT SHIVA SOFTWARE IN THE



         23   EARLY 1990'S SOLD A TCP/IP STACK FOR $129.00?



         24   A.  NO, BUT IT WOULDN'T SURPRISE ME.



         25   Q.  OKAY.  BUT YOU SAID THAT IT MADE SENSE FOR MICROSOFT TO
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          1   INCORPORATE THAT SORT OF FUNCTIONALITY, WHAT YOU CALLED



          2   "PLUMBING" INTO THE OPERATING SYSTEM?



          3   A.  CORRECT.



          4   Q.  AND THAT'S LARGELY BECAUSE MICROSOFT YOU WOULD EXPECT TO



          5   RESPOND TO CHANGES IN USER DEMAND AND USE PATTERNS, RIGHT?



          6   A.  YES.  AND I THINK ADDING THE TCP/IP STACK TO AN



          7   OPERATING SYSTEM SEEMED TO BE A TYPICAL EXAMPLE OF THAT KIND



          8   OF BEHAVIOR, YES.



          9   Q.  SO IN PRINCIPAL, THERE'S NOTHING THAT YOU WOULD REGARD



         10   AS WRONG, TO USE A NON-ECONOMIST WORD, IN TERMS OF



         11   INTEGRATING NEW FEATURES INTO THE OPERATING SYSTEM, EVEN IF



         12   THOSE FEATURES WERE PROVIDED BY STAND-ALONE COMMERCIAL



         13   SOFTWARE PRODUCTS; IS THAT RIGHT?



         14   A.  IF YOU MEAN BY "IN PRINCIPAL," SIMPLY WOULD EVERY



         15   EXAMPLE OF THAT BE BAD, THEN THE ANSWER IS "NO."



         16   Q.  OKAY.



         17   A.  I AM NOT SURE WHAT YOU MEAN BY "PRINCIPAL."



         18   Q.  YOU HAVE ANSWERED MY QUESTION.  THANK YOU.



         19             LOOKING AT PARAGRAPH 7 -- WE HAVE MADE IT TO PAGE



         20   3 OF YOUR TESTIMONY -- YOU USE THE TERM "NETWORK EFFECTS."



         21   DO YOU SEE THAT?  AND I THINK YOU'VE USED IT ONCE IN YOUR



         22   TESTIMONY ALREADY THIS MORNING.



         23   A.  YES.



         24   Q.  AND YOU SUGGEST THAT NETWORK EFFECTS ARE ONE OF THE



         25   FACTORS THAT CAN MAKE AN OPERATING SYSTEM, IN YOUR WORDS,
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          1   DOMINANT OR DISPLACING AN OPERATING SYSTEM, IN YOUR WORDS,



          2   DIFFICULT; IS THAT CORRECT?



          3   A.  CORRECT.



          4   Q.  NOW, YOU DON'T BELIEVE THAT THERE IS ANYTHING



          5   NECESSARILY ANTICOMPETITIVE OR UNLAWFUL ABOUT THE OPERATION



          6   OF NETWORK EFFECTS, DO YOU?



          7   A.  A NETWORK EFFECT IS A DESCRIPTION OF A PHYSICAL



          8   CHARACTERISTIC.  IT IS WHAT IT IS.



          9   Q.  SOME MARKETS ARE CHARACTERIZED BY THEM AND SOME ARE



         10   CHARACTERIZED BY THEM LESS, CORRECT?



         11   A.  THAT'S CORRECT.  AND THE EXTENT TO WHICH A MARKET IS



         12   CHARACTERIZED BY NETWORK EFFECTS, AND, IN PARTICULAR, THE



         13   EXTENT TO WHICH A FIRM'S PRODUCT IS CHARACTERIZED BY NETWORK



         14   EFFECTS, THAT CAN BE AFFECTED VERY MUCH BY THAT FIRM'S



         15   BEHAVIOR.  AND THAT'S AN IMPORTANT POINT.



         16             SO IT'S NOT AS IF NETWORK EFFECTS ARE JUST KIND OF



         17   LIKE OUT OUT THERE AND CAN'T BE CHANGED.  A FIRM WITH



         18   MONOPOLY POWER MAY WELL FIND IT -- IF YOU LIKE TO MANIPULATE



         19   THOSE EFFECTS.



         20   Q.  OKAY.  AND ONE ASPECT OF NETWORK EFFECTS ON WHICH YOU



         21   FOCUS AT SOME LENGTH IN YOUR TESTIMONY IS WHAT YOU CALL THIS



         22   APPLICATION'S BARRIER TO ENTRY, RIGHT?



         23   A.  I THINK THAT'S ALSO WHAT MICROSOFT CALLS IT, YES.



         24   Q.  WHERE HAVE YOU SEEN THE PHRASE "APPLICATION'S BARRIER TO



         25   ENTRY" IN A MICROSOFT DOCUMENT?
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          1   A.  I THINK ONE IS PROBABLY -- I DON'T HAVE A -- WHAT DO YOU



          2   CALL IT -- PHOTOGRAPHIC MEMORY, BUT THERE ARE REFERENCES TO



          3   APPLICATION'S BARRIERS IN DOCUMENTS BY MR. KEMPIN.  THERE'S



          4   NATHAN MYHRVOLD.



          5   Q.  DR. MYHRVOLD.



          6   A.  DR. MYHRVOLD.  A DISCUSSION OF BRYAN ARTHUR ON NETWORK



          7   EFFECTS.  THERE ARE A FAIR NUMBER OF MICROSOFT DOCUMENTS



          8   THAT TALK ABOUT EITHER NETWORK EFFECTS, AND MOST



          9   IMPORTANTLY, ABOUT APPLICATIONS AS THE REASON WHY THE



         10   MICROSOFT OPERATING SYSTEM ISN'T A COMMODITY.  THAT IT IS



         11   THE FACT THAT THERE ARE APPLICATIONS WHICH ARE SPECIFIC TO



         12   MICROSOFT WHICH CREATE THE BARRIER TO ENTRY OF NEW OPERATING



         13   SYSTEMS TO COMPETE WITH MICROSOFT.



         14   Q.  NOW, JUST GENERALLY, BECAUSE I KNOW YOU TALK ABOUT



         15   NETWORK EFFECTS IN GREATER DETAIL LATER IN YOUR TESTIMONY,



         16   IT IS NOT YOUR TESTIMONY THAT THE OPERATION OF NETWORK



         17   EFFECTS ENTIRELY EXPLAINS THE REASONS WHY APPLICATION



         18   WRITERS CHOOSE IN GREAT NUMBERS TO WRITE WINDOWS



         19   APPLICATIONS; IS THAT CORRECT?



         20   A.  THAT'S CORRECT.  THERE WOULD BE A NUMBER OF INFLUENCES.



         21   Q.  AND ONE OF THOSE INFLUENCES WOULD BE THE QUALITY OF THE



         22   OPERATING SYSTEM SOFTWARE ITSELF?



         23   A.  YES, THE QUALITY OF THE OPERATING SYSTEM.  THE EFFORT



         24   THAT YOU MAKE TO ENCOURAGE DEVELOPERS.  THE PERCEPTION OF



         25   DEVELOPERS AS TO WHAT'S LIKELY TO HAPPEN IN THE FUTURE AS TO
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          1   WHAT'S -- WHAT THE SHARE OF OPERATING SYSTEMS ARE GOING TO



          2   BE IN THE FUTURE AS OPPOSED TO TODAY.  LET ME THINK WHAT



          3   ELSE.



          4             I MEAN, THERE WOULD BE A NUMBER OF THINGS THAT ARE



          5   GOING TO AFFECT A DEVELOPER'S DECISION AS TO WHO TO WRITE



          6   TO.  FIRST AND MOST IMPORTANT, PRESUMABLY, IS THE PERCENTAGE



          7   OF THE MARKET WHICH THAT OPERATING SYSTEM HOLDS.  SO IF YOU



          8   HAVE -- IF YOU ARE WRITING AN APPLICATION AND YOU CANNOT



          9   WRITE A CROSS-PLATFORM APPLICATION SO THAT YOU HAVE TO PORT



         10   YOUR APPLICATION, YOU WILL WRITE YOUR APPLICATION FIRST TO



         11   THE DOMINANT OPERATING SYSTEM.  AND THEN SECOND, IF IT'S



         12   STILL WORTHWHILE, YOU MAY PORT IT TO THE SECOND OPERATING



         13   SYSTEM.



         14             SO THE MARKET SHARE IS, I THINK, OVERWHELMINGLY,



         15   THE CRITICAL ISSUE IN DETERMINING THAT DECISION, AS I



         16   UNDERSTAND DEVELOPERS' DECISIONS.



         17   Q.  NOW, APPLICATIONS WRITERS WRITE APPLICATIONS TO



         18   DIFFERENT VERSIONS OF MICROSOFT'S OPERATING SYSTEM SOFTWARE;



         19   ISN'T THAT CORRECT?



         20   A.  YES?



         21   Q.  AND, IN FACT, MICROSOFT SPENDS SEVERAL HUNDRED MILLION



         22   DOLLARS A YEAR TO CONVINCE APPLICATIONS WRITERS TO WRITE



         23   APPLICATIONS TO A NEW VERSION OR A FORTHCOMING VERSION OF



         24   THE OPERATING SYSTEM; ISN'T THAT CORRECT?



         25   A.  THAT'S TRUE.  THEY ALSO -- I WOULD SAY FURTHER THEY GO
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          1   TO SOME CONSIDERABLE EFFORT, AS I UNDERSTAND IT, TO REQUIRE,



          2   OR INDUCE, OR PUSH APPLICATIONS WRITERS TO WRITE



          3   APPLICATIONS NOT JUST FOR WINDOWS 98, WHERE IT'S HARDLY AN



          4   ISSUE BECAUSE THAT IS GOING TO BE THE FIRST CHOICE, BUT ALSO



          5   FOR WINDOWS NT.  I MEAN, FOR EXAMPLE, I THINK THAT MICROSOFT



          6   HAS A PROGRAM UNDER WHICH THEY WILL CERTIFY THAT AN



          7   APPLICATION IS WINDOWS 98, SORT OF, YOU KNOW, READY OR



          8   SUPPORTED ONLY IF THE DEVELOPER AGREES THAT HE WILL ALSO



          9   PORT THAT APPLICATION TO WINDOWS NT.



         10             SO I AM AGREEING WITH YOU THAT THEY HAVE A



         11   CONTINUOUS PROGRAM TO TRY TO GET APPLICATIONS WRITERS TO



         12   PORT NOT ONLY FROM THE OPERATING SYSTEM WHERE THEY HAVE THE



         13   OVERWHELMING MARKET SHARE, BUT ALSO INTO OPERATING SYSTEMS



         14   WHERE THEIR SHARES ARE NOT AS HIGH.



         15   Q.  AND MICROSOFT HAS MADE IT TECHNOLOGICALLY VERY EASY FOR



         16   SOMEONE TO WRITE AN APPLICATION FOR BOTH WINDOWS 98 AND



         17   WINDOWS NT, ISN'T THAT CORRECT?



         18   A.  I THINK THEY HAVE PROBABLY DONE WHAT THEY CAN TO MAKE



         19   THAT EASY, YES.



         20   Q.  WELL, DO YOU KNOW WHAT THE WIN32 API SET IS?



         21   A.  I THINK WE'VE JUST BEEN THERE.  IT'S A VERY LARGE API



         22   SET.



         23   Q.  DO YOU KNOW WHAT THE WIN32 API SET IS -- AN API SET



         24   CALLED THE "WIN32 API SET"?



         25   A.  BROADLY SPEAKING.
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          1   Q.  WHAT IS IT?



          2   A.  IT'S THE API SET TO WHICH YOU CAN WRITE AND BE SURE THAT



          3   YOUR APPLICATION WILL RUN ON A WINDOWS WIN32-BIT OPERATING



          4   SYSTEM.



          5   Q.  AND, IN FACT, IT WAS DEVELOPED IN COMMON FOR BOTH THE



          6   WINDOWS 9X AND WINDOWS NT PLATFORMS, ISN'T THAT CORRECT?



          7   A.  OH, WINDOWS 95, 98?  9X?



          8   Q.  I'M SORRY.  YES, SIR.



          9   A.  OKAY.  THAT IS MY RECOLLECTION.



         10   Q.  OKAY.  AND THERE IS NOTHING WRONG WITH MICROSOFT MAKING



         11   IT TECHNICALLY EASIER THAN IT OTHERWISE MIGHT HAVE BEEN FOR



         12   AN APPLICATIONS WRITER TO WRITE TO A VARIETY OF ITS



         13   OPERATING SYSTEM PRODUCTS, ISN'T THAT RIGHT?



         14   A.  THAT'S TRUE.  THAT MAY NOT BE -- I AM NOT SURE IF THAT



         15   ENCOMPASSES PROGRAMS, SUCH AS SAYING IF YOU WANT



         16   CERTIFICATION AS WINDOWS 98, YOU MUST WRITE AN APPLICATION



         17   WHICH ALSO WILL RUN ON A WINDOWS NT.  I THINK THAT IS BEYOND



         18   THE SCOPE OF THIS CASE.



         19   Q.  OKAY, SIR.  NOW, YOU HAVE NOT PERFORMED ANY ANALYSIS



         20   THAT ATTEMPTS TO MEASURE OR QUANTIFY THE STRENGTH OF WHAT



         21   YOU REGARD AS NETWORK EFFECTS TO ANY OF THE OTHER FACTORS



         22   THAT YOU HAVE ACKNOWLEDGED MAKE MICROSOFT'S WHAT YOU CALL



         23   P.C. OPERATING SYSTEM SOFTWARE POPULAR, HAVE YOU, SIR?



         24   A.  I THINK WHAT I HAVE JUST SAID IS THAT IT'S MY



         25   UNDERSTANDING FROM THE DOCUMENTS AND FROM THE INDUSTRY THAT
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          1   THE OVERWHELMING MOST IMPORTANT ISSUE IN DECIDING TO WHAT



          2   OPERATING SYSTEM YOU WRITE IS THE SHARE OF THAT OPERATING



          3   SYSTEM IN YOUR MARKET.  AND THAT IS NOT A COMPLICATED



          4   STATEMENT.  IT JUST SAYS THAT IF 92 PERCENT OF YOUR



          5   POTENTIAL MARKET HAS WINDOWS, THAT THAT IS GOING TO BE THE



          6   IMPORTANT CONSIDERATION.  AND IF 3 PERCENT OF YOUR POTENTIAL



          7   MARKET HAS, SAY, OS/2, IT IS FAR -- IT JUST MAKES SENSE TO



          8   WRITE YOUR APPLICATION TO A WINDOWS OPERATING SYSTEM.  IT'S



          9   JUST THAT THAT IS THE SINGLE MOST IMPORTANT --



         10   Q.  SO IS IT A FAIR STATEMENT THAT THE PROPOSITION TO YOU



         11   WAS SO SELF-EVIDENT YOU DIDN'T HAVE TO DO ANY ANALYSIS TO



         12   TRY TO SEE WHAT REALLY CAUSED WHAT?  IT WAS JUST CLEAR TO



         13   YOU?



         14   A.  I AM SAYING THAT THE MOST IMPORTANT FACTOR IN



         15   DETERMINING A DECISION AS TO WHAT OPERATING SYSTEMS WRITE IS



         16   WHAT IS THE OPERATING SYSTEM THAT YOUR POTENTIAL MARKET HAS.



         17   AND IF 92 PERCENT OF YOUR POTENTIAL MARKET HAS A WINDOWS



         18   OPERATING SYSTEM, IT DOESN'T TAKE AN ECONOMIST TO DECIDE



         19   THAT THAT'S YOUR MARKET AS OPPOSED TO SOMEPLACE WHO HAS TWO



         20   OR THREE PERCENT.



         21   Q.  OKAY.  WELL, LET ME ASK YOU ABOUT PARAGRAPH 8.  WE SPOKE



         22   ABOUT THIS BRIEFLY EARLIER THIS MORNING.  TELL ME HOW IT WAS



         23   YOU CAME TO THE CONCLUSION THAT TODAY THE MOST LIKELY



         24   LONG-TERM THREAT TO MICROSOFT'S MONOPOLY POWER DOES NOT COME



         25   DIRECTLY FROM OTHER OPERATING SYSTEMS, BUT RATHER FROM THE
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          1   SPREAD OF CROSS-PLATFORM TECHNOLOGIES?



          2   A.  WELL, THAT IS NOT MY CONCLUSION.  THAT IS MICROSOFT'S



          3   CONCLUSION.  I AM PERFECTLY HAPPY TO -- IT'S MY CONCLUSION



          4   AS WELL.  I AGREE.  I AGREE.



          5   Q.  IT'S YOUR TESTIMONY.



          6   A.  THAT'S CORRECT.  I WOULD NOT DISAGREE WITH MICROSOFT



          7   THAT THIS IS THE PRIMARY THREAT TO THE WINDOWS MONOPOLY



          8   POWER, YES.



          9   Q.  OKAY.  YOU SAY IT'S THE MOST LIKELY LONG-TERM THREAT.  I



         10   TAKE IT THAT YOU'RE RELYING ON MICROSOFT DOCUMENTS AND



         11   TESTIMONY FOR THAT, IS THAT RIGHT?



         12   A.  YES.



         13   Q.  CAN YOU TELL ME WHAT THE OTHER LONG-TERM THREATS ARE TO



         14   MICROSOFT'S WHAT YOU CALL "MONOPOLY POWER"?



         15   A.  WELL, I CAN ACTUALLY, SINCE THEY ARE JUST LISTED IN OUR



         16   DOCUMENTS.  I DON'T KNOW WHAT OUR TECHNOLOGY IS.  CAN WE



         17   JUST POP UP A DOCUMENT?  IT'S WRITTEN UP.



         18   Q.  WE'RE GOING TO LOOK AT A LOT OF DOCUMENTS.  CAN YOU DO



         19   IT FROM MEMORY?



         20   A.  WELL, WHAT I AM THINKING OF IS A DOCUMENT THAT I USED TO



         21   CALL THE KEMPIN PRICING DOCUMENT.  AND IT SIMPLY LISTS SIX,



         22   BUT I CAN DO IT OFF THE TOP OF MY HEAD, IF YOU LIKE.



         23   Q.  TELL ME WHAT YOUR UNDERSTANDING, SITTING HERE TODAY, IS



         24   OF WHAT MICROSOFT BELIEVES THE, QUOTE, LONG-TERM THREATS ARE



         25   TO WHAT YOU CALL ITS MONOPOLY.
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          1   A.  WELL, LET'S SEE.  MY RECOLLECTION FROM THE DOCUMENT --



          2   AND LET ME SEE IF I HAVE GOT THE LIST IN ORDER.  WELL, THE



          3   THREE THAT IMMEDIATELY COME TO MIND ARE -- I AM REFERRING TO



          4   A DOCUMENT CALLED -- BY JOACHIM KEMPIN ON PRICING, WHERE



          5   WHAT HE DOES IS HE GOES THROUGH CATEGORY BY CATEGORY WHAT HE



          6   PERCEIVES TO BE THE CRITICAL THREATS OR POTENTIAL THREATS TO



          7   MICROSOFT'S POSITION IN THE OPERATING SYSTEM MARKET.  AND



          8   THE FIRST ONE THAT HE LISTS IS THE EFFECTS OF THE



          9   BROWSERS-SUN-JAVA COMBINATION.  THAT IS -- WHAT I HAVE



         10   REFERRED TO HERE IS THE SPREAD OF CROSS-PLATFORM



         11   TECHNOLOGIES THAT CAN SERVE AS A PLATFORM TO WHICH



         12   APPLICATION WRITERS GO.  SO THAT WAS FIRST ON HIS LIST.  AND



         13   THAT IS THE ONE WHICH I RUN INTO OVER AND OVER AND OVER AND



         14   OVER AGAIN IN THE DOCUMENTS.



         15   Q.  WHAT ARE THE OTHERS?



         16   A.  THE SECOND ONE THAT HE LISTS IS THE POSSIBILITY THAT A



         17   GROUP OF OEM'S MIGHT GET TOGETHER AND DECIDE THAT THEY WERE



         18   SIMPLY PAYING TOO MUCH FOR THE OPERATING SYSTEM.  HE CITES,



         19   IN PARTICULAR, COMPAQ, SAYING THAT APPARENTLY MICROSOFT PAID



         20   COMPAQ AS MUCH AS $750 MILLION DOLLARS -- WHETHER THAT WAS



         21   OPTIMISTIC OR NOT, I DON'T KNOW -- IN ONE YEAR FOR THE



         22   OPERATING SYSTEM.  AND RATHER THAN PAY $750 MILLION DOLLARS



         23   FOR AN OPERATING SYSTEM, COMPAQ MIGHT DECIDE TO GET TOGETHER



         24   WITH A FEW OTHER OEM'S AND PERHAPS IN INDIA BUILD -- YOU



         25   KNOW, WHERE SOFTWARE ENGINEERS ARE RELATIVELY INEXPENSIVE,
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          1   BUILD A SUBSTITUTE OPERATING SYSTEM AND CONCLUDES THAT THAT



          2   WOULD BE A VERY DIFFICULT TASK.



          3             NUMBER 3, OR NUMBER 4 IS, I BELIEVE, INTEL.  INTEL



          4   IS IN A SPECIAL POSITION AS A POTENTIAL ENTRANT INTO THE



          5   OPERATING SYSTEM MARKET.  TO AN ECONOMIST -- AND WHETHER OR



          6   NOT MR. KEMPIN IS AN ECONOMIST, HE THINKS LIKE AN ECONOMIST.



          7   THE POINT THAT HE IS MAKING THERE IS THAT INTEL PROVIDES THE



          8   CHIP, AND SO WHEN YOU ARE IN A POSITION LIKE INTEL, WHERE



          9   THE CHIP AND THE OPERATING SYSTEM ARE TWO MAJOR COMPONENTS,



         10   YOU'RE IN AN ALMOST UNIQUE POSITION TO ENTER INTO THE OTHER



         11   PERSON'S MARKET.  AND THE REASON IS THAT IF THERE IS ONLY



         12   ONE CHIP SUPPLIER AND ONLY ONE OPERATING SYSTEM SUPPLIER



         13   AND, FOR EXAMPLE, THE CHIP IS, YOU KNOW, $200.00 AND THE



         14   OPERATING SYSTEM IS $100.00, YOU HAVE A GREATER INCENTIVE TO



         15   ENTER INTO THE OPERATING SYSTEM MARKET THAN ANYBODY ELSE,



         16   BECAUSE IF ANYBODY ELSE ENTERS INTO THE OPERATING SYSTEM



         17   MARKET, GIVEN THE NATURE OF THE COST OF MAKING SOFTWARE,



         18   WHAT WE WOULD EXPECT TO SEE IS THAT COMPETITION BECOMES



         19   PARTICULARLY VIRULENT.  I HAVE GOT TWO FIRMS THAT HAVE A



         20   PRODUCT WHERE THE COST OF PRODUCING THE PRODUCT IS ZERO.



         21   AND SO WHEN YOU GO FROM ONE FIRM TO TWO FIRMS IN THOSE



         22   MARKETS, YOU TEND TO SEE LARGE PRICE FALLS, BECAUSE THERE IS



         23   NOTHING KEEPING THE PRICE UP.  THERE ARE NO PRODUCTION COSTS



         24   TO PREVENT THE PRICE FROM FALLING.



         25             SO WHAT TENDS TO HAPPEN IS WHEN YOU TEND TO GET
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          1   TWO HEAD-TO-HEAD COMPETITORS IN SOFTWARE, AS IN OTHER AREAS



          2   WHERE MARGINAL COSTS ARE VERY LOW, YOU KNOW, COMPETITION



          3   TENDS TO DRIVE PRICES DOWN.



          4             NOW, IF YOU ARE SOMEBODY FROM THE OUTSIDE AND



          5   YOU'RE COMING IN TO COMPETE AT THE OPERATING SYSTEM LEVEL,



          6   WHAT YOU ARE INTERESTED IN IS WHAT ARE MY PROFITS GOING TO



          7   BE AFTER I ENTER AND WHAT ARE THE PRICES GOING TO BE AFTER I



          8   ENTER.



          9             THEY COULD BE VERY HIGH BEFORE YOU ENTER, AND THAT



         10   IS GREAT FOR THE FIRM THAT IS ALREADY THERE, BUT IF YOU ARE



         11   THE ENTRANT, YOU WANT TO KNOW WHAT IS GOING TO HAPPEN AFTER



         12   I ENTER.



         13             SO WHAT CAN HAPPEN IS IF THAT YOU DO ENTER AS AN



         14   INDEPENDENT OPERATING SYSTEM SUPPLIER UNDER THOSE



         15   CIRCUMSTANCES, WHAT YOU CAN EXPECT IS THE COMPETITION BEING



         16   PARTICULARLY VIRULENT IS GOING TO RESULT IN A LARGE FALL IN



         17   PRICES.  AND THAT MAY WELL DETER YOUR FROM ENTERING.  BUT



         18   INTEL IS IN A SITUATION WHERE IT'S MAKING THE CHIP.  SO WHAT



         19   IT COULD DECIDE TO DO IS IT COULD ENTER INTO THE OPERATING



         20   SYSTEM MARKET, AND EVEN IF THAT FORCED DOWN THE PRICE OF THE



         21   OPERATING SYSTEM, IT COULD RAISE THE PRICE OF THE CHIP.



         22             SO IT'S IN A -- I THINK MICROSOFT WOULD RECOGNIZE



         23   THIS, AND ANY INDUSTRIAL ORGANIZATION ECONOMIST WOULD



         24   RECOGNIZE THIS -- INTEL IS IN A UNIQUE POSITION TO BE -- I



         25   DON'T WANT TO SAY A DANGER -- A UNIQUELY DANGEROUS POTENTIAL
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          1   ENTRANT INTO THE OPERATING SYSTEM MARKET.  AND THAT IS WHAT



          2   KEMPIN SAID.



          3             SO HE BASICALLY SAYS THERE ARE THREE THREATS TO



          4   THE MONOPOLY.  THERE IS THE JAVA-BROWSER COMBINATION, WHICH



          5   IS WHY WE'RE ALL HERE TODAY.  THERE IS THE POSSIBILITY THAT



          6   THE CUSTOMERS WILL GET TOGETHER AS A GROUP -- COMPAQ AND



          7   PERHAPS OTHER OEM'S -- AND FINANCE AN ENTRANT.



          8   Q.  OKAY.



          9   A.  AND THE THIRD IS THAT INTEL WILL COME IN BECAUSE OF ITS



         10   PARTICULARLY GOOD SITUATION TO BE A POTENTIAL ENTRANT.



         11   THOSE ARE THE THREE BIG THREATS.



         12             MY OTHER POINT IS THAT WHAT I SEE MICROSOFT DOING



         13   IS DEALING WITH THE FIRST THREAT.  I MEAN THAT HAS BEEN THE



         14   FOCUS OF MY INTEREST.  I HAVE NOT BEEN INVOLVED IN ANY



         15   ATTEMPT ON THE PART OF MICROSOFT TO EITHER PERSUADE COMPAQ



         16   NOT TO FINANCE SUCH AN EFFORT OR TO PERSUADE INTEL NOT TO



         17   GET INTO SUPPLYING A COMPETING OPERATING SYSTEM.



         18             I AM JUST POINTING OUT THAT MICROSOFT CONSIDERS



         19   THOSE TO BE THE THREE PRIMARY POTENTIAL THREATS TO THEIR



         20   MONOPOLY.



         21             MR. LACOVARA:  IT'S A PROPITIOUS TIME FOR A BREAK,



         22   IF THE COURT IS SO INCLINED.



         23             THE COURT:  FAIR ENOUGH.  2:00 O'CLOCK.



         24             MR. LACOVARA:  THANK YOU.



         25



�

                                                                              95



          1             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED



          2   FOR LUNCH.)



          3



          4                     CERTIFICATE OF REPORTER



          5        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO



          6   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.
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