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         1                    P R O C E E D I N G S



         2           THE COURT:  ALL RIGHT.  MR. HOLLEY?



         3                 CONTINUED CROSS-EXAMINATION



         4  BY MR. HOLLEY:



         5  Q.   MR. SOYRING, YOU TOLD ME THIS MORNING, SIR, THAT YOU



         6  HAD NEVER SEEN THE LICENSE AGREEMENTS BETWEEN MICROSOFT



         7  AND IBM RELATING TO EITHER WINDOWS 95 OR WINDOWS 98;



         8  CORRECT?



         9  A.   I HAVE NOT SEEN THE LICENSE AGREEMENT BETWEEN THE IBM



        10  PC COMPANY AND MICROSOFT REGARDING WINDOWS 95 AND



        11  WINDOWS 98.



        12  Q.   AND YOU HAVE HAD NO INVOLVEMENT ON BEHALF OF THE IBM



        13  PC COMPANY IN THE LICENSING OF OPERATING SYSTEMS SOFTWARE



        14  FROM MICROSOFT; IS THAT CORRECT?



        15  A.   I HAVE NOT HAD ANY INVOLVEMENT FROM AN OEM-LICENSING



        16  BASIS TO LICENSE THE MICROSOFT WINDOWS OPERATING SYSTEMS



        17  FOR PRE-LOADING ON PC'S, IF THAT'S WHAT YOU MEAN.  I



        18  CERTAINLY WAS INVOLVED IN THE DEVELOPMENT IN THE LATE



        19  1980S DURING IBM'S JOINT DEVELOPMENT AGREEMENT, SO I DON'T



        20  WANT TO MISLEAD THE ANSWER.  I WASN'T--



        21  Q.   SURE.  BUT AS TO LICENSING BY THE IBM PC COMPANY OF



        22  WINDOWS OPERATING SYSTEMS SOFTWARE, YOU HAVE NOT BEEN



        23  INVOLVED IN THAT PROCESS; CORRECT?



        24  A.   YEAH, I HAVE NOT BEEN INVOLVED IN THE PROCESS



        25  OF--FROM THE PC COMPANY LICENSING MICROSOFT WINDOWS�
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         1  SOFTWARE, THAT'S CORRECT.



         2  Q.   TAKE A LOOK, IF YOU WOULD, MR. SOYRING, AT PAGE 79 OF



         3  YOUR DEPOSITION IN THIS CASE, STARTING AT LINE 23.



         4           DO YOU RECALL BEING ASKED THE QUESTION--AND I'M



         5  STARTING IN THE SECOND SENTENCE THERE OF THE QUESTION?



         6                "YOUR UNDERSTANDING OF THE SCREEN



         7           RESTRICTIONS IMPOSED BY MICROSOFT ON COMPUTER



         8           MANUFACTURERS, AS I UNDERSTAND YOUR TESTIMONY, IS



         9           BASED ENTIRELY ON ACCOUNTS YOU HAVE READ IN THE



        10           PRESS AND WHAT YOU HAVE READ IN THE GOVERNMENT'S



        11           COMPLAINT AGAINST MICROSOFT; IS THAT CORRECT?"



        12                "ANSWER:  THAT IS CORRECT.  THOSE ARE THE



        13           TWO SOURCES."



        14           IS THERE ANY OTHER SOURCE, MR. SOYRING, FOR



        15  PARAGRAPHS 30, 31, 32, 33, AND 34 OF YOUR WITNESS



        16  STATEMENT REGARDING SCREEN RESTRICTIONS OTHER THAN WHAT



        17  YOU HAVE READ IN THE NEWSPAPER AND WHAT HAVE YOU READ IN



        18  THE GOVERNMENT'S COMPLAINT?



        19  A.   WHICH SECTIONS IN MY STATEMENT WERE YOU REFERRING TO



        20  SO I COULD JUST LOOK AT THEM?



        21  Q.   STARTING AT PAGE 14 UNDER ROMAN SIX, ENTITLED "SCREEN



        22  RESTRICTIONS."



        23  A.   AND YOU REFERENCED SECTIONS 30, 31, AND...



        24  Q.   31, 32, 33, AND 34.



        25  A.   I'M SORRY.  WOULD YOU JUST RESTATE THE QUESTION,�
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         1  PLEASE?



         2  Q.   MY QUESTION TO YOU IS:  OTHER THAN WHAT YOU HAVE READ



         3  IN THE PRESS AND WHAT IS CONTAINED IN THE GOVERNMENT'S



         4  COMPLAINT AGAINST MICROSOFT IN THIS CASE, DO YOU HAVE ANY



         5  OTHER BASIS FOR THE STATEMENTS CONTAINED IN ROMAN SIX OF



         6  YOUR DIRECT WRITTEN TESTIMONY, PARAGRAPHS 30 THROUGH 34?



         7  A.   I DON'T HAVE ANY OTHER BASIS FOR THE STATEMENTS



         8  RELATED TO THE MICROSOFT PROVISIONS IN THE AGREEMENTS THEY



         9  HAVE WITH THEIR MANUFACTURERS.  I DO HAVE BASIS FOR OTHER



        10  STATEMENTS MADE IN THESE SECTIONS.



        11           MR. HOLLEY:  YOUR HONOR, I MOVE TO STRIKE



        12  PARAGRAPHS 30 THROUGH 34 OF MR. SOYRING'S WRITTEN DIRECT



        13  TESTIMONY.  IT IS PURE HEARSAY IN THAT HE HAS NOW



        14  TESTIFIED, AS HE DID AT HIS DEPOSITION, THAT THE ONLY



        15  BASIS FOR THE ASSERTIONS HE MAKES ABOUT WHAT HE CALLS



        16  SCREEN RESTRICTIONS IMPOSED BY MICROSOFT ON COMPUTER



        17  MANUFACTURERS ARE STATEMENTS THAT HE READS IN THE PRESS



        18  AND WHAT HE READ IN THE GOVERNMENT'S COMPLAINT.



        19           THE COURT:  HE SAYS IN PARAGRAPH 30, IT IS MY



        20  UNDERSTANDING.  AND IF HIS UNDERSTANDING DERIVES FROM WHAT



        21  HE READ IN THE PRESS AND WHAT HE READ FROM THE



        22  GOVERNMENT'S COMPLAINT, SO BE IT.



        23           MR. HOLLEY:  HE HAS NO TESTIMONIAL KNOWLEDGE ON



        24  THIS SUBJECT, YOUR HONOR, SO MY MOTION TO STRIKE IS BASED



        25  ON THE NOTION THAT HE IS ONLY RELATING HEARSAY THAT�
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         1  APPEARS IN THE NEWSPAPERS AND IN STATEMENTS MADE IN THE



         2  GOVERNMENT'S COMPLAINT, NONE OF WHICH HAVE BEEN PROVED TO



         3  THIS POINT.



         4           THE COURT:  I WILL HEAR FROM MR. HOUCK.



         5           MR. HOUCK:  THERE WILL BE SUBSTANTIAL EVIDENCE,



         6  IF THERE'S NOT ALREADY, WITH RESPECT TO THE SCREEN



         7  RESTRICTIONS' ISSUE, AND IF MR. HOLLEY IS SO INCLINED, HE



         8  WOULD BE FREE AT THE END OF OUR CASE TO MOVE TO STRIKE



         9  THAT TESTIMONY IF IT'S NOT SUPPORTED BY ANY EVIDENCE IN



        10  THE RECORD.



        11           THE COURT:  I'M GOING TO DENY IT WITHOUT



        12  PREJUDICE.



        13           HE SAYS IN PARAGRAPH 30, IT IS MY UNDERSTANDING



        14  THAT MICROSOFT INCLUDED PROVISIONS IN ITS AGREEMENTS.



        15           THE SECOND SENTENCE BEGINS, "IF SO, THESE



        16  RESTRICTIONS WOULD PREVENT."  AND IT'S CLEARLY A



        17  RECITATION OF WHAT HE UNDERSTANDS THE SITUATION TO BE.



        18           YOUR OBJECTION INSOFAR AS THIS AS A SOURCE TO



        19  PROVE THE EXISTENCE OF SCREEN RESTRICTIONS IS PROBABLY



        20  WELL TAKEN, BUT IT DOES NOT REACH SO FAR AS TO REQUIRE



        21  THAT HIS UNDERSTANDING BE STRICKEN, SO I'M GOING TO DENY



        22  YOUR MOTION TO STRIKE WITHOUT PREJUDICE.



        23           MR. HOLLEY:  THANK YOU, YOUR HONOR.



        24  BY MR. HOLLEY:



        25  Q.   AT YOUR DEPOSITION, MR. SOYRING, YOU TOLD ME THAT IBM�
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         1  WOULD NOT PERMIT ME, IF I WERE A COMPUTER MANUFACTURER



         2  LICENSING OS-2, TO REPLACE THE SHELL OF THE OPERATING



         3  SYSTEM WITH A NEW USER INTERFACE THAT SAID "THIS OPERATING



         4  SYSTEM DESIGNED, DEVELOPED AND TESTED BY FUJITSU" BECAUSE



         5  THAT WOULD MISREPRESENT THE OWNERSHIP OF IBM'S



         6  INTELLECTUAL PROPERTY; IS THAT CORRECT?



         7  A.   I WAS DESCRIBING TO YOU, FIRST, THAT OUR LICENSING



         8  AGREEMENTS DO NOT PROHIBIT THAT TYPE OF ACTION AND THAT I



         9  WOULD REFER THAT TO OUR ATTORNEYS BECAUSE THAT WAS A



        10  VIOLATION OF SOMETHING ELSE, WHICH IS THE VIOLATION OF



        11  IBM'S COPYRIGHT AND INTELLECTUAL PROPERTY OWNERSHIP.



        12  Q.   MR. SOYRING, COULD YOU EXPLAIN TO THE COURT WHAT A



        13  BIOS IS IN A PERSONAL COMPUTER.



        14  A.   A BIOS IS GENERALLY REFERRED TO AS A BASIC



        15  INPUT-OUTPUT SYSTEM.  IT'S OFTEN IN THE INDUSTRY REFERRED



        16  TO AS MICROCODE THAT IS USUALLY ASSOCIATED WITH THE



        17  HARDWARE.



        18  Q.   AND IBM USES THE BIOS IN ITS PERSONAL COMPUTERS TO



        19  DISPLAY BOTH THE IBM LOGO AND IBM BRAND NAMES, LIKE



        20  THINKPAD AND APTIVA, BEFORE WINDOWS 98 BEGINS TO BOOT ON



        21  THOSE MACHINES; IS THAT CORRECT?



        22  A.   I DON'T KNOW IF THAT'S DISPLAYED AS A RESULT OF



        23  FUNCTION THAT'S IN THE BIOS OR NOT.  I'M NOT THAT FAMILIAR



        24  WITH THE DESIGN OF THE IBM PC'S AS TO WHERE THAT FUNCTION



        25  IS PERFORMED, WHETHER IT'S IN SOFTWARE OR WHETHER IT'S THE�
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         1  BIOS OR EVEN IN HARDWARE.



         2  Q.   BUT YOU, AS AN OWNER OF AN IBM THINKPAD 600, KNOW



         3  THAT EVERY TIME YOU TURN THAT COMPUTER ON, THE FIRST THING



         4  YOU SEE ON THE SCREEN IS THE IBM LOGO AND THE NAME



         5  THINKPAD; CORRECT?



         6  A.   AS I INDICATED IN THE DEPOSITION, WHEN I HAVE TURNED



         7  THE SYSTEMS ON, I NORMALLY DO SOMETHING ELSE.  I DON'T



         8  WATCH THE SCREEN, SO I DON'T RECALL EXACTLY WHAT'S



         9  DISPLAYED.



        10  Q.   IBM ALSO USES BACKGROUND WALLPAPER FOR THE WINDOWS



        11  DESKTOP THAT PROMOTES IBM'S BRAND NAMES, DOESN'T IT?



        12  A.   IN WHICH CONTEXT ARE YOU REFERRING TO?



        13           MR. HOLLEY:  WELL, MAYBE THE BEST WAY TO DO THIS



        14  IS TO OFFER, YOUR HONOR, DEFENDANT'S EXHIBIT 1907, WHICH



        15  IS THE SCREEN SHOT FOR AN IBM THINKPAD 600.



        16           (DOCUMENT HANDED TO THE WITNESS.)



        17           MR. HOUCK:  NO OBJECTION, YOUR HONOR.



        18           THE COURT:  DEFENDANT'S 1907 IS ADMITTED.



        19                         (DEFENDANT'S EXHIBIT NO. 1907 WAS



        20                          ADMITTED INTO EVIDENCE.)



        21  BY MR. HOLLEY:



        22  Q.   NOW, MR. SOYRING, THIS IS A SCREEN SHOT OF THE



        23  DESKTOP OF AN IBM THINKPAD MODEL 600 IN WHICH IBM HAS



        24  UTILIZED THE BACKGROUND OF THE WINDOWS DESKTOP TO PROMOTE



        25  BOTH IBM'S BRAND NAME AS WELL AS THE BRAND NAME OF ITS�
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         1  LINE OF NOTEBOOK COMPUTERS, THE THINKPAD; CORRECT?



         2  A.   I DON'T KNOW.  I DON'T PAY THAT MUCH ATTENTION TO



         3  WHAT'S SHIPPED ON THE IBM THINKPADS.  AS SOON AS I



         4  RECEIVED MINE, I CHANGED IT FROM WHATEVER IT WAS--AND I



         5  DON'T RECALL WHAT IT WAS--TO A STYLE I PREFER.



         6  Q.   AND YOU HAD NO DIFFICULTY WHATSOEVER IN MAKING THAT



         7  CHANGE; CORRECT?



         8  A.   NO.  I, AS A USER, DID NOT HAVE DIFFICULTY MAKING



         9  THAT CHANGE.



        10  Q.   NOW, ONE OF THE ICONS THAT APPEARS HERE ON THE



        11  DESKTOP OF THIS PARTICULAR IBM THINKPAD IS THE FOURTH ICON



        12  DOWN ON THE RIGHT-HAND COLUMN, ENTITLED IBM GLOBAL NETWORK



        13  DIALER.



        14           DO YOU SEE THAT?



        15           IT HAS A YELLOW GLOBE WITH A SHORTCUT SYMBOL.



        16  A.   FIRST, I WOULD LIKE TO GO BACK, IF I MAY, TO THE



        17  PREVIOUS STATEMENT.  THIS WOULD NOT REPRESENT HOW THE



        18  PRODUCT SUPPORT.  I AM CONFIDENT THAT THERE IS NO FOLDER



        19  ON THE IBM DESKTOP FOR THE THINKPAD AS IT'S SHIPPED THAT



        20  HAS LITIGATION SUPPORT.



        21  Q.   OR SULLIVAN & CROMWELL WINFRAME, FOR THAT MATTER,



        22  EITHER.



        23           I WASN'T SUGGESTING TO YOU IN MY PREVIOUS



        24  QUESTION, MR. SOYRING, THAT EVERY ICON ON THE DESKTOP WAS,



        25  YOU KNOW, SHIPPED WITH THE MACHINE AS IT CAME OUT OF THE�
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         1  BOX.  MY QUESTION RELATED TO THE BACKGROUND WALLPAPER, NOT



         2  TO THE ICONS.



         3  A.   OKAY.  I KNOW THAT'S AN OPTION TO SELECT.  I DON'T



         4  KNOW IF THAT'S THE DEFAULT AS IT'S RECEIVED.  I JUST DON'T



         5  RECALL--



         6  Q.   OKAY.



         7  A.   --SINCE I DID CHANGE MINE RIGHT AWAY.



         8  Q.   AND WITH YOUR CLARIFICATION ABOUT WHAT DEFENDANT'S



         9  EXHIBIT 1907 REPRESENTS, CAN YOU TELL ME WHAT THE ICON



        10  LABELED IBM GLOBAL NETWORK DIALER REFERS TO?



        11  A.   THE IBM GLOBAL NETWORK DIALER IS A SOFTWARE PROGRAM



        12  THAT'S PROVIDED BY AN ORGANIZATION AT IBM CALLED THE IBM



        13  GLOBAL NETWORK, WHICH IS AN INTERNET SERVICE PROVIDER, AND



        14  WHEN ACTIVATED, ALLOWS A PERSON TO DIAL IN TO ONE OF MANY



        15  DIFFERENT TELEPHONE NUMBERS OR LONG DISTANCE NUMBERS TO



        16  CONNECT TO THAT SERVICE.



        17  Q.   SO YOU CAN USE THE IBM GLOBAL NETWORK DIALER TO



        18  CONNECT TO ANY NUMBER OF INTERNET SERVICE PROVIDERS, FOR



        19  EXAMPLE, CAN'T YOU?



        20  A.   YES.  THE IBM GLOBAL NETWORK DIALER IS DESIGNED SO



        21  THAT A USER CAN CUSTOMIZE IT TO CONNECT TO A VARIETY OF



        22  DIFFERENT SERVICE PROVIDERS.



        23  Q.   AND YOU, YOURSELF, MR. SOYRING, USED THE IBM GLOBAL



        24  NETWORK DIALER IN LIEU OF THE DIALER WHICH IS BUILT INTO



        25  WINDOWS 95 AND WINDOWS 98, DON'T YOU?�
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         1  A.   YES, I DO USE THE IBM GLOBAL NETWORK DIALER.  IT



         2  OFFERS SOME SIGNIFICANT BENEFITS IN TERMS OF SECURITY.



         3  Q.   AS FAR AS YOU KNOW, IBM WROTE THE DIALER THAT



         4  ATTACHES TO INTERNET SERVICE PROVIDERS BASED SOLELY ON



         5  PUBLISHED APPLICATION PROGRAMMING INTERFACES FOR



         6  WINDOWS 95; IS THAT RIGHT?



         7  A.   I DON'T KNOW WHO WROTE THAT DIALER, WHETHER THEY



         8  LICENSE--THE IBM GLOBAL NETWORK GROUP LICENSED IT FROM



         9  ANOTHER COMPANY OR IF THEY WROTE IT THEMSELVES.  I WAS NOT



        10  INVOLVED WITH THAT ACTIVITY.



        11  Q.   YOU DID NOT LOOK AT WHAT IS CALLED THE WINDOWS 98 OEM



        12  PREINSTALLATION KIT BEFORE YOU SUBMITTED YOUR WRITTEN



        13  DIRECT TESTIMONY, DID YOU?



        14  A.   THE WINDOW 98 OEM INSTALLATION (SIC) KIT.  I DON'T



        15  RECALL IF I DID OR DIDN'T.  YEARS AGO WHEN I WORKED WITH



        16  OEM'S, I MAY HAVE LOOKED AT SUCH A DOCUMENT.



        17  Q.   BUT YEARS AGO WINDOWS 98 DIDN'T EXIST, SO THE ANSWER



        18  TO MY QUESTION IS AS TO THE WINDOWS 98 OEM PREINSTALLATION



        19  KIT, YOU HAVE NEVER SEEN IT; IS THAT RIGHT?



        20  A.   NO, I HAVE NOT SEEN SPECIFICALLY THE WINDOWS 98 OEM



        21  INSTALLATION (SIC) KIT.



        22           MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S



        23  EXHIBIT 1498, A COPY OF THE MICROSOFT WINDOWS 98 OEM



        24  PREINSTALLATION KIT GUIDE, ALSO KNOWN AS THE OPK.



        25           MR. HOUCK:  NO OBJECTION, YOUR HONOR.�
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         1           THE COURT:  ALL RIGHT.  DEFENDANT'S 1498 IS



         2  ADMITTED.



         3                         (DEFENDANT'S EXHIBIT NO. 1498 WAS



         4                          ADMITTED INTO EVIDENCE.)



         5  BY MR. HOLLEY:



         6  Q.   NOW, I WOULD LIKE YOU TO TAKE A LOOK, IF YOU WOULD,



         7  PLEASE, MR. SOYRING, AT THE PAGE OF THIS DOCUMENT WHICH IS



         8  NUMBERED AT THE BOTTOM MS 98 0111676.  IT'S INTERNALLY



         9  NUMBERED CHAPTER 3, PAGE 38.



        10           AND I'M PARTICULARLY INTERESTED IN THE SECTION



        11  HEADED "PREINSTALLING APPLICATIONS AND CUSTOM DRIVERS" AT



        12  THE BOTTOM OF THAT PAGE.



        13           THE DOCUMENT SAYS, "MANUFACTURERS TYPICALLY ADD



        14  VALUE TO NEW COMPUTERS BY PREINSTALLING PROGRAMS.  IN SOME



        15  CASES, MANUFACTURERS SHIP NEW DEVICES OR DRIVERS WITH



        16  FUNCTIONALITY NOT INCLUDED IN THE WINDOWS 98 PRODUCT.  THE



        17  PRE-INSTALLATION PROCESS IS DESIGNED TO ACCOMMODATE YOUR



        18  NEEDS TO ADD ADDITIONAL PROGRAM AND DRIVER FILES OTHER



        19  THAN MICROSOFT-PROVIDED FILES."



        20           THIS DOCUMENT PERMITS OEM'S, LIKE THE IBM PC



        21  COMPANY, TO INSTALL WHATEVER DEVICE DRIVERS THEY WANT ON



        22  THEIR NEW MACHINES WITH WINDOWS 98; CORRECT?



        23           MR. HOUCK:  OBJECTION.  LACK OF FOUNDATION.



        24           THE COURT:  SAY THAT AGAIN.



        25           MR. HOUCK:  I'M SHOWING THE WITNESS--�
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         1           THE COURT:  NO.  I WANT MR. HOLLEY TO REITERATE



         2  HIS QUESTION.



         3           MR. HOLLEY:  MY QUESTION, YOUR HONOR, IS, IS IT A



         4  FACT THAT THIS OEM PREINSTALLATION KIT FOR WINDOWS 98



         5  ENTITLES COMPUTER MANUFACTURERS, LIKE THE IBM PC COMPANY,



         6  TO INSTALL WHATEVER DEVICE DRIVERS THEY LIKE ON THEIR NEW



         7  WINDOWS 98 MACHINES.



         8           THE COURT:  AND WHY DO YOU SAY THERE IS A LACK OF



         9  FOUNDATION, MR. HOUCK?



        10           MR. HOUCK:  THIS IS, AS I UNDERSTAND, A MICROSOFT



        11  DOCUMENT.  I THINK MR. HOLLEY ESTABLISHED THE WITNESS HAS



        12  NOT SEEN IT BEFORE, SO I DON'T THINK THE WITNESS REALLY



        13  HAS FOUNDATION TO TESTIFY ABOUT WHAT IT MEANS.



        14           THE COURT:  FAIR ENOUGH.



        15           MR. HOLLEY:  YOUR HONOR, COULD I ADDRESS THAT



        16  BRIEFLY?



        17           THE COURT:  WHILE YOU ADDRESS IT, ALSO ADDRESS



        18  THE NOTATION BENEATH IT, "IMPORTANT:  UNDER THE TERMS OF



        19  YOUR OPK LICENSE AGREEMENT," ET CETERA.  DO YOU WANT A



        20  LEGAL OPINION FROM HIM?



        21           MR. HOLLEY:  NO.  I JUST WANT HIM TO ACKNOWLEDGE



        22  THAT, IN FACT, THE--HE'S TESTIFIED IN HIS WRITTEN DIRECT



        23  TESTIMONY ABOUT WHAT HE REFERS TO AS SCREEN RESTRICTIONS,



        24  BASED ON WHAT HE READS IN THE NEWSPAPERS.  I WANT HIM TO



        25  LOOK AT THE CONTRACTUAL TERMS BETWEEN MICROSOFT AND ITS�
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         1  OEM CUSTOMERS TO SEE WHAT THE TERMS REALLY ARE.



         2           THE COURT:  I THINK ALL ABOUT HE CAN DO IS TO



         3  AGREE AS TO WHETHER OR NOT YOU HAVE READ THAT PORTION OF



         4  THE DOCUMENT CORRECTLY.



         5  BY MR. HOLLEY:



         6  Q.   MR. SOYRING, IF I ASKED YOU ANY QUESTIONS ABOUT THE



         7  WINDOWS 98 OEM PREINSTALLATION KIT, WOULD YOU HAVE ANY



         8  BASIS TO AGREE OR DISAGREE WITH THOSE TERMS OTHER THAN



         9  WHAT YOU READ IN THE DOCUMENT ITSELF?



        10  A.   I FEEL I WOULD HAVE TO READ THE DOCUMENT IN ITS



        11  ENTIRETY TO BE ABLE TO ANSWER THAT TYPE OF QUESTION.



        12  Q.   AND YOU HAVE NO KNOWLEDGE FROM ANY SOURCE WHATSOEVER



        13  CONCERNING THE TERMS OF THE WINDOWS 98 OEM PREINSTALLATION



        14  KIT; IS THAT CORRECT?



        15  A.   NO, THAT'S NOT WHAT I'VE STATED.  I'VE STATED, BASED



        16  ON THE MEDIA REPORTS I'VE READ AND BASED ON THE UNITED



        17  STATES GOVERNMENT'S COMPLAINT, I AM AWARE THAT THESE MAY



        18  EXIST.  THESE RESTRICTIONS MAY EXIST.  THIS IS THE FIRST



        19  TIME I HAVE SEEN SUCH A DOCUMENT, AND I WAS GOING TO POINT



        20  OUT THE IMPORTANT NOTE BELOW IT, TOO, SEEMS TO BE



        21  RESTRICTIVE CONSISTENT WITH WHAT I'VE HEARD.



        22  Q.   ALL THAT NOTE SAYS IS THAT YOU CANNOT CONFIGURE A



        23  PROGRAM TO RUN AUTOMATICALLY AT THE INITIAL BOOT OF THE



        24  MACHINE; IS THAT CORRECT?



        25  A.   WHAT THAT SAYS TO ME IS THAT I WOULD IMPLY THAT THE�

                                                           16



         1  MANUFACTURER CANNOT MAKE THAT CHANGE, AND THAT ONCE THE



         2  SYSTEM BOOTS THE FIRST TIME, THE END USER ONLY THEN IS



         3  ABLE TO MAKE THE CHANGE BUT NOT PRIOR TO IT.



         4           SO THE FIRST SCREEN AN END USER WOULD SEE IS



         5  WHATEVER MICROSOFT DICTATES IS ON THAT FIRST SCREEN.



         6  Q.   JUST IN THE SAME WAY THAT IBM WOULD SUE ME IF I



         7  CHANGED THE FIRST SCREEN OF OS-2 WARP 4 TO SAY THIS



         8  MACHINE WAS DESIGNED BY YOUR ENEMY FUJITSU, WOULDN'T YOU?



         9  A.   IF YOU WERE FUJITSU, WE MAY SUE YOU IN A DIFFERENT



        10  WAY, BUT IT WOULDN'T HAVE TO DO WITH THAT PARTICULAR



        11  PROVISION.  IT'S ONLY THAT YOU'RE MISREPRESENTING THE



        12  OWNERSHIP OF INTELLECTUAL PROPERTY, AND IT WOULD HAVE



        13  NOTHING TO DO WITH THIS AGREEMENT.



        14  Q.   WERE YOU AWARE THAT ON MAY 22ND OF 1998, MICROSOFT



        15  SENT A LETTER TO THE IBM CORPORATION DEALING WITH THE



        16  WINDOWS INITIAL BOOT PROCESS?



        17  A.   NO, I'M NOT AWARE OF SUCH A LETTER BEING SENT.



        18  Q.   SO, YOU DIDN'T LOOK AT THAT LETTER BEFORE YOU



        19  SUBMITTED YOUR WRITTEN DIRECT TESTIMONY TO THE COURT; IS



        20  THAT CORRECT?



        21  A.   THAT IS CORRECT.



        22  Q.   SO, WHEN YOU MADE STATEMENTS IN PARAGRAPHS 30 THROUGH



        23  34 ABOUT WHAT YOU UNDERSTOOD MICROSOFT'S RESTRICTIONS TO



        24  BE, YOU DIDN'T BOTHER TO FIND OUT WHAT MICROSOFT HAD TOLD



        25  IBM ON THAT SUBJECT ON THE 22ND OF MAY OF THIS YEAR, DID�
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         1  YOU?



         2  A.   WHEN I MADE THE STATEMENTS CONTAINED IN PARAGRAPH 30,



         3  NOT 31, 32, 33, OR 34, BUT ONLY WITH STATEMENT 30, WHERE I



         4  STATED, "IT IS MY UNDERSTANDING," AND THEN I GO ON TO SAY,



         5  "IF SO," THEN THAT'S WHERE I WAS REFERRING TO THE



         6  RESTRICTIONS.



         7           MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S



         8  EXHIBIT 1886 A LETTER TO THE IBM CORPORATION FROM KAREN



         9  HURLBUT IN OEM OPERATIONS AT MICROSOFT LICENSING IN



        10  NEVADA, DATED MAY 22ND, 1998.



        11           MR. HOUCK:  NO OBJECTION.



        12           THE COURT:  DEFENDANT'S 1886 IS ADMITTED.



        13                         (DEFENDANT'S EXHIBIT NO. 1886 WAS



        14                          ADMITTED INTO EVIDENCE.)



        15  BY MR. HOLLEY:



        16  Q.   NOW, DIRECTING YOUR ATTENTION, MR. SOYRING, TO THE



        17  FIRST SENTENCE OF THIS LETTER WHICH BEGINS, "THE PURPOSE



        18  OF THIS LETTER AND THE ATTACHED DOCUMENTS IS," WERE YOU



        19  AWARE THAT AS OF MAY 22ND OF 1998, THE IBM CORPORATION HAD



        20  THE RIGHT, PURSUANT TO ITS LICENSE AGREEMENTS WITH



        21  MICROSOFT FOR WINDOWS 98, TO SUBSTITUTE AN ALTERNATE



        22  REGISTRATION PROCESS AND AN ALTERNATE ISP SIGNUP PROCESS



        23  PROVIDED BY IBM IN THE INITIAL BOOT PROCESS OF THE



        24  OPERATING SYSTEM?



        25  A.   NO, I WAS NOT AWARE OF THIS DOCUMENT OR THE ACTIVITY�
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         1  SURROUNDING IT.



         2  Q.   WHEN YOU SAY IN PARAGRAPH 30, MR. SOYRING, OF YOUR



         3  WRITTEN DIRECT TESTIMONY THAT MICROSOFT PREVENTS PC



         4  SUPPLIERS FROM CONFIGURING THEIR MACHINES SO THAT A



         5  PARTICULAR APPLICATION IS DISPLAYED ON THE USER'S COMPUTER



         6  SCREEN WITHOUT FIRST DISPLAYING THE STANDARD MICROSOFT



         7  WINDOWS SCREEN WHEN THE MACHINE IS TURNED ON, YOU ARE



         8  REFERRING THERE ONLY TO THE VERY FIRST TIME A NEW MACHINE



         9  IS TAKEN OUT OF THE BOX AND TURNED ON; IS THAT CORRECT?



        10  A.   I'M REFERRING TO THE TIME--THE FIRST TIME AN END USER



        11  BOOTS UP THE MACHINE, AFTER IT RECEIVES IT FROM WHOMEVER



        12  THEY--WHATEVER COMPANY THEY PURCHASE FROM.  ONCE IT'S IN



        13  THE USERS HANDS AND THEY BOOT IT UP ONCE, THEY SEE, IS MY



        14  UNDERSTANDING, THE MICROSOFT SCREENS THAT HAVE BEEN



        15  DICTATED.  AND THEN THEY HAVE THE OPTION AFTERWARDS TO



        16  CHANGE, IF THEY HAVE THE TECHNICAL CAPABILITY TO DO IT.



        17  Q.   SO END USERS, LIKE YOURSELF, ARE FREE TO MAKE



        18  WHATEVER CHANGES THEY WANT TO WINDOWS 98 AND HAVE THOSE



        19  CHANGES TAKE EFFECT FOR EVERY SUBSEQUENT TIME THAT THE



        20  COMPUTER IS TURNED ON; CORRECT?



        21  A.   END USERS WITH THE TECHNICAL SKILLS THAT I HAVE ARE



        22  CAPABLE OF DOING THAT.  I JUST PURCHASED A PC FOR MY



        23  PARENTS, AND I'M CONFIDENT THEY DO NOT HAVE THOSE SKILLS,



        24  AND I WILL MAKE THE MODIFICATIONS FOR THEM.



        25  Q.   ONE OF THE MODIFICATIONS THAT YOU OR I OR SOMEONE�
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         1  ELSE COULD MAKE TO A NEW PC WOULD BE TO HAVE THAT PC BOOT



         2  ON EACH SUBSEQUENT OCCASION DIRECTLY INTO NETSCAPE



         3  COMMUNICATOR; IS THAT RIGHT?



         4  A.   SOMEONE WITH THE TECHNICAL SKILLS TO GO--BE ABLE TO



         5  EITHER INSTALL OR BE ABLE TO FIND A PRE-INSTALLED NETSCAPE



         6  NAVIGATOR WOULD BE ABLE TO MAKE THE MODIFICATION SUCH THAT



         7  IT BOOTS UP AND STARTS NETSCAPE NAVIGATOR AS ONE OF THE



         8  FIRST APPLICATIONS THAT APPEAR.



         9  Q.   AND IF I BOUGHT AN IBM THINKPAD MODEL 600, I WOULDN'T



        10  HAVE TO GO FIND NETSCAPE COMMUNICATOR BECAUSE IT WOULD BE



        11  ALREADY PRESENT ON THE MACHINE; CORRECT?



        12  A.   NO.  I HAD TO SEARCH FOR NETSCAPE NAVIGATOR.  IT WAS



        13  BURIED IN A FOLDER.



        14  Q.   IT WAS ON THE MACHINE'S HARD DRIVE, WAS IT NOT?



        15  A.   IT CERTAINLY WASN'T IN AN OBVIOUS PLACE FOR ME.  I



        16  SEARCHED THROUGH SOME FOLDERS TO FIND IT, AND IT DID TAKE



        17  ME TIME TO FIND IT, AND I AM QUITE FAMILIAR WITH COMPUTER



        18  OPERATING SYSTEMS.



        19  Q.   IN PARAGRAPH 31 OF YOUR WRITTEN DIRECT TESTIMONY, YOU



        20  TALK ABOUT IBM CUSTOMERS WHO HAVE MODIFIED WHAT IBM CALLS



        21  THE WORKPLACE SHELL FOR OS-2; IS THAT CORRECT?



        22  A.   I HAVE TALKED ABOUT CUSTOMERS WHO HAVE CUSTOMIZED IT



        23  AND CHANGED THE APPEARANCE OF THE SCREEN FOR THEIR USERS.



        24  Q.   AND THE EXAMPLES THAT YOU GAVE ME AT YOUR DEPOSITION



        25  WERE AUTOMATED TELLER MACHINES MADE BY NCR IN SCOTLAND AND�
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         1  A RALSTON PURINA SYSTEM FOR THE PRODUCTION OF DOG AND CAT



         2  FOOD; IS THAT CORRECT?



         3  A.   YES.



         4  Q.   WINDOWS 98, AS WELL AS WINDOWS NT AND WINDOWS CE, CAN



         5  ALSO BE USED IN EMBEDDED APPLICATIONS, LIKE AUTOMATED



         6  TELLER MACHINES, CAN'T THEY?



         7  A.   I WOULD ASSUME THEY COULD BE.  I'M NOT FAMILIAR WITH



         8  THEM BEING USED THAT WAY.



         9  Q.   AND AS FAR AS YOU KNOW, NOTHING IN MICROSOFT'S



        10  LICENSE AGREEMENTS PREVENTS EITHER SYSTEM INTEGRATORS OR



        11  VALUE-ADDED RESELLERS OR END USERS FROM CONFIGURING



        12  WINDOWS OPERATING SYSTEMS FOR USE IN EMBEDDED



        13  APPLICATIONS, LIKE AUTOMATED TELLER MACHINES; CORRECT?



        14  A.   I DON'T KNOW WHAT THE RESTRICTIONS ARE FROM A



        15  MICROSOFT STANDPOINT FOR EMBEDDED SYSTEMS.  I HAVE NOT



        16  SEEN THE CONTRACT NOR SPOKEN WITH VENDORS WHO MAY HAVE



        17  LICENSED THE MICROSOFT CODE FOR USE IN AN EMBODIED SYSTEM.



        18           I DO KNOW THAT WE DO LICENSE TO COMPANIES WHO



        19  BOTH EMBED IT AS WELL AS OTHER COMPANIES WHO SHIP WHAT YOU



        20  MAY CONSIDER AS TRADITIONAL PC'S, WHO MAKE THOSE CHANGES



        21  TO THE USER INTERFACE.



        22  Q.   ARE YOU AWARE OF ANY PC MANUFACTURERS PROVIDING



        23  COMPUTERS TO HOME USERS WHO SHIP OS-2 WITHOUT A USER



        24  INTERFACE?



        25  A.   SINCE WE HAVE NO LONGER HAVE BEEN FOCUSING ON�
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         1  DEVELOPING OR SELLING OS-2 TO HOME PC USERS SINCE EARLY



         2  1996, I'M NOT AWARE OF ANY WHO CURRENTLY DO IT NOW.



         3           OUR EXPERIENCE IS PRIMARILY WITH ENTERPRISE



         4  CLIENTS.  THEY DO HAVE MANUFACTURERS WHO DO CHANGE THE



         5  SYSTEM BEFORE THEY SELL IT TO THEM, INCLUDING THE LOADING



         6  OF APPLICATIONS.



         7  Q.   ARE YOU FAMILIAR WITH AN ICON ON THE WINDOWS 95



         8  DESKTOP CALLED THE RECYCLE BIN?



         9  A.   YES, I AM.  I USE IT FREQUENTLY.



        10  Q.   AND WHEN YOU TALK IN YOUR DIRECT WRITTEN TESTIMONY



        11  ABOUT APPLICATIONS THAT MICROSOFT PUTS ON THE WINDOWS 95



        12  DESKTOP, WERE YOU REFERRING TO THE RECYCLE BIN?



        13  A.   NO, I WAS NOT.



        14  Q.   YOU'RE ALSO FAMILIAR, ARE YOU NOT, MR. SOYRING, WITH



        15  AN ICON ON THE WINDOWS 95 DESKTOP REFERRED TO AS "MY



        16  COMPUTER"?



        17  A.   I AM FAMILIAR WITH THAT ICON, YES.



        18  Q.   AND WHEN YOU SAID IN YOUR DIRECT WRITTEN TESTIMONY



        19  THAT MICROSOFT PLACES CERTAIN APPLICATIONS, OR COULD, ON



        20  THE WINDOWS DESKTOP, YOU WERE NOT REFERRING TO THE "MY



        21  COMPUTER" ICON, WERE YOU?



        22  A.   I WASN'T REFERRING TO THAT, NO, THAT'S CORRECT.



        23  Q.   AND YOU WERE ALSO NOT REFERRING TO THE NETWORK



        24  NEIGHBORHOOD ICON ON THE WINDOWS DESKTOP AS AN



        25  APPLICATION, WERE YOU?�

                                                           22



         1  A.   I WAS NOT THINKING OF THAT AS AN APPLICATION.



         2  Q.   WHICH ICONS ON THE WINDOWS DESKTOP, AS PROVIDED BY



         3  MICROSOFT, WERE YOU REFERRING TO AS APPLICATIONS IN



         4  PARAGRAPH 34 OF YOUR WRITTEN DIRECT TESTIMONY?



         5  A.   WHAT I STATE IS THAT MICROSOFT COULD ENSURE THAT



         6  APPLICATIONS ARE ALWAYS INCLUDED.  I DIDN'T SPECIFICALLY



         7  IDENTIFY ANY APPLICATIONS.



         8           AND WHAT I WAS THINKING OF AT THAT TIME WAS I WAS



         9  CONSIDERING A BROWSER AN APPLICATION, SUCH AS THE NETSCAPE



        10  NAVIGATOR BROWSER, AND MICROSOFT COULD PROVIDE SIMILAR



        11  FUNCTION TO THAT APPLICATION.  WHETHER IT CALLED IT AN



        12  APPLICATION OR NOT, I THINK, IS IRRELEVANT, BUT IT COULD



        13  PROVIDE IT AND GIVE ATTENTION TO THAT PARTICULAR



        14  APPLICATION.



        15  Q.   IN THE SAME WAY THAT IBM GIVES ATTENTION ON THE



        16  WORKPLACE SHELL USER INTERFACE TO THE CONNECTIONS ICON?



        17  A.   SIMILAR TO THAT, YES.  IBM DOES PROVIDE APPLICATIONS



        18  THAT WE DO HAVE APPEAR ON THE WORKPLACE SHELL, AND YES, WE



        19  DO THAT.



        20  Q.   NOW, YOU TOLD ME AT YOUR DEPOSITION, MR. SOYRING,



        21  THAT SUN MICROSYSTEMS IS A VERY POWERFUL COMPETITOR OF THE



        22  IBM CORPORATION, DIDN'T YOU?



        23  A.   SUN WE CONSIDER TO BE A VERY POWERFUL COMPETITOR OF



        24  IBM, YES.



        25  Q.   IF THAT IS SO, THEN WHY HAS IBM BEEN MEETING WITH SUN�
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         1  ON A ROUTINE BASIS THROUGHOUT 1998 TO TALK ABOUT



         2  POTENTIAL, TACTICAL, AND STRATEGIC ALTERNATIVES TO THEIR



         3  PREVIOUSLY INDEPENDENT WORK ON BOTH JAVA AND WEB-BROWSING



         4  SOFTWARE?



         5  A.   I DON'T KNOW HOW YOU CHARACTERIZE IT AS PREVIOUSLY



         6  INDEPENDENT WORK ON JAVA.



         7           ON WEB-BROWSING SOFTWARE, WE HAVE BEEN MEETING



         8  WITH A VARIETY OF VENDORS WHO COULD POTENTIALLY PROVIDE US



         9  WITH A WEB BROWSER BUILT USING THE JAVA LANGUAGE.



        10           MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S



        11  EXHIBIT 1896 AN E-MAIL MESSAGE FROM HELEN MCKINSTRY AT IBM



        12  AUSTIN TO RODNEY SMITH AT IBM RALEIGH, DATED MAY 25TH,



        13  1998.



        14           MR. HOUCK:  NO OBJECTION.



        15           THE COURT:  DEFENDANT'S 1896 IS ADMITTED.



        16                         (DEFENDANT'S EXHIBIT NO. 1896 WAS



        17                          ADMITTED INTO EVIDENCE.)



        18  BY MR. HOLLEY:



        19  Q.   UNDER THE SECTION OF THIS E-MAIL MESSAGE ENTITLED



        20  SUMMARY--



        21           THE COURT:  THIS IS SUN TO IBM?



        22           MR. HOLLEY:  I'M SORRY, YOUR HONOR.  THIS IS AN



        23  E-MAIL MESSAGE THAT WAS SENT FROM AN EMPLOYEE OF IBM'S



        24  FACILITY IN AUSTIN, TEXAS, TO AN EMPLOYEE OF IBM'S



        25  FACILITY IN RALEIGH, NORTH CAROLINA, COPIED TO CYNTHIA KAY�
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         1  OF SUN AND DAVID BOLOKER OF LOTUS AS WELL AS OTHER PEOPLE



         2  AT IBM.



         3           THE COURT:  OKAY.



         4  BY MR. HOLLEY:



         5  Q.   NOW, THE FIRST SENTENCE UNDER THE HEADING "SUMMARY,"



         6  MR. SOYRING, SAYS, "MUCH OF THE TWO HOURS WAS SPENT IN THE



         7  DISCUSSION OF THE OBJECTIVES AND POTENTIAL



         8  STRATEGIC"--EXCUSE ME--"POTENTIAL TACTICAL AND STRATEGIC



         9  ALTERNATIVES THAT IBM AND SUN HAVE INDEPENDENTLY BEEN



        10  WORKING ON IN THE BROWSER ARENA."



        11           DOES READING THAT REFRESH YOUR RECOLLECTION THAT



        12  THE TWO COMPANIES HAVE BEEN DISCUSSING WAYS THEY CAN WORK



        13  JOINTLY IN AREAS WHERE THEY HAD PREVIOUSLY BEEN WORKING



        14  INDEPENDENTLY?



        15  A.   AS I STATED, ALL I SIMPLY KNOW IS THAT IBM WAS



        16  LOOKING FOR A VARIETY OF VENDORS WHERE WE COULD IDENTIFY A



        17  SOURCE TO HAVE A JAVA BROWSER BUILT FOR US, IS ONE



        18  ACTIVITY.  IBM AND SUN HAD BEEN WORKING FOR A LONG TIME,



        19  AS WE ALREADY HAVE A PRE-EXISTING LICENSING AGREEMENT ON



        20  JAVA.



        21  Q.   AND THE REASON THAT YOU HAVE BEEN TALKING TO SUN



        22  ABOUT THIS WITH SOME FREQUENCY IN RECENT MONTHS IS BECAUSE



        23  NETSCAPE'S EFFORTS TO BUILD WHAT IT REFERRED TO IN A



        24  JOCULAR WAY AS THE JAVAGATOR HAVE FAILED; IS THAT CORRECT?



        25  A.   FIRST, I HAVE NOT HAD ANY OF THESE DISCUSSIONS, SO�
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         1  WHEN YOU SAY "YOU," I ASSUME YOU'RE REFERRING TO OTHERS



         2  OTHER THAN ME, IBM.



         3  Q.   I'M REFERRING TO THE CORPORATION, MR. SOYRING.



         4  A.   AND AS I STATED, I HAVE NOT BEEN INVOLVED WITH THESE



         5  DISCUSSIONS, SO I DON'T KNOW THE CONTEXT THAT THE



         6  DISCUSSIONS WAS CARRIED OUT IN.



         7           I CAN COMMENT ON JAVAGATOR.  WE WERE



         8  DEVELOPING--OR WE DO--ARE DEVELOPING A PRODUCT WHICH DOES



         9  HAVE A REQUIREMENT FOR A JAVA-BASED BROWSER--IN OTHER



        10  WORDS, A BROWSER THAT'S BEEN IMPLEMENTED IN THE JAVA



        11  LANGUAGE--AND WE ARE LOOKING FOR SOURCES TO BE ABLE TO



        12  POTENTIALLY BUY THAT TECHNOLOGY OR LICENSE THAT PARTICULAR



        13  TECHNOLOGY.



        14           JAVAGATOR WAS ONE OF THE ALTERNATIVE SOURCES WE



        15  WERE CONSIDERING.  AND UNTIL NETSCAPE RAN INTO FINANCIAL



        16  PROBLEMS WHERE PART OF THEIR REVENUE STREAM DRIED UP, THEY



        17  WERE GOING AHEAD AND DEVELOPING IT.  THEY STOPPED



        18  DEVELOPING IT SOON AFTER THEY HAD TO START GIVING AWAY



        19  THEIR BROWSER, OR AT LEAST THEY DECIDED TO GIVE AWAY THEIR



        20  BROWSER FOR A VARIETY OF REASONS.



        21  Q.   THAT'S NOT THE REASON AT ALL, IS IT, MR. SOYRING?



        22  THE REASON WHY THE JAVAGATOR EFFORT WAS ABANDONED WAS



        23  BECAUSE THE TECHNOLOGY WAS NOT COMPONENTIZED OR PORTABLE;



        24  CORRECT?



        25  A.   I DISAGREE WITH THAT STATEMENT.�
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         1           OUR ANALYSIS, AND IT'S BASED ON HAVING IBM



         2  ENGINEERS AND PROGRAMMERS WORKING IN CALIFORNIA



         3  HAND-IN-HAND WITH NETSCAPE DURING THE PORT OF THE NETSCAPE



         4  NAVIGATOR 3 TECHNOLOGY TO OS-2, WHICH WE CALLED NETSCAPE



         5  NAVIGATOR 2.02 FOR OS-2, THAT--DURING THAT PART OF THE



         6  TECHNOLOGY, WE OBVIOUSLY WERE ABLE TO ANALYZE NOT ONLY THE



         7  DESIGN DOCUMENTS BUT THE SOURCE CODE, AND IT WAS A



         8  CONCLUSION OF OUR ENGINEERS THAT THIS PRODUCT COULD EASILY



         9  BE MADE INTO A COMPONENTIZED PRODUCT.



        10           HOWEVER, THE PRODUCT IS CURRENTLY NOT WRITTEN IN



        11  JAVA.  THEREFORE, IT DOES REQUIRE A SUBSTANTIAL INVESTMENT



        12  TO BUILD A JAVA VERSION OF THE APPLICATION USING JAVA



        13  DESIGN PRINCIPLES.



        14  Q.   WHY DON'T YOU TAKE A LOOK AT WHAT HELEN MCKINSTRY AT



        15  IBM SAID ON THE NEXT PAGE OF THIS DOCUMENT IN THE SECOND



        16  COMPLETE PARAGRAPH UNDER THE HEADING "IN MORE DETAIL."



        17           SHE WRITES, "HOWEVER, AFTER FURTHER DISCUSSION,



        18  IT BECAME CLEAR THAT THERE WERE NO SIMPLE SOLUTIONS FOR



        19  THE BROWSER IN THE SHORT TERM, E.G., THE IDEA OF PORTING



        20  NAVIGATOR TO THE JAVA OS WAS RULED OUT, AS IBM HAD ALREADY



        21  INVESTIGATED THIS ALTERNATIVE AND FOUND THAT IT WAS NOT A



        22  FEASIBLE SHORT-TERM SOLUTION.  NETSCAPE IS NOT PORTABLE



        23  ENOUGH NOR COMPONENTIZED APPROPRIATELY TO ALLOW THIS



        24  WITHOUT GREAT EXPENSE AS WELL AS INTRODUCING NEW ISSUES



        25  SUCH AS SECURITY."�
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         1           DOES READING THIS DOCUMENT, MR. SOYRING, REFRESH



         2  YOUR RECOLLECTION THAT THE REASON WHY IBM ABANDONED THE



         3  NOTION OF A JAVA VERSION OF NAVIGATOR HAD NOTHING TO DO



         4  WITH NETSCAPE'S FINANCES AND EVERYTHING TO DO WITH



         5  TECHNICAL DEFECTS IN THE NAVIGATOR PRODUCT?



         6  A.   NO, IT DOES NOT.  WE LOOKED AT THE CURRENT NETSCAPE



         7  NAVIGATOR AT THAT TIME, AND IT WAS A SUBSTANTIAL EFFORT TO



         8  CONVERT IT INTO JAVA.  THAT IS REASONABLE TO EXPECT FOR



         9  THAT.



        10           WE ALSO HAVE CONCLUDED WITH ADDITIONAL STUDIES,



        11  SINCE THIS HAS BEEN WRITTEN BACK IN MAY OF 1998--WE HAVE



        12  GONE THROUGH MANY DIFFERENT CHANGES AND EVALUATIONS--THAT



        13  IT IS OUR CONCLUSION THAT THE NETSCAPE NAVIGATOR IS A



        14  WELL-DESIGNED PIECE OF CODE.  IT COULD BE RELATIVELY



        15  EASILY COMPONENTIZED TO MEET OUR NEEDS, AND IT COULD BE



        16  CONVERTED INTO JAVA.  SO, THIS WAS A FEASIBLE ALTERNATIVE.



        17  BY "SHORT TERM," COULD IT BE DONE IN DAYS?  NO, NOT A FEW



        18  DAYS.  LONGER-TERM INVESTMENT?  YES, IT COULD BE DONE.



        19  Q.   THAT IS NOT THE COURSE THAT IBM IS CURRENTLY ON WITH



        20  SUN, IS IT?



        21  A.   WE HAVE IDENTIFIED AND WE DO HAVE A PRIMARY CANDIDATE



        22  FOR A JAVA BROWSER, BUT AS I SAID, WE LOOKED AT SEVERAL



        23  ALTERNATIVES FOR ACHIEVING IT, AND WE THINK WE HAVE FOUND



        24  THE BEST ALTERNATIVE.



        25  Q.   WHICH IS WHAT?�
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         1  A.   WE THINK THAT THE BEST ALTERNATIVE FACING US RIGHT



         2  NOW WOULD BE TO LICENSE A JAVA BROWSER CALLED HOT JAVA



         3  THAT SUN MICROSYSTEMS IS DEVELOPING.



         4           MR. HOLLEY:  I WOULD LIKE TO OFFER, YOUR HONOR,



         5  AS 1892, A DOCUMENT ON THE NOTE PAD OF THE RITZ CARLTON



         6  HOTEL CONTAINING A LIST OF VARIOUS EMPLOYEES OF IBM AND



         7  SUN MICROSYSTEMS.



         8           MR. HOUCK:  NO OBJECTION.



         9           THE COURT:  TELL ME AGAIN WHAT THAT PURPORTS TO



        10  BE.



        11           MR. HOLLEY:  YOUR HONOR, AS I UNDERSTAND IT, THIS



        12  IS A SIGN-IN SHEET AT A MEETING AMONG SENIOR EXECUTIVES OF



        13  IBM AND SUN WHICH APPARENTLY OCCURRED AT A RITZ CARLTON



        14  HOTEL SOMEWHERE IN THE WORLD.



        15           THE COURT:  SOMEWHERE IN THE NORTH, YOU SAY?



        16           MR. HOLLEY:  SOMEWHERE IN THE WORLD, YOUR HONOR.



        17           THE COURT:  ALL RIGHT.  DEFENDANT'S 1892 IS



        18  ADMITTED.



        19                         (DEFENDANT'S EXHIBIT NO. 1892 WAS



        20                          ADMITTED INTO EVIDENCE.)



        21  BY MR. HOLLEY:



        22  Q.   MR. SOYRING, DO YOU KNOW WHY PEOPLE LIKE BILL JOY,



        23  THE CHIEF TECHNOLOGY OFFICER FOR JAVA; ERIC SCHMIDT, NOW



        24  THE CEO OF NOVELL AND AT THE TIME THE CHIEF TECHNOLOGY



        25  OFFICER AND PRESIDENT OF JAVASOFT; AND THE PRESIDENT OF�
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         1  SUN SOFT WERE MEETING IN A ROOM WITH SENIOR EXECUTIVES OF



         2  THE IBM CORPORATION WHEN YOU WERE COMPETING HEAD TO HEAD,



         3  THE TWO COMPANIES, ON A VARIETY OF FRONTS?



         4  A.   I DON'T KNOW THE SPECIFIC REASON FOR THIS MEETING OR



         5  WHY THEY WERE MEETING.  I COULD ONLY SPECULATE AS TO WHY



         6  THEY WERE MEETING.



         7  Q.   DOES IT SURPRISE YOU THAT ALL OF THESE SENIOR



         8  EXECUTIVES OF THE TWO COMPANIES WERE IN A ROOM TOGETHER,



         9  TALKING, GIVEN THAT YOU TOLD ME AT YOUR DEPOSITION THAT



        10  SUN WAS IBM'S TOUGHEST COMPETITOR?



        11  A.   NO.  IT'S NOT UNUSUAL FOR MEETINGS OF VARIOUS



        12  COMPANIES TO OCCUR IN THE INDUSTRY TO TALK ABOUT



        13  OPPORTUNITIES TO LICENSE OR CROSS-LICENSE TECHNOLOGY FOR



        14  CERTAIN TECHNOLOGIES YET--AND FOR OTHER ASPECTS TO



        15  CONTINUE TO BE COMPETING VERY AGGRESSIVELY.



        16           MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S



        17  EXHIBIT 1895 AN E-MAIL MESSAGE FROM RODNEY SMITH OF IBM



        18  CORPORATION TO JON KANNEGAARD OF SUN MICROSYSTEMS, DATED



        19  MAY 15TH, 1998.  AND EMBEDDED WITHIN THAT MESSAGE IS



        20  ANOTHER MESSAGE FROM MR. SMITH OF IBM TO VARIOUS OF HIS--



        21           THE WITNESS:  I'VE GOT THE WRONG DOCUMENT.



        22           MR. HOLLEY:  COULD YOU BEAR WITH ME JUST ONE



        23  MOMENT, YOUR HONOR.



        24           (PAUSE.)



        25  BY MR. HOLLEY:�
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         1  Q.   I GUESS I HAVE BEEN FOILED ON THIS ONE, MR. SOYRING,



         2  SO YOU'RE IN LUCK.



         3           WERE YOU AWARE THAT IN MAY OF 1998, IBM AND SUN



         4  WERE MEETING TO TALK ABOUT A CLOSE JOINT WORKING



         5  RELATIONSHIP TO INSURE THAT THEY COULD WIN AGAINST



         6  MICROSOFT?



         7  A.   I'M NOT AWARE OF SPECIFIC MEETINGS THAT HAPPENED.



         8  Q.   ARE YOU AWARE THAT SUN AND IBM AND ORACLE AND



         9  NETSCAPE AND NOVELL HAVE BEEN MEETING WITHIN THE LAST 12



        10  MONTHS TO DISCUSS HOW THAT GROUP OF COMPANIES CAN INSURE



        11  THAT THEY WIN AGAINST MICROSOFT?



        12  A.   I'M NOT FAMILIAR WITH THESE MEETINGS.



        13  Q.   ARE YOU FAMILIAR WITH AN ACRONYM USED WITHIN THE IBM



        14  CORPORATION, S-O-N-I, STANDING FOR SUN, ORACLE, NETSCAPE,



        15  IBM?



        16  A.   I HAVE NOT HEARD THAT ACRONYM USED WITHIN IBM.



        17  Q.   HAVE YOU HEARD ANY OTHER ACRONYM OR ANY OTHER



        18  NICKNAME FOR THAT GROUP OF FOUR COMPANIES:  SUN, ORACLE,



        19  NETSCAPE, AND IBM?



        20  A.   THE ONLY ACRONYM I HAVE HEARD USED WITHIN IBM IS ONE



        21  THAT WAS ATTRIBUTED TO A TERM USED WITHIN MICROSOFT CALLED



        22  "NOISE," FOR NETSCAPE, ORACLE, IBM, SUN.



        23  Q.   AND EVERYONE ELSE.



        24  A.   AND EVERYONE ELSE.  THANK YOU FOR THE...



        25           THE COURT:  THAT'S AN ACRONYM YOU UNDERSTAND�
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         1  ORIGINATED AT MICROSOFT?



         2           THE WITNESS:  THAT'S WHERE--I READ IT IN A PUBLIC



         3  DOCUMENT, YES.  IT WAS IN THE TRADE PRESS.



         4           MR. HOLLEY:  YOUR HONOR, MS. WHEELER HAS BAILED



         5  ME OUT OF MY PROBLEM.  I WOULD LIKE, ONCE AGAIN, TO OFFER



         6  AS DEFENDANT'S EXHIBIT 1895 THE E-MAIL SENT BY MR. SMITH



         7  OF IBM TO MR. KANNEGAARD OF SUN, DATED MAY 15TH OF 1998.



         8           MR. HOUCK:  NO OBJECTION.



         9           THE COURT:  DEFENDANT'S EXHIBIT 1895 IS ADMITTED.



        10                         (DEFENDANT'S EXHIBIT NO. 1895 WAS



        11                          ADMITTED INTO EVIDENCE.)



        12  BY MR. HOLLEY:



        13  Q.   DIRECTING YOUR ATTENTION TO THE FIRST E-MAIL MESSAGE



        14  FROM MARGE PETESCH TO RODNEY SMITH, THE SUBJECT MATTER OF



        15  THAT IS IBM CONFIDENTIAL, "MY INCOMPLETE NOTES FROM



        16  SUN-IBM MEETING"; CORRECT?



        17  A.   YES, I SEE THAT.



        18  Q.   OKAY.  AND THE SECOND SENTENCE OF THE E-MAIL SAYS,



        19  THE WHOLE CONTEXT FOR THIS MEETING IS A, QUOTE, CLOSER,



        20  CLOSED QUOTE, JOINT WORKING RELATIONSHIP TO INSURE WE CAN



        21  WIN AGAINST MICROSOFT.  SO DOLLARS WERE PUT BEHIND THESE



        22  NUMBERS OR RESOURCES IBM HAS SIZED TO HELP/ASSIST.



        23           WHAT DOES IT MEAN INTERNAL TO THE IBM CORPORATION



        24  TO SAY THAT DOLLARS WERE PUT BEHIND SOMETHING?



        25  A.   I DON'T KNOW.  THAT'S A VERY GENERAL TERM, AND I�

                                                           32



         1  DON'T KNOW HOW IT'S BEING USED IN THIS CONTEXT.  THIS IS



         2  THE FIRST SAME I HAVE SEEN THIS.



         3  Q.   OKAY.  LOOKING DOWN AT RODNEY SMITH'S E-MAIL TO OTHER



         4  PEOPLE WITHIN THE IBM CORPORATION UNDER THE HEADING



         5  "BROADER IBM-SUN RELATIONSHIPS," THERE IS A REFERENCE



         6  THERE TO A DISCUSSION WITH ED ZANDER.  IT SAYS, "ED



         7  ZANDER.  ED OUTLINED AREAS OF COLLABORATION FROM HARDWARE,



         8  MIDDLEWARE, ET CETERA, ON HARDWARE WHERE HE WOULD LIKE TO



         9  CONTINUE TO TALK ABOUT CONTINUING A STRATEGIC RELATIONSHIP



        10  ALONG THE LINE OF JAVA CHIPS."



        11           NOW, YOU UNDERSTAND JAVA CHIPS, DO YOU NOT,



        12  MR. SOYRING, TO REFER TO MICROPROCESSORS THAT ARE CAPABLE



        13  OF RUNNING JAVA PROGRAMS NATIVELY, BARE TO THE METAL,



        14  WITHOUT A JAVA VIRTUAL MACHINE; RIGHT?



        15  A.   THAT COULD BE ONE INTERPRETATION OF IT.  IT COULD



        16  ALSO BE SEMICONDUCTOR CLIPS THAT ACCELERATE OR IMPROVE THE



        17  PERFORMANCE OR FUNCTION OF ONE ASPECT OF JAVA, SO I



        18  BELIEVE WHAT YOU'RE STATING IS SPECULATION.



        19  Q.   WHAT IS THE STATUS OF IBM'S DISCUSSIONS WITH SUN



        20  ABOUT BUILDING JAVA CHIPS THAT COULD RUN JAVA PROGRAMS



        21  FASTER THAN THEY RUN ON VIRTUAL MACHINES ON TOP OF INTEL



        22  MICROPROCESSORS?



        23  A.   I DON'T KNOW IF SUCH DISCUSSIONS ARE OCCURRING.  AND



        24  IF THEY ARE, I'M NOT INVOLVED WITH THEM.



        25  Q.   OKAY.  IN THE NEXT PARAGRAPH IT SAYS "NEXT IS�
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         1  MIDDLEWARE."



         2           CAN YOU TELL THE COURT WHAT THE TERM "MIDDLEWARE"



         3  MEANS TO YOU.



         4  A.   I INTERPRET MIDDLEWARE OR--MIDDLEWARE USUALLY MEANS



         5  TO ME APPLICATION--A TYPE OF APPLICATION PROGRAM OR



         6  SOFTWARE PROGRAM THAT PROVIDES A SET OF SERVICES TO



         7  APPLICATIONS, SUCH AS CONNECTING TO A DATABASE, ACCESSING



         8  INFORMATION, TO ASSIST APPLICATIONS IN PROCESSING



         9  TRANSACTIONS.  THE SOFTWARE PROGRAM IS TYPICALLY NOT



        10  PACKAGED AS PART OF THE OPERATING SYSTEM BUT IS LEFT AS



        11  OPTIONALLY INSTALLABLE.



        12  Q.   AND THE SECOND SENTENCE OF THIS BULLET POINT SAYS,



        13  "ED"--MEANING MR. ZANDER FROM SUN--"OUTLINES SUN'S



        14  POSITION NOT TO GET INTO THE DATABASE BUSINESS SYSTEMS



        15  MANAGEMENT AND SAW THIS AS A PLACE WHERE IBM AND SUN HAVE



        16  OPPORTUNITIES FOR CONTINUING AND FUTURE BUSINESS."



        17           IT IS TRUE, IS IT NOT, MR. SOYRING, THAT ONE OF



        18  THE CONDITIONS FOR THE CLOSE COOPERATION CURRENTLY GOING



        19  ON BETWEEN IBM AND ITS COMPETITOR, SUN, IS AN AGREEMENT BY



        20  SUN NOT TO ENTER THE MIDDLEWARE BUSINESS, WHICH MEANS NOT



        21  TO GO INTO DATABASES LIKE DB2 AND NOT TO GO INTO THE



        22  SYSTEM MANAGEMENT BUSINESS THAT IBM'S TIVOLI SUBSIDIARY IS



        23  ENGAGED IN; CORRECT?



        24  A.   I KNOW OF SUCH AGREEMENT, AND THIS IS THE FIRST TIME



        25  I HAVE SEEN THIS DOCUMENT.�
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         1  Q.   OKAY.  TURN TO THE SECOND PAGE OF THIS DOCUMENT UNDER



         2  THE HEADING, ON UNIX, WHICH APPEARS JUST BEFORE THE



         3  HEADING, JAVA.



         4           AM I RIGHT, MR. SOYRING THAT, AIX, WHICH IS IBM'S



         5  UNIX VERSION, AND SOLARIS, WHICH IS SUN'S UNIX VERSION, AN



         6  OPEN DESKTOP AND UNIX WARE, WHICH ARE PROVIDED BY THE



         7  SANTA CRUZ OPERATION ARE THE LEADING VARIANTS OF THE UNIX



         8  OPERATING SYSTEM AVAILABLE FOR SERVERS AND WORK STATIONS?



         9  A.   I WOULD SAY THAT IBM'S AIX, SUN SOLARIS, SCO'S



        10  UNIX'S, OR--AS WELL AS OTHER VENDORS, LIKE HPUX FROM



        11  HEWLETT PACKARD, ARE AMONGST THE LEADING VENDORS IN TERMS



        12  OF TOTAL SALES OF THAT OPERATING SYSTEM OR SHIPMENTS OF



        13  THAT OPERATING SYSTEM, HOWEVER IT'S MEASURED.



        14  Q.   NOW, GIVEN THAT THEY ARE THE LEADING COMPETITORS WITH



        15  ONE ANOTHER IN THE SERVER AND WORK STATION OPERATING



        16  BUSINESS, CAN YOU EXPLAIN TO ME WHY THE ACTION ITEM ON



        17  THIS MEMO SAYS, "WE AGREED TO PUT A COUPLE OF FOLKS TO SEE



        18  HOW WE COULD SETTLE ON A ROAD MAP FOR A CONVERGED SOLARIS



        19  AIX SCO"?



        20  A.   I COULD ONLY SPECULATE ON THAT.  I DON'T KNOW THE



        21  REASON OR WHAT THEY WERE THINKING AS PART OF THESE



        22  DISCUSSIONS.



        23  Q.   DOES THAT SURPRISE YOU THAT THREE COMPETING OPERATING



        24  SYSTEM VENDORS--SUN, IBM, AND THE SANTA CRUZ



        25  OPERATION--WERE MEETING TO SETTLE ON A ROAD MAP FOR�

                                                           35



         1  CONVERGING THEIR PRODUCTS?



         2  A.   I DON'T KNOW WHAT THEY WERE MEETING FOR, WHAT THE



         3  PURPOSE OF THE MEETING WAS.



         4           AGAIN, THIS IS THE FIRST TIME I HAVE SEEN THIS



         5  DOCUMENT, SO I DON'T KNOW THE CONTEXT IN WHICH IT WAS



         6  WRITTEN.



         7  Q.   WHO IS JOHN M. THOMPSON AT THE IBM CORPORATION?



         8  A.   JOHN M. THOMPSON IS THE IBM SENIOR VICE PRESIDENT AND



         9  GROUP EXECUTIVE FOR THE IBM SOFTWARE GROUP.



        10  Q.   SO, HE IS THE SENIOR EXECUTIVE WITHIN THE IBM



        11  CORPORATION AS REGARDS SOFTWARE; IS THAT CORRECT?



        12  A.   IN ESSENCE, YES.



        13  Q.   ARE YOU AWARE THAT MR. THOMPSON HAS BEEN LEADING



        14  IBM'S EFFORTS TO COOPERATE WITH SUN AND NETSCAPE IN ORDER



        15  TO NEUTRALIZE MICROSOFT'S EFFORTS IN THE AREA OF JAVA?



        16  A.   I'M AWARE OF VARIOUS IBM EXECUTIVES WHO MANAGE THE



        17  RELATIONSHIPS WITH THESE COMPANIES.  I'M NOT AWARE OF ANY



        18  INITIATIVES OF JOHN THOMPSON'S TO LEAD SUCH AN OVERALL



        19  INITIATIVE.



        20           MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S



        21  EXHIBIT 1894, AN E-MAIL MESSAGE FROM JOHN M. THOMPSON OF



        22  THE IBM CORPORATION TO SCOTT MCNEALY, THE CHIEF EXECUTIVE



        23  OFFICER OF SUN MICROSYSTEMS, AND JIM BARKSDALE, THE CHIEF



        24  EXECUTIVE OFFICER OF NETSCAPE COMMUNICATIONS CORPORATION.



        25           MR. HOUCK:  NO OBJECTION.�
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         1           THE COURT:  DEFENDANT'S 1894 IS ADMITTED.



         2                         (DEFENDANT'S EXHIBIT NO. 1894 WAS



         3                          ADMITTED INTO EVIDENCE.)



         4  BY MR. HOLLEY:



         5  Q.   NOW, DIRECTING YOUR ATTENTION, MR. SOYRING, TO THE



         6  FIRST BULLET POINT UNDER THE ITEM NUMBERED ONE, "DELIVER



         7  ON JAVA'S PROMISE," WERE YOU AWARE THAT NETSCAPE, IBM,



         8  SUN, AND PERHAPS OTHER COMPANIES, WERE COOPERATING TO, IN



         9  MR. THOMPSON'S WORDS, MINIMIZE THE PERFORMANCE GAP BETWEEN



        10  MICROSOFT'S IMPLEMENTATION AND THE IMPLEMENTATION SHIPPING



        11  WITH NETSCAPE NAVIGATOR, AND THAT IMPLEMENTATION REFERS TO



        12  JAVA IMPLEMENTATIONS?  DID YOU KNOW THAT WAS HAPPENING?



        13  A.   I WAS AWARE OF ACTIVITIES WITHIN IBM TO IMPROVE



        14  PERFORMANCE, AND WE MADE, SINCE THIS LETTER WAS WRITTEN,



        15  DRAMATIC IMPROVEMENTS IN THE PERFORMANCE OF IBM'S



        16  IMPLEMENTATION OF JAVA.  I'M AWARE OF WHAT I'VE READ



        17  THROUGH THE PRESS AND STATEMENTS ISSUED THROUGH THE



        18  MARKETING ORGANIZATION OF SUN MICROSYSTEMS OF WHAT THEY



        19  HAVE DONE TO ACQUIRE TECHNOLOGY CALLED HOT SPOT TECHNOLOGY



        20  AND THEIR INTENTION TO INCLUDE THAT IN JAVA 1.2 TO FURTHER



        21  IMPROVE PERFORMANCE.



        22           I'M NOT AWARE OF ANY ACTIVITIES BETWEEN THE



        23  COMPANIES SIMPLY BECAUSE I'M NOT INVOLVED IN THOSE



        24  ACTIVITIES EITHER ON A DAY-TO-DAY BASIS OR EVEN IRREGULAR



        25  BASIS.�
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         1  Q.   BUT YOU ARE--



         2  A.   --I'M NOT IN THOSE MEETINGS.



         3  Q.   SORRY, DIDN'T MEAN TO INTERRUPT.  BUT YOU ARE AWARE



         4  THAT THE THREE COMPANIES ESTABLISHED WHAT THEY REFERRED TO



         5  AS A PORTING AND TUNING CENTER NEAR NETSCAPE'S OFFICES IN



         6  MOUNTAIN VIEW, CALIFORNIA, IN ORDER TO JOINTLY OPTIMIZE



         7  THEIR IMPLEMENTATIONS OF JAVA IN ORDER TO COMPETE MORE



         8  EFFECTIVELY WITH MICROSOFT?



         9  A.   I WAS AWARE OF AN ANNOUNCEMENT TO START A TUNING



        10  CENTER THAT--WHOSE INTENTION WAS TO MAKE SURE THAT JAVA



        11  RAN WELL ON THE LEADING PLATFORMS IN THE INDUSTRY.  THAT



        12  JAVA TUNING CENTER WAS NEVER CREATED.  WE FOUND OTHER



        13  MEANS TO IMPROVE THE PERFORMANCE OF OUR PRODUCTS, AND I



        14  KNOW WE WENT AHEAD INDIVIDUALLY WITHIN IBM, AND WE'VE MADE



        15  DRAMATIC IMPROVEMENTS IN THE PERFORMANCE OF OUR JAVA



        16  IMPLEMENTATIONS.



        17  Q.   WITH THE ASSISTANCE OF SUN AND NETSCAPE?



        18  A.   I DON'T KNOW IF SUN OR NETSCAPE HAD ANY INVOLVEMENT.



        19  I'M ONLY AWARE OF WORK THAT WE HAVE DONE IN IBM HURSLEY,



        20  ENGLAND, LABORATORIES; OUR HAIFA, ISRAEL, LABORATORIES;



        21  OUR TOKYO, JAPAN, LABORATORIES; AND AUSTIN, TEXAS,



        22  LABORATORIES, ALL FOCUSED ON IMPROVING VARIOUS ASPECTS OF



        23  JAVA PERFORMANCE.



        24  Q.   I WOULD LIKE TO DIRECT YOUR ATTENTION, MR. SOYRING,



        25  TO THE THIRD BULLET POINT UNDER NUMBER THREE ON THE THIRD�
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         1  PAGE OF DEFENDANT'S EXHIBIT 1894.  IT SAYS, "WE MUST



         2  ENGAGE OUR OTHER PARTNERS TO BUNDLE NAVIGATOR AND/OR JAVA



         3  COMPATIBLES JVM'S WITH THEIR PRODUCTS."



         4           "JVM" IS A SHORT FORM FOR JAVA VIRTUAL MACHINE;



         5  IS THAT CORRECT?



         6  A.   THAT'S CORRECT.



         7  Q.   AND IT SAYS, "WE SHOULD START WITH ORACLE AND



         8  NOVELL."



         9           SO, THIS IS A DOCUMENT GOING FROM MR. THOMPSON AT



        10  IBM TO NETSCAPE AND SUN, AND HE IS SUGGESTING THAT THE



        11  DISCUSSIONS BE EXPANDED TO INCLUDE OTHER PARTNERS, ORACLE



        12  AND NOVELL; IS THAT CORRECT?



        13  A.   WELL, IT'S A DOCUMENT WRITTEN TO SCOTT MCNEALY WITH A



        14  COPY TO OTHERS.  SCOTT IS THE ONLY ONE ON THE "TO LIST" IN



        15  MY COPY OF THE LETTER.



        16  Q.   OKAY.  BUT THE FIRST CARBON COPY ON THE DOCUMENT IS



        17  TO JAMES BARKSDALE, THE CEO OF NETSCAPE; CORRECT?



        18  A.   I ASSUME THAT THAT'S HIS INTERNET ADDRESS.



        19  Q.   OKAY.  AND WHAT MR. THOMPSON AT IBM IS SUGGESTING TO



        20  MR. MCNEALY, THE CHIEF EXECUTIVE OFFICER OF HIS COMPETITOR



        21  AT SUN, COPIED TO MR. BARKSDALE, IS THAT THE THREE



        22  COMPANIES SHOULD SEEK TO INTEREST ORACLE AND NOVELL IN



        23  THEIR JOINT EFFORTS; CORRECT?



        24  A.   EXCUSE ME.  SINCE I HAVEN'T SEEN THIS, I NEED TO READ



        25  IT.�
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         1           MR. HOUCK:  I OBJECT TO THE LACK OF FOUNDATION.



         2           THE COURT:  I WILL LET HIM GIVE HIS UNDERSTANDING



         3  OF THE DOCUMENT.  OBJECTION IS OVERRULED.



         4           THE WITNESS:  I READ JUST THAT ONE PARAGRAPH, SO



         5  I HAVEN'T READ THE CONTEXT OF THE REST OF LETTER OR DON'T



         6  KNOW THE DISCUSSION THAT WAS GOING ON RELATED TO THIS.



         7  BUT WHAT WAS THE QUESTION?



         8  BY MR. HOLLEY:



         9  Q.   MY QUESTION WAS:  WERE YOU AWARE THAT THE THREE



        10  COMPANIES--IBM, SUN, AND NETSCAPE--WERE DISCUSSING



        11  EXPANDING THEIR GROUP TO INCLUDE ORACLE AND NOVELL?



        12  A.   I WAS AWARE THAT WE, IBM, WERE TRYING TO AGGRESSIVELY



        13  PROMOTE AND ENCOURAGE THE ADOPTION OF JAVA, THE STANDARD



        14  JAVA IMPLEMENTATION, WORLDWIDE ON AS MANY SYSTEMS AS



        15  POSSIBLE.  I WAS NOT AWARE OF MEETINGS OR ANY DISCUSSIONS



        16  GOING ON WITH OTHER VENDORS, NOR WHAT THOSE DISCUSSIONS



        17  MAY HAVE BEEN LEADING TO.



        18  Q.   THE NEXT SENTENCE SAYS, "I WILL CALLER ERIC



        19  SCHMIDT"--ERIC SCHMIDT IS THE CEO OF NOVELL; CORRECT?



        20  A.   YES, HE IS.



        21  Q.   --"IF YOU WILL CALL LARRY ELLISON," WHO IS THE CEO OF



        22  ORACLE, "TO START THE CONVERSATION."



        23           DO YOU SEE THAT?



        24  A.   YES, I DO SEE THAT IN THIS LETTER.



        25  Q.   AND THEN IT SAYS, "PERHAPS LARRY COULD HELP US WITH�
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         1  APPLE."



         2           DID YOU KNOW THAT APPLE WAS PART OF THESE



         3  DISCUSSIONS BETWEEN SUN, IBM, NETSCAPE, NOVELL, AND ORACLE



         4  ABOUT HOW TO COMPETE WITH MICROSOFT ON JAVA?



         5  A.   AS I SAID, I WAS NOT AWARE OF THE DISCUSSIONS, NOR



         6  THIS LETTER UNTIL THIS CASE.



         7  Q.   LOOK UNDER THE HEADING NUMBER FOUR THAT SAYS, "PUT



         8  MICROSOFT ON THE DEFENSIVE," PARTICULARLY IN THE SECOND



         9  PARAGRAPH WHICH SAYS, "WE MUST WORK TOGETHER USING ALL OF



        10  OUR COLLECTIVE CONTACTS TO ESTABLISH JAVA AS THE STANDARD.



        11  WE MUST MOVE QUICKLY TO PREEMPT MICROSOFT."



        12           DO YOU THINK IT IS APPROPRIATE, MR. SOYRING, FOR



        13  SIX OF THE LARGEST SOFTWARE COMPANIES IN THE WORLD TO



        14  AGREE WITH ONE ANOTHER, TO COLLUDE WITH ONE ANOTHER TO



        15  COMPETE WITH MICROSOFT?



        16           MR. HOUCK:  OBJECTION.



        17           THE COURT:  SUSTAINED.



        18  BY MR. HOLLEY:



        19  Q.   IF I ADDED TOGETHER THE COLLECTIVE FINANCIAL



        20  RESOURCES OF THE IBM CORPORATION, SUN MICROSYSTEMS,



        21  NETSCAPE COMMUNICATIONS CORPORATION, ORACLE, NOVELL AND



        22  APPLE, THEY WOULD DWARF THE MICROSOFT CORPORATION ON ANY



        23  MEASURE OF FINANCIAL STRENGTH, WOULD THEY NOT?



        24  A.   EXCEPT, PERHAPS, FOR MARKET CAPITALIZATION.



        25  Q.   YOU MAY BE WRONG THERE, BUT I WILL ACCEPT THAT�
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         1  ANSWER.



         2           I HAVE NO FURTHER QUESTIONS, YOUR HONOR.



         3           THE COURT:  ALL RIGHT.  COUNSEL, APPROACH THE



         4  BENCH, PLEASE.



         5           (BENCH CONFERENCE.)



         6           THE COURT:  IS COUNSEL FOR IBM IN THE COURTROOM?



         7  MR. WEBER?



         8           (IN OPEN COURT.)



         9           THE COURT:  MR. WEBER, WOULD YOU APPROACH THE



        10  BENCH.



        11           (BENCH CONFERENCE.)



        12           THE COURT:  ARE THE CONCERNS ARTICULATED IN YOUR



        13  MOTION FOR AN EMERGENCY PROTECTIVE ORDER STILL AN ISSUE,



        14  OR HAVE THEY BEEN RESOLVED?



        15           MR. WEBER:  THEY HAVE BEEN ADDRESSED, YOUR HONOR.



        16           THE COURT:  THEY HAVE BEEN ADDRESSED?



        17           MR. WEBER:  YES.



        18           THE COURT:  MAY I TREAT YOUR MOTION AS WITHDRAWN?



        19  OR MAY I DENY IT AS MOOT?



        20           MR. WEBER:  THEY HAVE BEEN ADDRESSED AT LEAST



        21  PENDING THE INTRODUCTION OF VARIOUS DOCUMENTS, I THINK, BY



        22  THE GOVERNMENT.



        23           THE COURT:  ALL RIGHT.



        24           MR. WEBER:  AND THE AGREED-UPON--I THINK BETWEEN



        25  THE PARTIES TREATMENT OF THESE DOCUMENTS--�
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         1           THE COURT:  YOU AND MR. HOUCK CONFERRED, TOO?



         2           MR. HOUCK:  WE WILL MOVE INTO ADMISSION CERTAIN



         3  DOCUMENTS OF SOME OF THESE.  WE WERE GOING TO REQUEST THE



         4  COURT TO ENTERTAIN REQUESTS BY IBM TO SEAL CERTAIN



         5  DOCUMENTS BECAUSE THEY CONTAINED CONFIDENTIAL BUSINESS



         6  INFORMATION.



         7           THE COURT:  YOU ARE GOING TO CONFER DURING THE



         8  RECESS NOW?



         9           MR. HOUCK:  BEFORE I START MY REDIRECT, WE ARE



        10  GOING TO MOVE THE EXHIBITS INTO ADMISSION AND THEN



        11  APPROACH THE BENCH, AND YOUR HONOR--



        12           THE COURT:  YOU KNOW YOU ARE GOING TO MOVE WHICH



        13  ONES TO SEAL?



        14           MR. HOUCK:  YES.



        15           THE COURT:  YOU ARE IN AGREEMENT AS TO WHICH ONES



        16  ARE SEALED?



        17           MR. WEBER:  AS WELL AS, PERHAPS, GIVING MICROSOFT



        18  AND IBM AN OPPORTUNITY TO REDACT CERTAIN FINANCIAL



        19  INFORMATION ASSOCIATED WITH THOSE DOCUMENTS AND PERHAPS



        20  NOT PUT SOME OF THEM UNDER SEAL.



        21           MR. HOLLEY:  WE WILL TAKE CARE OF THIS, YOUR



        22  HONOR, DURING RECESS.



        23           THE COURT:  ALL RIGHT.  WE WILL TAKE A BRIEF



        24  RECESS.  AND LET US KNOW WHEN YOU ARE READY TO GO FORWARD.



        25           (END OF BENCH CONFERENCE.)�
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         1           THE COURT:  LET ME ARE REMIND THE SPECTATORS IN



         2  THE COURTROOM THAT THE COURT IS STILL IN SESSION WHEN WE



         3  HAVE A BENCH CONFERENCE, AND YOU ARE EXPECTED TO COMPORT



         4  YOURSELVES APPROPRIATELY.



         5           WE WILL TAKE A BRIEF RECESS.  COUNSEL, ADVISE ME



         6  WHEN WE ARE READY TO GO FORWARD.



         7           (BRIEF RECESS.)



         8           THE COURT:  ALL RIGHT.



         9           MR. HOUCK:  YOUR HONOR, BEFORE I COMMENCE MY



        10  REDIRECT EXAMINATION OF MR. SOYRING, I WOULD LIKE TO MOVE



        11  INTO EVIDENCE A NUMBER OF DOCUMENTS, INCLUDING GOVERNMENT



        12  EXHIBIT 660, 726, AND 754.



        13           THE COURT:  660...



        14           MR. HOUCK:  726 AND 754.



        15           THE COURT:  754?



        16           MR. HOUCK:  CORRECT.



        17           THEN I WOULD LIKE TO MOVE INTO EVIDENCE UNDER



        18  SEAL, PURSUANT TO AGREEMENT OF THE PARTIES, THE FOLLOWING



        19  GOVERNMENT EXHIBITS:  305, 306, 322, 461, 629, 979, 1123,



        20  1124, AND 1313.



        21           MR. HOLLEY:  YOUR HONOR, THE AGREEMENT OF THE



        22  PARTIES HAS ONLY TO DO WITH THE NOTION THAT THESE



        23  DOCUMENTS SHOULD BE FILED UNDER SEAL.  MICROSOFT



        24  STRENUOUSLY OBJECTS, IN PARTICULAR, TO GOVERNMENT



        25  EXHIBIT 305, WHICH IS A LETTER ADDRESSED TO PAULINE WAN AT�
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         1  THE DEPARTMENT OF JUSTICE, BUT IT'S UNSIGNED.  AND WE HAVE



         2  NEVER BEEN TOLD BY THE DEPARTMENT OF JUSTICE WHO WROTE



         3  THIS LETTER.  THEREFORE, I HAVE NO IDEA WHAT IT EVEN



         4  PURPORTS TO BE.



         5           THE COURT:  WELL, IT MAY NOT BE ADMISSIBLE, BUT



         6  THAT'S ONE OF THE ONES THEY TENDER TO FILE UNDER SEAL, SO



         7  LET'S NOT GO INTO ANY PARTICULARS ON THAT UNTIL I HAVE



         8  RULED ON THAT.



         9           MR. HOLLEY:  THAT'S CORRECT, YOUR HONOR.



        10           THE COURT:  TELL ME, MR. HOLLEY, ABOUT 267, 726,



        11  AND 754.



        12           MR. HOLLEY:  THOSE I HAVE NO OBJECTION TO.



        13           THE COURT:  ALL RIGHT.  THEY ARE ADMITTED.



        14                         (GOVERNMENT'S EXHIBIT NOS. 267,



        15                          726, AND 754 WERE ADMITTED INTO



        16                          EVIDENCE.)



        17           THE COURT:  NOW, IT'S AGREED, HOWEVER, THAT THE



        18  OTHERS ARE, IF ADMISSIBLE, APPROPRIATELY FILED UNDER SEAL



        19  AS DISTINGUISHED FROM REDACTED?



        20           MR. HOLLEY:  YES, YOUR HONOR.



        21           THE COURT:  ALL RIGHT.  NOW, ARE THERE ANY OF



        22  THOSE AS TO WHICH YOU OBJECT TO THE ADMISSIBILITY?



        23           MR. HOLLEY:  305, 306 AND 322, YOUR HONOR.



        24           THE COURT:  ALL RIGHT.  GOVERNMENT'S 461, 629,



        25  979, 1123, 1124, AND 1313 ARE ADMITTED.�
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         1                         (GOVERNMENT'S EXHIBIT NOS. 461,



         2                          629, 979, 1123, 1124, AND 1313 WAS



         3                          ADMITTED INTO EVIDENCE.)



         4           THE COURT:  AND I WILL TAKE A LOOK AT 305, 306



         5  AND 322 IN CAMERA AND DETERMINE WHETHER OR NOT THEY ARE



         6  ADMISSIBLE.



         7           MR. HOLLEY:  YOUR HONOR, I DON'T MEAN TO TAKE THE



         8  COURT'S TIME, BUT JUST BRIEFLY, I THINK I HAVE SAID MY



         9  PROBLEM WITH 305.



        10           AS TO 306 AND 322, THESE ARE BASICALLY COMPLAINTS



        11  LODGED BY LOTUS AND IBM WITH THE JUSTICE DEPARTMENT, WHICH



        12  IS, BASICALLY, THEIR VIEW OF VARIOUS FACTUAL AND LEGAL



        13  ISSUES WHICH THERE IS NO--AND THEY'RE BEING OFFERED, I



        14  TAKE IT, FOR THE TRUTH OF THE MATTERS ASSERTED--



        15           THE COURT:  WELL, I DON'T KNOW WHETHER THEY ARE



        16  OR NOT.



        17           MR. HOLLEY:  IF THEY ARE, YOUR HONOR, I OBJECT ON



        18  THAT BASIS.



        19           THE COURT:  I UNDERSTAND.



        20           I SUPPOSE I OUGHT TO TAKE A LOOK AT THOSE IN



        21  CAMERA, TOO.



        22           MR. HOUCK:  THAT'S FINE, YOUR HONOR.



        23           THE COURT:  BEFORE WE--IF YOU'RE GOING TO USE



        24  THEM--



        25           MR. HOUCK:  I DON'T PLAN TO USE THEM, SO I COULD�
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         1  PROCEED WITH MY EXAMINATION, AND YOUR HONOR CAN TAKE A



         2  LOOK AT THEM WHEN YOU HAVE A FEW MOMENTS.



         3           THE COURT:  DO YOU WANT TO START YOUR EXAMINATION



         4  WHEN YOU REACH THE POINT--



         5           MR. HOUCK:  I DON'T PLAN TO USE THE DOCUMENTS



         6  WITH THE WITNESS, IS WHAT I'M SAYING, SO IT'S NOT A



         7  PROBLEM WITH RESPECT TO MY EXAMINATION HERE NOW.



         8           THE COURT:  ALL RIGHT.  I JUST DON'T WANT TO



         9  LEAVE THIS HANGING HERE.



        10           MR. HOUCK:  WHATEVER YOUR HONOR WANTS.



        11           THE COURT:  DO THEY, IN ANY WAY, FORM A PREDICATE



        12  FOR WHAT IT IS THAT YOU ARE--



        13           MR. HOUCK:  THEY ARE RELATED TO HIS TESTIMONY.



        14  THEY DO SET FORTH IBM'S POSITION WITH RESPECT TO A NUMBER



        15  OF PRACTICES AT ISSUE HERE, AND SO THEY ARE RELATED TO THE



        16  TESTIMONY, BUT I DO NOT PLAN TO USE THEM DURING THE COURSE



        17  OF MY REDIRECT EXAMINATION.



        18           THE COURT:  WELL, RATHER THAN GET INTO ANYTHING



        19  THAT WE SHOULDN'T, I THINK I'M GOING TO TAKE A LOOK AT



        20  THEM IN CAMERA, IF I MAY.



        21           DO WE HAVE THEM HERE?



        22           MR. HOLLEY:  YOUR HONOR, I'M SORRY, BUT I DID



        23  NOTICE THAT 1313 FALLS INTO THE SAME CATEGORY AS 206 AND



        24  322 AS BEING A COMPLAINT BY LOTUS FOR THE DEPARTMENT OF



        25  JUSTICE.�
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         1           THE COURT:  ALL RIGHT.  LET ME TAKE A LOOK AT



         2  THEM, AND WE WILL SEE WHERE WE GO INTO THERE.



         3           MR. HOUCK:  IBM'S COUNSEL HAS ASKED ME TO INFORM



         4  THE COURT THAT THERE ARE STILL A NUMBER OF IBM DOCUMENTS



         5  THAT ARE THE SUBJECT OF IBM'S MOTION THAT WE MAY MOVE INTO



         6  EVIDENCE AT SOME FUTURE POINT IN TIME, AND THAT HE WOULD



         7  LIKE TO HAVE HIS MOTION STAY AS IS WITHOUT BEING RULED



         8  UPON BY THE COURT UNTIL WE HAVE RESOLVED ALL OF OUR



         9  PROBLEMS.



        10           THE COURT:  ALL RIGHT.  IS IT SOMETHING WE ARE



        11  GOING TO GET TO TODAY?



        12           MR. HOUCK:  NO.  THEY WANT TO KEEP THE MOTION IN



        13  ABEYANCE UNTIL WE RESOLVE ALL THE PROBLEMS WITH THE IBM



        14  DOCUMENTS.



        15           THE COURT:  ALL RIGHT.  MR. WEBER, I WON'T MAKE A



        16  MOVE WITHOUT YOU.



        17           MR. WEBER:  THANK YOU, YOUR HONOR.



        18           THE COURT:  ALL RIGHT.  GIVE ME A FEW MINUTES.



        19           (BRIEF RECESS.)



        20           THE COURT:  YOU GOT A PROPROSAL?



        21           MR. HOUCK:  I BELIEVE COUNSEL AGREED THAT WE



        22  OFFER THEM NOT FOR THE TRUTH OF THE MATTER ASSERTED, BUT



        23  FOR THE PROPOSITION THAT THEY REPRESENT IBM'S



        24  UNDERSTANDING AS OF THE TIME OF THE EXHIBITS; THAT WILL BE



        25  ACCEPTABLE.�
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         1           MR. BOIES:  I THINK THE OFFER THAT IS AGREEABLE



         2  IS THAT THESE ARE BEING OFFERED FOR THE PURPOSE OF SHOWING



         3  IBM'S STATED POSITION AT THE TIME THAT THEY WERE WRITTEN.



         4  AND I BELIEVE AS TO THAT OFFER, DEFENDANT DOES NOT HAVE AN



         5  OBJECTION, AND FOR PRESENT PURPOSES THAT OFFER IS



         6  SATISFACTORY TO US.



         7           THE COURT:  ALL RIGHT.



         8           MR. HOLLEY:  OTHER THAN A RELEVANCE OBJECTION,



         9  YOUR HONOR.  I STILL DON'T THINK--



        10           THE COURT:  ALL RIGHT.  I WILL ADMIT THEM FOR THE



        11  LIMITED PURPOSE FOR WHICH THEY ARE OFFERED.  305, 306,



        12  322, AND 1313 ARE ADMITTED.



        13                         (GOVERNMENT'S EXHIBIT NOS. 305,



        14                          306, 322 AND 1313 WERE ADMITTED



        15                          INTO EVIDENCE.)



        16           MR. HOUCK:  I JUST NOTICED WE SEEM TO BE MISSING



        17  A WITNESS.



        18           (PAUSE.)



        19           THE COURT:  YOU MAY PROCEED, MR. HOUCK.



        20           MR. HOUCK:  THANK YOU, YOUR HONOR.



        21                     REDIRECT EXAMINATION



        22  BY MR. HOUCK:



        23  Q.   I WOULD LIKE TO ASK SOME QUESTIONS ABOUT THE LAST



        24  EXHIBIT THAT MR. HOLLEY SHOWED YOU, WHICH WAS THE



        25  DEFENDANT'S EXHIBIT 1894.  IF I COULD, I WOULD LIKE THE�
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         1  MICROSOFT LITIGATION SUPPORT PEOPLE TO PUT IT UP ON THE



         2  SCREEN FOR US.  THANK YOU.



         3           I WOULD LIKE TO ASK YOU A COUPLE OF QUESTIONS



         4  ABOUT PAGE THREE.  AND IF YOU COULD BLOW UP THE PARAGRAPH,



         5  THE FIRST DOT UNDER NUMBER THREE, "CHANGE," THE SENTENCE



         6  THERE STATES, MR. SOYRING, "WE MUST CLEARLY EXPLAIN TO OUR



         7  CUSTOMERS THAT INTERNET EXPLORER IS MICROSOFT'S PRIMARY



         8  WEAPON TO KILL 100 PERCENT PURE JAVA."



         9           DO YOU HAVE ANY UNDERSTANDING AS TO WHAT THIS



        10  SUBJECT RELATES TO?



        11  A.   I'M SORRY, I'M TRYING TO FIND THIS STATEMENT HERE.



        12  Q.   IT BEGINS IN THE DOT THAT BEGINS "PROMOTING NETSCAPE



        13  NAVIGATOR," AND THEN IT'S THE SECOND SENTENCE.



        14  A.   "WE MUST CLEARLY EXPLAIN TO OUR CUSTOMERS"?



        15  Q.   CORRECT.



        16           DO YOU HAVE ANY UNDERSTANDING AS TO WHAT THAT



        17  SUBJECT MATTER IS?



        18  A.   I KNOW, AS OUR DISCUSSIONS WITHIN IBM, WHAT THE



        19  THREAT HAS BEEN AS PERCEIVED BY OUR CUSTOMERS, AND



        20  EXPLAINED TO US.  AND I HAVE COMMUNICATED THAT TO THE IBM



        21  PRODUCT DEVELOPMENT ORGANIZATION WHOSE RESPONSIBILITY IS



        22  FOR THE JAVA DEVELOPMENT WITHIN IBM.



        23           AND THAT OUR CUSTOMERS--THE JOB I CURRENTLY HAVE



        24  IS TO MEET WITH CUSTOMERS AND WORK WITH THEM ON A REGULAR



        25  BASIS TO HELP THEM BUILD WHAT WE CALL E BUSINESS�
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         1  APPLICATIONS.  THESE APPLICATIONS OFTEN USE JAVA AS THE



         2  DEVELOPMENT ENVIRONMENT AND RUNTIME ENVIRONMENT FOR



         3  RUNNING THESE APPLICATIONS, AND THEY FREQUENTLY EXPRESS TO



         4  ME THEIR CONCERN THAT JAVA MAY GO THE WAY THAT UNIX DID IN



         5  THAT THERE IS MANY DIFFERENT IMPLEMENTATIONS, AND THESE



         6  IMPLEMENTATIONS MAY BE INCOMPATIBLE WITH ONE ANOTHER.  AND



         7  THE PRIMARY VALUE PROPOSITION THAT WE HAVE BEEN PROPOSING



         8  TO THEM IS JAVA ENABLES CUSTOMERS TO WRITE AN APPLICATION



         9  ONCE AND RUN IT ON DIFFERENT PLATFORMS.



        10  Q.   THE CUSTOMERS EXPRESSED ANY PARTICULAR CONCERN ABOUT



        11  A PARTICULAR IMPLEMENTATION OF JAVA?



        12  A.   YES, THEY HAVE.  THEY HAVE EXPRESSED A CONCERN ABOUT



        13  MICROSOFT'S IMPLEMENTATION OF JAVA.



        14  Q.   CAN YOU EXPLAIN WHY IT IS THEY HAVE A CONCERN ABOUT



        15  MICROSOFT'S IMPLEMENTATION OF JAVA?



        16  A.   THEY'RE CONCERNED IN THAT IT DEVIATES IN SEVERAL



        17  AREAS WITH WHAT WE UNDERSTAND THE STANDARD TO BE AS



        18  PROPOSED BY SUN MICROSYSTEMS, AND FOR WHICH CASE, WE NEED



        19  TO RUN TEST CASES TO INSURE THE COMPATIBILITY OF OUR JAVA



        20  APPLICATIONS ACROSS DIFFERENT PLATFORMS.  THAT INCLUDES



        21  THE ADMISSION FROM THE MICROSOFT IMPLEMENTATION OF A



        22  FUNCTION CALLED JNI, WHICH IS AN ACRONYM STANDING FOR



        23  "JAVA NATIVE INTERFACE."  IT INCLUDES THE ADMISSION IN THE



        24  INTERNET EXPLORER AND WINDOWS 98 PRODUCT OF A FUNCTION



        25  CALLED RMI, REMOTE METHOD INVOCATION, WHICH IS USED IN�
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         1  MANY OF OUR APPLICATIONS.  GRANTED, THIS PIECE OF CODE,



         2  RMI, IS AVAILABLE FROM MICROSOFT ON THEIR WEB SITE, BUT



         3  IT'S VERY DIFFICULT TO FIND, AND OUR CUSTOMERS LACK



         4  CONFIDENCE THAT IT WOULD CONTINUE TO BE SUPPORTED UNLESS



         5  IT'S IN THE BASE PRODUCT, ITSELF, AS DICTATED IN AT LEAST



         6  OUR UNDERSTANDING OF THE SUN SPECIFICATION FOR JAVA.



         7           IT ALSO INCLUDES SOME CHANGES IN MICROSOFT'S USE



         8  OF COMPILER DIRECTIVES AND KEY WORDS WHICH ARE NONSTANDARD



         9  KEY WORDS THAT HAVE BEEN ADDED TO THE JAVA LANGUAGE.



        10  Q.   CAN YOU EXPLAIN TO THE COURT IN A LITTLE MORE DETAIL



        11  WHAT A KEY WORD IS.



        12  A.   A KEY WORD IS A WORD IN A COMPUTER LANGUAGE THAT'S



        13  RESTRICTED FOR USE SIMPLY BY THE APPLICATION COMPILER, THE



        14  TOOL THAT TAKES THE PROGRAMMER'S DESIGN AND GENERATES THE



        15  CODE THAT WILL RUN ON A SYSTEM.



        16  Q.   DO PEOPLE SOMETIMES REFER TO JAVA AS HAVING THE



        17  POTENTIAL TO "WRITE ONCE RUN ANYWHERE"?



        18  A.   "WRITE ONCE RUN EVERYWHERE" IS A MARKETING TAG LINE



        19  USED BY SUN MICROSYSTEMS.  IT HAS BEEN THE HOLY GRAIL OF



        20  PROGRAMMING FOR MANY YEARS TO BE ABLE TO WRITE AN



        21  APPLICATION ONCE AND THEN RUN IT ON MANY DIFFERENT



        22  OPERATING SYSTEMS OR HARDWARE PLATFORMS, AND WE FIND THAT



        23  JAVA IS A TECHNOLOGY THAT MOST CLOSELY APPROACHES THIS BY



        24  A LONG DISTANCE VERSUS ANY OTHER TECHNOLOGY, AND WE HAVE



        25  BEEN ABLE TO SUCCESSFULLY DEMONSTRATE WITH A SET OF OUR�
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         1  CLIENTS THAT IT IS POSSIBLE USING THE JAVA TECHNOLOGY TO



         2  WRITE AN APPLICATION ONCE, COMPILE IT ONCE AND THEN RUN



         3  THAT EXACT SAME CODE ON A VARIETY OF DIFFERENT OPERATING



         4  SYSTEMS, GIVING OUR CUSTOMERS THE CHOICE TO CHOOSE



         5  DIFFERENT OPERATING SYSTEMS AND DIFFERENT HARDWARE



         6  PLATFORMS.



         7  Q.   THE NEXT SENTENCE IN EXHIBIT 1814 STATES, "CUSTOMERS



         8  WHO WANT AN OPEN JAVA PLATFORM MUST VOTE WITH THEIR



         9  BROWSERS."



        10           DOES THE "WRITE ONCE RUN ANYWHERE" SLOGAN HAVE



        11  ANY RELATIONSHIP TO AN OPEN JAVA PLATFORM?



        12  A.   I'M SORRY?  I WAS CONFUSED BETWEEN--WHICH PARAGRAPH?



        13  Q.   THE SECOND--I READ THE NEXT SENTENCE UP THERE WHICH



        14  REFERS TO AN OPEN JAVA PLATFORM.



        15           MAYBE THE SIMPLER QUESTION IS:  CAN YOU EXPLAIN



        16  WHAT, IF ANY, UNDERSTANDING YOU HAVE AS TO WHAT AN OPEN



        17  JAVA PLATFORM IS?



        18  A.   I'M TRYING TO FIND THE NEXT SENTENCE.  THE NEXT



        19  SENTENCE OF WHICH PARAGRAPH?



        20  Q.   IT'S--



        21           THE COURT:  FIRST BULLET.



        22           MR. HOUCK:  FIRST BULLET POINT.



        23           THE COURT:  SECOND SENTENCE.



        24           THE WITNESS:  WE MUST CLEARLY EXPLAIN--



        25           (WITNESS REVIEWS DOCUMENT.)�
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         1           THE WITNESS:  WHAT WAS THE QUESTION, AGAIN?



         2  BY MR. HOUCK:



         3  Q.   CAN YOU EXPLAIN WHAT UNDERSTANDING, IF ANY, YOU HAVE



         4  AS TO THE MEANING OF THE PHRASE "OPEN JAVA PLATFORM."



         5  A.   OH.  WHAT WE TEND TO MEAN BY THE TERM "OPEN JAVA



         6  PLATFORM" IS AN IMPLEMENTATION OF JAVA THAT CONFORMS WITH



         7  THE SPECIFICATION PROVIDED BY SUN MICROSYSTEMS TO THE



         8  LICENSEES OF JAVA, AND THE ABILITY TO RUN A--SUCCESSFULLY



         9  RUN A SET OF TEST CASES THAT ARE PROVIDED BY SUN



        10  MICROSYSTEMS THAT CAN PROVE THAT ANY VENDOR'S



        11  IMPLEMENTATION OF THE JAVA VIRTUAL MACHINE AND THE JAVA



        12  CLASS LIBRARIES COMPLY WITH THAT SPECIFICATION.



        13  Q.   WHAT IMPACT, IF ANY, HAS MICROSOFT'S IMPLEMENTATION



        14  OF ITS OWN FORM OF JAVA HAD ON THE CROSS PLATFORM OR OPEN



        15  PLATFORM POTENTIAL OF JAVA?



        16  A.   WELL, IT'S HAD, ONE, AT LEAST A RETARDING EFFECT ON



        17  THE ACCEPTANCE AND THE GROWTH RATE OF THE ACCEPTANCE OF



        18  JAVA IN THAT OUR CLIENTS, AT LEAST AT A MINIMUM, PAUSE TO



        19  THINK, IS JAVA ACCEPTABLE SINCE IT MAY NOT BE ABLE TO



        20  ACHIEVE THIS OBJECTIVE OF "WRITE ONCE RUN ANYWHERE."



        21           A SECOND ASPECT IS FROM A COMMERCIAL SOFTWARE



        22  DEVELOPER PROGRAM, COMMERCIAL SOFTWARE VENDORS WHO WANT TO



        23  DEVELOP AND SELL AN APPLICATION THAT CARRIES THE LOGO OR



        24  THE MARK DESIGN FOR MICROSOFT WINDOWS 95 AND WINDOWS NT,



        25  IN.  THAT CONTRACT, I UNDERSTAND, IS THE PROVISION THAT�
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         1  REQUIRES THAT THE VENDOR, IF THEY USE JAVA AS A LANGUAGE,



         2  WRITE IT TO THE MICROSOFT JAVA AND SHIP THE MICROSOFT JAVA



         3  VIRTUAL MACHINE WITH THEIR APPLICATION.  THAT POSES, THEN,



         4  A FEAR AMONGST OUR CUSTOMERS THAT THAT JAVA APPLICATION



         5  MAY ONLY RUN ON THESE MICROSOFT PLATFORMS AND, THUS, NOT



         6  BE CROSS-PLATFORM CAPABLE AS ADVERTISED BY THE OTHER JAVA



         7  COMPONENTS.



         8  Q.   IS IBM A PROPONENT OF AN OPEN JAVA PLATFORM?



         9  A.   YES.  IBM IS AN AGGRESSIVE PROPONENT OF AN OPEN JAVA



        10  PLATFORM.



        11  Q.   CAN YOU EXPLAIN TO THE COURT WHY THAT IS SO.



        12  A.   PRIMARILY BECAUSE THE VALUE THAT IT PROVIDES TO IBM'S



        13  CUSTOMERS AND THE VALUE IT PROVIDES TO IBM.



        14           AS YOU PROBABLY KNOW, IBM HAS A VARIETY OF



        15  OPERATING SYSTEMS, PRIMARILY FOUR DIFFERENT ONES.  MANY OF



        16  OUR CUSTOMERS HAVE MANY OF THESE DIFFERENT--SEVERAL--ONE



        17  OR MORE OF THESE OPERATING SYSTEMS INSTALLED.  IT'S LESS



        18  EXPENSIVE FOR THEM AND LESS TIME-CONSUMING FOR THEM TO BE



        19  ABLE TO BE ABLE TO BUY ONE APPLICATION OR ONE SOFTWARE



        20  PRODUCT THAT THEY CAN BUY, MAINTAIN, AND SUPPORT BUT RUN



        21  IT ON DIFFERENT OPERATING SYSTEM PLATFORMS.



        22  Q.   DO YOU HAVE ANY JUDGMENT AS TO WHAT, IF ANY, IMPACT



        23  THE DEVELOPMENT OF A CROSS-PLATFORM OR OPEN PLATFORM JAVA



        24  WILL HAVE ON THE ABILITY OF OPERATING SYSTEM VENDORS TO



        25  SELL THEIR OPERATING SYSTEMS IN COMPETITION WITH WINDOWS?�
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         1  A.   I THINK IT WOULD ENHANCE THEIR ABILITY TO COMPETE.



         2           AND IT GOES BACK TO MY STATEMENT THAT I



         3  ORIGINALLY MADE, THAT WHAT DRIVES DEMAND FOR THE SALES OF



         4  OPERATING SYSTEMS IS THE AVAILABILITY OF APPLICATIONS.



         5  AND IF THERE IS A LARGE INSTALL BASE OF JAVA THAT'S



         6  CONSISTENTLY IMPLEMENTED, WHAT IT DOES IS CREATE AN



         7  ECONOMIC OPPORTUNITY FOR COMMERCIAL SOFTWARE DEVELOPERS TO



         8  BE ABLE TO DEVELOP A COMMERCIAL SOFTWARE APPLICATION USING



         9  JAVA AND THEN MAKE IT AVAILABLE TO SELL AND BE RUN ON MANY



        10  DIFFERENT OPERATING SYSTEMS RATHER THAN JUST ON ONE.



        11  Q.   ON THE NEXT PAGE OF EXHIBIT 1894, I WOULD LIKE TO



        12  CALL YOUR ATTENTION TO PARAGRAPH FOUR, WHICH SAYS "PUT



        13  MICROSOFT ON THE DEFENSIVE."  AND THE FIRST SENTENCE THERE



        14  STATES, "BASED ON YESTERDAY'S CONVERSATION, I UNDERSTAND



        15  THAT YOU BELIEVE THAT MICROSOFT WILL HONOR THEIR CONTRACT



        16  DESPITE THEIR PUBLIC PRONOUNCEMENTS TO THE CONTRARY."



        17           DO YOU KNOW WHAT THE REFERENCE IS HERE TO



        18  MICROSOFT'S PUBLIC PRONOUNCEMENTS TO THE CONTRARY?



        19  A.   I CAN ONLY COMMENT ON WHAT I READ IN THE PRESS AND



        20  READ IN MICROSOFT PRESS RELEASES, IS THAT THEY DO TALK



        21  FREQUENTLY ABOUT THEIR SUPPORT OF JAVA.



        22           THEY TALK ABOUT HAVING THE HIGHEST PERFORMANCE



        23  JAVA IMPLEMENTATION, THOUGH IT'S A MICROSOFT SPECIFIC



        24  VERSION OF JAVA.



        25           THEY TALK ABOUT PROVIDING JAVA APPLICATION�
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         1  DEVELOPMENT TOOLS, WHICH IS THE MICROSOFT VISUAL



         2  J-PLUS-PLUS.



         3           SO, THEY USE THOSE VERY FREQUENTLY AS EVIDENCE



         4  THAT THEY ARE AN ACTIVE PROPONENT OF JAVA.  IT JUST



         5  HAPPENS TO BE MISLEADING, AND MANY OF OUR CUSTOMERS



         6  RECOGNIZE THAT BECAUSE OF THE PROPRIETARY EXTENSIONS OR



         7  DELETIONS OR OMISSIONS THAT ARE IN THEIR JAVA



         8  IMPLEMENTATION.



         9  Q.   EARLIER TODAY, MR. HOLLEY ASKED YOU SOME QUESTIONS



        10  ABOUT DEFENDANT'S EXHIBIT 1886, WHICH IS THE MAY 22ND,



        11  1998, LETTER FROM IBM TO--RATHER, FROM MICROSOFT TO IBM



        12  REGARDING SCREEN RESTRICTIONS.  DO YOU RECALL THOSE



        13  QUESTIONS?



        14  A.   YOU MAY HAVE TO REFRESH MY MEMORY ON WHICH EXHIBIT



        15  PORTION.



        16  Q.   THIS IS THE LETTER FROM MICROSOFT TO IBM ON MAY 22ND,



        17  1998, REGARDING SCREEN RESTRICTIONS.  HE WAS ASKING YOU



        18  SOME QUESTIONS WITH RESPECT TO--THE BASIS OF YOUR



        19  UNDERSTANDING ABOUT MICROSOFT'S SCREEN RESTRICTIONS.  DO



        20  YOU RECALL THAT EXCHANGE?



        21  A.   I LOOKED AT THE LETTER.  I HAVE SUCH A LARGE PILE



        22  NOW.



        23           THE COURT:  ME, TOO.  WHAT NUMBER IS THAT?



        24           MR. HOUCK:  EXHIBIT 1886.



        25           (PAUSE.)�
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         1           THE WITNESS:  I HAVE MY COPY.



         2  BY MR. HOUCK:



         3  Q.   AS I UNDERSTAND YOUR DIRECT TESTIMONY WITH RESPECT TO



         4  MICROSOFT'S SCREEN RESTRICTIONS, IT'S BASED, IN PART, ON



         5  YOUR READING OF THE GOVERNMENT'S COMPLAINT FILED IN THIS



         6  CASE; IS THAT CORRECT?



         7  A.   YES, THAT IS TRUE.



         8  Q.   AND I DON'T SUPPOSE YOU KNOW WHAT, IF ANY,



         9  RELATIONSHIP THERE WAS BETWEEN THIS MAY 22ND LETTER AND



        10  THE FILING OF THE GOVERNMENT'S COMPLAINT ON MAY 18TH,



        11  1998, WOULD YOU?



        12  A.   THIS IS THE FIRST SAME I HAVE SEEN THE LETTER, SO I



        13  COULD NOT KNOW THAT.



        14  Q.   YESTERDAY, MR. HOLLEY ASKED YOU SOME QUESTIONS IN



        15  CONNECTION WITH AN EXHIBIT, DEFENDANT'S EXHIBIT 1903,



        16  WHICH WAS A 1993 ADVERTISEMENT OF OS/2, AND THE QUESTIONS



        17  RELATED TO IBM'S EFFORTS TO SELL OS/2 TO HOME USERS.  DO



        18  YOU RECALL THOSE QUESTIONS?



        19  A.   I DON'T RIGHT NOW RECALL THE SPECIFIC QUESTIONS.



        20  Q.   DO YOU RECALL GIVING SOME TESTIMONY YESTERDAY WITH



        21  REGARD TO IBM'S EFFORTS WITH RESPECT TO MARKETING OS/2 FOR



        22  HOME USERS?



        23  A.   YES, I DO RECALL QUESTIONS ABOUT THAT TOPIC.



        24  Q.   DID THERE COME A TIME WHEN IBM INTENSIFIED ITS



        25  EFFORTS, IN ANY WAY, TO MARKET THE OS/2 OPERATING SYSTEM�
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         1  PRODUCT TO HOME USERS?



         2  A.   YES, A VERY SIGNIFICANT ONE.  AS I COMMENTED EARLIER



         3  IN SPEAKING WITH MR. HOLLEY, WE DID DEVELOP OS/2 VERSION



         4  TWO.  ONE OF THE COMPLAINTS THAT WE HAD FROM OUR USERS WAS



         5  THAT THAT PARTICULAR VERSION WAS LARGER IN TERMS OF THE



         6  AMOUNT OF MEMORY THAT IT REQUIRED TO RUN ON MOST



         7  COMPUTERS, WHICH TURNED OUT TO BE GENERALLY ACCEPTABLE FOR



         8  MANY LARGE ENTERPRISES, BUT DEFINITELY NOT FOR HOME PC



         9  USERS OR SMALL BUSINESS USERS.



        10           THEREFORE, IN ORDER TO EXPAND OS/2'S PRESENCE, WE



        11  MADE A MAJOR RESEARCH AND DEVELOPMENT INVESTMENT TO



        12  DRAMATICALLY SHRINK THE SIZE OF THE OS/2 OPERATING SYSTEM,



        13  AND IN THE FOURTH QUARTER OF 1994 WE RELEASED OS/2 WARP



        14  VERSION THREE, DRAMATICALLY REDUCED IN SIZE WITH THE



        15  DRAMATIC IMPROVEMENTS TO THE USER INTERFACE.  AND AT THAT



        16  POINT PRIOR TO THE RELEASE AND SUBSEQUENT TO ITS RELEASE,



        17  WE SPENT HUNDREDS OF MILLIONS OF DOLLARS PROMOTING THAT



        18  NOT ONLY TO LARGE ENTERPRISE, BUT ALSO USERS OF PC'S IN



        19  SMALL BUSINESSES AND HOMES.



        20  Q.   MR. HOLLEY SUGGESTED YESTERDAY THAT A RAM OR THE



        21  AMOUNT OF RAM IN PC'S AT THAT TIME IN THE EARLY NINETIES



        22  WAS AN IMPEDIMENT TO YOUR EFFORTS TO MARKET OS/2.



        23           WAS THAT STILL AN IMPEDIMENT WITH RESPECT TO THE



        24  VERSION YOU INTRODUCED IN 1994?



        25  A.   WITH OS/2 WARP 3'S INTRODUCTION IN APPROXIMATELY�
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         1  NOVEMBER OF 1994, THE REDUCTIONS IN SIZE THAT WE MADE IN



         2  THE OPERATING SYSTEM PROGRAM WERE SUCH THAT IT MADE IT



         3  VERY COMPETITIVE IN TERMS OF THE AMOUNT OF MEMORY THAT WAS



         4  REQUIRED, SO IT TURNED OUT TO BE QUITE SUITABLE, AND WE



         5  HAD A FAIR AMOUNT OF SUCCESS INITIALLY SELLING THE



         6  PRODUCTS AT LEAST TO A PARTICULAR SUBSET OF THE HOME



         7  USERS.



         8  Q.   YOU TESTIFIED THAT IBM SPENT HUNDREDS OF MILLIONS OF



         9  DOLLARS IN DEVELOPING OS/2 AS A PRODUCT LINE FOR HOME



        10  USERS; IS THAT YOUR TESTIMONY?



        11  A.   WE SPENT--DURING THE PERIOD FROM 1994 INTO 1996, WE



        12  DID SPEND HUNDREDS OF MILLIONS OF DOLLARS ON JUST RESEARCH



        13  AND DEVELOPMENT.  WE ALSO SPENT MANY HUNDREDS OF MILLIONS



        14  OF DOLLARS MORE ON MARKETING AND SALES OF THE PRODUCT,



        15  INCLUDING TELEVISION ADVERTISING.  SOME PEOPLE MIGHT



        16  RECALL THE TELEVISION ADVERTISEMENT WITH THE NUNS, THE



        17  CZECH NUNS TALKING ABOUT OS/2 WARP.  WE ENTERED INTO



        18  AGREEMENT FOR THE FIESTA BOWL TO CALL IT THE OS/2 WARP



        19  FIESTA BOWL.  A LOT OF PEOPLE THEN ASKED WHAT WAS OS/2



        20  WARP AND GAVE US THAT OPPORTUNITY TO EXPLAIN IT TO HOME



        21  USERS THAT IT'S AN OPERATING SYSTEM.  AND PRINT



        22  ADVERTISING AND MANY OTHER MEANS.  IT'S DIRECT



        23  RETAIL--DIRECT SALES AS WELL AS RETAIL SALES, AND WE MADE



        24  A MAJOR INITIATIVE TO SELL THE PRODUCT TO OEM'S, INCLUDING



        25  MANUFACTURERS OF HOME PC'S SUCH AS PACKARD BELL, WHO WERE�
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         1  AT THAT TIME THE DOMINANT PROVIDER OF PC'S TO HOME USERS.



         2           THE COURT:  AGAIN, YOU ATTRIBUTE ITS RELATIVE



         3  LACK OF SUCCESS TO THE ABSENCE OF APPLICATIONS?



         4           THE WITNESS:  THE PRIMARY REASON IT STILL DID NOT



         5  SUCCEED WAS THE LACK OF APPLICATIONS THAT WERE AVAILABLE.



         6           AGAIN, THE USER--THOUGH WE SHIPPED IT WITH SOME



         7  APPLICATIONS, THOSE APPLICATIONS WERE COMPETITIVE WITH THE



         8  APPLICATIONS COMMERCIALLY AVAILABLE, AND THE END USERS



         9  WANT THE APPLICATIONS THAT ARE GENERALLY AVAILABLE IN THE



        10  MARKET.



        11           THE COURT:  OKAY.



        12           GO AHEAD.



        13  BY MR. HOUCK:



        14  Q.   CAN YOU EXPLAIN A LITTLE MORE WHAT YOU MEANT WHEN YOU



        15  SAID THEY WERE NOT AVAILABLE WITH RESPECT TO COMPETITIVE



        16  APPLICATIONS WERE NOT AVAILABLE.



        17  A.   WE HAD SOME APPLICATIONS THAT WERE A SUBSET IN



        18  FUNCTIONALITY THAT WERE AVAILABLE FOR OS/2, SUCH AS



        19  ELEMENT--PROGRAMS THAT ARE IN THE LOTUS SMARTSUITE OR



        20  APPLICATIONS FROM SOME OTHER VENDORS.  AND WE HAD WHAT I



        21  REFERRED EARLIER AS APPLETS, WHICH IS A SMALL SUBSET OF



        22  THE FUNCTIONS THAT WERE COMMERCIALLY AVAILABLE IN OFFICE



        23  SUITES.



        24  Q.   AND I BELIEVE YOU TESTIFIED ON CROSS-EXAMINATION TO



        25  APPROXIMATELY 2500 APPLICATIONS AVAILABLE FOR USE WITH�

                                                           61



         1  OS/2; IS THAT CORRECT?



         2  A.   I DID TESTIFY THERE WERE IN EXCESS OF 2,500, BY OUR



         3  COUNT, COMMERCIALLY AVAILABLE APPLICATIONS AT ONE POINT



         4  FOR OS/2.



         5  Q.   AND HOW MANY APPLICATIONS IN THE SAME TIME FRAME WERE



         6  AVAILABLE FOR USE WITH WINDOWS?



         7  A.   I DON'T KNOW WHAT THAT COUNT WAS AT THAT TIME.  I



         8  KNOW THE REFERENCE JUST A FEW WEEKS AGO IN THE PRESS



         9  ATTRIBUTED TO BILL GATES STATING THAT THERE WOULD BE



        10  60,000 APPLICATIONS AVAILABLE FOR WINDOWS NT 5.0, NOW



        11  SINCE THEY RENAMED IT TO WINDOWS NT 2000, WHEN IT BECAME



        12  COMMERCIALLY AVAILABLE, AND A HUNDRED-THOUSAND



        13  APPLICATIONS AVAILABLE COMMERCIALLY WITHIN TWO YEARS OF



        14  NT'S SHIPMENT.



        15  Q.   HAS THE NUMBER OF APPLICATIONS AVAILABLE FOR USE OF



        16  OS/2, NAMELY 2,500, SIGNIFICANTLY CHANGED OVER TIME?



        17  A.   THE ONLY SIGNIFICANT CHANGE IS WE INCREASED THE



        18  2,500, AND THE PRODUCT BASICALLY--THE NUMBER--THE RATE OF



        19  GROWTH FLATTENED OUT.  WE HAVE BEEN VERY UNSUCCESSFUL IN



        20  GETTING ADDITIONAL APPLICATIONS THAT WE CONCLUDED



        21  IN--LET'S SEE, IN EARLY 1996 THAT WE WOULD HAVE TO CHANGE



        22  THE APPLICATION PROGRAMMING MODEL ON OS/2 IF WE WERE ABLE



        23  TO SUCCEED AND BE ABLE TO PROTECT OUR CUSTOMER'S



        24  INVESTMENTS.  WE COULD NO LONGER CONTINUE TO TRY TO CLONE



        25  THE MICROSOFT API'S OR FOLLOW TO GET WINDOWS APPLICATIONS�
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         1  PORTED TO THE OS/2 API'S.



         2  Q.   MR. HOLLEY ALSO ASKED YOU YESTERDAY SOME QUESTIONS



         3  ABOUT THE NUMBER OF APPLICATIONS AVAILABLE FOR USE WITH



         4  WINDOWS NT.



         5           FOR WHAT TYPE OF USERS IS WINDOWS NT PRIMARILY



         6  MARKETED, IF YOU KNOW?



         7  A.   BASED ON OUR COMPETITIVE EXPERIENCE, WE FIND THAT IT



         8  TENDS TO BE MARKETED TO MEDIUM AND LARGE ENTERPRISE USERS



         9  CURRENTLY.



        10  Q.   DO YOU KNOW WHAT, IF ANYTHING, MICROSOFT HAS DONE TO



        11  ENCOURAGE ISV'S TO WRITE MORE APPLICATIONS COMPATIBLE WITH



        12  WINDOWS NT?



        13  A.   I'M AWARE OF THE MICROSOFT LOGO PROGRAM WHERE THEY



        14  PROVIDE A LOGO ANALOGOUS TO THE GOOD HOUSEKEEPING SEAL OF



        15  APPROVAL I MENTIONED YESTERDAY, AND I BELIEVE IT'S CALLED



        16  THE DESIGN FOR WINDOWS--DESIGN FOR WINDOWS NT AND



        17  WINDOWS 95 LOGO PROGRAM.



        18  Q.   WHAT, IF ANY, IMPACT IS THE FACT THAT THE LOGO



        19  INVOLVES WINDOWS 95 AS WELL AS WINDOWS--AS WELL AS



        20  WINDOWS NT HAVE?



        21  A.   IF THEY'RE SUCCESSFUL WITH THE PROGRAM, IT WOULD MAKE



        22  A VERY LARGE NUMBER OF APPLICATIONS AVAILABLE ON BOTH



        23  WINDOWS 95 OR WINDOWS 98 AND AS WELL AS WINDOWS NT.  AND



        24  BASED ON, AGAIN, THOSE COMMENTS THAT WERE ATTRIBUTED TO



        25  BILL GATES, HE HAD STATED AT A DEVELOPERS' CONFERENCE�
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         1  RECENTLY IN COLORADO THAT THERE WOULD BE MORE THAN--THERE



         2  WOULD 60,000 AVAILABLE.



         3           SO, I DON'T KNOW WHAT HE BASES THAT NUMBER ON,



         4  BUT IT'S A VERY LARGE NUMBER.



         5  Q.   TO OBTAIN THE LOGO, DO ISV'S HAVE TO WRITE THE



         6  APPLICATIONS IN SUCH A WAY THAT THEY'RE COMPATIBLE WITH



         7  BOTH WINDOWS 95 AND WITH WINDOWS NT?



         8  A.   THAT IS MY UNDERSTANDING.



         9  Q.   AND CAN YOU EXPLAIN IN A LITTLE BIT MORE DETAIL IBM'S



        10  EFFORTS WITH RESPECT TO TRYING TO INDUCE ISV'S TO WRITE



        11  APPLICATIONS COMPATIBLE WITH THE OS/2 PRODUCT LINE.



        12  A.   WHAT WE DID WAS WE FOUND THAT--CONCLUDED THAT ISV'S



        13  WOULD NOT BE WRITING FOR THE NATIVE OS/2 PRESENTATION



        14  MANAGER API, SO WE MADE AN INVESTMENT IN A PROJECT CODE



        15  NAMED "DAX," WHICH WOULD IMPLEMENT THE MOST FREQUENTLY



        16  USED WINDOWS API'S, AND IN A CLEAN ROOM ENVIRONMENT WE



        17  CLONED A SUBSET OF THOSE WINDOWS API'S, ABOUT 700.



        18           NOW, OF THE TOTAL SET OF API'S, THERE IS SEVERAL



        19  THOUSAND API'S.  THE OLE 2 API'S ALONE WERE 14 OR 1500,



        20  BUT WHAT WE CHOSE OUR 700, NOT INCLUDING THE OLE 2 AND THE



        21  OTHERS, WE IMPLEMENTED THOSE.



        22           THE GOAL WAS AFTER HAVING STUDIED THE SOURCE CODE



        23  OF A VARIETY OF VENDORS' APPLICATIONS, WE FOUND THAT THOSE



        24  ARE THE MOST FREQUENTLY USED API'S.  AND THE THEORY WAS



        25  BEHIND THIS WAS THAT IT WOULD HELP VENDORS OR FACILITATE�
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         1  OR MAKE EASIER FOR VENDORS THE PORTING FROM WINDOWS TO



         2  OS/2 SUCH AS THEY COULD WRITE AS MUCH AS POSSIBLE ONE SET



         3  OF SOURCE CODE AND THEN COMPILE IT SEPARATELY FOR EACH OF



         4  THESE FOR WINDOWS AS WELL AS FOR OS/2.  UNFORTUNATELY,



         5  THAT THEORY DIDN'T COME INTO REALITY, AND ONLY SEVERAL



         6  VENDORS EVER TOOK ADVANTAGE OF IT.



         7  Q.   DO YOU KNOW WHY THAT EFFORT WAS NOT MORE SUCCESSFUL



         8  IN GETTING APPLICATION WRITERS TO WRITE PROGRAMS



         9  COMPATIBLE WITH OS-2?



        10  A.   ONE OF THE PRINCIPAL PROBLEMS REPORTED TO US IS WE



        11  DID NOT IMPLEMENT THE OLE 2 API'S.  WE CONCLUDED THAT WE



        12  HAD ALREADY SPENT TENS OF MILLIONS OF DOLLARS JUST



        13  DEVELOPING THE OPEN32 API'S, AND THE PERIOD OF TIME WE FAR



        14  UNDERESTIMATED HOW LONG IT WOULD TAKE.



        15           WHEN WE LOOKED ALSO AT IMPLEMENTING OLE 2, WE



        16  CONCLUDED THAT THE AMOUNT OF TIME TO IMPLEMENT IT WAS SUCH



        17  A LONG PERIOD OF TIME THAT BY THE TIME WE INTRODUCED IT



        18  INTO THE INDUSTRY, IT WOULD BE AN OBSOLETE TECHNOLOGY.



        19  Q.   CAN YOU PROVIDE ANY MORE DETAIL ON THE NATURE OF THE



        20  ENGINEERING EFFORTS THAT WOULD BE INVOLVED IN CLONING



        21  API'S IN THAT ORDER OF MAGNITUDE.



        22  A.   RIGHT.  IN ORDER TO CLONE AN API, YOU EITHER WOULD



        23  NEED TO HAVE ACCESS TO THE SOURCE CODE AND DOCUMENTATION



        24  BECAUSE API'S ARE VERY COMPLEX ENTITIES.  THEY--WITHOUT



        25  THIS DOCUMENTATION, WHAT WE ARE BASICALLY DOING IS IN A�
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         1  DARK ROOM WE ARE TOSSING A PING-PONG BALL AT SOMETHING AT



         2  DIFFERENT PARTS OF THE WALL AND SEE HOW IT BOUNCES BACK TO



         3  DETERMINE THE BEHAVIOR OF THAT PARTICULAR PROGRAMMING



         4  INTERFACE AND THEN ATTEMPT TO CLONE IT, AND THEN THROUGH



         5  VARIOUS TESTING ACTIVITIES, DISCOVER THE PROBLEMS AND TRY



         6  TO FIX THOSE PROBLEMS.



         7  Q.   HAS THE NUMBER OF WINDOWS API'S INCREASED OVER THE



         8  YEARS?



         9  A.   YES, THE NUMBER OF WINDOWS API'S HAS INCREASED OVER



        10  THE YEARS.



        11  Q.   DO YOU KNOW WHAT, APPROXIMATELY, THAT NUMBER IS



        12  TODAY?



        13  A.   NO, I DO NOT.  WE STOPPED TRYING TO FOLLOW THE



        14  WINDOWS API'S A COUPLE OF YEARS AGO NOW.



        15  Q.   YOU TESTIFIED ON CROSS-EXAMINATION ABOUT PORTING.



        16  CAN YOU EXPLAIN TO THE COURT IN A LITTLE MORE DETAIL



        17  WHAT'S INVOLVED IN TRYING TO PORT APPLICATIONS FROM ONE



        18  OPERATING SYSTEM TO ANOTHER.



        19  A.   WHAT'S INVOLVED IS AN EXAMINATION OF THE SOURCE CODE



        20  THAT'S BEEN PRODUCED BY THE PROGRAMMER IN IDENTIFYING



        21  CALLS IN THE PROGRAM, PARTICULAR TYPE OF INSTRUCTION



        22  THAT'S UNIQUE OR SPECIFIC TO ONE OPERATING SYSTEM AND THEN



        23  CONVERTING THAT CALL INTO A CALL THAT'S SPECIFIC TO THE



        24  ONE YOU ARE PORTING TO, AND TO BE ABLE TO MAKE THOSE



        25  SUBSTITUTIONS, AND DO IT IN A WAY SUCH THAT THE�
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         1  APPLICATION BEHAVES THE SAME WHEN IT'S RUN ON EITHER ONE



         2  OF THE SYSTEMS.



         3           IT ALSO INVOLVES, THEN, RECOMPILATION AND



         4  EXTENSIVE TESTING, AND OFTENTIMES THE TESTING IS THE MOST



         5  EXPENSIVE PORTION OF THAT ENTIRE PROCESS.



         6  Q.   CAN YOU GIVE ANY ESTIMATE AS TO HOW LONG IT TAKES TO



         7  PORT AN APPLICATION SUCH AS NETSCAPE NAVIGATOR, FOR



         8  EXAMPLE, FROM ONE OPERATING SYSTEM TO ANOTHER?



         9  A.   IT TOOK US ABOUT A YEAR AND A HALF TO PORT NETSCAPE



        10  NAVIGATOR FROM NETSCAPE'S WINDOW IMPLEMENTATION TO OS/2,



        11  AND THAT WAS HAVING ACCESS TO THE NETSCAPE SOURCE CODE AND



        12  HAVING THE NETSCAPE ENGINEERS WORKING SIDE BY SIDE WITH US



        13  IN THEIR LABORATORIES IN CALIFORNIA.



        14           SO, WITHOUT HAVING THE SOURCE CODE AND WITHOUT



        15  HAVING THE ENGINEERS AVAILABLE WOULD HAVE TAKEN MUCH



        16  LONGER, WOULD HAVE BEEN MUCH MORE EXPENSIVE, AND IT WOULD



        17  HAVE BEEN VERY DIFFICULT TO PREDICT WHETHER OR NOT WE



        18  COULD HAVE BEEN SUCCESSFUL IN DOING THAT.



        19  Q.   DID IBM SEEK TO PERSUADE ISV'S TO PORT WINDOWS



        20  APPLICATIONS TO OS/2?



        21  A.   YES, WE DID.



        22  Q.   CAN YOU PROVIDE A LITTLE MORE DETAIL ON THE NATURE OF



        23  THAT EFFORT?



        24  A.   YEAH.  OVER A PERIOD OF YEARS, WE SPENT TENS OF



        25  MILLIONS OF DOLLARS WORKING WITH ISV'S AROUND THE WORLD,�
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         1  INCLUDING MAKING SALES CALLS ON THEM TO TRY TO CONVINCE



         2  THEM TO DEVELOP, PROVIDE TECHNICAL SUPPORT.  AND IN A



         3  SELECT NUMBER OF CASES, IBM MAKING SHARED RISK INVESTMENTS



         4  WITH THE ISV'S, SUCH THAT WE COULD HELP MITIGATE THEIR



         5  RISK OF DEVELOPING AN APPLICATION FOR OS/2, AND SUCH THAT



         6  IF IT DID FAIL, ONCE THEY DID SELL IT IN TERMS OF



         7  REVENUES, THEN WE WOULD BEAR MUCH OF THAT FAILURE,



         8  OURSELVES.



         9  Q.   HOW WILLING WERE ISV'S TO PORT APPLICATIONS FROM



        10  WINDOWS TO OS/2?



        11  A.   WELL, EMOTIONALLY THEY WERE WILLING.  MANY WERE



        12  WILLING AND WANTED TO.  HOWEVER, THE KEY FACTOR THEY WOULD



        13  LOOK AT IS RETURNS ON INVESTMENTS THAT THEY COULD MAKE NOT



        14  ONLY FOR THEIR MONEY BUT, MORE IMPORTANTLY, FOR A SCARCE



        15  RESOURCE, WHICH IS PROGRAMMERS.  AND OFTEN, EVEN THOUGH IT



        16  WOULD HAVE MADE ECONOMIC SENSE FOR AN ISV TO PORT THEIR



        17  APPLICATION TO OS/2, MANY TIMES THEY FELT THOSE



        18  PROGRAMMERS COULD BE BETTER SPENT BUILDING NEW FUNCTIONS



        19  OR NEW APPLICATIONS FOR WINDOWS BECAUSE IT PROVIDED A



        20  POTENTIAL FOR GREATER ECONOMIC RETURN FOR THEM.



        21  Q.   IS THAT BECAUSE OF THE LARGER NUMBERS OF WINDOWS



        22  USERS?



        23  A.   YES, THAT IS BECAUSE OF THE LARGER NUMBER OF USERS,



        24  WINDOWS APPLICATION USERS, YES.



        25  Q.   YESTERDAY, ALSO, MR. HOLLEY ASKED YOU SOME QUESTIONS�
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         1  ABOUT DEVELOPMENT TOOLS, AND IN ONE OF YOUR ANSWERS YOU



         2  MENTIONED SOMETHING CALLED "REDISTRIBUTABLE CODE."  CAN



         3  YOU EXPLAIN TO THE COURT IN A LITTLE MORE DETAIL WHAT THAT



         4  IS AND WHAT ITS SIGNIFICANCE IS WITH RESPECT TO THE USE OF



         5  DEVELOPMENT TOOLS?



         6  A.   REDISTRIBUTABLE CODE, IN MY MIND, IS KIND OF LIKE



         7  BUILDING BLOCKS THAT COULD BE USED AS PRE-ASSEMBLED



         8  SECTIONS OF CODE THAT THE PROGRAMMER CAN INCORPORATE INTO



         9  HIS OR HER SOFTWARE PROGRAM WITHOUT HAVING TO REWRITE THAT



        10  SET OF INSTRUCTIONS THEMSELVES.  SO, IT WOULD BE ANALOGOUS



        11  TO BUILDING A HOUSE WITH BRICKS AND HAVING THE BRICKS



        12  ALREADY MADE RATHER THAN HAVING TO GET THE CEMENT AND



        13  STRAW AND EVERYTHING ELSE AND ASSEMBLE THE BRICK BEFORE



        14  YOU ASSEMBLE THE HOUSE.



        15  Q.   ARE YOU AWARE OF ANY LICENSING RESTRICTIONS OF



        16  MICROSOFT'S DEVELOPMENT TOOLS LICENSES THAT RESTRICTED THE



        17  USE OF REDISTRIBUTABLE CODE IN CONNECTION WITH WRITING



        18  NON-WINDOWS APPLICATIONS?



        19  A.   YES.  AS WE WERE WORKING WITH ISV'S TO TRY TO



        20  CONVINCE THEM TO PORT, WE SUGGESTED TO SOME OF THEM THE



        21  PROPOSITION THAT WE COULD POTENTIALLY DEVELOP A CLONE OF



        22  THE WIN32 API, AND WOULD THEY BE WILLING TO SUPPORT THEIR



        23  APPLICATION ON IT.  IT WAS AT THAT POINT THAT WE READ



        24  THROUGH, MYSELF INCLUDED, READ THROUGH THE LICENSE



        25  AGREEMENT FOR A VARIETY OF MICROSOFT TOOLS, INCLUDING�
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         1  MICROSOFT VISUAL C-PLUS-PLUS AND MICROSOFT VISUAL BASIC.



         2           AND IN THOSE DOCUMENTS, THEY INCLUDE A PROVISION



         3  THAT CONTAINS THE WORDING TO EFFECT THAT THIS TOOL AND



         4  THIS REDISTRIBUTABLE CODE IS FOR THE SOLE PURPOSE OF USE



         5  WITH WINDOWS OPERATING SYSTEMS.



         6  Q.   MR. HOLLEY ALSO ASKED YOU SOME QUESTIONS ABOUT IBM'S



         7  DEVELOPMENT TOOLS.



         8           DID THE AVAILABILITY OF IBM'S DEVELOPMENT TOOLS



         9  HAVE ANY IMPACT ON THE WILLINGNESS OF ISV'S TO PORT



        10  APPLICATIONS OR DEVELOP APPLICATIONS FOR OS/2?



        11  A.   WELL, IT CERTAINLY HAD A POSITIVE IMPACT ON ISV'S WHO



        12  WANTED TO DEVELOP A NEW APPLICATION.  AS FAR AS PORTING



        13  APPLICATIONS, THE PROBLEM USUALLY CAME INTO THE FACT THAT



        14  IF THE TOOL--IF THE APPLICATION WAS DEVELOPED USING THE



        15  MICROSOFT TOOL, IT OFTEN INCLUDED A LOT OF THIS



        16  REDISTRIBUTABLE CODE--IN FACT, SOME CASES VERY LARGE



        17  AMOUNTS--AND WE FELT THAT THAT CODE WOULD HAVE TO BE



        18  REMOVED BEFORE--AND THEN REPLACED BY NEWLY WRITTEN CODE TO



        19  SUBSTITUTE IT BEFORE IT WOULD BE AVAILABLE TO BE SUPPORTED



        20  AND ON OS/2 ITSELF.



        21  Q.   ARE YOU AWARE OF ANY MICROSOFT PRICING POLICIES THAT



        22  CONTRIBUTED TO IBM'S DIFFICULTIES IN SELLING OS/2 TO



        23  OEM'S?



        24  A.   I'M SORRY?  WHAT WAS THE QUESTION?



        25  Q.   WERE YOU AWARE OF ANY MICROSOFT PRICING POLICIES WITH�
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         1  RESPECT TO ITS OPERATING SYSTEM THAT IMPACTED IBM'S



         2  ABILITY TO SELL OS/2 TO OEM'S?



         3  A.   YES--



         4           MR. HOLLEY:  YOUR HONOR, I OBJECT TO THIS



         5  QUESTION AS BEYOND THE SCOPE OF THE CROSS-EXAMINATION.



         6           THE COURT:  OVERRULED.



         7           THE WITNESS:  YES, I AM AWARE OF PRICING



         8  POLICIES.



         9           THE FACT THAT MANY OEM'S TOLD ME THAT THEY WERE



        10  PAYING WHAT THEY CALLED A PER-PROCESSOR LICENSING FEE TO



        11  MICROSOFT WAS ONE OF THE MAJOR, IF NOT THE MAJOR,



        12  INHIBITOR TO MANY OEM'S DURING THE YEARS 1991 THROUGH



        13  ABOUT '94 AND '95, TELLING ME THAT THEY WERE RELUCTANT TO



        14  PRE-LOAD OS/2 BECAUSE IT WAS ECONOMICALLY NOT ATTRACTIVE.



        15           IN OTHER WORDS, WHAT WAS HAPPENING WAS THESE



        16  OEM'S WERE PAYING A LICENSE FEE FOR MICROSOFT DOS AND



        17  MICROSOFT WINDOWS, EVEN IF A PC SHIPPED WITHOUT ANY



        18  MICROSOFT SOFTWARE.  THEREFORE, IF A PC WAS TO SHIP WITH



        19  ONLY IBM SOFTWARE, THAT VENDOR WOULD STILL BE OBLIGATED TO



        20  PAY A LICENSE FEE FOR THE MICROSOFT SOFTWARE.



        21  BY MR. HOUCK:



        22  Q.   BASED ON YOUR EXPERIENCE MARKETING OS/2, DID YOU COME



        23  TO ANY CONCLUSION AS TO HOW IMPORTANT IT WAS FOR OEM'S TO



        24  BE ABLE TO SHIP THEIR PC'S LOADED WITH WINDOWS?



        25  A.   YES, I DID.  IT WAS ESSENTIAL FOR THEM FOR THEIR�
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         1  SUCCESS.



         2  Q.   I BELIEVE YOU TESTIFIED ON CROSS-EXAMINATION THAT



         3  APPROXIMATELY 92 PERCENT OF PC'S SHIPPED IN 1996 CAME



         4  LOADED WITH A WINDOWS OPERATING SYSTEM.  DO YOU RECALL



         5  THAT TESTIMONY?



         6  A.   YES, I DO.  I BASED THAT ON INFORMATION I READ IN THE



         7  INTERNATIONAL DATA CORPORATION RESEARCH DOCUMENT.



         8  Q.   DO YOU HAVE ANY FIGURES FROM 1997?



         9  A.   I HAVE READ FIGURES.  I DON'T RECALL THEM AT THE



        10  MOMENT.



        11  Q.   HAS THAT PERCENTAGE CHANGED APPRECIABLY OVER THE LAST



        12  SEVERAL YEARS?



        13           MR. HOLLEY:  OBJECTION, YOUR HONOR.  LACK OF



        14  FOUNDATION.



        15           THE COURT:  ON THE BASIS OF HIS LAST TWO ANSWERS,



        16  I THINK I'M GOING TO HAVE TO SUSTAIN THAT.  HE'S READ THE



        17  FIGURES FOR ONE YEAR.



        18           MR. HOUCK:  OKAY.



        19  BY MR. HOUCK:



        20  Q.   ARE YOU FAMILIAR WITH THE FIGURES FOR YEARS PRIOR TO



        21  1996?



        22  A.   I DON'T HAVE A RECOLLECTION, BUT I MIGHT HAVE TO



        23  REFER TO THE DOCUMENTS, AS I MENTIONED TO MR. HOLLEY.



        24  Q.   BASED ON YOUR EXPERIENCE IN THE INDUSTRY, DO YOU HAVE



        25  ANY JUDGMENT AS TO WHETHER THAT PERCENTAGE IS LIKELY TO�
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         1  CHANGE OVER THE COURSE OF THE NEXT TWO OR THREE YEARS?



         2  A.   BASED ON MY EXPERIENCE, MY OPINION IS THAT THAT



         3  PERCENTAGE WILL AT LEAST STAY THAT HIGH, IF NOT GET



         4  HIGHER, DURING THE NEXT COUPLE OF YEARS.



         5  Q.   OKAY.  CAN YOU EXPLAIN THE REASONS FOR YOUR OPINION



         6  IN THAT REGARD.



         7  A.   WELL, THE REASONS ARE BASED ON DISCUSSIONS WITH OUR



         8  CUSTOMERS, AND MANY OF THEM ARE CHIEF INFORMATION OFFICERS



         9  AND OTHER I-T EXECUTIVES, I-T EMPLOYEES OF A VARIETY OF



        10  COMPANIES AROUND THE WORLD.  THEY ARE UNDER A GREAT DEAL



        11  OF PRESSURE FROM THEIR END USERS WITHIN THE ENTERPRISE TO



        12  BE ABLE TO RUN OFF-THE-SHELF APPLICATIONS.  AND THEREFORE,



        13  MANY OF THEM ARE LOOKING TO CONVERT THEIR OPERATING SYSTEM



        14  TO ONE WHICH COULD NOT ONLY RUN THEIR MISSION-CRITICAL



        15  APPLICATIONS WHICH OFTEN TODAY RUN ON OS/2 WARP, TO ALSO



        16  AN OPERATING SYSTEM THAT WOULD ALLOW THEM TO HAVE ACCESS



        17  OR TO RUN THE 32-BIT WINDOWS APPLICATIONS.



        18  Q.   YOU ALSO GAVE TESTIMONY ON CROSS-EXAMINATION WITH



        19  RESPECT TO THE USE OF A SINGLE USER INTERFACE ON OS/2.  DO



        20  YOU RECALL THAT TESTIMONY?



        21  A.   YES, I DO.



        22  Q.   CAN A USER, IF HE OR SHE WANTS, USE A SINGLE USER



        23  INTERFACE ON OS/2 TO VIEW INFORMATION STORED BOTH LOCALLY



        24  AND REMOTELY?



        25  A.   A USER CAN USE THAT INTERFACE IF ANOTHER SOFTWARE�
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         1  PROGRAM IS INSTALLED EITHER FROM IBM OR A VARIETY OF OTHER



         2  VENDORS TO BE ABLE TO VIEW RESOURCES STORED REMOTELY ON



         3  OTHER COMPUTER SYSTEMS.  WE SUPPLY IN THE OPERATING SYSTEM



         4  ONLY THE ABILITY TO VIEW RESOURCES THAT ARE LOCALLY



         5  ATTACHED TO THE SYSTEM THAT THEY'RE OPERATING--RUNNING



         6  THAT OPERATING SYSTEM ON.



         7  Q.   DID IBM GIVE OS/2 USERS A CHOICE WHETHER OR NOT TO



         8  USE A SINGLE USER INTERFACE IN DOING INFORMATION STORED



         9  LOCALLY AND REMOTELY?



        10  A.   A CHOICE?  I'M NOT SURE I KNOW WHAT THAT MEANS.



        11  Q.   DID THEY HAVE THE OPTION WHETHER OR NOT TO INSTALL



        12  THE SOFTWARE THAT WOULD PROVIDE THE CAPABILITY TO USE A



        13  SINGLE USER INTERFACE TO VIEW INFORMATION STORED BOTH



        14  LOCALLY AND REMOTELY?



        15  A.   THE TECHNOLOGY FOR VIEWING, ACTUALLY, IS A STANDARD



        16  FEATURE WITHIN THE OPERATING SYSTEM.  HOWEVER, THAT



        17  FEATURE'S CAPABILITIES ARE EXTENDED WHEN PROGRAM'S MOTHER



        18  VENDORS SUCH AS BANYON WITH THEIR VALIANCE CLIENT,



        19  ARTISOFT WITH THEIR LANTASTIC CLIENT, NOVELL WITH THEIR



        20  NETWORK CLIENT, OR IBM WITH ITS OS/2 LAN CLIENT.  WHEN ONE



        21  OF THOSE FOUR PRODUCTS IS INSTALLED, IT EXTENDS THE



        22  CAPABILITY THAT'S IN THE BASE OPERATING SYSTEM TO ALLOW



        23  THE USERS THROUGH A SINGLE WINDOW TO VIEW NOT ONLY THE



        24  LOCAL FILES BUT ALSO FILES STORED ON SERVERS IN THE



        25  NETWORK AND SERVERS FROM A VARIETY OF DIFFERENT VENDORS.�
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         1           SO, THAT PART IS OPTIONALLY INSTALLABLE.



         2  Q.   YOU ALSO GAVE SOME TESTIMONY ON CROSS-EXAMINATION



         3  ABOUT THE WEB BROWSERS' IBM OFFERED FOR ITS OS/2 OPERATING



         4  SYSTEM.  DO YOU RECALL THAT?



         5  A.   YES, I DO RECALL.



         6  Q.   IN THE FIRST BROWSER THAT IBM MADE AVAILABLE FOR USE



         7  WITH OS/2 OPERATING SYSTEM WAS WEB EXPLORER; IS THAT



         8  CORRECT?



         9  A.   THAT'S CORRECT.  IT'S AN IBM-DEVELOPED BROWSER.



        10  Q.   AND WHEN WAS THAT FIRST OFFERED BY IBM?



        11  A.   THAT WAS OFFERED SOON AFTER THE GENERAL AVAILABILITY



        12  OF OS/2 WARP 3.  OS/2 WARP 3 WAS SHIPPED TO RETAIL STORES



        13  AND TO OUR CUSTOMERS IN LATE OCTOBER AND EARLY NOVEMBER OF



        14  1994, AND IT WAS SEVERAL MONTHS LATER THAT CUSTOMERS COULD



        15  DOWNLOAD THE IBM WEB EXPLORER OFF OF AN FTP WEB SITE; IN



        16  OTHER WORDS, OFF OF AN INTERNET WEB SITE.  WE GAVE THEM A



        17  POINTER TO GO THERE, AND THEY COULD DOWNLOAD THE BROWSER



        18  TO THEN BE ABLE TO SURF THE WEB.



        19  Q.   SO, INITIALLY, THE WEB EXPLORER DID NOT COME IN A



        20  RETAIL BOX BUT HAD TO BE DOWNLOADED BY USERS; IS THAT YOUR



        21  TESTIMONY?



        22  A.   THAT'S CORRECT.  IT WAS DEVELOPED BY ANOTHER GROUP IN



        23  IBM ON A DIFFERENT SCHEDULE THAN THE OS/2 WARP OPERATING



        24  SYSTEM.



        25  Q.   DID THERE COME A POINT IN TIME WHEN IBM INCLUDED WEB�
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         1  EXPLORER IN THE SAME RETAIL BOX WITH THE OS/2 OPERATING



         2  SYSTEM?



         3  A.   I BELIEVE THE ANSWER IS YES, WE DID INCLUDE IT WITH



         4  OS/2 WARP CONNECT AND A MANUFACTURING REFRESH OF THE OS/2



         5  WARP 3 OPERATING SYSTEM.



         6  Q.   AND WAS THAT INCLUDED ON THE BONUS PACKAGE YOU



         7  DESCRIBED?



         8  A.   I BELIEVE, AS I RECALL, IT WAS INITIALLY PACKAGED



         9  WITH THE BONUS PACK ON OS-2 WARP 3 WHEN IT WAS PACKAGED.



        10  Q.   COULD YOU EXPLAIN WHY IT WAS THAT IBM DECIDED TO SHIP



        11  THE BONUS PACK IN THE RETAIL BOX WITH OS-2.



        12  A.   IT GOES BACK TO THE PROBLEMS THAT OUR CUSTOMERS AND



        13  PROSPECTIVE CUSTOMERS ARE FACING IN THAT THEY HAD A



        14  DIFFICULT TIME FINDING APPLICATIONS THAT WOULD--THAT WERE



        15  WRITTEN SPECIFICALLY FOR OS/2.  THEY COULD FIND THE 16-BIT



        16  DOS AND 16-BIT WINDOWS APPLICATIONS, BUT IT DIDN'T GIVE



        17  THEM AN APPRECIATION FOR THE ADDED VALUE THAT AN



        18  APPLICATION WRITTEN SPECIFICALLY FOR OS/2 COULD PROVIDE TO



        19  THEM.  SO, WE WANTED TO BE ABLE TO PROVIDE OUR CUSTOMERS



        20  AND PROSPECTIVE CUSTOMERS WITH THAT EXPERIENCE WHEN THEY



        21  TOOK OS/2 FOR A TEST DRIVE.



        22  Q.   WHAT OTHER APPLICATIONS BESIDES WEB EXPLORER WERE



        23  PROVIDED ON THE BONUS PACK?



        24  A.   WE LICENSED APPLICATIONS FROM A VARIETY OF DIFFERENT



        25  COMPANIES, AND THAT INCLUDES HILLGRAVE FOR A�
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         1  COMMUNICATIONS PACKAGE THAT WOULD BE A TERMINAL EMULATOR.



         2  WE LICENSED SOFTWARE FROM FOOTPRINT SOFTWARE IN TORONTO,



         3  CANADA, WHICH INCLUDED A PROGRAM FOR TEXT EDITING OR WORD



         4  PROCESSING.  ANOTHER PROGRAM FOR SPREADSHEET, ANOTHER



         5  PROGRAM AS A CHARTING PROGRAM.  A SMALL PERSONAL



         6  INFORMATION MANAGER.



         7           WE SHIPPED SOFTWARE FROM AN APPLICATION PROGRAM



         8  FROM COMPUSERVE WHICH PROVIDED USERS WITH ACCESS TO



         9  COMPUSERVE'S ONLINE SERVICES, AND A VARIETY OF OTHER



        10  PRODUCTS.



        11  Q.   I BELIEVE IN YOUR TESTIMONY IN RESPONSE TO SOME OF



        12  MR. HOLLEY'S QUESTIONS, YOU REFERRED TO IBM PERFORMING A



        13  DEMAND ANALYSIS BEFORE SHIPPING THE BONUS PACK PRODUCTS;



        14  IS THAT CORRECT?



        15  A.   YES, THAT IS CORRECT.



        16  Q.   CAN YOU EXPLAIN WHAT YOU MEANT BY "DEMAND ANALYSIS."



        17  A.   WHAT WE WERE DOING WAS TRYING TO PROJECT WHAT OUR



        18  SALES WOULD BE WITH AND WITHOUT THE APPLICATIONS CONTAINED



        19  IN THE BONUS PACK.  AND IT WAS OUR CONCLUSION, BASED ON



        20  THAT STUDY, THAT BY ADDING THE APPLICATIONS TO THE BONUS



        21  PACK, WE COULD INCREASE THE PROBABILITY THAT WE WOULD HAVE



        22  A LARGER NUMBER OF SALES OF THE OS/2 WARP 3 PRODUCT.



        23  Q.   IS IT STANDARD PRACTICE TO PERFORM DEMAND ANALYSIS



        24  WHEN CONSIDERING WHETHER OR NOT TO INTRODUCE A NEW



        25  APPLICATION?�
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         1  A.   IT IS A STANDARD PRACTICE FOR US WHICH WE REVIEW



         2  THROUGH OUR FINANCIAL COMMUNITY QUITE STRINGENTLY AS WELL



         3  AS OUR IBM'S LEGAL STAFF, PRIOR TO MAKING THOSE DECISIONS



         4  OF WHAT TO INCLUDE AND WHAT NOT TO INCLUDE.



         5  Q.   ON OS/2, DID USERS HAVE A CHOICE WHETHER OR NOT TO



         6  INSTALL A WEB BROWSER?



         7  A.   YES.



         8  Q.   DID IBM EVER REQUIRE, FORCE, OR COERCE PURCHASERS OF



         9  IT'S OS/2 OPERATING SYSTEM TO INSTALL IT'S WEB BROWSER,



        10  WEB EXPLORER?



        11  A.   NOT THAT I'M AWARE OF.



        12  Q.   HAVE OS/2 USERS ALWAYS BEEN FREE NOT TO INSTALL WEB



        13  EXPLORER, TO INSTALL A COMPETING BROWSER, OR NOT TO



        14  INSTALL ANY BROWSER AT ALL ON OS/2?



        15  A.   YES.  IN FACT, WE HAVE QUITE A FEW CUSTOMERS WHO



        16  REMOVE THE BROWSER, AND THEY DO HAVE A CHOICE TO INSTALL



        17  OTHER BROWSERS.



        18           IN FACT, SOME USED THE 16-BIT NETSCAPE NAVIGATOR



        19  RUNNING AS A WINDOWS APPLICATION ON OS/2 AS AN ALTERNATIVE



        20  IN ADDITION TO THE IBM WEB EXPLORER AND THE NETSCAPE



        21  NAVIGATOR FOR OS/2 PRODUCT.



        22  Q.   CAN YOU GIVE ANY EXAMPLE OF CUSTOMERS THAT DECIDED



        23  NOT TO USE WEB BROWSER IN CONNECTION WITH OS/2?



        24  A.   IF YOU GO INTO ANY ONE OF THE BRANCH OFFICES OF WHAT



        25  WAS CALLED UNTIL RECENTLY NATIONSBANK WHICH IS AFTER THE�
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         1  MERGER CALLED BANK OF AMERICA, THE NATIONSBANK PORTION OF



         2  THAT, THEY RUN OS/2 IN ALMOST ALL OF THOSE PC'S IN THOSE



         3  BRANCH OFFICES, AND THEY HAVE CHOSEN UNTIL RECENTLY NOT TO



         4  INCLUDE A WEB-BROWSER FUNCTION FOR THESE USERS.



         5  Q.   DID OS/2 FUNCTION PROPERLY AS AN OPERATING SYSTEM



         6  WHETHER OR NOT WEB EXPLORER WAS INSTALLED ON IT?



         7  A.   YES, IT DID.



         8  Q.   DID IBM EVER PAY ANY OTHER COMPANIES TO USE ITS



         9  BROWSER WEB EXPLORER?



        10  A.   TO PAY OUR CUSTOMERS, DO YOU MEAN?



        11  Q.   YES.



        12  A.   NOT THAT I'M AWARE OF.  WE ASKED THEM TO PAY US.



        13  Q.   DID IBM EVER THREATEN ANY OTHER COMPANIES TO GET THEM



        14  TO USE ITS BROWSER WEB EXPLORER?



        15  A.   NO, NOT THAT I'M AWARE OF.



        16  Q.   I BELIEVE YOU TESTIFIED THAT AT SOME POINT IN TIME



        17  IBM BEGAN TO OFFER NETSCAPE NAVIGATOR TO PURCHASERS OF



        18  OS/2; IS THAT CORRECT?



        19  A.   YES, THAT IS CORRECT.



        20  Q.   HOW IS NETSCAPE NAVIGATOR MADE AVAILABLE TO



        21  PURCHASERS OF OS/2?



        22  A.   NETSCAPE NAVIGATOR VERSION 2.02, WHICH WAS ACTUALLY



        23  BUILT OFF THE NETSCAPE NAVIGATOR 3 CODE FROM NETSCAPE THEY



        24  HAD DESIGNED FOR WINDOWS, WAS PORTED AND--PORTED TO OS/2



        25  AND MADE INITIALLY AVAILABLE TO CUSTOMERS AS A DOWNLOAD�
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         1  OVER THE INTERNET.  IT HAS SINCE BEEN PACKAGED WITH THE



         2  OS/2 WARP AND WORKSPACE ON DEMAND PRODUCTS FROM IBM.



         3  Q.   ARE USERS FREE TO INSTALL OR NOT INSTALL NAVIGATOR ON



         4  THEIR OS/2 PC'S?



         5  A.   YES, THEY ARE FREE TO DO SO.



         6  Q.   IF A USER INSTALLED NAVIGATOR AND DIDN'T LIKE IT,



         7  COULD HE DISINSTALL IT AND REPLACE IT WITH ANOTHER



         8  BROWSER?



         9  A.   YES.



        10  Q.   DID OS/2 PERFORM ITS OPERATING FUNCTIONS PROPERLY



        11  WHETHER OR NOT NAVIGATOR WAS INSTALLED?



        12  A.   YES, IT DOES.



        13  Q.   DOES OS/2 PERFORM SATISFACTORILY AS AN OPERATING



        14  SYSTEM WITHOUT ANY BROWSER INSTALLED AT ALL IF THAT'S WHAT



        15  THE USER PREFERS?



        16  A.   YES, IT DOES.



        17  Q.   I THINK YOU MENTIONED IN YOUR TESTIMONY IN RESPONSE



        18  TO MR. HOLLEY'S QUESTIONS THAT THE WEB BROWSERS WERE



        19  SEPARATELY INSTALLABLE ON OS/2; IS THAT CORRECT?



        20  A.   SEPARATELY INSTALLABLE AND SEPARATELY REMOVABLE.



        21  Q.   CAN YOU EXPLAIN TO THE COURT A LITTLE MORE WHAT THAT



        22  MEANS AND HOW A USER DOES THAT.



        23  A.   DURING THE INSTALLATION OF THE PRODUCT, THE USER IS



        24  PRESENTED WITH A SCREEN TO POINT AND CLICK AT THE FEATURES



        25  THEY WOULD LIKE TO HAVE INSTALLED AND LEAVE UNMARKED THE�
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         1  FEATURES THEY DON'T WANT TO INSTALL.  AND ONCE THEY



         2  SELECTED THAT, THEY CLICK ON A BUTTON THAT SAYS "OKAY,"



         3  AND THE SYSTEM GOES THROUGH THE INSTALLATION OF INSTALLING



         4  THE FEATURES THEY WANT AND LEAVING THE REST OFF OF THEIR



         5  SYSTEM.



         6           THE COURT:  WHO DOES THIS?  THE RETAIL CUSTOMER?



         7           THE WITNESS:  THIS IS OPTIONAL.  IT COULD BE THE



         8  RETAIL CUSTOMER WHO MAY PURCHASE A SHRINK-WRAPPED PRODUCT



         9  FROM A STORE, OR IT COULD BE AN I-T ADMINISTRATOR IN A



        10  LARGE ENTERPRISE AS THEY REPLICATE ON MANY SYSTEMS, OR IT



        11  COULD BE A PC MANUFACTURER AS THEY BUILD PC'S AND CHOOSE



        12  WHAT FEATURES THEY WANT INSTALLED AND WHAT FEATURES THEY



        13  DON'T WANT INSTALLED BEFORE THEY DELIVER TO THEIR



        14  CUSTOMERS.



        15  BY MR. HOUCK:



        16  Q.   BY PC MANUFACTURER, YOU MEAN OEM?



        17  A.   YES.  IT'S ANALOGOUS OR SYNONOMOUS WITH THE WORD,



        18  WITH THE ACRONYM OEM.



        19  Q.   MR. HOLLEY ASKED YOU THIS AFTERNOON SOME QUESTIONS



        20  ABOUT SCREEN RESTRICTIONS.



        21           ARE OS/2 PURCHASERS ALLOWED FREEDOM TO CUSTOMIZE



        22  THE OS/2 DESKTOP?



        23  A.   NOT ONLY ARE THEY GENERALLY FREE TO MAKE VERY



        24  EXTENSIVE CHANGES.  THERE ARE SOME RESTRICTIONS.  WE DO



        25  RESTRICT AND PROTECT THE COPYRIGHT NOTICE AND THE�
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         1  TRADEMARK NOTICES AND ASK THEM NOT TO CHANGE THAT TO



         2  PROTECT THE INTELLECTUAL PROPERTY.  AND WE ASK THEM NOT TO



         3  CHANGE THE BINARY EXECUTABLE CODE, MEANING THE CODE THAT



         4  ACTUALLY EXECUTES THE INSTRUCTIONS THAT PERFORM THE



         5  FUNCTIONS.  BUT HOWEVER, WE GIVE THEM A GREAT DEAL OF



         6  FREEDOM IN CHOOSING WHICH FUNCTIONS ARE EITHER INSTALLED



         7  OR USED AND WHAT THE APPEARANCE OF THE SCREEN WOULD BE.



         8           IN FACT, WE PROVIDE THEM WITH INSTRUCTIONS OF HOW



         9  TO CHANGE THAT.



        10  Q.   HAVE YOU FOUND THAT OEM'S ARE TECHNICALLY CAPABLE OF



        11  MAKING CHANGES LIKE THAT AND CUSTOMIZING THE DESKTOP?



        12  A.   YES.  WE FIND THAT THEY FIND THAT TO BE A QUITE



        13  SIMPLE TASK.



        14  Q.   DO YOU KNOW WHETHER THE FREEDOM TO CUSTOMIZE THE



        15  DESKTOP IS SOMETHING THAT'S PERCEIVED AS DESIRABLE BY



        16  OEM'S?



        17           MR. HOLLEY:  OBJECTION.  LACK OF FOUNDATION.



        18           THE COURT:  ASK THE QUESTION AGAIN.



        19  BY MR. HOUCK:



        20  Q.   DO YOU KNOW WHETHER OR NOT OEM'S PERCEIVE THE ABILITY



        21  TO CUSTOMIZE A DESKTOP IS SOMETHING THAT'S DESIRABLE?



        22           MR. HOLLEY:  LACK OF FOUNDATION.



        23           THE COURT:  HE'S BEEN DEALING WITH OEM'S AND



        24  OTHER CUSTOMERS FOR A NUMBER OF YEARS.



        25           MR. HOLLEY:  HE TESTIFIED, YOUR HONOR, HE HAS NOT�
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         1  BEEN, HE IS NOT INVOLVED IN THE IBM PC COMPANY AND HE'S



         2  NOT INVOLVED IN LICENSING SOFTWARE IN THE IBM PC COMPANY.



         3  SO, I DON'T KNOW HOW HE COULD HAVE FOUNDATION TO ANSWER



         4  THE QUESTION.



         5           THE COURT:  MAYBE YOU COULD ESTABLISH FURTHER



         6  FOUNDATION FOR IT.



         7  BY MR. HOUCK:



         8  Q.   CAN YOU TESTIFY WITH RESPECT TO THE EXTENT OF YOUR



         9  CONTACTS WITH OEM'S DURING THE COURSE OF YOUR EFFORTS TO



        10  SELL OS/2?



        11  A.   YES.  I WAS INTIMATELY INVOLVED WITH PC



        12  MANUFACTURERS, INCLUDING THE IBM PC COMPANY, IN OUR



        13  ACTIVITIES TO TRY TO CONVINCE THEM TO PRE-INSTALL OS/2 ON



        14  THEIR PC'S AND TO ASSIST THEM IN THE CUSTOMIZATION OF



        15  THOSE PC'S.  I PERSONALLY MET WITH EXECUTIVES OF SOME OF



        16  THE VERY LARGEST PC COMPANIES AROUND THE WORLD TO ACTUALLY



        17  NEGOTIATE THESE CONTRACTS AND THEN TO PROVIDE THE



        18  TECHNICAL ASSISTANCE THROUGH OUR ORGANIZATION THAT I



        19  MANAGED.



        20           THE COURT:  I THOUGHT YOU HAD TESTIFIED TO THAT



        21  BEFORE, DID YOU NOT?



        22           THE WITNESS:  YES, I HAD.



        23           THE COURT:  OBJECTION IS OVERRULED.



        24  BY MR. HOUCK:



        25  Q.   WHAT, IF ANYTHING, DID YOU LEARN DURING THE COURSE OF�
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         1  YOUR DEALINGS WITH OEM'S ABOUT THEIR PERCEPTION AS TO THE



         2  DESIRABILITY OF HAVING THE FREEDOM TO CUSTOMIZE THE



         3  DESKTOP OF THE PC SYSTEMS THAT THEY SOLD?



         4  A.   IN THE CASE OF PACKARD BELL, THEY TOLD US IT WAS



         5  ESSENTIAL.



         6           IN FACT, WE HAD TO BE ABLE TO ALLOW THEM TO OFFER



         7  THEIR END USER INTERFACE APPLICATION.  PACKARD BELL, AT



         8  THAT TIME, WAS THE LEADING SUPPLIER OF PC'S TO HOME PC



         9  USERS IN THE UNITED STATES, AND THEY HAD DEVELOPED A



        10  CUSTOM APPLICATION TO SHIELD THE WINDOWS INTERFACE AND



        11  PROVIDE A MUST EASIER TO USE INTERFACE.



        12           FOR US TO BE ABLE TO LICENSE A PACKARD BELL, THEY



        13  TOLD US WE WOULD NEED TO WORK WITH THEM TO PROVIDE THE



        14  EXACT SAME INTERFACE ON OS/2.



        15  Q.   DID ANY OF THE OEM'S YOU DEALT WITH TELL YOU ANYTHING



        16  ABOUT THE DESIRE TO DIFFERENTIATE THE PRODUCTS WHILE



        17  CUSTOMIZING THE DESKTOP?



        18  A.   THE ONLY OTHER REQUIREMENT OTHER THAN THE ONE--THAT



        19  ARE SIMILAR TO THE ONE OF PACKARD BELL WAS A REQUIREMENT



        20  BY SOME OEM'S TO SHIP TO THEIR CUSTOMERS PC'S WITH THE



        21  USER INTERFACE TAILORED SPECIFICALLY TO THE PC'S--TO THE



        22  END USER'S REQUIREMENTS, THE CUSTOMER'S REQUIREMENTS IN



        23  THIS CASE, BECAUSE MANY OF THESE CUSTOMERS WOULD LIKE



        24  TO--PARTICULARLY LARGE ENTERPRISE CUSTOMERS RECEIVE THE PC



        25  ALREADY PRE-INSTALLED WITH THE OPERATING SYSTEM OF THEIR�
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         1  CHOICE, OPEN THE BOX, PLUG IT IN, HAVE IT COME UP AND RUN.



         2           THE COURT:  DO YOU HAVE SOME ESTIMATE AS HOW LONG



         3  YOU THINK YOU WILL BE?  I'M NOT HOLDING A WATCH ON YOU.



         4           MR. HOUCK:  I'M MOVING PRETTY QUICKLY.  I'M



         5  TRYING TO WIND THIS UP SHORTLY.  AND IN FACT, I THINK I



         6  WILL.



         7           THE COURT:  YOU THINK YOU WILL FINISH TODAY?



         8           MR. HOUCK:  ABSOLUTELY, I WILL.  AND HOPEFULLY,



         9  ENOUGH TIME TO ALLOW MR. HOLLEY TO FINISH WITH THE



        10  WITNESS, DEPENDING ON WHAT THE COURT'S DESIRES ARE WITH



        11  RESPECT TO BREAKING FOR THE DAY.  THAT'S MY OBJECTIVE.



        12           THE COURT:  ALL RIGHT.  GO AHEAD.



        13           MR. HOUCK:  I DON'T KNOW WHETHER I WILL MEET IT



        14  OR NOT, BUT I THINK I WILL.



        15  BY MR. HOUCK:



        16  Q.   YOU GAVE SOME TESTIMONY TODAY ABOUT YOUR



        17  UNDERSTANDING OF THE MEANING OF THE WORD "INTEGRATION."



        18           HOW IS THAT WORD USED BY IBM WHEN IT'S USED IN



        19  ITS MARKETING LITERATURE LIKE IT WAS IN SOME OF THE



        20  EXHIBITS THAT YOU WERE SHOWN TODAY?



        21  A.   WHEN IT WAS USED BY IBM IN THIS CASE, WHAT WE WERE



        22  TRYING TO SOLVE WITH OS/2 WARP 4 PARTICULARLY WAS A



        23  PERCEPTION PROBLEM, AND ACTUALLY A USABILITY PROBLEM.  WE



        24  WANTED TO CREATE THE PERCEPTION THAT THE USER WAS



        25  INSTALLING ONE PROGRAM WHEN, IN REALITY, THEY WERE�
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         1  INSTALLING MULTIPLE PROGRAMS.  THAT WAS AN INHIBITOR TO



         2  PRIOR SALES OF THE PRODUCT, AND SO IT WAS IMPORTANT FOR US



         3  TO FIX THIS.



         4           SO, WHAT WE DID WAS DESIGNED AN INSTALL PROGRAM



         5  FIRST THAT WOULD ALLOW A USER FROM A SINGLE INSTALLATION



         6  PROGRAM AND A SINGLE EXPERIENCE INSTALL MANY DIFFERENT



         7  PROGRAMS ONTO THE OPERATING SYSTEM.



         8           SECONDLY, WHEN THE OPERATING SYSTEM STARTED



         9  RUNNING, WE WANTED TO PROVIDE THE USER THE EXPERIENCE



        10  DURING THE OPERATIONAL PHASE THAT THEY HAD A SINGLE USER



        11  INTERFACE SUCH THAT WHEN OTHER APPLICATIONS ARE INSTALLED,



        12  THEY MELDED INTO THE USER INTERFACE, AND IT APPEARED TO BE



        13  A SINGLE USER INTERFACE RATHER THAN MULTIPLE APPLICATIONS



        14  DESIGNED BY DIFFERENT VENDORS.



        15  Q.   DOES INTEGRATION HAVE A DIFFERENT MEANING WHEN IT'S



        16  USED TECHNOLOGICALLY?



        17  A.   YES, VERY MUCH SO.



        18  Q.   CAN YOU EXPLAIN WHAT IT MEANS IN THAT SENSE.



        19  A.   IT GENERALLY MEANS TO ME THAT IT IS BUILT IN SUCH



        20  THAT THERE ARE INTERDEPENDENCIES BETWEEN DIFFERENT



        21  SOFTWARE MODULES SUCH THAT IF YOU WERE TO REMOVE ONE OF



        22  THE SOFTWARE MODULES, THE SECOND SOFTWARE MODULE WOULD



        23  EITHER STOP TO FUNCTION PARTIALLY OR COMPLETELY.



        24  Q.   WHEN A USER INSTALLS WEB BROWSER ON OS/2 AS YOU



        25  DESCRIBED, IS THAT INTEGRATED INTO THE OPERATING SYSTEM,�
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         1  TECHNOLOGICALLY SPEAKING?



         2  A.   TECHNOLOGICALLY SPEAKING, NO, IT'S NOT INTEGRATED.



         3  IT'S TREATED AS AN APPLICATION PROGRAM USING PUBLICLY



         4  DOCUMENTED PROGRAM INTERFACES, AND IT CAN BE REMOVED



         5  WITHOUT ADVERSELY IMPACTING THE FUNCTIONS OF THE OPERATING



         6  SYSTEM.



         7  Q.   DID OS/2 PROVIDE TO USERS THE BENEFITS OF AN



         8  INTEGRATED BROWSING EXPERIENCE, FROM A USER'S PERSPECTIVE,



         9  AS WELL AS PROVIDING USERS WHAT CHOICE OF BROWSERS TO USE



        10  ON THE SYSTEM?



        11  A.   YES.  FIRST OF ALL, FROM THE VISUAL APPEARANCE OF THE



        12  USER INTERFACE, WHEN A BROWSER WAS INSTALLED, AGAIN USING



        13  THE TECHNOLOGY THAT'S IN THE OS/2 OPERATING SYSTEM, THE



        14  BROWSER APPLICATION APPEARED TO BE MELDED INTO THE USER



        15  INTERFACE OF THE OPERATING SYSTEM GIVING THE USER A SINGLE



        16  CONSISTENT EXPERIENCE, EVEN THOUGH AS A SEPARATELY



        17  INSTALLABLE PROGRAM.  AND IT COULD BE REMOVED FROM THAT



        18  STANDPOINT AS WELL.



        19           SO, IT WAS NOT TECHNICALLY INTEGRATED, BUT IT



        20  CREATED THE PERCEPTION.  AND THEREFORE, FROM A MARKETING



        21  STANDPOINT, WE TALK ABOUT CAPABILITIES SUCH AS THE



        22  INTEGRATED OR BUILT IN, BUT THAT'S SIMPLY FROM A MARKETING



        23  PERSPECTIVE.



        24  Q.   AT THE END OF MR. HOLLEY'S EXAMINATION HE ASKED YOU



        25  SOME QUESTIONS ABOUT IBM'S DEALING WITH SUN AND OTHER�
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         1  COMPANIES.



         2           TO YOUR KNOWLEDGE, HAS IBM EVER SOUGHT TO DIVIDE



         3  MARKETS WITH ANOTHER SOFTWARE COMPANY?



         4  A.   I'M NOT AWARE OF SUCH ACTIVITIES.



         5  Q.   TO YOUR KNOWLEDGE, HAS IBM EVER SOUGHT TO ALLOCATE



         6  ANY MARKETS WITH ANY OTHER SOFTWARE COMPANIES?



         7  A.   I'M NOT AWARE OF SUCH ACTIVITIES.



         8  Q.   THERE HAS BEEN TESTIMONY IN THIS CASE THAT MICROSOFT



         9  HAS THREATENED TO WITHHOLD SUPPORT FOR MACOFFICE TO



        10  PRESSURE APPLE INTO MAKING INTERNET EXPLORER THE DEFAULT



        11  BROWSER ON THE MACINTOSH PLATFORM.



        12           ARE YOU AWARE OF ANY INSTANCE WHEN IBM HAS



        13  THREATENED TO WITHHOLD SUPPORT FOR ONE OF ITS SOFTWARE



        14  PRODUCTS BUT PRESSURE ANOTHER COMPANY INTO USING ANOTHER



        15  ONE OF IBM'S SOFTWARE PRODUCTS?



        16           MR. HOLLEY:  OBJECTION TO THE FORM OF THE



        17  QUESTION, YOUR HONOR.  I DON'T KNOW THIS WITNESS KNOWS



        18  ANYTHING ABOUT THE RELATIONSHIP BETWEEN MICROSOFT AND



        19  APPLE.



        20           THE COURT:  HE SIMPLY CHARACTERIZED OTHER



        21  TESTIMONY THAT HAS BEEN PRESENTED HERE AND ASKED WHETHER,



        22  IN ACCORDANCE WITH THAT CHARACTERIZATION, IBM HAS ENGAGED



        23  IN SIMILAR CONDUCT.



        24           MR. HOLLEY:  I OBJECT TO THE CHARACTERIZATION FOR



        25  THE RECORD, YOUR HONOR.�
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         1           THE COURT:  ALL RIGHT.  OBJECTION IS OVERRULED.



         2           THE WITNESS:  WOULD YOU REPEAT?



         3  BY MR. HOUCK:



         4  Q.   I WILL TRY AGAIN.



         5           ARE YOU AWARE OF ANY INSTANCE WHEN IBM HAS



         6  THREATENED TO WITHHOLD ONE SOFTWARE PRODUCT TO ENCOURAGE



         7  OR COMPEL A CUSTOMER TO PURCHASE ANOTHER SOFTWARE PRODUCT



         8  FROM IBM?



         9  A.   NO, I'M NOT AWARE OF ANY ACTIVITIES OF THAT KIND.



        10           MR. HOUCK:  WITH THAT, I'M GOING TO SIT DOWN,



        11  YOUR HONOR, AND TURN THE WITNESS BACK OVER TO MR. HOLLEY.



        12           THE COURT:  ALL RIGHT.  WOULD YOU LIKE A FEW



        13  MINUTES, MR. HOLLEY?



        14           MR. HOLLEY:  I THINK I'M READY TO GO.



        15           THE COURT:  ALL RIGHT.



        16                     RECROSS-EXAMINATION



        17  BY MR. HOLLEY:



        18  Q.   ARE YOU AWARE, MR. SOYRING, THAT IN THE PAST, IBM



        19  TOLD CUSTOMERS THAT THEY COULD NOT BUY IBM MAINFRAME



        20  COMPUTERS UNLESS THEY BOUGHT ALL THEIR PERIPHERALS FROM



        21  THE IBM CORPORATION?



        22  A.   NO, I'M NOT AWARE OF THAT ACTIVITY.



        23  Q.   YOU NEVER HEARD OF THAT?



        24  A.   I'M NOT FAMILIAR WITH THAT.



        25  Q.   RMI, YOU TESTIFIED ABOUT ON REDIRECT EXAMINATION, IS�
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         1  SHORT OR AN ACRONYM FOR SOMETHING CALLED REMOTE METHODS



         2  INVOCATION IN JAVA; CORRECT?



         3  A.   REMOTE METHOD INVOCATION IN JAVA, YES.



         4  Q.   AND THE CODE THAT WILL PERMIT SOMEONE TO TAKE



         5  ADVANTAGE OF RMI WITH THE MICROSOFT JAVA DEVELOPMENT TOOLS



         6  IS FREELY AVAILABLE ON THE MICROSOFT DEVELOPER NETWORK



         7  WITHOUT CHARGE, IS IT NOT?



         8  A.   IT'S FREELY AVAILABLE ON THE MICROSOFT NETWORK



         9  WITHOUT CHARGE.  HOWEVER, CONSUMERS LACK THE CONFIDENCE



        10  THAT IT WILL CONTINUE TO BE SUPPORTED.  THEREFORE, THERE



        11  IS A RELUCTANCE TO USE RMI ON OTHER PLATFORMS BECAUSE IT



        12  WOULD BREAK THE CROSS-PLATFORM COMPATIBILITY GOAL THEY ARE



        13  TRYING TO ACHIEVE.



        14  Q.   WHY DID THE LOTUS DEVELOPMENT CORPORATION SUBSIDIARY



        15  OF THE IBM CORPORATION USE WHAT YOU REFERRED TO AS



        16  NONSTANDARD COMPILER DIRECTIVES AND KEY WORDS IN



        17  MICROSOFT'S JAVA DEVELOPMENT TOOLS IN CREATING THE BRAND



        18  NEW E SUITE WORKPLACE 1.5?



        19  A.   AGAIN, AS I TESTIFIED IN--EARLIER TODAY, I AM NOT



        20  FAMILIAR WITH WHAT TOOLS LOTUS DID USE DURING THE



        21  DEVELOPMENT OF THE E SUITE PRODUCT.



        22  Q.   USERS OF MICROSOFT'S JAVA DEVELOPMENT TOOLS HAVE NO



        23  OBLIGATION TO USE WHAT YOU REFERRED TO AS NONSTANDARD



        24  COMPILER DIRECTIVES AND KEY WORDS; IS THAT NOT RIGHT?



        25  A.   I'M NOT AWARE OF ANY OBLIGATIONS THAT MICROSOFT�
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         1  IMPOSES ON SUCH USERS.



         2  Q.   AND, IN FACT, YOU TOLD ME AT YOUR DEPOSITION THAT YOU



         3  WERE AWARE THAT THE IBM CORPORATION HAD USED MICROSOFT'S



         4  JAVA DEVELOPMENT TOOLS TO DEVELOP JAVA APPLICATIONS THAT



         5  DID WORK ON NON-MICROSOFT OPERATING SYSTEMS; CORRECT?



         6  A.   THE GROUP THAT I MANAGE IS--MANAGE WITH CLIENTS, WE



         7  WILL USE THE TOOLS THAT THEY PREFER, AND WE DO HAVE SOME



         8  CLIENTS THAT PREFERRED TO USE THE MICROSOFT VISUAL



         9  J-PLUS-PLUS TOOL SET.  SO YES, WE DO HAVE EXPERIENCE WITH



        10  IT.



        11           AND WE DO KNOW THAT BY USING IT, IT IS POSSIBLE



        12  TO DEVELOP APPLICATIONS WITH EXTREME CARE, BUT IT IS



        13  POSSIBLE TO DEVELOP THEM SUCH THAT THEY COULD RUN ON



        14  MICROSOFT'S IMPLEMENTATION OF JAVA AS WELL AS INDUSTRY



        15  STANDARD IMPLEMENTATIONS OF JAVA.



        16  Q.   YOU TESTIFIED ON REDIRECT EXAMINATION THAT CUSTOMERS



        17  HAD EXPRESSED CONCERN TO IBM ABOUT WHETHER OR NOT



        18  APPLICATIONS HAD WHAT I THINK YOU REFERRED TO AS A JAVA



        19  FOR WINDOWS LOGO; IS THAT RIGHT?  DID I MISUNDERSTAND WHAT



        20  YOU SAID?



        21  A.   NO.  I WAS REFERRING TO THE LOGO PROGRAM FOR



        22  MICROSOFT, AND I BELIEVE IT'S CALLED--THE LOGO IS CALLED



        23  DESIGN FOR WINDOWS NT AND WINDOWS 95.



        24  Q.   OKAY.  I RECALL THAT TESTIMONY, BUT DO YOU RECALL



        25  GIVING ANY TESTIMONY ABOUT CUSTOMERS EXPRESSING CONCERNS�
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         1  OVER PRODUCTS THAT HAD ANY SORT OF MICROSOFT JAVA LOGO?



         2  A.   YES.



         3  Q.   WHAT JAVA--



         4  A.   I DON'T RECALL THE TESTIMONY, BUT I RECALL CONCERNS



         5  EXPRESSED BY CUSTOMERS.



         6  Q.   OKAY.  AND WHAT JAVA LOGO ARE YOU REFERRING TO?



         7  A.   IF I COULD BACK UP, I DON'T BELIEVE I REFERRED TO A



         8  JAVA LOGO.  WHAT I REFERRED TO ARE JAVA APPLICATIONS



         9  DESIGNED FOR MICROSOFT WINDOWS.  THERE WAS A CONCERN WITH



        10  THOSE APPLICATIONS BEING ABLE TO RUN ON OTHER OPERATING



        11  SYSTEMS, AND IF SO, WOULD THEY BE SUPPORTED BY THE VENDORS



        12  ON OTHER OPERATING SYSTEMS OTHER THAN THE MICROSOFT



        13  WINDOWS PLATFORMS.



        14  Q.   TO YOUR KNOWLEDGE, THERE IS NO LOGO LICENSING PROGRAM



        15  FOR MICROSOFT'S JAVA TOOLS; CORRECT?



        16  A.   I'M NOT AWARE OF SUCH A PROGRAM.



        17  Q.   NOW, YOU REFERRED IN YOUR REDIRECT EXAMINATION TO THE



        18  2500 APPLICATIONS AVAILABLE FOR OS/2, AND YOU COMPARED



        19  THAT TO THE 60,000 APPLICATION FIGURE THAT YOU CITED FROM



        20  MR. GATES'S RECENT SPEECH; IS THAT CORRECT?



        21  A.   BASED ON A REPORT THAT I READ IN THE PRESS ABOUT



        22  MR. GATES'S SPEECH AT A DEVELOPER CONFERENCE WHICH, I



        23  BELIEVE, WAS HELD IN COLORADO.



        24  Q.   AND WHEN YOU TOLD THE COURT THAT THERE WERE 2500



        25  APPLICATIONS FOR OS/2, YOU WERE NOT COUNTING ALL OF THE�
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         1  THOUSANDS OF APPLICATIONS THAT HAVE BEEN WRITTEN BY PEOPLE



         2  LIKE THE CHASE MANHATTAN BANK AND THE METROPOLITAN LIFE



         3  INSURANCE COMPANY, WERE YOU?



         4  A.   THAT'S CORRECT.  I WAS REFERRING TO COMMERCIALLY SOLD



         5  APPLICATIONS RATHER THAN THE MANY APPLICATIONS THAT ARE



         6  DEVELOPED WITHIN ENTERPRISES FOR USE WITHIN THEIR



         7  ENTERPRISES.



         8  Q.   AND AS FAR AS YOU KNOW, WHEN MR. GATES REFERRED TO



         9  THE 60,000 APPLICATIONS THAT WOULD BE AVAILABLE FOR



        10  WINDOWS 2000, HE WAS REFERRING TO NOT ONLY COMMERCIAL



        11  SOFTWARE LIKE WORDPERFECT AND LOTUS 1-2-3, BUT ALSO TO



        12  CORPORATE SOFTWARE DEVELOPED INTERNAL TO PARTICULAR



        13  ENTERPRISES?



        14  A.   THAT'S NOT HOW I INTERPRETED THE PRESS REPORT.  I



        15  INTERPRETED IT AS COMMERCIALLY AVAILABLE APPLICATIONS.



        16  Q.   BUT YOU DO NOT KNOW, ONE WAY OR THE OTHER, WHAT



        17  MR. GATES MEANT WHEN HE USED THE 60,000 FIGURE FOR



        18  APPLICATIONS AVAILABLE FOR WINDOWS 2000, DO YOU?



        19  A.   I DON'T KNOW WHAT MR. GATES MEANT.



        20  Q.   ARE YOU AWARE, MR. SOYRING, THAT LAST YEAR, MICROSOFT



        21  SPENT $268 MILLION SUPPORTING DEVELOPERS WRITING



        22  APPLICATIONS ON WINDOWS?



        23  A.   NO, I WAS NOT AWARE OF THE AMOUNT THEY HAD SPENT.



        24  Q.   THAT IS MANY, MANY TIMES THE AMOUNT THAT IBM SPENT



        25  LAST YEAR ENCOURAGING DEVELOPERS TO WRITE ON TOP OF OS/2,�
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         1  IS IT NOT?



         2  A.   THAT'S VERY DIFFICULT TO COMPARE BECAUSE APPLICATIONS



         3  WRITTEN FOR JAVA WE NOW CONSIDERED TO BE OS/2



         4  APPLICATIONS, AND I DON'T KNOW THE AMOUNT OF MONEY THAT



         5  IBM IS SPENDING TO ENCOURAGE AND SUPPORT THE DEVELOPMENT



         6  OF JAVA APPLICATIONS.



         7           WE CERTAINLY ARE NOT ENCOURAGING ANY OF OUR



         8  COMMERCIAL SOFTWARE DEVELOPERS TO WRITE TO THE OS/2 PM API



         9  SET.



        10  Q.   SO, YOU HAVE COMPLETELY ABANDONED ANY EFFORT TO



        11  PERSUADE SOFTWARE DEVELOPERS TO WRITE TO THE NATIVE OS/2



        12  API'S; IS THAT CORRECT?



        13  A.   WE FOUND THAT THE BARRIER IS FAR TOO HIGH FOR THAT



        14  NATIVE API AND WE NEEDED TO MOVE TO AN INDUSTRY STANDARD



        15  API IF WE WERE TO BE ABLE TO BRING FORWARD AND PROTECT THE



        16  INVESTMENTS OUR CUSTOMERS CURRENTLY HAVE AND LET THEM



        17  BUILD OFF OF THIS NEW INVESTMENT WITH JAVA, RUN THOSE



        18  APPLICATIONS CONCURRENTLY.



        19  Q.   AND HOW LONG AGO DID YOU STOP TRYING TO PERSUADE



        20  PEOPLE TO WRITE TO THE NATIVE OS/2 API'S?



        21  A.   AS I RECALL, THAT DECISION WAS MADE IN EARLY 1996.



        22  Q.   ARE YOU AWARE, MR. SOYRING, THAT THERE ARE CURRENTLY



        23  2,000 MICROSOFT EMPLOYEES WHO DEVOTE THEIR EFFORTS TO



        24  SUPPORTING DEVELOPERS WRITING APPLICATIONS ON WINDOWS?



        25  A.   NO, I'M NOT AWARE OF THE NUMBER.�
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         1  Q.   HOW DOES THAT NUMBER, 2,000 EMPLOYEES OF MICROSOFT



         2  HELPING DEVELOPERS WRITE FOR WINDOWS, RELATE TO THE NUMBER



         3  OF EMPLOYEES OF THE IBM CORPORATION WHO ARE TRYING TO



         4  PERSUADE PEOPLE TO WRITE APPLICATIONS ON TOP OF OS/2?



         5  A.   AS I EXPLAINED, WE DON'T HAVE ANYONE DEDICATED TO



         6  CONVINCING PEOPLE TO WRITE ON TOP OF OS/2'S PROPRIETARY



         7  API'S.  WHAT WE DO HAVE IS A LARGE NUMBER OF PEOPLE



         8  WORKING WITH SOFTWARE VENDORS AROUND THE WORLD TO TRY TO



         9  CONVINCE THEM TO BUILD 100 PERCENT PURE JAVA APPLICATIONS



        10  THAT WOULD RUN ON OS/2 AND ON OTHER OPERATING SYSTEMS.



        11           I'M SORRY.  I DON'T KNOW WHAT THAT NUMBER IS



        12  WITHIN IBM.  THAT'S AN ENTIRE DIVISION OF IBM THAT HAS



        13  BEEN SET UP TO DO THAT.



        14  Q.   AT THE CURRENT RUN RATE FOR OS/2 WARP 4, IT IS BEING



        15  OUTSOLD BY A SUBSTANTIAL MARGIN BY VARIOUS COMMERCIAL



        16  VERSIONS OF LINUX; IS THAT RIGHT?



        17  A.   I DON'T KNOW.  I DON'T KNOW HOW MANY COMMERCIAL



        18  VERSIONS OF LINUX HAVE BEEN SOLD.



        19  Q.   DO YOU KNOW HOW MANY NEW USERS OF LINUX EVERY MONTH



        20  THERE ARE RELATIVE TO NEW USERS OF IBM OS/2 WARP?



        21  A.   I DON'T KNOW IN EVERY MONTH.  THE LAST REPORT ON



        22  LINUX I SAW WAS AN ESTIMATE OF 7 MILLION TO 10 MILLION



        23  LINUX LICENSES HAVE BEEN DISTRIBUTED.  HOW MANY ARE



        24  INSTALLED AND USED AND HOW MANY EVER GENERATED ANY REVENUE



        25  FOR ANY COMPANY, I DON'T KNOW.  MY GUESS WOULD BE IT'S A�

                                                           95



         1  VERY SMALL PERCENTAGE OF THAT TOTAL.



         2  Q.   AND IT WOULD BE A SMALL PERCENTAGE BECAUSE MUCH OF



         3  LINUX IS BEING DISTRIBUTED AT LOW OR NO COST OVER THE



         4  INTERNET; CORRECT?



         5  A.   LINUX IS FOLLOWING A PROGRAM CALLED "OPEN SOURCE,"



         6  WHERE THE SOURCE CODE IS MADE AVAILABLE AND IT FOLLOWS A



         7  LICENSING AGREEMENT MODELED AFTER GA-NEW (PHONETIC), OR



         8  GNU, WHICH BASICALLY ADVOCATES GIVING AWAY, AT NO FEE, THE



         9  LICENSE AGREEMENT FOR USE OF THE SOFTWARE AS LONG AS THE



        10  USER COMPLIES WITH RESTRICTIONS WITHIN THAT LICENSE



        11  AGREEMENT.



        12  Q.   YOU TESTIFIED ON REDIRECT EXAMINATION, MR. SOYRING,



        13  ABOUT REDISTRIBUTABLE CODE.  DO YOU RECALL THAT TESTIMONY?



        14  A.   YES, I DO.



        15  Q.   AND THAT TESTIMONY RELATED TO WHAT YOU AND I TALKED



        16  ABOUT EARLIER TODAY, THE MICROSOFT FOUNDATION CLASSES; IS



        17  THAT CORRECT?



        18  A.   YES, THE MICROSOFT FOUNDATION CLASS IS ONE TYPE OF



        19  REDISTRIBUTABLE CODE.



        20  Q.   A SOFTWARE COMPANY LIKE MICROSOFT PROVIDING THOSE



        21  SORTS OF, AS YOU REFERRED TO THEM, PRE-DEVELOPED BUILDING



        22  BLOCKS IS EXTREMELY USEFUL FOR SOFTWARE DEVELOPERS, ISN'T



        23  IT?



        24  A.   IBM BELIEVES IT IS EXTREMELY USEFUL FOR SOFTWARE



        25  DEVELOPERS, AND WE HAVE SIMILAR PRACTICES.  WE OFFER A�
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         1  PRODUCT CALLED OPEN CLASS, WHICH IS SIMILAR TO MFC.



         2  HOWEVER, WE DO OFFER IT ON A LARGE NUMBER OF DIFFERENT



         3  OPERATING SYSTEMS.



         4  Q.   IBM OPERATING SYSTEMS; CORRECT?



         5  A.   NO.  IBM AND OTHER VENDORS' OPERATING SYSTEMS,



         6  INCLUDING MICROSOFT WINDOWS NT.



         7  Q.   NOW, IBM MADE A BUSINESS DECISION NOT TO CLONE ALL OF



         8  THE WINDOWS 32-BIT API'S THAT IT WOULD HAVE NEEDED TO



         9  CLONE IN ORDER TO SUPPORT MFC ON OS/2; IS THAT CORRECT?



        10  A.   YES, WE MADE A BUSINESS DECISION PRIMARILY BECAUSE WE



        11  ESTIMATED THAT THE TIME IT WOULD TAKE WAS SO LONG THAT THE



        12  TECHNOLOGY WE HAD BEEN CLONING WOULD HAVE BEEN OBSOLETE BY



        13  THE TIME WE DELIVERED IT TO OUR USERS.



        14           IT IS ALSO--IT WOULD HAVE BEEN A HUGE FINANCIAL



        15  EXPENSE BASED ON OUR EXPERIENCE OF SPENDING TENS OF



        16  MILLIONS OF DOLLARS SIMPLY TO DEVELOP A LITTLE MORE THAN



        17  700 OF THE API'S, AND THERE WERE STILL THOUSANDS



        18  REMAINING.  AND SOME OF THE MOST COMPLEX WE LOOKED AT, THE



        19  OLE 2 API'S, WE DIDN'T KNOW HOW TO IMPLEMENT IN ANY



        20  REASONABLE TIME FRAME WITHOUT HAVING ACCESS TO THE SOURCE



        21  CODE.



        22  Q.   AND THE IBM CORPORATION CURRENTLY HAS ASSETS IN



        23  EXCESS OF $80 BILLION; IS THAT CORRECT?



        24  A.   I HAVEN'T LOOKED RECENTLY AT WHAT THE ASSETS



        25  MEASUREMENT IS.�
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         1  Q.   WE LOOKED EARLIER AT SOMETHING CALLED THE OS/2 WARP 4



         2  ASSISTANT CENTER.  DO YOU RECALL THAT?



         3  A.   YES, I DO RECALL THAT.



         4  Q.   ELEMENTS OF THE OS/2 WARP 4 ASSISTANT CENTER SUCH AS



         5  THE SOFTWARE UPDATE FEATURE WILL NOT WORK IN THE ABSENCE



         6  OF SOME WEB-BROWSING SOFTWARE; CORRECT?



         7  A.   THAT FEATURE DOES REQUIRE THE INSTALLATION OF A WEB



         8  BROWSER EITHER FROM IBM OR WEB BROWSER FROM ANOTHER



         9  COMPANY, YES.



        10  Q.   AND IT IS ALSO TRUE, IS IT NOT, MR. SOYRING, THAT THE



        11  DOCUMENTATION AND HELP SYSTEM IN MICROSOFT'S OS AIX UNIX



        12  VARIANT WILL NOT WORK IN THE ABSENCE OF NETSCAPE NAVIGATOR



        13  BECAUSE IT'S ALL WRITTEN IN HYPERTEXT MARKUP LANGUAGE?  IS



        14  THAT CORRECT?



        15  A.   I DIDN'T UNDERSTAND WHAT YOU JUST SAID.  I'M SORRY.



        16  Q.   ARE YOU AWARE THAT THE HELP AND ONLINE DOCUMENTATION



        17  SYSTEM IN AIX, IBM'S UNIX VARIANT, DEPENDS UPON NETSCAPE



        18  NAVIGATOR BEING PRESENT BECAUSE ALL OF THE HELP FILES ARE



        19  WRITTEN IN HYPERTEXT MARKUP LANGUAGE?



        20  A.   NO.  ACTUALLY, SINCE THE AIX GROUP IS LOCATED IN



        21  AUSTIN, TEXAS, WHERE I LIVE, I DO HAVE OCCASION TO SPEAK



        22  WITH THEM.  AND I KNOW THAT YOU CAN VIEW THE HELP TEXT



        23  SIMPLY THROUGH A TEXT EDITOR AS WELL AS THROUGH AT WEB



        24  BROWSER IN HTML FORMAT.



        25  Q.   WHEN YOU VIEW THE HELP TEXT THROUGH A SIMPLE TEXT�
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         1  BROWSER, MANY OF THE FEATURES OF THE HELP SYSTEM ARE



         2  DISABLED TO YOU; IS THAT CORRECT?



         3  A.   THAT'S PROBABLY CORRECT.  I CAN'T ANSWER THAT.



         4  Q.   YOU SAID THAT UNTIL RECENTLY, ON REDIRECT,



         5  NATIONSBANK, OR THE BANK OF AMERICA, HAD NO INTEREST IN



         6  HAVING A WEB BROWSER, I TAKE IT THAT HAS CHANGED IN RECENT



         7  TIMES; CORRECT?



         8  A.   YES.



         9  Q.   AND THAT HAS CHANGED BECAUSE NATIONSBANK, OR THE BANK



        10  OF AMERICA, HAS DECIDED THAT IT NEEDS WEB-BROWSING



        11  FUNCTIONALITY ON ITS DESKTOP COMPUTERS IN ORDER TO



        12  IMPLEMENT ITS CORPORATE INTRANET; IS THAT RIGHT?



        13  A.   ACTUALLY, NATIONSBANK ARE (SIC) DEVELOPING SOME



        14  APPLICATIONS CONFIDENTIAL TO NATIONSBANK WHICH ARE BASED



        15  ON BROWSER TECHNOLOGY, AND THEY INSTALLED IBM'S WORKSPACE



        16  ON DEMAND PRODUCT, INCLUDING THE WEB BROWSER THAT NETSCAPE



        17  NAVIGATOR WEB BROWSER THAT'S INCLUDED IN THAT, AND THEY DO



        18  FIND VALUE.



        19           THAT'S EXACTLY WHAT WE ARE ENCOURAGING OUR



        20  CLIENTS TO DO AS THEY TRANSITION OFF THE OS/2 PM



        21  PROGRAMMING MODEL ONTO THE INTERNET PROGRAMMING MODEL WITH



        22  JAVA, HTML AND OTHER INTERNET TECHNOLOGIES, BUT STILL



        23  RUNNING ON OS/2 OPERATING SYSTEMS, OR OTHER VENDORS IF



        24  THEY CHOOSE.



        25  Q.   MR. HOUCK ASKED YOU VARIOUS QUESTIONS ABOUT LICENSES�
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         1  BETWEEN IBM AND ORIGINAL EQUIPMENT MANUFACTURERS.  DO YOU



         2  RECALL THOSE QUESTIONS?



         3  A.   YES, I DO.



         4  Q.   HOW MANY OEM'S DOES IBM CURRENTLY HAVE LICENSE



         5  AGREEMENTS WITH FOR THE SHIPMENT OF NEW PERSONAL COMPUTERS



         6  TO HOME USERS?



         7  A.   LICENSE AGREEMENTS FOR WHAT SOFTWARE PRODUCTS?



         8  Q.   I'M SORRY.  FOR OS/2 WARP 4.



         9  A.   I DON'T KNOW THE ANSWER TO THAT.  I HAVEN'T BEEN



        10  DIRECTLY INVOLVED WITH THOSE SALES AND LICENSINGS FOR A



        11  COUPLE OF YEARS NOW.  SEVERAL YEARS NOW.



        12  Q.   CAN YOU TELL ME A SINGLE PC MANUFACTURER WHO IS



        13  SUPPLYING COMPUTERS TO HOME USERS WHO IS INSTALLING OS/2



        14  WARP 4 CURRENTLY?



        15  A.   I CAN'T THINK OF ONE.



        16           AS I MENTIONED EARLIER IN MY TESTIMONY, WE



        17  STOPPED OUR EFFORTS IN EARLY 1996 TO SELL OS/2 TO HOME



        18  USERS, SO MY EXPECTATION--I WOULD BE SURPRISED IF WE ARE



        19  SELLING SOME.  I DO KNOW THAT THERE ARE PEOPLE WHO STILL



        20  WRITE US COMPLAINT LETTERS, SAYING THEY WISH WE DID OFFER



        21  IT TO HOME USERS.  I SAW ONE JUST YESTERDAY.



        22  Q.   SO, YOU STATED IN LATE '93, AS I UNDERSTAND YOUR



        23  TESTIMONY ON REDIRECT, TO PROMOTE OS/2 WARP 3 TO CONSUMER



        24  USERS, AND YOU QUIT IN 1996.  YOU DIDN'T GIVE IT A VERY



        25  LONG EFFORT, DID YOU?�
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         1  A.   WE SPENT HUNDREDS OF MILLIONS OF DOLLARS.  WE MADE A



         2  VERY SIGNIFICANT EFFORT, AND WE CONCLUDED, AND I THINK IT



         3  WAS A GOOD BUSINESS DECISION, THAT WE WOULD NOT BE ABLE TO



         4  COMPETE.  THE APPLICATION BARRIER WAS JUST TOO HIGH FOR US



         5  TO BE ABLE TO COMPETE ON THAT PARTICULAR MODEL.  AND IT



         6  WASN'T IN THE BEST INTEREST OF OUR CUSTOMERS TO KEEP



         7  SPENDING MONEY AND TAKING THEM DOWN THAT PATH.



         8  Q.   CERTAINLY NOT IN THE INTEREST OF YOUR SHAREHOLDERS;



         9  CORRECT?



        10  A.   THAT'S CORRECT, ALSO.



        11  Q.   DID IBM MAKE ANY ASSESSMENT OF THE QUALITY OF THE



        12  PACKARD BELL NAVIGATOR USER INTERFACE DURING THE TIME THAT



        13  YOU WERE TALKING TO PACKARD BELL ABOUT IMPLEMENTING THAT



        14  USER INTERFACE?



        15  A.   NO, WE DID NOT MAKE A FORMAL ASSESSMENT OTHER THAN IT



        16  WAS A REQUIREMENT, AND WE WERE WILLING TO HELP THEM TO



        17  PORT IT TO OS/2.



        18  Q.   WERE YOU AWARE THAT THE PACKARD BELL NAVIGATOR USER



        19  INTERFACE DISABLED ALL RIGHT MOUSE BUTTON FUNCTIONS IN



        20  WINDOWS 95?



        21  A.   I WAS NOT AWARE OF THAT.



        22           MR. HOLLEY:  I HAVE NO FURTHER QUESTIONS.



        23           MR. HOUCK:  NOR DO I, YOUR HONOR.



        24           THE COURT:  ALL RIGHT.  MR. SOYRING, IT LOOKS



        25  LIKE YOU'RE THROUGH, AND YOU CAN GO HOME TO TEXAS.�
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         1           THE WITNESS:  THANK YOU VERY MUCH, YOUR HONOR.



         2           (WITNESS STEPS DOWN.)



         3           THE COURT:  WHAT DELIGHTS DO YOU HAVE FOR US



         4  TOMORROW, MR. BOIES?



         5           MR. BOIES:  TOMORROW, WE WILL BEGIN WITH



         6  DR. WARREN-BOLTON, WHO IS THE ECONOMIST, AND MR. SCHWARTZ



         7  AND THE STATES WILL HANDLE THAT.



         8           THE COURT:  VERY GOOD.



         9           10:00 TOMORROW MORNING.



        10           (WHEREUPON, AT 4:42 P.M., THE HEARING WAS



        11  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER



         2



         3           I, DAVID A. KASDAN, RPR, COURT REPORTER, DO



         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE



         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO



         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER



         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING



         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE



         9  PROCEEDINGS.



        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,



        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS



        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE



        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.
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