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         1                    P R O C E E D I N G S



         2           THE COURT:  NOT THAT YOU HAVE FORGOTTEN, BUT I



         3  FORGOT TO REMIND YOU THAT YOU ARE STILL UNDER OATH.



         4           THE WITNESS:  I REMEMBER.



         5           THE COURT:  GENTLEMEN, THE FIRST ORDER OF



         6  BUSINESS TOMORROW AT 10:00 WILL BE A HEARING ON



         7  MICROSOFT'S MOTION TO MODIFY THE MAY 27TH PROTECTIVE ORDER



         8  IN ORDER TO ENABLE THE DEPOSITION OF THE SUN PERSONNEL TO



         9  GO FORWARD.



        10           MR. BOIES:  THANK YOU, YOUR HONOR.



        11                 CONTINUED DIRECT EXAMINATION



        12  BY MR. BOIES:



        13  Q.   MR. BARKSDALE, BEFORE THE LUNCHEON RECESS, YOU HAD



        14  DISCUSSED THE EXTENT TO WHICH THE BROWSER COULD BE AN



        15  ALTERNATIVE PLATFORM.



        16           IS THERE ANY OTHER WAY THAT THE BROWSER POSED A



        17  POTENTIAL COMPETITIVE THREAT TO MICROSOFT'S OPERATING



        18  SYSTEM POSITION?



        19  A.   WELL, THE BIG THREAT WOULD BE THAT IF DEVELOPERS



        20  BEGAN DEVELOPING FOR THE BROWSER AND BECAUSE IT WAS ACROSS



        21  THESE 19-SOME PLATFORMS AS I MENTIONED, IT THEN HAS THE



        22  POTENTIAL THAT OEM'S COULD PUT DIFFERENT TYPES OF



        23  OPERATING SYSTEMS ON THEIR MACHINES BECAUSE THE OTHER



        24  PROGRAMS AND APPLICATIONS OUT IN THE GENERAL MARKET WOULD



        25  BE ABLE TO RUN ON TOP OF THE BROWSER AND NOT BE PARTICULAR�
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         1  AS TO WHICH OPERATING SYSTEM WAS INSTALLED WITH THE PC.



         2           SO, IF THAT WERE TRUE, THEN MICROSOFT WOULD BE IN



         3  THE POSITION OF HAVING TO NEGOTIATE OR, I GUESS, TO PUT



         4  ANOTHER WAY, THE OEM'S WOULD BE IN A BETTER NEGOTIATING



         5  POSITION WITH MICROSOFT AND WOULDN'T BE AS DEPENDENT UPON



         6  MICROSOFT TO BE THE ONLY SUPPLIER OF OPERATING SYSTEMS FOR



         7  THESE MACHINES, AND THAT COULD BE EXTREMELY THREATENING TO



         8  MICROSOFT AS THE PREDOMINANT PLATFORM FOR DEVELOPERS, AND



         9  THAT WOULD BE A BIG DEAL.



        10  Q.   YOU WERE ASKED WHETHER NETSCAPE'S PRIORITY WAS TO



        11  SERVE ENTERPRISES.  DO YOU RECALL THAT?



        12  A.   YES, SIR.



        13  Q.   DOES NETSCAPE MARKET ITS BROWSER, OR HAS NETSCAPE



        14  MARKETED ITS BROWSER, TO ENTERPRISES?



        15  A.   OH, YES.  WE ARE--THE PRIMARY SOURCE OF OUR REVENUES



        16  HAVE COME FROM ENTERPRISES WHERE THEY WERE BUYING BROWSER



        17  OR SERVER PRODUCTS FOR ELECTRONIC COMMERCE OR INTRACOMPANY



        18  COMMUNICATIONS, WHAT ARE CALLED "INTRANETS," AND THINGS OF



        19  THAT NATURE.  AND SO, WE SOLD QUITE A BIT OF OUR CLIENT



        20  PRODUCTS TO ENTERPRISES OVER THE PERIOD OF TIME, AND THEY



        21  HAVE ALWAYS BEEN SORT OF AT THE CENTER OF OUR MARKETING



        22  AND OUR ATTENTION FOR REVENUE, NOT TO EXCLUDE THE CONSUMER



        23  OR END USER.



        24           BUT THE OTHER THING ABOUT THESE PRODUCTS THAT IS



        25  SOMEWHAT NEW IS THAT A HOME USER IS ALSO AN ENTERPRISE�
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         1  USER.  I MEAN, IT'S THE SAME PEOPLE.  THEY ARE HOME PART



         2  OF THE TIME, THEY GO TO WORK, AND THEY DO BUSINESS WORK



         3  QUITE OFTEN AT HOME LIKE E-MAILING OR KEEPING UP WITH



         4  COMPANY DOCUMENTS OR RECORDS, AND DO PERSONAL WORK IN



         5  THEIR BUSINESS.  SO, IT'S NO LONGER AS EASY TO DISTINGUISH



         6  BETWEEN A BUSINESS USER AND A HOME USER.



         7           SO, WHAT YOU WANT TO DO IS, TO PROMOTE YOUR



         8  ENTERPRISE BUSINESS, YOU WANT TO PROMOTE YOUR HOME



         9  BUSINESS BECAUSE IT'S THE SAME PEOPLE, AND YOU WOULD WANT



        10  THEM TO USE YOUR PRODUCT, APPRECIATE YOUR BRAND,



        11  APPRECIATE ITS FEATURES, EVEN THOUGH THEY'RE AT HOME



        12  BECAUSE THEY WILL TAKE IT TO WORK, AND THEY WOULD LIKE TO



        13  SEE THE SAME PRODUCT THERE.



        14  Q.   LET ME TURN TO THE SUBJECT OF THE DISTRIBUTION



        15  CHANNELS THAT YOU USE.



        16  A.   YES.



        17  Q.   AND LET ME TALK ABOUT THE OEM DISTRIBUTION CHANNEL



        18  FIRST.



        19           WHY IS THE OEM DISTRIBUTION CHANNEL AN IMPORTANT



        20  CHANNEL, IF IT IS?



        21  A.   IT'S IMPORTANT BECAUSE, ONE, IT'S VERY PRODUCTIVE.



        22  BY THAT, I MEAN IT'S NOT ONLY EFFICIENT IN THAT YOU GIVE



        23  ONE COPY TO AN OEM, A MASTER, AND HE PRODUCES IT FOR ALL



        24  THE PC'S SOLD, MUCH LIKE SORT OF REDEVELOPING FROM THE



        25  NEGATIVE OF A PHOTOGRAPH, SO IT'S EFFICIENT.�
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         1           BUT IT'S ALSO ECONOMICALLY VERY PRODUCTIVE



         2  BECAUSE THE PC OEM, THEN WHEN HE DISTRIBUTES TO HIS



         3  CUSTOMER, HE PAYS YOU FOR IT, AND SO YOU GET A GOOD



         4  REVENUE RETURN BECAUSE YOU KNOW THEY ARE GOING TO PAY YOU;



         5  AND THEREFORE, IT'S VERY PRODUCTIVE.  IT'S--YOU MAKE MONEY



         6  AT IT, AND IT'S VERY IMPORTANT FROM THAT ASPECT.  IT'S



         7  ALSO IMPORTANT JUST BECAUSE THE BIGGER PC OEM'S DISTRIBUTE



         8  THEIR PRODUCTS TO A NUMBER OF PLACES.



         9           AND AS I HAVE TRIED TO SAY ALL ALONG, WHEN THE



        10  PERSON BUYS THE PRODUCT IN THE STORE, THE COMPUTER, THEN



        11  THEY ARE--THAT'S THE PRODUCT THEY SEE, INCLUDING THE



        12  BROWSER, AND THAT HAS A LOT TO DO WITH THE BROWSER THEY



        13  WILL THEN CONTINUE TO USE.  IT'S BECAUSE IT'S EASY, AND IT



        14  WILL COME UP ON THE SCREEN, AND THEY CAN USE IT, AND THEY



        15  ARE PERSUADED TO NOT CHANGE--WELL, JUST BECAUSE IT'S



        16  DIFFICULT TO CHANGE, AS WE TALKED ABOUT, SO IT'S VERY--NOT



        17  ONLY IS IT A GOOD CHANNEL PRODUCTIVITY-WISE, BUT IT'S A



        18  VERY STICKY CHANNEL.  BY THAT, I MEAN THE USER IS LIKELY



        19  TO STICK WITH THE PEOPLE.  AS THE PRODUCT MATURES, THE PC



        20  OEM CHANNEL HAS BECOME--IT AND THE ISP CHANNELS ARE THE



        21  TWO MOST PRODUCTIVE CHANNELS YOU HAVE.



        22  Q.   WERE THERE ANY CONTRACTUAL PROVISIONS BETWEEN



        23  MICROSOFT AND OEM'S THAT AFFECTED NETSCAPE'S ABILITY TO



        24  CONTINUE TO DISTRIBUTE ITS BROWSER THROUGH THE OEM



        25  CHANNEL?�
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         1           MR. WARDEN:  OBJECTION.  NO FOUNDATION.



         2           THE COURT:  MAYBE YOU HAD BETTER LAY A



         3  FOUNDATION.



         4           MR. BOIES:  ALL RIGHT.



         5  BY MR. BOIES:



         6  Q.   NETSCAPE ATTEMPTED AND, TO SOME EXTENT, FOR A WHILE



         7  SUCCEEDED IN SUPPLYING ITS BROWSER THROUGH THE OEM



         8  CHANNEL; IS THAT CORRECT?



         9  A.   YES.



        10  Q.   AND AS CHIEF EXECUTIVE OFFICER OF THE CORPORATION,



        11  WERE YOU AWARE OF THE EFFORTS THAT NETSCAPE MADE IN AN



        12  ATTEMPT TO DISTRIBUTE ITS BROWSER THROUGH THE OEM CHANNEL?



        13  A.   YES.



        14  Q.   DID THERE COME A TIME WHEN YOU SAW ANY IMPEDIMENT TO



        15  NETSCAPE'S DISTRIBUTION OF ITS BROWSER THROUGH THE OEM



        16  CHANNEL THAT WAS ATTRIBUTABLE TO MICROSOFT?



        17  A.   YES, WE DID.



        18  Q.   WHEN WAS THAT?



        19  A.   WELL, IT BEGAN IN EARNEST IN SORT OF THE SPRING OF



        20  '96, SHORTLY AFTER MR. GATES'S PEARL HARBOR DAY SPEECH.



        21           I BEGAN TO GET REPORTS, SEVERAL OF WHICH I PUT IN



        22  MY TESTIMONY, OF THE FIELD PEOPLE TELLING ME, THE PEOPLE



        23  WHO CALLED ON THESE OEM'S TELLING ME THAT, THAT THEY WERE



        24  RUNNING INTO NEW OBSTACLES.  THE MOST--THE ONE THAT CAUGHT



        25  MY ATTENTION AND THE ONE I PUT IN THE INTRODUCTORY, THE�
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         1  FIRST TWO OR THREE PAGES OF MY DIRECT TESTIMONY, THE ONE



         2  THAT REALLY GOT MY ATTENTION WAS THE COMPAQ SITUATION, AND



         3  THAT'S WHEN I REALLY FELT LIKE WE WERE--THAT THIS WAS NOT



         4  A FAIR FIGHT.



         5  Q.   I WANT TO DRAW A DISTINCTION THAT MR. WARDEN WAS



         6  ALSO, I THINK, ATTEMPTING TO DRAW BETWEEN PROVISIONS THAT



         7  SAY YOU MUST PUT IE ON THE DESKTOP AND RESTRICTIONS THAT



         8  SAY YOU CANNOT PUT NAVIGATOR ON THE DESKTOP.  AND YOU



         9  RECOGNIZE THAT THOSE ARE AT LEAST TWO DIFFERENT KINDS OF



        10  DISTINCTIONS?



        11  A.   YES, I DO.



        12  Q.   IS THERE ANYTHING ABOUT A CONTRACTUAL PROVISION THAT



        13  SAYS YOU MUST PUT IE ON THE DESKTOP THAT WOULD, AS A



        14  PRACTICAL MATTER, LEAD TO THE EXCLUSION OF NETSCAPE?



        15           MR. WARDEN:  OBJECTION.  NO FOUNDATION.  THE



        16  WITNESS ISN'T AN OEM.



        17           THE COURT:  NOBODY TESTIFIED HE WAS GETTING



        18  REPORTS FROM HIS FIELD PEOPLE ABOUT WHAT THEY WERE BEING



        19  CONFRONTED WITH, AND IN THAT CONTEXT, I THINK HE'S



        20  COMPETENT TO TESTIFY TO IT.



        21           OBJECTION IS OVERRULED.



        22           THE WITNESS:  THE PROBLEM IS, IF I'M AN OEM, AND



        23  I HAVE TO PUT ONE PRODUCT ON THERE, IT MAKES IT MUCH LESS



        24  LIKELY THAT I'M GOING TO PUT A SECOND PRODUCT ON THERE FOR



        25  A NUMBER OF REASONS, ONE OF WHICH IS THAT THEN CAN�
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         1  INCREASE MY SUPPORT COSTS BECAUSE NOW MY CUSTOMERS MAY



         2  CALL ME FOR BOTH THIS BROWSER OR THE OTHER BROWSER, AND



         3  THAT INCREASES MY SUPPORT COSTS.



         4           AND THAT IS A, I BELIEVE, MAJOR INHIBITOR TO A



         5  NORMAL BUSINESS TRANSACTION.  IN OTHER WORDS, SINCE I HAVE



         6  TO PUT THIS RADIO IN THE CAR, IT'S UNLIKELY I'M GOING TO



         7  PUT A SECOND RADIO IN THE CAR.  I DON'T KNOW ANY BETTER



         8  ANALOGIES THAN THAT, BUT IT MAKES IT VERY DIFFICULT, THEN,



         9  TO PERSUADE THEM ON THEIR BROAD LINE, THE ONES THAT THEY



        10  REALLY SHIP, TO HAVE THEM BOTH PUT ON THE MACHINE.



        11           THEN, WHEN THEY INTEGRATE THE BROWSER FUNCTION



        12  INTO THE OPERATING SYSTEM, LIKE THEY DID WITH WINDOWS 98,



        13  IT MAKES IT EVEN MORE DIFFICULT BECAUSE THERE IS NO WAY TO



        14  JUST COMPLETELY GET RID OF THE THING.  EVEN IF THEY WANT



        15  TO BRING UP AND USE THE NETSCAPE BROWSER AS DEFAULT IN THE



        16  FUTURE, THERE ARE STILL FUNCTIONS IN THERE THAT WILL USE



        17  INTERNET EXPLORER.



        18  BY MR. BOIES:



        19  Q.   LET ME SHOW YOU A DOCUMENT THAT I THINK YOU HAVE IN



        20  YOUR BINDER, AND THAT IS GOVERNMENT EXHIBIT 233.



        21           MR. BOIES:  YOUR HONOR, THIS SHOULD BE IN THE



        22  SMALLER BINDER.



        23  BY MR. BOIES:



        24  Q.   NOW, THIS IS A MAY 27, 1998, MICROSOFT MARKETING



        25  REVIEW DOCUMENT, WHICH I DON'T BELIEVE YOU HAVE EVER SEEN�
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         1  BEFORE, BUT I WANT TO SHOW YOU A PAGE FROM THAT DOCUMENT.



         2  AND THIS MICROSOFT DOCUMENT SAYS, "IT CAME WITH MY



         3  COMPUTER, IS THE NUMBER ONE REASON PEOPLE SWITCH TO IE."



         4           WHAT'S THE SIGNIFICANCE OF THAT, IF ANY,



         5  MR. BARKSDALE?



         6  A.   WELL, THE SIGNIFICANCE, TO ME, IS THAT IT PROVES WHAT



         7  I HAVE BEEN SAYING HERE FOR A WEEK, AND IT PROVES THAT



         8  MICROSOFT KNEW WHAT I HAD BEEN SAYING FOR A WEEK IS TRUE,



         9  OR, AT LEAST, TO THE PEOPLE WHO MADE THAT ANALYSIS.



        10           IT'S SO LOGICAL.  THAT'S THE WAY WE GET A LOT OF



        11  PRODUCTS IS BECAUSE THEY CAME WITH ANOTHER PRODUCT WE



        12  BOUGHT.  IT IS NOT SURPRISING.  AND NOW THAT YOU HAVE MORE



        13  AND MORE--I HATE THE TERM "LESS SOPHISTICATED" BECAUSE



        14  THEY COULD BE VERY SOPHISTICATED USERS, BUT THEY ARE NOT



        15  COMPUTER AFICIONADOS, THEY TAKE WHAT THEY GET AND THEY GO



        16  WITH IT.  AND THAT'S WHAT WE HAVE BEEN TRYING TO SAY, WE



        17  THINK THE WAY WE HAVE BEEN PRETTY MUCH KNOCKED OUT OF THAT



        18  CHANNEL IS VERY DETRIMENTAL TO OUR BUSINESS.  AND THE ONLY



        19  WAY THAT A PERSON COULD REALLY KNOCK YOU OUT OF THAT



        20  CHANNEL IS IF THEY HAVE THIS MONOPOLY LOCK ON THE



        21  PC OEM'S.



        22  Q.   THE CONCLUSION HERE IS THE OEM'S ARE THE BEST VEHICLE



        23  TO GAIN BROWSER SHARE.



        24           FROM MICROSOFT'S STANDPOINT, DO YOU BELIEVE THAT



        25  THAT'S AN ACCURATE ASSESSMENT, SIR?�
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         1  A.   I WOULD CERTAINLY THINK SO.



         2  Q.   THERE ARE SOME OEM'S THAT TODAY INCLUDE NAVIGATOR ON



         3  SOME OF THEIR LINES; IS THAT CORRECT?



         4  A.   I LISTED, I THINK, SEVEN OF THOSE, THE SEVEN THAT I'M



         5  AWARE OF.  I HAD OUR PEOPLE GO THROUGH AND PULL THE



         6  RECORDS UP ON THOSE.  I THINK IT'S SEVEN IN MY DIRECT



         7  TESTIMONY.



         8  Q.   BASED ON YOUR ANALYSIS AND BASED ON YOUR KNOWLEDGE OF



         9  MARKETING TO OEM'S, CAN YOU GIVE US AN ESTIMATE AS TO WHAT



        10  PERCENTAGE OF OEM NEW PC SALES HAVE NAVIGATOR INCLUDED IN



        11  THE PC AS IT'S SHIPPED BY THE OEM?



        12  A.   I THINK I HAVE SEEN NUMBERS AROUND--THIS IS A NEW PC



        13  SHIPPED WORLDWIDE--I BELIEVE IT'S AROUND TEN PERCENT.



        14  Q.   AND THOSE TEN PERCENT THAT INCLUDE NAVIGATOR WOULD



        15  ALSO HAVE INTERNET EXPLORER; IS THAT CORRECT?



        16  A.   IT'S MY UNDERSTANDING THAT THE VAST MAJORITY OF THOSE



        17  WOULD.  I DON'T KNOW THAT I COULD SAY EVERY SINGLE ONE.



        18  IT'S MY UNDERSTANDING THAT ABOUT 85 PERCENT OF THE NEW



        19  PC'S SHIPPED HAVE NAVIGATOR--I MEAN, INTERNET EXPLORER



        20  ONLY, AND 95 PERCENT OF NEW PC'S ARE SHIPPED WITH A



        21  BROWSER.  AND SO I WOULD--IN OTHER WORDS, TEN PERCENT OF



        22  THOSE HAVE BOTH.



        23  Q.   LET ME TURN TO THE AREA OF PRICING, AND MR. WARDEN



        24  ASKED YOU SOME QUESTIONS ABOUT WHAT NETSCAPE'S BUSINESS



        25  PLAN WAS AS TO THE PRICING OF ITS BROWSER.�
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         1           FIRST, DID NETSCAPE, IN FACT, CHARGE FOR ITS



         2  BROWSER THROUGHOUT 1995, 1996, AND 1997?



         3  A.   YES, SIR, WE DID.



         4  Q.   LET ME SHOW YOU GOVERNMENT EXHIBIT 1261.



         5           DOES THIS EXHIBIT SHOW NETSCAPE'S ACTUAL



         6  QUARTERLY REVENUE FROM LICENSING ITS BROWSER?



         7  A.   ASSUMING YOU GOT THIS FROM OUR RECORDS, IT SEEMS TO,



         8  YES, SIR.



         9  Q.   NOW, WHAT THAT SHOWS IS THAT NETSCAPE'S BROWSER



        10  REVENUE BEGAN IN THE FIRST QUARTER OF 1995 AND INCREASED



        11  EACH QUARTER THEREAFTER, UP TO AND THROUGH THE THIRD



        12  QUARTER OF 1996; IS THAT CORRECT?



        13  A.   YES, SIR.



        14  Q.   NOW, IT SHOWS THAT THOSE REVENUES STOPPED ENTIRELY IN



        15  THE FIRST QUARTER OF 1998.



        16  A.   THAT'S CORRECT.



        17  Q.   WHAT WAS THE REASON FOR THAT?



        18  A.   WE WERE FORCED TO.  WE WERE FORCED BY THE PRICING



        19  POLICIES--WELL, MICROSOFT HAD BEEN SUCCESSFUL IN MAKING



        20  THIS A FREE-PRODUCT CATEGORY.  THERE WAS NO ALTERNATIVE.



        21  Q.   WHAT WERE NETSCAPE'S REVENUES FROM LICENSING ITS



        22  BROWSER IN 1995, THE ENTIRE CALENDAR YEAR?



        23  A.   IT SEEMS TO ME IT WAS LIKE, OH, 45, $50 MILLION.



        24           IN '95?



        25  Q.   YES, 1995.�
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         1  A.   ABOUT 50 MILLION.



         2  Q.   AND WHAT WERE--



         3  A.   I COULD PROBABLY ADD IT UP HERE.



         4  Q.   I THINK 45 TO $50 MILLION IS WHAT I ADD UP, TOO.



         5  A.   ALL RIGHT.



         6  Q.   AND JUST FOR THE RECORD, WHAT WERE NETSCAPE'S REVENUE



         7  FROM LICENSING IT'S BROWSER IN 1996?



         8  A.   200.



         9  Q.   $200 MILLION?



        10  A.   $200 MILLION.



        11  Q.   NOW, MR. WARDEN SHOWED YOU TWO E-MAILS FROM



        12  MR. ANDREESSEN WHERE HE ADVOCATED MAKING NAVIGATOR FREE



        13  FOR WHAT MR. ANDREESSEN REFERRED TO AS "PERSONAL USE" IN



        14  DECEMBER OF 1994.  DO YOU RECALL THAT?



        15  A.   DO I RECALL THAT MR. WARDEN SHOWED ME A MEMO LIKE



        16  THAT?



        17  Q.   YES.



        18  A.   YES.



        19  Q.   NOW, INSOFAR AS YOU KNOW, DID MR. ANDREESSEN EVER



        20  PROPOSE MAKING NAVIGATOR FREE FOR BUSINESS OR ENTERPRISE



        21  CUSTOMERS OR FOR OEM'S?



        22  A.   NO.



        23  Q.   LET ME SHOW YOU A SELECTION FROM MR. ANDREESSEN'S



        24  DEPOSITION AT PAGE 507 OF THAT DEPOSITION, (READING):



        25                QUESTION:  WAS THERE A TIME WHEN NETSCAPE�

                                                           15



         1           BELIEVED THAT IT WOULD GIVE AWAY BROWSERS TO SOME



         2           USERS?



         3                ANSWER:  THERE WAS A TIME IN WHICH NETSCAPE



         4           BELIEVED THAT WE WOULD GIVE AWAY BROWSERS TO



         5           EDUCATION AND NONPROFIT USERS.  AND WE, IN FACT,



         6           SUBSEQUENTLY DID SO.



         7                QUESTION:  WHEN WAS THAT?



         8                ANSWER:  THAT WAS IN DISCUSSIONS RANGING



         9           FROM THE FOUNDING OF THE COMPANY IN APRIL 1994



        10           THROUGH THE FIRST COMMERCIAL RELEASE OF THE



        11           PRODUCT IN, I BELIEVE, JANUARY 1995.



        12                QUESTION:  BASED ON YOUR PERSONAL KNOWLEDGE,



        13           DO YOU HAVE ANY PERSONAL KNOWLEDGE AS TO WHETHER



        14           DURING THE SAME PERIOD OF TIME THAT YOU HAVE



        15           IDENTIFIED--THAT IS, BETWEEN THE FOUNDING OF THE



        16           COMPANY AND THE FIRST COMMERCIAL RELEASE OF YOUR



        17           BROWSER--YOUR COMPANY PLANNED TO CHARGE USERS,



        18           OTHER THAN THE EDUCATIONAL AND NONPROFIT USERS



        19           THAT YOU HAVE IDENTIFIED, FOR THE BROWSER?



        20                ANSWER:  YES, ABSOLUTELY.  IN FACT, THAT WAS



        21           FUNDAMENTAL TO THE COMPANY'S BUSINESS PLAN.



        22                QUESTION:  WHEN, IF AT ALL, INSOFAR AS YOUR



        23           PERSONAL KNOWLEDGE GOES, DID NETSCAPE'S BUSINESS



        24           PLAN CHANGE IN THAT REGARD?



        25                ANSWER:  I BELIEVE THE ANSWER TO THE�
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         1           QUESTION IS IN JANUARY 1998 WE CHANGED NETSCAPE'S



         2           BUSINESS PLAN TO INCLUDE BROWSERS FREE TO



         3           ESSENTIALLY ALL USERS, BUT NOT PRIOR TO THAT



         4           TIME.



         5                QUESTION:  AND INSOFAR AS YOU HAVE PERSONAL



         6           KNOWLEDGE AS TO THE REASONS FOR NETSCAPE MAKING



         7           THAT CHANGE, WHAT WERE THOSE REASONS?



         8                ANSWER:  YES.  THE REASONS WERE THAT THE



         9           BROWSER MARKET, DEFINED, AGAIN, IN LAYMAN'S



        10           TERMS, AS AN ENVIRONMENT IN WHICH IT IS POSSIBLE



        11           TO MAKE MONEY TO GENERATE AN ECONOMIC RETURN OR



        12           GET SOMEONE TO PAY FOR SOMETHING, FOR BROWSERS



        13           WAS ESSENTIALLY ELIMINATED AT THAT POINT.



        14                WE HAD SEEN A STEADY DECLINE OF BROWSER



        15           REVENUES AND AVERAGE SELLING PRICES AND A GREATLY



        16           INCREASING RELUCTANCE OR REFUSAL ON THE PART OF



        17           POTENTIAL CUSTOMERS TO PAY FOR BROWSERS SINCE



        18           THEIR VIEW WAS THAT A COMPETITIVE PRODUCT,



        19           INTERNET EXPLORER, WAS AVAILABLE FOR FREE.  THAT



        20           TOOK THE EFFECTIVE PRICE POINT FOR BROWSER TO



        21           ZERO AND RENDERED IT AN NONECONOMIC MARKET IN



        22           WHICH TO PARTICIPATE.



        23           NOW, MR. WARDEN ALSO READ YOU A PORTION OF



        24  MR. CLARK'S DEPOSITION IN WHICH MR. CLARK SUGGESTED THAT



        25  NETSCAPE, IN 1994, DID NOT INTEND TO CHARGE FOR THE�
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         1  BROWSER.  MR. WARDEN READ YOU FROM PAGES 35 AND 36 OF



         2  MR. CLARK'S DEPOSITION.  DO YOU RECALL THAT?



         3  A.   YES, SIR.



         4  Q.   I NOW WOULD LIKE TO DIRECT YOUR ATTENTION TO WHAT



         5  MR. CLARK SAYS AT THE BOTTOM OF PAGE 36 AND CONTINUING ON



         6  TO PAGE 37; THAT IS, THE PORTION THAT FOLLOWS WHAT



         7  MR. WARDEN DIRECTED YOUR ATTENTION TO.



         8  A.   EXCUSE ME, BUT IS THAT IN THIS BOOK THAT I HAVE?  I



         9  DON'T KNOW IT NEEDS TO BE.



        10  Q.   I THINK THE ONLY THING THAT IS IN THIS BOOK ARE THE



        11  ACTUAL EXHIBITS.



        12  A.   NOT THE DEPOSITION.



        13  Q.   NOT THE DEPOSITIONS, AND SO I'M GOING TO HAVE TO ASK



        14  YOU AGAIN TO LOOK AT IT.



        15  A.   I COULD READ IT UP HERE.



        16  Q.   OR ON THE SCREEN.



        17  A.   THIS THING IS USELESS.



        18  Q.   (READING):



        19                QUESTION:  NOW, AS A RESULT OF THE FREE



        20           DISTRIBUTION OF NAVIGATOR, NETSCAPE SUCCEEDED IN



        21           MAKING ITS WEB-BROWSING SOFTWARE UBIQUITOUS; IS



        22           THAT CORRECT?



        23                ANSWER:  NO, I WANT TO CLARIFY ONE THING.



        24           YOU'RE MISLEADING--MAKING A MISLEADING STATEMENT.



        25           IF YOU WOULD LIKE TO STATE EXACTLY WHAT HAPPENED,�
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         1           I WOULD BE HAPPY TO ANSWER.



         2                NETSCAPE HAS NEVER GIVEN AWAY THE BROWSER.



         3           IT ALLOWED PEOPLE TO DOWNLOAD IT FOR FREE FOR ONE



         4           BRIEF PERIOD DURING THE BETA; BUT AFTER THAT, IT



         5           NEVER GAVE IT AWAY.



         6           IS THAT CONSISTENT, SIR, WITH YOUR CONNECTION OF



         7  WHAT NETSCAPE, IN FACT, DID?



         8  A.   THAT'S WHAT I HAVE BEEN SAYING ALL ALONG; THAT IS,



         9  THAT IS WHAT WE DID.



        10  Q.   AND FOR THE RECORD, WHAT WAS THE BETA VERSION THAT



        11  WAS REFERRED TO THERE?



        12  A.   WELL, BETA IS AN INDUSTRY TERM OF ART USED LONG



        13  BEFORE WE WERE IN BUSINESS.  THAT JUST MEANS YOU HAVE



        14  BASICALLY THREE STEPS YOU GO THROUGH IN CREATING A



        15  SOFTWARE PRODUCT.  ALPHA, WHICH IS NORMALLY A VERY ROUGH



        16  PRODUCT THAT IS ONLY INTERNALLY TESTED; BETA, WHERE YOU



        17  HAVE EITHER A PRIVATE OR PUBLIC BETA.  THE GREAT THING



        18  ABOUT THE INTERNET THAT GOT EVERYBODY SO EXCITED WAS THAT



        19  YOU COULD PUT YOUR BETA, WHICH IS STILL A BUGGY TEST



        20  PRODUCT, BUT WAS WORKABLE, YOU COULD PUT IT UP ON THE



        21  INTERNET, AND THEN EVERYBODY ON THE INTERNET, WHO CARED



        22  TO, COULD HELP YOU TEST IT.  AND THAT WAS A GREAT TEST



        23  VEHICLE AND QUALITY IMPROVEMENT VEHICLE.



        24           AND SO, WHEN THIS LITTLE COMPANY WAS GETTING



        25  STARTED, THEY PUT THE BETA UP ON THE INTERNET.  IT WAS�
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         1  THEN CALLED MOSAIC.  THE PRODUCT ITSELF WAS--THE COMPANY



         2  WAS CALLED MOSAIC.  AND THEY PUT IT UP, AND PEOPLE TESTED



         3  IT, AND THAT WAS VERY HELPFUL BECAUSE IT GIVES YOU, IN



         4  EFFECT, THOUSANDS AND THOUSANDS OF QUALITY-ASSURANCE



         5  TESTERS OUT THERE WHO, FOR WHATEVER REASON, THEY DO THIS,



         6  BUT THEY DO IT.



         7           AND SO, DURING THE BETA, SINCE IT'S NOT A



         8  FINISHED PRODUCT, YOU DON'T CHARGE FOR IT.  I MEAN, PEOPLE



         9  WOULDN'T PAY YOU FOR IT.  SO, IN THE BETA OF THE EARLY



        10  PRODUCT, AND TO THIS DAY, THE BETAS THAT WE PUT UP, PEOPLE



        11  TEST WITHOUT PAYING FOR IT.



        12           THEN YOU PUT UP YOUR PRODUCTION PRODUCT, WAS THE



        13  NORMAL CYCLE.  AND WHEN YOU GO TO PRODUCTION, YOU COLLECT



        14  REVENUE FOR IT.



        15           IN OUR CASE, WE HAVE ON THE CLIENT--NOW, IT'S



        16  DIFFERENT FOR SERVER PRODUCTS.  WE DO A VERY SIMILAR THING



        17  WITH OUR SERVERS.  WE PUT THEM UP FREE IN BETA AND TEST



        18  THEM AND PUT THEM IN PRODUCTION AND ASK PEOPLE TO PAY US



        19  FOR IT.



        20           WHEN WE WENT INTO PRODUCTION OF THE NAVIGATOR, WE



        21  GAVE PEOPLE A 90-DAY FREE TRIAL, AND IN OUR LICENSE WE



        22  SAID THAT, "YOU HAVE 90 DAYS TO TRIAL-USE IT, AND IF YOU



        23  LIKE IT, WE WOULD LIKE YOU TO FILL OUT THIS CREDIT CARD



        24  INFORMATION AND PAY US FOR IT."



        25           NOW, THAT WOULD BE THE LOWEST SORT OF COMMON�
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         1  DENOMINATOR.  THAT IS THE ONE-OFF HOME USER.  AND EVEN



         2  THERE WE WERE COLLECTING REVENUE FOR THE PRODUCT FROM THE



         3  VERY BEGINNING OF THE COMPANY.



         4  Q.   WAS THE ABILITY TO CHARGE FOR YOUR BROWSER IMPORTANT



         5  TO NETSCAPE'S VIABILITY AND THE ABILITY TO CONTINUE TO



         6  MAKE IMPROVEMENTS IN ITS BROWSER PRODUCT?



         7  A.   ABSOLUTELY.



         8  Q.   WHY WAS THAT?



         9  A.   WELL, WE HAD A PAYROLL TO MAKE.  THAT'S HOW YOU GET



        10  THE MONEY TO PAY THE BILLS, JUST LIKE YOU, I PRESUME,



        11  CHARGE FOR YOUR SERVICES.  THAT WAS OUR PRODUCT.  WE



        12  CHARGED PEOPLE FOR IT.



        13           MR. GATES, IN MY TESTIMONY, 1976, HE SAID, "YOU



        14  PEOPLE WHO STEAL THE PRODUCT AND MAKE IT FREE ONLY HURT



        15  YOURSELVES BECAUSE THEN THERE WON'T BE ANY MONEY COMING IN



        16  TO HELP US BUILD BETTER PRODUCTS.  WHY?  BECAUSE IT TAKES



        17  PEOPLE, TAKES ARTISTS, IN EFFECT, TO CREATE THESE THINGS."



        18  AND BY THEN, WE WERE GROWING A LARGE STAFF OF ARTISTS, AND



        19  EVERY OTHER WEEK THEY WANTED TO GET PAID.



        20           THAT WAS OUR BUSINESS PLAN.  THAT'S HOW WE



        21  BROUGHT IN REVENUE.  I DON'T KNOW WHAT ELSE--THAT'S



        22  HOW--YOU NOT ONLY FUND YOUR ONGOING EXPENSE.  YOU FUND



        23  YOUR INVESTMENT, YOUR RESEARCH AND DEVELOPMENT FOR FUTURE



        24  PRODUCTS AND FOR ONGOING IMPROVEMENTS AND OTHER



        25  INVESTMENTS, LIKE ANY OTHER BUSINESS, EXCEPT YOU ARE�
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         1  SELLING A COPYRIGHTED ETHEREAL PRODUCT, IF YOU WILL,



         2  VERSUS, YOU KNOW, A PIECE OF HARDWARE THAT EVERYBODY



         3  UNDERSTANDS WHY YOU PAY FOR THAT.



         4  Q.   NOW, YOU TESTIFIED THAT NETSCAPE WOULD GET SOME



         5  BENEFIT FROM DISTRIBUTING ITS BROWSER, EVEN IF IT DID SO



         6  FOR FREE; IS THAT CORRECT?



         7  A.   YES.



         8  Q.   ARE THOSE BENEFITS SUFFICIENT TO MAKE THE BROWSER



         9  BUSINESS PROFITABLE OVER THE LONG TERM?



        10  A.   NO.  IT DOES HAVE SOME BENEFITS LIKE I MENTIONED TO



        11  THE JUDGE WHEN HE ASKED ME, "WELL, HOW DO YOU MAKE MONEY



        12  IF YOU GIVE THIS STUFF AWAY?"  WHEN WE SKINNIED, OR WHEN



        13  WE REDUCED THE DEVELOPMENT STAFF, WE DID SO, AND THEN



        14  CONTINUED TO BUILD AND DISTRIBUTE THE PRODUCT, ONE,



        15  BECAUSE WE HAD A LOT OF ENTERPRISE CUSTOMERS WHO WERE NOW



        16  DEPENDENT ON IT, AND WE WANTED TO SUPPLY TO THEM, AND HOME



        17  USERS AS WELL.



        18           BUT WE ALSO BELIEVED THEN AND STILL BELIEVE THERE



        19  ARE A LOT OF OTHER ECONOMIC BENEFITS.  THEY JUST DON'T



        20  TOTALLY OUTWEIGH IT.  THE ECONOMIC BENEFIT, FROM A



        21  MARKETING PERSPECTIVE, IT'S BRAND AWARENESS.  NETSCAPE



        22  PROBABLY CREATED A BRAND AWARENESS AROUND THE WORLD



        23  QUICKER THAN ANY OTHER PRODUCT IN HISTORY.  I MEAN, SOME



        24  WILL ARGUE WITH ME, BUT I WILL STAND MY GROUND ON THAT.



        25  AND HAVING BEEN IN THE BUSINESS OF CREATING BRANDS LIKE WE�
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         1  DID AT FEDERAL EXPRESS AND LIKE WE DID AT CELLULARONE,



         2  THAT'S WORTH DOING.  AND HERE WE WERE CREATING A BRAND, SO



         3  EVEN IF YOU GIVE IT AWAY, YOU DON'T DO THAT.



         4           BUT IT'S A TRICKY PROPOSITION HERE BECAUSE IT IS



         5  EXPENSIVE, AND BASICALLY WHAT YOU'RE SAYING IS IT'S SORT



         6  OF LIKE--WELL, IT'S LIKE GIVING AWAY THE RAZOR AND THE



         7  BLADES IN HOPE THAT THEY WILL BUY YOUR SHAVING CREAM.  YOU



         8  TRUST IN A TWO- OR THREE-STEP PROCESS THERE, AND WE



         9  BELIEVE THAT THAT'S, THEREFORE--OR WE HOPED THAT THAT'S



        10  GOING TO CONTINUE AND HELP US, BUT IT DOESN'T OFFSET THE



        11  COSTS, NOT BY ANY STRETCH.  IT'S A MARKETING PROGRAM, IF



        12  YOU WILL, MAYBE IS ANOTHER WAY TO LOOK AT IT TODAY.



        13  Q.   YOU TESTIFIED THAT BROWSERS COULD BE USED OR COULD BE



        14  CONSIDERED AS SEED CORN.  DO YOU RECALL THAT?



        15  A.   I TESTIFIED TO THAT OR I TALKED ABOUT IT?



        16  Q.   YOU TALKED ABOUT IT.



        17  A.   I USED THE TERM, YES.



        18  Q.   WHAT DID YOU MEAN BY SEED CORN WHEN YOU USED THE



        19  TERM?



        20  A.   WELL, WHEN WE WERE GOING THROUGH OF ALL THIS



        21  RATCHETING LAST JANUARY, OVER THE FIRST COUPLE OF WEEKS OF



        22  JANUARY, I WAS TRYING TO EXPLAIN TO OUR PEOPLE SORT OF



        23  THIS THEORY THAT I JUST GAVE YOU, HOW YOU CAN USE--IN



        24  OTHER WORDS, WHEN YOU GROW CORN, YOU GROW BOTH SEED CORN



        25  AND FEED CORN.  YOU SELL THE FEED CORN, YOU KEEP THE SEED�
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         1  CORN BECAUSE THAT'S WHAT YOU USE TO PLANT THE NEXT YEAR'S



         2  CROP.  THAT'S WHAT THE TERM "FEEDBACK" COMES FROM.  THE



         3  FEED YOU GET BACK IS THE SEED FOR THE NEXT CROP.



         4           SO, I DON'T KNOW THAT WE HAVE EVER PUBLICLY USED



         5  IT.  AS BEST I CAN REMEMBER IT, I USED IT INTERNALLY A



         6  COUPLE OF TIMES, BUT IT'S THE SAME THING.  IN OTHER WORDS,



         7  YOU PUT IT OUT THERE IN HOPES THAT YOU CREATE BRAND



         8  AWARENESS, CUSTOMER LOYALTY, APPRECIATION FOR THIS PRODUCT



         9  SO THAT PEOPLE WILL BUY THE NEXT PRODUCT THAT YOU TRY TO



        10  SELL THEM, ENTERPRISE SOFTWARE OR WHATEVER.  THE NETCENTER



        11  PORTAL WOULD BE ANOTHER.



        12  Q.   CAN THE RETURNS FROM USING THE BROWSER AS SEED CORN



        13  OR BUILDING BRAND AWARENESS EQUAL THE COSTS OVER THE LONG



        14  TERM OF BROWSER DEVELOPMENT IN MARKETING?



        15  A.   NOT AT THE COST WE HAVE NOW TO DEVELOP THE BROWSER.



        16  IF YOU JUST STOPPED DEVELOPMENT AND QUIT AND KEPT SELLING



        17  THE SAME PRODUCT, MAYBE, BUT TODAY WE WOULD BE NOWHERE



        18  CLOSE TO THAT.



        19           WE MAKE MONEY IN TWO BASIC AREAS.  WE SELL OUR



        20  ENTERPRISE SOFTWARE, OUR SERVER PRODUCTS, AS I MENTIONED,



        21  AND THOSE SORT OF THINGS, AND WE ALSO SEE THIS NETCENTER,



        22  WHICH IS OUR PORTAL THAT COMPETES IN THAT MARKET.  BUT WE



        23  WERE DOING THAT BEFORE.  I MEAN, WE WOULD HAVE THAT



        24  REVENUE ANYWAY.



        25           NOW, ONE COULD ARGUE I GET A LITTLE MORE REVENUE�
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         1  ON TOP OF EACH, AND I HOPE MORE THAN A LITTLE THAT OFFSET



         2  SOME OF THAT COST, BUT IT'S NOT AN ECONOMICALLY VIABLE.



         3           AND BY THE WAY, YOU WOULD NEVER START A BUSINESS



         4  WITH THAT BUSINESS PLAN, I DON'T THINK.



         5  Q.   OVER TIME, IF YOU DO NOT CONTINUE TO INVEST IN



         6  IMPROVING YOUR BROWSER PRODUCT, THE EXTENT THAT YOU WERE



         7  ORIGINALLY, WHAT WILL HAPPEN TO YOUR ABILITY TO PRODUCE A



         8  COMPETITIVE BROWSER?



         9  A.   WELL, LIKE I MENTIONED TO MR. WARDEN THE OTHER DAY,



        10  WE HAVE ALREADY CUT BACK ON SOME OF THE THINGS WE WANTED



        11  TO DO AND EXTENSIONS AND EXPANSIONS.  I MEAN, NETSCAPE



        12  HELD THE RECORD AS THE FASTEST GROWING SOFTWARE COMPANY IN



        13  HISTORY.  WE WERE VERY PROUD OF ITS GROWTH, AND I'M VERY



        14  PROUD OF THE TEAM TO THIS MINUTE AND THE WORK THEY PUT IN



        15  AND THE GREAT JOB THEY HAVE DONE.



        16           BUT, IN BUILDING THESE PRODUCTS, WE JUST--WE



        17  DEPENDED ON REVENUE TO FUND ALL OF THESE NEW IDEAS.  WE



        18  WERE LIVING RIGHT ON THE EDGE OF THE TECHNOLOGY ENVELOPE,



        19  IF YOU WILL, AND TRYING TO EXPAND IN ALL THESE AREAS.  AND



        20  WARDEN YESTERDAY SAID, WELL, WE MAY HAVE MADE SOME



        21  MISTAKES, AND I'M NOT GOING TO ACKNOWLEDGE THAT, BUT JOHN



        22  WOOTEN SAID THE ONE HUSTLING THE TEAM IS THE ONE THAT



        23  MAKES THE MOST MISTAKES.  THAT COMES WITH THE TERRITORY.



        24  WE WERE PUSHING AND SHOVING.



        25           SO THE MONEY WE WERE MAKING WAS WHAT WAS ALLOWING�

                                                           25



         1  US TO DO THESE THINGS.  IF WE DON'T BRING IN THE REVENUE,



         2  BY DEFINITION, YOU WERE TRAPPED, AND YOU WERE LESS



         3  INNOVATIVE AND LESS RESPONSIVE TO MARKET OPPORTUNITIES.



         4  Q.   LET ME GO BACK TO PLAINTIFF'S EXHIBIT 233.  THIS IS



         5  AN EXHIBIT I SHOWED YOU A FEW MINUTES AGO.  IT'S THE MAY



         6  1998 MARKETING REVIEW.  I WANT TO SHOW YOU ANOTHER PAGE,



         7  THOUGH, OF THIS DOCUMENT, IN WHICH MICROSOFT IS TALKING



         8  ABOUT NETSCAPE AND SAYS "LOSING SHARE" AND SAYS "LOSS OF



         9  BROWSER REVENUE HAS FORCED THEM TO CHANGE TO PORTAL



        10  STRATEGY."  DO YOU SEE THAT?



        11  A.   YES, SIR.



        12  Q.   DO YOU UNDERSTAND WHAT THAT'S REFERRING TO?



        13  A.   I DO.



        14  Q.   COULD YOU EXPLAIN THAT, PLEASE.



        15  A.   WELL, THEY'RE SAYING, WHOEVER WROTE THIS MEMO OR THIS



        16  PRESENTATION, I GUESS, I LOVE THE FACT THAT MICROSOFT



        17  APPRECIATES OUR UNDERDOG IMAGE, BUT THEY WERE SAYING HERE



        18  THAT THEY HAD FORCED US TO ANOTHER STRATEGY, AND THEY CALL



        19  IT "PORTAL STRATEGY."  AS I SAID TWO OR THREE TIMES, I



        20  GUESS, WE DO HAVE A PORTAL PRODUCT.  WE HAD IT--WE WERE



        21  PROBABLY THE FIRST TO HAVE ANY BIG SERVICE ON ANY WEB



        22  SITE.  AS MUCH AS 150 MILLION HITS A DAY GOING BACK THREE



        23  YEARS AGO.  SO, WE HAVE BEEN IN THE PORTAL BUSINESS FROM



        24  DAY ONE, BUT WE ARE BUILDING AND PUSHING AND TRYING TO



        25  MAKE IT A BIGGER PART OF OUR BUSINESS.�
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         1           AND I GUESS THEY SAY, IN ORDER TO GET OUT OF



         2  THIS, OR BECAUSE WE HAD GOTTEN OUT OF THIS, WE HAD TO SHIP



         3  TO THIS OTHER THING, WHICH REALLY IS NOT TRUE, BUT IT



         4  COULD BE ARGUED, I SUPPOSE.



         5  Q.   TWO THINGS, AND LET'S BREAK IT UP.



         6           IS IT TRUE THAT YOU HAD A LOSS OF BROWSER



         7  REVENUE?



         8  A.   YES.  THAT'S WHAT THAT CHART SHOWED.



         9  Q.   AND IS IT TRUE THAT THAT REQUIRED YOU TO CHANGE YOUR



        10  BUSINESS STRATEGY?



        11  A.   WELL, AS I HAVE SAID, WHEN WE WERE FORCED TO TAKE



        12  AWAY OUR REVENUE, WE OBVIOUSLY WERE EMPHASIZING THOSE



        13  OTHER THINGS THAT WE COULDN'T MAKE REVENUE ON, IF THAT'S



        14  WHAT YOU MEAN.



        15           WE WERE LEFT WITH WHAT WE HAD, AND WE PUSHED LIKE



        16  THE DICKENS TO THIS DAY TO PUSH THOSE THINGS AS



        17  AGGRESSIVELY AS WE CAN.



        18  Q.   NOW, YOU HAVE MENTIONED A COUPLE OF TIMES A REFERENCE



        19  TO A PEARL HARBOR DAY IN 1995.  CAN YOU EXPLAIN FOR THE



        20  RECORD WHAT YOU ARE REFERRING TO THERE.



        21  A.   WELL, THERE IS A RATHER FAMOUS PRESENTATION IN OUR



        22  INDUSTRY, IN OUR PARTICULAR PART OF OUR BUSINESS, THAT ON



        23  DECEMBER THE 2ND (SIC), WHICH IS THE PEARL HARBOR DAY



        24  ANNIVERSARY--DECEMBER 7TH, IN '95, MR. GATES AND HIS TEAM



        25  ANNOUNCED TO THE WORLD THAT THEY WERE HARDCORE ABOUT THE�
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         1  INTERNET.  THAT WAS THEIR TERM.  AND IT WAS JUST A BIG DAY



         2  FOR THEM, AND THEY MADE A LOT OF ANNOUNCEMENTS THAT DAY



         3  THAT KIND OF TOOK THE WORLD BY STORM, CAUSED MY STOCK TO



         4  GO DOWN $30 THAT DAY, WHICH THEY SEEM TO TAKE A LOT OF



         5  PRIDE IN.



         6  Q.   DID THEY ANNOUNCE ON DECEMBER 7TH THAT THE BROWSER



         7  WAS GOING TO BE FOREVER FREE?



         8  A.   FOREVER FREE, FOREVER MORE.



         9  Q.   HAD THEY ANNOUNCED THAT BEFORE THEN, SIR?



        10  A.   APPARENTLY NOT.  MY STOCK HAD NOT GONE DONE BEFORE



        11  THEN.



        12           LIKE I SAID--NOW, I DON'T KNOW WHAT MR. GATES



        13  ANNOUNCED THE PRIOR YEAR IN OCTOBER THAT HAS BEEN REFERRED



        14  TO HERE, AND I DON'T KNOW WHAT HE WAS RESPONDING TO, AND



        15  WE COULD TALK ABOUT THAT SOME OTHER TIME, BUT THAT WAS



        16  WHEN HE SAID SOMETHING ABOUT IT BEING FREE.  THE



        17  PRESUMPTION BY EVERYBODY, INCLUDING THE PERSON WHO WROTE



        18  THE MICROSOFT WINDOWS 95 OPERATING MANUAL, WAS HE WAS



        19  TALKING ABOUT THIS, QUOTE, PLUMBING.  EVEN IN THAT



        20  PLUMBING PARAGRAPH, THEY SAID THE PLUMBING HELPS YOU RUN



        21  THESE OTHER THIRD-PARTY UTILITIES LIKE MOSAIC, WHICH IS A



        22  BROWSER, AND THEY SAY THAT IN THEIR OWN MANUAL.  SO,



        23  NOBODY EVER TOOK THIS TO MEAN THAT.



        24           THE OTHER THING THAT WAS BROUGHT UP THAT DAY WAS



        25  IT WAS JUST NOT FREE ON WINDOWS 95.  IT WAS FREE ON�
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         1  WINDOWS 3.1.  IT WAS THREE ON UNIX.  IT WAS FREE ON



         2  MACINTOSH.  AND OVER THE NEXT FEW WEEKS, THAT BECAME MORE



         3  AND MORE CLEAR, AND THAT SEEMED TO TAKE A LOT OF PEOPLE BY



         4  SURPRISE, INCLUDING US.



         5  Q.   NOW, THERE WAS A SUGGESTION IN SOME OF MR. WARDEN'S



         6  QUESTIONS THAT MICROSOFT HAD TOLD NETSCAPE BEFORE THE



         7  JUNE 21 MEETING THAT MICROSOFT WAS GOING TO MAKE



         8  MICROSOFT'S BROWSER AVAILABLE WITHOUT CHARGE.  DO YOU



         9  RECALL MR. WARDEN SUGGESTING THAT TO YOU?



        10  A.   YES.



        11  Q.   NOW, LET ME SHOW YOU PLAINTIFF'S EXHIBIT 147.



        12           NOW, THIS IS A MICROSOFT DOCUMENT, BUT IT



        13  CONTAINS IN IT AN E-MAIL FROM DAN ROSEN OF MICROSOFT TO



        14  MIKE HOMER.



        15           CAN YOU SEE THIS, SIR?



        16  A.   YES.



        17  Q.   AND IT SAYS, "AT 9:40 A.M., ON APRIL 24, 1994, DAN



        18  ROSEN WROTE, `MIKE, JUST A HEADS UP TO LET YOU KNOW WE



        19  WILL BE MAKING AN ANNOUNCEMENT ABOUT OUR CLIENT PACKAGE AT



        20  WINDOWS WORLD.  IT WILL INCLUDE THE FOLLOWING:  OUR



        21  VERSION OF MOSAIC IS CALLED INTERNET EXPLORER.  IT IS



        22  ANALOG OF EXPLORER, WHICH IS THE NAME OF THE WINDOWS 95



        23  SHELL.  THE INITIAL RELEASE WILL BE PART OF



        24  WINDOWS 95PLUS!  THIS EXTENSION TO THE STANDARD WIN95



        25  RELEASE IS INFORMALLY KNOWN AS THE PLUSPACK.'"�
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         1           DO YOU SEE THAT, SIR?



         2  A.   YES, I DO.



         3  Q.   WHAT'S THE SIGNIFICANCE OF THAT, IF ANY?



         4  A.   WELL, PLUSPACK, AS WE TALKED ABOUT EARLIER, WAS AN



         5  ADD-ON PRODUCT THAT THEY SOLD AT RETAIL.  AND I DON'T



         6  REMEMBER THE PRICE, BUT IT WAS, YOU KNOW--MAY HAVE BEEN 60



         7  BUCKS OR SOMETHING.  AND SO, WHAT THAT SAYS IS THEY WERE



         8  GOING TO SELL IE IN PLUSPACK, AND THAT PLUSPACK DIDN'T



         9  INCLUDE A WHOLE LOT MORE THAN THAT.  IT DID HAVE SOME



        10  OTHER THINGS IN IT, BUT THE SIGNIFICANCE WOULD BE THEY



        11  PLAN TO GET MONEY FOR THEIR IE, THEIR INTERNET EXPLORER,



        12  IN APRIL OF '95 WHEN THEY WROTE IT, BUT THEY WEREN'T GOING



        13  TO RELEASE PLUSPACK UNTIL THE FALL.



        14  Q.   DOES THIS INDICATE TO YOU THAT IN APRIL OF 1995,



        15  MICROSOFT WAS PLANNING TO GIVE ITS BROWSER AWAY FREE?



        16  A.   NO.



        17  Q.   DOES IT INDICATE THE CONTRARY?



        18  A.   YES, SIR.



        19  Q.   NOW, YOU HAVE USED THE TERM "PREDATORY PRICING" IN



        20  SOME OF YOUR TESTIMONY.



        21           DOES IT MATTER TO YOU, FROM THE STANDPOINT OF



        22  YOUR TESTIMONY ABOUT PREDATORY PRICING, WHEN MICROSOFT



        23  MADE THE DECISION TO GIVE AWAY ITS BROWSER FOR FREE?



        24  A.   YOU MEAN THE EFFECT OF PREDATORY PRICING?



        25  Q.   YES.�
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         1  A.   IT DOESN'T MATTER.



         2  Q.   WHY IS THAT?



         3  A.   WELL, IT'S EITHER GOING TO BE FREE OR NOT FREE.  I



         4  THINK THAT WHETHER THEY DECIDED--WHENEVER THEY DECIDED, IT



         5  WOULD SEEM LIKE TO ME THE ACT OF MAKING IT FREE, WHICH IS



         6  WAY BELOW ITS COST, IS PREDATORY.  I MEAN, YOU WOULDN'T DO



         7  IT FOR OTHER REASONS.  YOU CERTAINLY WOULDN'T DO IT ON



         8  MACINTOSH, WHICH WASN'T YOUR OPERATING SYSTEM.  YOU



         9  WOULDN'T DO IT ON UNIX.  YOU WOULDN'T DO IT ON WINDOWS 3.1



        10  BECAUSE YOU ARE TRYING TO GET PEOPLE TO UPGRADE FROM 3.1



        11  TO 95 AND FROM 95 TO 98.  THAT'S THEIR WHOLE BUSINESS



        12  MODEL.  SO, BY GIVING IT AWAY ON 3.1, YOU ACTUALLY SLOW



        13  DOWN THE UPGRADE TO YOUR OPERATING SYSTEM.  THE ONLY



        14  REASON TO DO THAT IS BECAUSE YOU'RE FOLLOWING NETSCAPE'S



        15  LEAD AND YOU'RE TRYING TO PUT THEM OUT OF BUSINESS.



        16  Q.   I WOULD LIKE TO SHOW YOU SOME ADDITIONAL MICROSOFT



        17  DOCUMENTS, AND FIRST I WOULD LIKE TO GO TO GOVERNMENT



        18  EXHIBIT 124.



        19           NOW, YOU HAVE BEEN TALKING ABOUT PLUMBING.  AND I



        20  DON'T HAVE ANY REASON TO BELIEVE YOU HAVE EVER SEEN THIS



        21  DOCUMENT.  THIS IS A SERIES OF E-MAILS.  ONE OF THEM IS



        22  FROM ALEX SAUNDERS AT MICROSOFT, AND THIS IS DATED APRIL



        23  20, 1994.  AND IT SAYS, "THE POSITION WE HAVE TAKEN SO FAR



        24  IS THAT CHICAGO CONTAINS ALL THE PLUMBING YOU NEED TO HOOK



        25  UP TO THE NET, BUT COOL APPS LIKE MOSAIC ARE STUFF YOU�
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         1  NEED TO OBTAIN FROM THIRD PARTIES."  NOW, DO YOU SEE THAT?



         2  A.   YES, SIR.



         3  Q.   APPS THERE REFERS TO WHAT, SIR?



         4  A.   APPS WOULD BE LIKE A BROWSER.  APPS WOULD BE, YOU



         5  KNOW, STAND-ALONE APPLICATIONS THAT RUN ON TOP OF THE



         6  OPERATING SYSTEM.



         7  Q.   AND THE MOSAIC THERE IS REFERRING TO A MOSAIC



         8  BROWSER; IS THAT CORRECT?



         9  A.   THAT'S CORRECT, THE ONE THAT MR. ANDREESSEN AND HIS



        10  TEAM BUILT AT THE UNIVERSITY OF ILLINOIS.



        11  Q.   AND CHICAGO IS A MICROSOFT CODE TERM FOR WHAT, SIR?



        12  A.   WINDOWS 95.



        13  Q.   OKAY.  LET ME GO TO THE NEXT DOCUMENT.



        14           NOW, THIS IS A LATER DOCUMENT--THE LAST ONE WAS



        15  APRIL--AND THIS IS DATED IN OCTOBER 1994, AND IT SAYS,



        16  "O'HARE IS THE CODE NAME FOR THE INTERNET CLIENT FOR



        17  WINDOWS 95 PROJECT.  OUR GOAL IS TO BE IN BETA BY



        18  FEBRUARY 1, 1995, AND SHIP NO MORE THAN THREE MONTHS AFTER



        19  WINDOWS 95 IN A FROSTING VERSION TWO PACKAGE."  DO YOU SEE



        20  THAT?



        21  A.   YES, SIR.



        22  Q.   CAN YOU EXPLAIN WHAT A FROSTING PACKAGE IS.



        23  A.   I BELIEVE IT'S JUST A TERM OF ART FOR THINGS



        24  THAT--THEY'RE LIKE BRAND EXTENSION PACKAGES OR THINGS YOU



        25  SHIP WITH THE PRODUCT THAT GO ALONG WITH IT WHILE THE�
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         1  EXCITEMENT IS AROUND YOU.  WITH A BIG PRODUCT, YOU SELL A



         2  LITTLE FROSTING.



         3  Q.   AND THIS IS GOVERNMENT EXHIBIT 128.



         4           AND DOES THIS INDICATE TO YOU THAT IN OCTOBER OF



         5  1994, MICROSOFT PLANNED OR DID NOT PLAN TO INCLUDE THE



         6  BROWSER IN WINDOWS 95?



         7           MR. WARDEN:  OBJECTION, YOUR HONOR.



         8           THE WITNESS:  THAT'S NOT THE DATE.



         9           MR. WARDEN:  "DOESN'T THIS SUGGEST TO YOU," YOU



        10  SAID.



        11           THE COURT:  WOULD YOU LIKE TO REPHRASE YOUR



        12  QUESTION?



        13           MR. BOIES:  I WILL, YOUR HONOR.



        14  BY MR. BOIES:



        15  Q.   WHAT, IF ANYTHING, DOES THIS SUGGEST TO YOU ABOUT



        16  MICROSOFT'S INTENTIONS IN OCTOBER OF 1994 CONCERNING THE



        17  BROWSER IN WINDOWS 95?



        18           THE COURT:  IS THAT ACCEPTABLE, MR. WARDEN?



        19           MR. WARDEN:  I THINK THAT INVITES THE WITNESS TO



        20  SPECULATE.



        21           THE COURT:  OBJECTION IS OVERRULED.



        22           GO AHEAD.



        23           THE WITNESS:  FIRST OF ALL, THE DATE OF THIS



        24  DOCUMENT, I TAKE IT, IS OCTOBER OF 1994.



        25  BY MR. BOIES:�
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         1  Q.   YES, SIR.



         2  A.   THAT'S HARD FOR ME TO SEE.



         3  Q.   YES, SIR.



         4  A.   THIS WOULD INDICATE, THIS DOCUMENT, THAT THEY PLAN TO



         5  SELL FROSTING WITH WINDOWS 95, AND THIS WAS ONE OF THE



         6  ITEMS TO GO IN THE FROSTING PACKAGE.



         7  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 144, AND



         8  THIS IS AN E-MAIL FROM BEN SLIVKA OF MICROSOFT, DATED



         9  FEBRUARY 13, 1995, AND IT SAYS, "O'HARE IS THE CODE NAME



        10  FOR INTERNET CLIENT, AND WE PLAN TO SHIP IT IN THE WIN95



        11  FROSTING PACKAGE WHICH SIM-SHIPS WITH WINDOWS 95."



        12           IS THAT CONSISTENT WITH WHAT YOU UNDERSTOOD



        13  MICROSOFT'S INTENTIONS TO BE IN FEBRUARY OF 1995, SIR?



        14  A.   THAT WOULD BE CONSISTENT WITH WHAT WE THOUGHT WAS



        15  HAPPENING.  THEY HAD LICENSED THIS SPYGLASS CODE, THEY



        16  WERE BUILDING A BROWSER, AND WE THOUGHT THEY WERE GOING TO



        17  SHIP THAT ON TOP OF THEIR PRODUCT THAT USED THE PLUMBING



        18  IN THEIR PRODUCT, AS I INDICATED, BUT NOT--BUT DIDN'T



        19  PROVIDE THE APPLICATION.



        20  Q.   LET ME ASK YOU TO LOOK AT--



        21           THE COURT:  WHAT IS SIM-SHIP?



        22           THE WITNESS:  SIMULTANEOUSLY SHIPS WITH



        23  WINDOWS 95.



        24  BY MR. BOIES:



        25  Q.   LET ME ASK YOU TO LOOK NEXT AT GOVERNMENT�

                                                           34



         1  EXHIBIT 146, AND THIS IS APRIL 9, 1995.



         2           AND DO WE HAVE A SECOND PAGE OF THIS?



         3           THIS IS THE SECOND PAGE.  AND IT ASKS THE



         4  QUESTION, "PUTTING SOME OF O'HARE IN THE WINDOWS 95 BOX



         5  URL, DLL IS A NATURAL, SO THAT OTHER INTERNET ISV'S,



         6  NETSCAPE, ET CETERA, WON'T HAVE TO SHIP THAT AROUND.



         7  PUTTING IN THE WEB BROWSER IS POSSIBLE, BUT IT'S 475K



         8  (COMPRESSED 170K), AND IT'S NOT USEFUL UNLESS YOU'RE



         9  ALREADY ON LINE, AND YOU'RE ALREADY STRUGGLING TO FIT ON



        10  12 DISKS."



        11           CAN YOU EXPLAIN WHAT THE SIGNIFICANCE OF THAT IS,



        12  SIR.



        13           MR. WARDEN:  EXCUSE ME, YOUR HONOR, I'M ADVISED,



        14  PERHAPS ERRONEOUSLY, THAT THIS DOCUMENT ISN'T IN EVIDENCE.



        15           MR. BOIES:  I APOLOGIZE, YOUR HONOR.  IT IS A



        16  MICROSOFT DOCUMENT.  IT IS EXHIBIT 148.  I THOUGHT I



        17  OFFERED IT.  I'M SORRY, IT'S 146.



        18           THE COURT:  YES.



        19           MR. BOIES:  I THOUGHT I OFFERED IT, BUT I WILL



        20  OFFER IT NOW, IN ANY EVENT.



        21           MR. WARDEN:  NO OBJECTION.



        22           THE COURT:  GOVERNMENT'S 146 IS ADMITTED.



        23                         (GOVERNMENT'S EXHIBIT NO. 146 WAS



        24                          ADMITTED INTO EVIDENCE.)



        25  BY MR. BOIES:�
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         1  Q.   NOW, CAN YOU EXPLAIN THE SIGNIFICANCE OF THAT.



         2  A.   WELL, WHAT THE AUTHOR IS SAYING, WHEN YOU ARE



         3  SHIPPING A PRODUCT, YOU PUT IN WHAT YOU THINK YOU WANT TO



         4  PUT IN IT.  THEY WERE APPARENTLY DEBATING ABOUT WHAT TO



         5  PUT IN IT.  WHAT THEY WERE SAYING IS, CAN WE PUT SOME OF



         6  O'HARE.  "O'HARE" HERE IS THE CODE NAME FOR INTERNET--WHAT



         7  BECAME INTERNET EXPLORER, AND I PRESUME THAT MEANS O'HARE,



         8  THE AIRPORT, IS TO CHICAGO, THE CITY.



         9           SO, WHAT THIS FELLOW IS TALKING ABOUT, URL, WHICH



        10  IS A UNIVERSAL RESOURCE LOCATOR OR THE NUMBER ABILITY TO



        11  FIND THINGS ON THE INTERNET, IS JUST A PIECE OF PLUMBING,



        12  THAT THEY ARE SUGGESTING THEY PUT THAT INTO WINDOWS 95,



        13  BUT TO LEAVE THE BROWSER OUTSIDE, HIS POINT HERE, BECAUSE



        14  IT'S TOO BIG.  THEY'RE ALREADY STRAPPED AND BEING ABLE TO



        15  SHIP THE PRODUCT TO FIT ON 12 DISKETTES, AND THIS IS



        16  SOMETHING THAT IS NOT USEFUL TO THE VAST MAJORITY OF THE



        17  PEOPLE, I GUESS, THEY THOUGHT WHO WERE GOING TO BE BUYING



        18  THIS PRODUCT.



        19           AND THAT WOULD BE--SO, IT'S TRYING TO DECIDE WHAT



        20  TO PUT IN THE PACKAGE, AND HERE HE'S ARGUING, LET'S PUT A



        21  LITTLE MORE PLUMBING IN HERE, BUT LEAVE THE APPLICATION



        22  OUTSIDE OF THE OPERATING SYSTEM.



        23  Q.   NOW, MR. WARDEN ASKED YOU SOME QUESTIONS ABOUT AN



        24  OFFERING CIRCULAR, A PROSPECTUS THAT WAS DISTRIBUTED ON



        25  BEHALF OF NETSCAPE.  DO YOU RECALL THAT?�
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         1  A.   YES.



         2  Q.   AND MR. WARDEN DIRECTED YOUR ATTENTION TO SOME



         3  STATEMENTS IN THERE ABOUT THE POSSIBILITY OF OPERATING



         4  SYSTEMS SUPPLIERS, INCLUDING SOME BROWSING FUNCTIONALITY



         5  IN THE OPERATING SYSTEM.  DO YOU RECALL THAT?



         6  A.   YES.



         7  Q.   AND IN ANSWERING HIS QUESTIONS, YOU TALKED TO HIM



         8  THEN, AS HAVE YOU TO ME NOW, ABOUT PLUMBING.



         9  A.   YES, SIR.



        10  Q.   AND WHAT WAS THE SIGNIFICANCE OF THE DISTINCTION



        11  BETWEEN PLUMBING AND THE BROWSER AS FAR AS THAT OFFERING



        12  CIRCULAR WAS, IF ANY?



        13  A.   WELL, PLUMBING IS ACTUALLY THE TERM THAT MICROSOFT



        14  USED IN THEIR MICROSOFT INTRODUCTION TO WINDOWS 95 MANUAL



        15  THAT EVERYBODY GOT WHEN THEY GOT THE PRODUCT, OR, I GUESS,



        16  YOU COULD GET THE MANUAL SEPARATE.  AND IT'S A TERM OF ART



        17  THAT THEY USED THAT WOULD MEAN THESE PROTOCOL STACKS THAT



        18  MR. WARDEN WAS TALKING ABOUT THE OTHER DAY.  PROTOCOL



        19  STACKS ARE NOT CONSIDERED TO BE APPLICATIONS.  THAT'S WHY



        20  I REFUTE THE ARGUMENT THAT TCPIP AT ONE TIME WAS A



        21  STAND-ALONE APPLICATION.  IT ISN'T AN APPLICATION.  IT'S A



        22  PROTOCOL STACK.  THAT'S WHAT THE P STANDS FOR THIS TCPIP.



        23           SO, PLUMBING WOULD BE THOSE THINGS THAT WOULD BE



        24  ENABLERS, IF YOU WILL, OF THE APPLICATION THAT SITS ON TOP



        25  OF THE OPERATING SYSTEM, AND THERE ARE MANY PIECES OF�
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         1  PLUMBING FOR DIFFERENT THINGS.



         2           IN THIS CASE, WHAT THEY TALK ABOUT IN THEIR



         3  MANUAL, OR THIS TCPIP, WHICH STANDS FOR TELECOMMUNICATIONS



         4  PROTOCOL INTERNET PROTOCOL STACK, STACKS JUST A LAYER OF



         5  THESE PROTOCOLS SO THEY WORK TOGETHER, LIKE DIALING,



         6  ROTARY DIALING, AN OLD TELEPHONE.  AND THAT STACK, ALONG



         7  WITH--I BELIEVE THEY INCLUDED POINT-TO-POINT PROTOCOL,



         8  PPP, WHICH IS ONE OF THE DIALUP PROTOCOLS PEOPLE USED A



         9  LOT THEN; SLIP, WHICH IS SERIAL-LINE INTERNET PROTOCOL OR



        10  SOMETHING LIKE THAT THAT IS ANOTHER ONE OF THESE



        11  PROTOCOLS, AND TWO OR THREE OTHERS.  THAT WOULD BE



        12  PLUMBING.  HERE THEY ARE SUGGESTING ANOTHER PIECE OF



        13  PLUMBING THAT WOULD FACILITATE, IN THIS CASE, THE O'HARE



        14  INTERNET EXPLORER PRODUCT.



        15  Q.   LET ME GO TO THE NEXT DOCUMENT.



        16           NOW, THIS IS GOVERNMENT EXHIBIT 25, AND THESE ARE



        17  MR. ROSEN'S NOTES OF A JUNE 2, 1995, MEETING THAT YOU HAD.



        18  A.   YES.



        19  Q.   THIS IS THE ONE THAT YOU REFERRED TO AS BEING CORDIAL



        20  AND FRIENDLY.  DO YOU RECALL THAT?



        21  A.   YES, SIR.



        22  Q.   NOW, LET ME GO BACK FOR JUST A MINUTE TO PLAINTIFF'S



        23  EXHIBIT 147.



        24           THIS IS THE EXHIBIT THAT ON APRIL 24 DAN ROSEN



        25  HAD WRITTEN TO NETSCAPE, SAYING THAT AS OF THEN THEY WERE�
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         1  GOING TO INCLUDE INTERNET EXPLORER IN THE PLUS PACKAGE.



         2  DO YOU RECALL THAT?



         3  A.   YES.



         4  Q.   NOW LET'S GO TO EXHIBIT 25.



         5           AND HERE, MR. ROSEN IS SAYING THAT NETSCAPE IS



         6  PLEASED SO FAR WITH THEIR ABILITY TO SELL SERVERS AND



         7  BROWSERS TO ENTERPRISES.  THEY ARE SELLING A LOT OF SITE



         8  LICENSES FOR BROWSERS.



         9           DID YOU TELL MR. ROSEN THAT ON JUNE 2ND, SIR?



        10  A.   REGRETTABLY SO.



        11  Q.   SO THAT AS OF THE JUNE 21 MEETING, THIS WAS



        12  INFORMATION THAT MICROSOFT HAD?



        13  A.   YES.



        14           MR. BOIES:  YOUR HONOR, I HAVE NO MORE QUESTIONS.



        15           THE COURT:  ALL RIGHT.  BEFORE YOU RECROSS,



        16  MR. WARDEN, I THINK WE WILL TAKE A 10-MINUTE RECESS.



        17           (BRIEF RECESS.)



        18           THE COURT:  I'M TRYING TO DO SOMETHING ABOUT THE



        19  TEMPERATURE IN THE COURTROOM.



        20           MR. WARDEN:  WELL, MY ONLY REAL COMPLAINT IS I



        21  DIDN'T THINK TO BRING SUMMER SUITS WITH ME IN OCTOBER.



        22                     RECROSS-EXAMINATION



        23  BY MR. WARDEN:



        24  Q.   MR. BARKSDALE, YOU HAVE NO PERSONAL KNOWLEDGE



        25  WHATSOEVER ABOUT MICROSOFT'S INTERNAL PLANS FOR SHIPPING�
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         1  INTERNET EXPLORER IN 1994, 1995, DO YOU?



         2  A.   OTHER THAN THE DOCUMENTS I HAVE READ AND THE



         3  CONVERSATIONS I HAD THAT WOULD HAVE SOME INDICATION OF



         4  THIS, NO, I DON'T.



         5  Q.   AND THOSE DOCUMENTS YOU SAW FOR THE FIRST TIME TODAY;



         6  IS THAT CORRECT?



         7  A.   YES.



         8  Q.   NOW, ISN'T IT TRUE THAT MICROSOFT, IN FACT, SHIPPED



         9  INTERNET EXPLORER IN THE ORIGINAL OEM RELEASE OF



        10  WINDOWS 95 IN JULY 1995?



        11  A.   IT MAY HAVE.



        12  Q.   YOU DON'T RECALL?



        13  A.   OF MY OWN PERSONAL FIRST-HAND KNOWLEDGE, I DON'T KNOW



        14  THAT THEY DID.  THEY MAY HAVE.



        15  Q.   AND YOUR TESTIMONY HERE, I THINK IT'S FAIR TO SAY,



        16  IT'S GONE FAR BEYOND YOUR FIRSTHAND KNOWLEDGE.



        17           HAS ANYONE EVER TOLD YOU WHETHER OR NOT



        18  WINDOWS 95, AS SHIPPED IN THE FIRST OEM RELEASE IN JULY



        19  1995, INCLUDED INTERNET EXPLORER?



        20  A.   IT MAY HAVE.  I DON'T KNOW THAT.



        21  Q.   THE PLUSPACK IS SOLELY A RETAIL PRODUCT, IS IT NOT?



        22  A.   YES, SIR.  IT'S WHAT I SAID.



        23  Q.   AND ISN'T IT TRUE THAT THE RETAIL CHANNEL ACCOUNTS



        24  FOR ONLY APPROXIMATELY FIVE PERCENT OF THE DISTRIBUTION OF



        25  WINDOWS 95?�
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         1  A.   I DON'T KNOW.



         2  Q.   ISN'T IT TRUE THAT THE 12 DISKS VERSION OF WINDOWS



         3  REFERRED TO IN THE DOCUMENT MR. BOIES SHOWED YOU IS SOLELY



         4  THE RETAIL CHANNEL VERSION?



         5  A.   THAT WOULD PROBABLY BE CORRECT, YES.



         6  Q.   YOU TESTIFIED, I BELIEVE, THAT YOU DEVELOP AND



         7  DISTRIBUTE BROWSING SOFTWARE FOR 19 DIFFERENT PLATFORMS;



         8  IS THAT CORRECT?



         9  A.   AT ONE TIME WE DID.



        10  Q.   WHEN WAS THAT?



        11  A.   AT ITS PEAK, I REMEMBER 19 BEING THE MOST WE GOT TO.



        12  I THINK IT'S NOW LIKE 17 OR 16.



        13  Q.   SO YOU NOW DISTRIBUTE FOR 17 PLATFORMS?



        14  A.   SOMETHING LIKE THAT.



        15  Q.   AND YOU FIND THAT WORTH YOUR WHILE?



        16  A.   SOME OF THE PLATFORMS MORE THAN OTHERS.



        17  Q.   I BELIEVE YOU ALSO TESTIFIED THAT MICROSOFT HAD A,



        18  QUOTE, LOCK, CLOSED QUOTE--AND I DON'T WANT TO MISSTATE



        19  YOUR TESTIMONY--ON THE OEM'S THAT ENABLED MICROSOFT TO



        20  KEEP NAVIGATOR OR COMMUNICATOR OUT OF THAT CHANNEL.  WAS



        21  THAT YOUR TESTIMONY?



        22  A.   I SAID THEY HAD A LOCK THAT ALLOWED THEM TO KEEP



        23  INTERNET EXPLORER ON THE PLATFORM, AND THAT THE OEM'S



        24  FOUND IT, IN MANY CASES, THEREFORE, TO NOT BE WORTHWHILE



        25  TO ADD OUR PRODUCT.�
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         1  Q.   OKAY.  MR. BARKSDALE, WOULD THE SITUATION BE ANY



         2  DIFFERENT IF FOUR DIFFERENT OPERATING SYSTEM VENDORS, EACH



         3  WITH 20 TO 25 PERCENT OF THE SALES OF OPERATING SYSTEMS TO



         4  PC OEM'S, ALL HAD BROWSING FUNCTIONALITY INTEGRATED INTO



         5  THEIR OPERATING SYSTEMS?



         6           THE COURT:  WOULD YOU ASK THAT AGAIN?



         7           MR. WARDEN:  YES, I WOULD.



         8  BY MR. WARDEN:



         9  Q.   MY QUESTION IS:  WOULD THE SITUATION BE ANY DIFFERENT



        10  IF FOUR DIFFERENT OPERATING SYSTEM VENDORS, EACH



        11  ACCOUNTING FOR 20 TO 25 PERCENT OF THE SALES OF OPERATING



        12  SYSTEMS TO PC OEM'S, ALL SUPPLIED OPERATING SYSTEMS WITH



        13  BROWSING FUNCTIONALITY INTEGRATED INTO THEM?



        14  A.   WOULD IT BE DIFFERENT IF THAT WAS THE CASE?



        15  Q.   YES.



        16  A.   THAN WHAT I SAID?



        17  Q.   YES.



        18  A.   ARE ALL OF THOSE OPERATING SYSTEMS THE SAME BASE?



        19  Q.   I BEG YOUR PARDON.  THE SAME BASE.



        20  A.   ARE THEY DERIVATIVES OF THE SAME--IS THIS A



        21  HYPOTHETICAL?



        22  Q.   THIS IS A HYPOTHETICAL QUESTION.



        23  A.   WELL, ARE THEY ALL ALONG THE SAME CODE BASE?  ARE



        24  THEY--



        25  Q.   NO.  THEY'RE FOUR DIFFERENT OPERATING SYSTEMS, EACH�
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         1  ONE ACCOUNTING FOR 20 TO 25 PERCENT BY DIFFERENT COMPANIES



         2  NOT DEVELOPED IN COMMON, EACH CONTAINING INTEGRATED



         3  BROWSING FUNCTIONALITY.



         4           WOULD THE SITUATION YOU FACE BE ANY DIFFERENT?



         5  A.   WELL, CAN I ASK YOU A QUESTION?



         6  Q.   I PREFER YOU ANSWERED MINE.



         7  A.   WELL, YOU GAVE ME THIS HYPOTHETICAL.



         8  Q.   I SURE DID.



         9  A.   I WANT TO TIGHTEN IT UP A LITTLE BIT HERE.



        10           MR. WARDEN:  I PRESS THE QUESTION AS I ASKED,



        11  YOUR HONOR.



        12           THE WITNESS:  DO DEVELOPERS' PROGRAMS RUN EQUALLY



        13  ON ALL FOUR PLATFORMS, OPERATING SYSTEMS?  IN OTHER WORDS,



        14  DOES AN APPLICATION LIKE QUICKEN RUN ON ALL FOUR OF THEM



        15  EQUALLY?



        16  BY MR. WARDEN:



        17  Q.   I DON'T KNOW.  THAT'S NOT PART OF MY HYPOTHETICAL.



        18  YOU COULD MAKE IT PART OF YOUR ANSWER IF THAT'S THE ONLY



        19  WAY YOU COULD ANSWER THE QUESTION.



        20  A.   IF YOU HAD DEVELOPERS WHO DEVELOPED THEIR SOFTWARE,



        21  INDEPENDENT SOFTWARE VENDORS, AT THE SAME RATIO 25/25 THAT



        22  WOULD RUN EQUALLY WELL ON ALL FOUR OF THOSE, THEN IT WOULD



        23  BE A DIFFERENT SITUATION WITH THE OEM'S.  THEY WOULD HAVE



        24  MORE CHOICE.



        25  Q.   I DIDN'T ASK ABOUT OEM CHOICE IN MY HYPOTHETICAL.�
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         1  THE OEM'S HAVE FOUR CHOICES.  THEY HAVE EXERCISED FOUR



         2  CHOICES.  THERE ARE FOUR OPERATING SYSTEMS BEING SOLD,



         3  EACH OF WHICH ACCOUNTS FOR 20 TO 25 PERCENT OF SALES, AND



         4  EACH OF WHICH INCLUDES INTEGRATED BROWSING FUNCTIONALITY.



         5           WOULD YOU CONFRONT THE SAME SITUATION YOU



         6  CONFRONT TODAY, OR A DIFFERENT ONE?



         7  A.   IF WITH THOSE FOUR DIFFERENT VENDORS THE INDEPENDENT



         8  SOFTWARE VENDORS OF THE WORLD HAD DEVELOPED ENOUGH PRODUCT



         9  TO OFFSET THE NETWORK EFFECT, IT WOULD BE DIFFERENT THAN



        10  IT IS TODAY.



        11  Q.   LET'S ASSUME THERE IS ADEQUATE APPLICATIONS FOR THE



        12  FOUR OPERATING SYSTEMS, EACH OF WHICH HAS INTEGRATED



        13  BROWSING FUNCTIONALITY.



        14           NOW, WOULD THAT CHANGE THE SITUATION YOU CONFRONT



        15  WITH RESPECT TO PERSUADING OEM'S TO INCLUDE NAVIGATOR OR



        16  COMMUNICATOR AS A PRE-INSTALLED FEATURE ON THE PRODUCT



        17  THEY SHIP?



        18  A.   WHAT DO YOU MEAN BY "ADEQUATE"?



        19  Q.   WELL, YOU'RE THE ONE WHO INSERTED THE ISV INTO MY



        20  HYPOTHETICAL.



        21  A.   WELL, BUT THAT'S THE DRIVE.



        22  Q.   PLENTIFUL.



        23  A.   IN THE MINDS OF THE BUYERS, NOW?  THE INDIVIDUAL



        24  BUYING THE PC AT THE OTHER END GETS THE SAME MARKETING



        25  PROMOTION, DESIRE TO BUY THE PRODUCT IN THE SAME�
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         1  PULL-THROUGH EFFECT OF THE MARKET, IT WOULD BE--IT WOULD



         2  BE DIFFERENT THAN IT IS TODAY.



         3  Q.   WHAT IS THE DIFFERENCE?



         4  A.   BECAUSE THEN THE PC OEM WOULD HAVE THE ABILITY TO



         5  NEGOTIATE OR TRADE ONE OF THESE FOUR AGAINST THE OTHER



         6  THREE.



         7  Q.   BUT MY HYPOTHETICAL WAS THAT EACH OF THE FOUR



         8  OPERATING--THAT'S THE PC MANUFACTURER--EACH OF THE FOUR



         9  OPERATING SYSTEMS CONTAINED INTEGRATED BROWSING



        10  FUNCTIONALITY.



        11  A.   WHAT I'M SAYING--



        12  Q.   HOW WOULD YOUR SITUATION BE ANY DIFFERENT?



        13  A.   BECAUSE I COULD GET INTO THE MIX AND BE THE ODD MAN



        14  OUT, AND I COULD--THE OEM'S COULD NEGOTIATE THE BROWSER



        15  OUT OF ONE OF THOSE FOUR AND LET ME HAVE A SHOT BECAUSE



        16  I'M THE MOST POPULAR BROWSER, AND I DO HAVE MARKETING



        17  PULL-THROUGH THAT HELPS SOME.  IT DOESN'T OFFSET ALL OF



        18  THAT, BUT I COULD PROBABLY GET IN THERE AND PERSUADE THEM



        19  THAT VENDOR FOUR, IF YOU COULD TALK HIM INTO UNBUNDLING



        20  THAT PRODUCT AND DEINTEGRATING IT, TO USE YOUR WORD, I



        21  THINK I COULD HAVE A BETTER CHANCE THAN I DO TODAY.



        22  Q.   AND IF VENDOR FOUR DECLINES--



        23  A.   THEN WE GO TO VENDOR THREE.



        24  Q.   AND IF HE DECLINES?



        25  A.   ONE OF THOSE VENDORS IS GOING TO GET A BIG PLUS.�
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         1  Q.   IS THERE AN AUTOMOBILE COMPANY SHIPPING CARS WITHOUT



         2  RADIOS TODAY, SO FAR AS YOU KNOW?



         3  A.   THERE ISN'T AN AUTOMOBILE COMPANY THAT HAS A



         4  MONOPOLY.  IT'S NOT THE SAME THING.



         5  Q.   THAT'S MY POINT, MR. BARKSDALE.  IF THERE ARE FOUR



         6  OPERATING SYSTEM VENDORS, NONE OF THEM WOULD HAVE A



         7  MONOPOLY; DON'T YOU AGREE?



         8  A.   WELL, I MEAN, IF YOU'RE GOING TO TALK ABOUT



         9  AUTOMOBILES, WE COULD WORK ON THAT ANALOGY DIFFERENTLY.



        10  THERE IS A--



        11  Q.   I THOUGHT YOU BROUGHT UP AUTOMOBILES.  AM I MISTAKEN?



        12  A.   I USE THE RADIO AS AN EXAMPLE.



        13  Q.   THAT'S MY RECOLLECTION THAT'S WHY I USED IT AS AN



        14  EXAMPLE.



        15           IS THERE ANYONE MAKING CARS IN THIS COUNTRY TODAY



        16  AND SHIPPING THEM WITHOUT RADIOS?



        17  A.   WELL, I KNOW THAT THERE ARE INDEPENDENT CAR RADIO



        18  COMPANIES THAT GET OUT THERE AND COMPETE LIKE BOSE AND



        19  OTHERS.



        20  Q.   RIGHT, AND THEY SELL ABOUT ONE PERCENT OF RADIOS, AND



        21  YOU SELL A LOT OF CAR RADIOS, AND YOU SELL A LOT MORE OF



        22  THAT OF WHAT YOU CALL THE BROWSERS, DON'T YOU?



        23  A.   I THINK THE AUTOMOBILES TODAY BUY THEIR RADIOS SOME



        24  FROM INDEPENDENT RADIO MANUFACTURERS.



        25  Q.   BUT THEY INSTALL THEM?�
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         1  A.   THEY DO, BUT THEY ALLOW THE RADIO MANUFACTURERS TO



         2  COMPETE FOR THE BUSINESS.



         3  Q.   JUST TO BE CLEAR, TURNING TO ANOTHER POINT, YOU DON'T



         4  AGREE WITH MR. CLARK'S TESTIMONY THAT WE SAW THAT THE FREE



         5  DOWNLOADING OF NAVIGATOR OR MOSAIC, WHICHEVER IT WAS



         6  CALLED THEN, WAS ONLY IN THE BETA VERSION?



         7  A.   I BELIEVE WHAT I HAVE SAID IS THAT FOR THE FIRST



         8  COUPLE OF WEEKS AFTER THE COMMERCIAL PRODUCT WAS RELEASED



         9  DECEMBER 15TH OF '94, THERE WAS A PERIOD WHERE THE



        10  COMMERCIAL PRODUCT WAS DOWNLOADED FOR FREE FOR A SHORT



        11  PERIOD OF TIME UNTIL WE COULD FIGURE OUT HOW TO PRICE AND



        12  COLLECT FOR IT.



        13  Q.   AND THEN AFTER THAT, YOUR TERMS WERE THREE MONTHS



        14  FREE USAGE, AND YOU'RE SUPPOSED TO PAY, BUT IF YOU DON'T



        15  PAY, WE DON'T COME AFTER YOU; IS THAT CORRECT?



        16  A.   WELL, YOU ARE PUTTING TOGETHER THREE DIFFERENT



        17  STATEMENTS.  I DIDN'T SAY THAT.



        18  Q.   WELL, ISN'T THAT THE FACT, THAT YOU CONTINUED TO



        19  ALLOW FREE DOWNLOADS WITH A SUPPOSED OBLIGATION TO PAY



        20  AFTER THREE MONTHS THAT WAS NEVER ENFORCED?



        21  A.   WHAT I SAID WAS, YOU HAVE A THREE-MONTH TRIAL PERIOD,



        22  AND WE ASKED YOU TO PAY, AND I WOULD ASK ANYBODY IN THIS



        23  AUDIENCE IF THEY HADN'T PAID ME AND THEY USED IT FOR MORE



        24  THAN 90 DAYS TO PLEASE PAY ME.  I MADE THAT SPEECH A



        25  NUMBER OF TIMES.  WE WANTED PEOPLE TO PAY US.�
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         1  Q.   ISN'T IT TRUE THAT MIKE HOMER STATED PUBLICLY IN 1996



         2  THAT ABOUT HALF OF ALL NAVIGATOR USERS HAD GOTTEN THE



         3  PRODUCT FREE?



         4  A.   I DON'T KNOW THAT HE SAID THAT.



         5  Q.   AND DIDN'T HE MAKE THE SAME STATEMENT PUBLICLY IN



         6  1997?



         7  A.   I DON'T KNOW THAT HE SAID THAT.



         8  Q.   IF GIVING AWAY THE BROWSER DOESN'T PRODUCE ECONOMIC



         9  BENEFITS, MARKETING OR OTHERWISE, TO YOUR BUSINESS AS A



        10  WHOLE, EQUAL TO OR GREATER THAN THE COST, WHY DO YOU KEEP



        11  DOING IT?



        12  A.   WELL, AS I HAVE SAID--I THOUGHT I ANSWERED THAT--WE



        13  DO IT BECAUSE, ONE, WE HAVE A LOT OF CUSTOMERS WHO USE THE



        14  PRODUCT AND DEPEND ON US KEEPING IT UP TO DATE AND USEFUL



        15  ENTERPRISE CUSTOMERS.  AND IF WE STOPPED DOING IT, IT IS



        16  NOW POSSIBLE THAT WE WOULD LOSE THE REST OF THEIR



        17  BUSINESS.  SO, FROM THAT POINT OF VIEW, WE DO IT OUT OF AN



        18  OBLIGATION THAT HAS SORT OF A REVERSE ECONOMIC BENEFIT.



        19  THAT'S WHY I SAID YOU WOULDN'T START OFF DOING IT THAT WAY



        20  BECAUSE YOU WOULDN'T HAVE THE ENTERPRISE CUSTOMERS IN THE



        21  FIRST PLACE.



        22           THE OTHER IS BECAUSE IT HAD ADVANTAGES TO US FROM



        23  MARKETING, WHICH IS NOT TRIVIAL, BUT IT'S NOT THE BASIS



        24  YOU WOULD DO THE WHOLE THING, SO I WOULD ADD THAT IN



        25  THERE, EVEN THOUGH YOU TOOK IT OUT.�
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         1  Q.   NO, I WAS INCLUDING MARKETING.  AND THAT'S NOT



         2  TRIVIAL.



         3  A.   AND THE OTHER WOULD BE THAT WE, IN THE GENERAL NEWS,



         4  ARE FORCED INTO A VERY DISADVANTAGEOUS FOR A COMPANY THAT



         5  WAS THE FIRST LINE OF THAT THING OF BEING THE LOSER.  WE



         6  ARE IN THE MIDST OF AN ENORMOUS TECHNOLOGY PRESS FEEDING



         7  ON, QUOTE, THE BROWSER WARS, THAT NOT A MONTH GOES BUY



         8  THAT GENERAL PRESS AND OTHER PRESS, THE TRADE PRESS, DON'T



         9  COMPARE OUR MARKET SHARE TO OUR COMPETITORS.  IF YOU THROW



        10  IN THE TOWEL, YOU LOSE THAT, AND THEN YOU'RE CONSIDERED A



        11  LOSER IN THE OVERALL INDUSTRY, LIKE SO MANY OTHER



        12  COMPANIES IN THIS SPACE HAVE DONE AFTER COMING OUT WITH A



        13  HOT PRODUCT AT FIRST THAT THEN GETS SUBSUMED OR TAKEN OVER



        14  BY MICROSOFT.



        15           WE WANT TO BE--WE WANT TO PRESENT THE IMAGE OF



        16  BEING WINNERS BECAUSE THAT LEADS TO OTHER THINGS.  THAT'S



        17  WHY WE ARE PROUD WHEN MARKET-SHARE STUDIES LIKE THIS ZONA



        18  THING SHOWS US GAINING SHARE.  THAT THEN ALLOWS ME TO GO



        19  INTO A BIG ENTERPRISES, LIKE WE ARE IN THIS WEEK.  OUR



        20  YEAR CLOSES THIS WEEK WHILE I'M SITTING HERE IN THIS



        21  COURTROOM, AND IF WE ARE PERCEIVED AS WINNERS, WE ARE IN



        22  BETTER POSITION TO SELL OUR OTHER PRODUCTS, EVEN THOUGH WE



        23  GIVE AWAY THE PRODUCT.  THAT HAS BENEFITS TO US.  IF IT



        24  WEREN'T FOR THE PRESS FEEDING ON THE BROWSER WARS, WHICH



        25  WE TRIED TO DISCOURAGE FOR THREE YEARS NOW, IF IT WEREN'T�
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         1  FOR MICROSOFT TOUTING MARKET-SHARE GAINS, WE PROBABLY



         2  WOULD HAVE A DIFFERENT OPINION.  BUT IT IS A PERCEPTION



         3  ABOUT OUR COMPANY, AND MANY CASES YOU HAVE TO DEAL WITH



         4  THAT.  I THINK A LOT OF COMPANIES MAY BE FACED WITH THAT.



         5  I COULDN'T BEGIN TO NAME ALL OF THEM, BUT A COMPANY WANTS



         6  TO BE KNOWN AS A WINNER.



         7           AND IN THE SOFTWARE INDUSTRY, THE BUYER, SINCE



         8  HE'S MAKING A LONG-TERM COMMITMENT TO YOU, HE WANTS TO



         9  THINK OF YOU AS A WINNER, AND WE ARE WINNERS, AND WE DON'T



        10  WANT IT WRITTEN UP THAT WE ARE LOSING MARKET SHARE ON THE



        11  BROWSER EVEN THOUGH THE BROWSER DOESN'T RETURN ECONOMIC



        12  BENEFITS TO US.  IT'S THE SAME REASON IN THE REVERSE WHY



        13  MICROSOFT WANTS TO MAKE SURE THEY TOUT THEMSELVES AS THE



        14  WINNERS.



        15           THAT'S WHY THAT FIRST LINE OF THAT THING WAS



        16  IMPORTANT:  MAKE THEM LOOK LIKE A LOSER.



        17  Q.   MR. BARKSDALE, IF--THE DOCUMENT WILL SPEAK FOR



        18  ITSELF.  I DON'T THINK IT SAID WHAT YOU SAID.



        19  A.   IT SAID PERCEIVED AS LOSERS.



        20  Q.   IT DIDN'T SAY "MAKE THEM."



        21  A.   I NOTICED THAT THEY PUT THAT ON THE TOP OF THEIR



        22  CHART.



        23  Q.   MR. BARKSDALE, IF WINDOWS 98 WERE DISINTEGRATED, THEN



        24  YOU WOULD START CHARGING AGAIN FOR YOUR BROWSER; IS THAT



        25  CORRECT?�
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         1  A.   WE MIGHT OR MIGHT NOT.  I DON'T KNOW.



         2  Q.   YOU DON'T KNOW?  YOU HAVE MADE NO CONTINGENT PLANS?



         3  YOU DON'T WANT TO RECAPTURE ALL THAT REVENUE THAT WE SAW



         4  GOING UP THERE IN THOSE GREAT BARS ON THE BAR GRAPH?



         5  A.   YOU MEAN IF IT WAS DISINTEGRATED AND NOT FREE ANYMORE



         6  OR JUST DISINTEGRATED?



         7  Q.   LET'S START WITH DISINTEGRATED.



         8  A.   THE FREEZE IS PART OF THAT.  I SHOWED YOU THAT 82



         9  PERCENT OF THE BUYERS SAY IT'S BECAUSE IT'S FREE AND



        10  BUNDLED.  IT'S TWO THINGS.



        11  Q.   ALL RIGHT.  LET'S START WITH DISINTEGRATED.



        12  A.   THAT WOULD HELP.



        13  Q.   YOU WOULD START CHARGING THEM?



        14  A.   WELL, I HAVE SAID ALL ALONG, FORCED INTEGRATION IS



        15  ONE OF THE THINGS THAT CAPTURES THE CHANNEL.  WOULD WE



        16  START CHARGING?  I DON'T THINK SO NOW.  I DON'T KNOW IF WE



        17  COULD, PARTICULARLY IF THEY KEPT IT FREE.



        18  Q.   AND IF IT WERE DISINTEGRATED AND NOT FREE, WOULD YOU



        19  START CHARGING?



        20  A.   WHAT ARE YOU GOING TO CHARGE FOR?



        21  Q.   YOU JUST ANSWER MY QUESTION, MR. BARKSDALE.



        22  A.   THEN IT'S A DIFFERENT MARKET.



        23  Q.   WOULD YOU CHARGE?



        24  A.   ARE YOU GOING TO PAY--ARE YOU GOING TO PAY THE



        25  FREIGHT?  ARE YOU GOING TO NOT CHARGE BELOW YOUR COST?�
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         1  Q.   MR. BARKSDALE, I'M ASKING THE QUESTIONS.  MY QUESTION



         2  IS:  IF IT WERE DISINTEGRATED AND NOT FREE--



         3  A.   I WOULD BE COMPETITIVE.



         4  Q.   --YOU WOULD CHARGE?



         5  A.   I WOULD BE COMPETITIVE.



         6  Q.   WHAT DOES THAT MEAN?



         7  A.   THAT MEANS ALL THE THINGS YOU NEED TO BE COMPETITIVE



         8  IN AN OPEN MARKET.



         9  Q.   WHAT DOES THAT MEAN?



        10  A.   IT MEANS YOU HAVE GOOD ECONOMIC REASON TO GIVE VALUE



        11  TO THE BUYER.



        12  Q.   WOULD YOU GIVE YOUR PRODUCT AWAY?



        13  A.   I MIGHT.  I MIGHT NOT.  GIVE ME A SHOT.  WE WILL FIND



        14  OUT.



        15  Q.   NOW, YOUR TESTIMONY IS, I BELIEVE, THAT NETSCAPE HAD



        16  DISTRIBUTED 15 MILLION COPIES OF NAVIGATOR BY THE END OF



        17  1995; IS THAT CORRECT?



        18  A.   I BELIEVE THAT WAS THE NUMBER THAT WE TALKED ABOUT.



        19  YOU TALKING ABOUT IN YOUR CROSS OR MY DIRECT?



        20  Q.   IN EITHER, ANYWHERE.



        21  A.   WELL, WE HAVE THROWN SO MANY NUMBERS AROUND HERE



        22  LATELY.  I THINK I SAID IT WAS SOMEWHERE IN THAT



        23  NEIGHBORHOOD.



        24  Q.   OKAY.  AND I BELIEVE YOU TESTIFIED IN RESPONSE TO



        25  BOTH MY QUESTIONS AND MR. BOIES'S, THAT YOU HAD REVENUE OF�
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         1  AROUND $45 MILLION IN 1995 FOR BROWSERS; ISN'T THAT



         2  CORRECT?



         3  A.   FOR THE FULL YEAR, I THINK I SAID 45 TO 50.



         4  Q.   OKAY.  AND WAS THE BROWSER $39 A COPY?



         5  A.   AS I SAID, WE STARTED THE RETAIL PRODUCT, AND THE



         6  ONE-OFF COPY WAS--I BELIEVE IN 95 IT WAS 39.  WE MAY HAVE



         7  RAISED IT, BUT I THINK THROUGHOUT 95 IT WAS $39 RETAIL OR



         8  ONE-OFF LIST PRICE.



         9  Q.   AND IF YOU SOLD 15 MILLION OF THEM AT $39, YOU WOULD



        10  HAVE BEEN WELL OVER 500 MILLION INSTEAD OF 50 MILLION IN



        11  REVENUES; RIGHT?



        12  A.   IN A HELL OF A YEAR.



        13  Q.   A LOT OF THE COPIES WERE SOLD WAY BELOW $39 OR FOR



        14  FREE; ISN'T THAT CORRECT?



        15  A.   I TOLD YOU SOME OF THEM WE SOLD AS LOW AS 30 CENTS,



        16  50 CENTS, LESS THAN A DOLLAR.



        17  Q.   MR. BOIES REFERRED YOU TO GOVERNMENT EXHIBIT 241, AN



        18  E-MAIL FROM MR. SHELL TO MR. MARITZ REGARDING TIMELY



        19  DISCLOSURE OF FEATURES AND API'S IN WINDOWS 95.  DO YOU



        20  RECALL THAT?



        21  A.   I DO.  DO YOU WANT ME TO LOOK AT IT?



        22  Q.   AS LONG AS YOU RECALL IT, YOU DON'T NEED TO LOOK IT.



        23           ISN'T IT TRUE THAT MR. MARITZ RESPONDED TO



        24  MR. SHELL?



        25  A.   I DON'T KNOW THAT.  I SAW THIS OTHER MEMO.�
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         1           MR. WARDEN:  YOUR HONOR, I HAVE HAD MARKED AND



         2  OFFER DEFENDANT'S EXHIBIT 725.  ALL BUT THE TOP PIECE OF



         3  WHICH IS E-MAIL FROM PAUL MARITZ, AUGUST 15, 1996, TO RICK



         4  AT NETSCAPE.



         5  BY MR. WARDEN:



         6  Q.   IS THAT MR. SHELL, MR. BARKSDALE?



         7  A.   YES, I THINK THAT'S CORRECT.



         8           MR. BOIES:  YOUR HONOR, I HAVE NO OBJECTION TO



         9  THIS DOCUMENT BECAUSE MR. MARITZ IS GOING TO BE A WITNESS



        10  AND TO BE CROSS-EXAMINED ON IT.  I ASK, HOWEVER, THAT THIS



        11  BE ADMITTED SUBJECT TO A MOTION TO STRIKE IF THIS WITNESS



        12  DOES NOT COME FORWARD WITNESS.



        13           THE COURT:  BECAUSE MR. MARITZ DID NOT WHAT?



        14           MR. BOIES:  IN OTHER WORDS, MR. MARITZ IS GOING



        15  TO BE A WITNESS HERE, I'M TOLD, AND THEREFORE I CAN



        16  CROSS-EXAMINE HIM.



        17           THE COURT:  I WILL ADMIT IT SUBJECT TO A MOTION



        18  TO STRIKE FOR WHATEVER REASON.



        19           MR. WARDEN:  THAT'S FINE.  I NOTE, HOWEVER, THAT



        20  MR. SHELL ISN'T GOING TO BE A WITNESS, AND HIS E-MAIL TO



        21  MR. MARITZ WAS ADMITTED.  I THINK THIS PARTICULAR



        22  LIMITATION OR OBJECTION IS MERITLESS, BUT MR. MARITZ IS



        23  SCHEDULED TO BE A WITNESS.



        24           THE COURT:  ALL RIGHT.  MR. WARDEN, IF YOU MOVE



        25  TO STRIKE MR. SHELL'S ORIGINAL MESSAGE, I WILL ENTERTAIN�
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         1  IT.



         2           DEFENDANT'S 725 IS ADMITTED.



         3                         (DEFENDANT'S EXHIBIT NO. 725 WAS



         4                          ADMITTED INTO EVIDENCE.)



         5  BY MR. WARDEN:



         6  Q.   MR. BARKSDALE, I CALL YOUR ATTENTION TO THE FIRST



         7  PARAGRAPH INITIALLY, BEGINNING WITH THE THIRD SENTENCE, "I



         8  THINK IN EACH CASE"--AND HE'S REFERRING, AS HE SAYS



         9  BEFORE, TO INSTANCES WHERE NETSCAPE BELIEVES IT RECEIVED



        10  INADEQUATE ATTENTION FROM MICROSOFT--"I THINK IN EACH CASE



        11  WE PROVIDED A LOT OF HELP.  THIS INCLUDED GIVING NETSCAPE



        12  DIRECT ACCESS TO WINDOWS 95 DEVELOPERS, WHOSE JOB



        13  RESPONSIBILITIES DO NOT INCLUDE SUPPORTING ISV'S, DURING



        14  THE SUMMER OF 1995 WHEN THEY WERE EXTREMELY BUSY PREPARING



        15  FOR THE COMMERCIAL RELEASE OF THAT PRODUCT."



        16           ISN'T THAT TRUE?



        17  A.   FIRST, I GO BACK TO THIS POINT ABOUT SUPPORTING



        18  ISV'S.  YOU TOLD ME THE OTHER DAY THAT ONE OF THE REASONS



        19  INTUIT WAS SO INFATUATED WITH MICROSOFT WAS THEIR



        20  DEVELOPERS SUPPORTED THEM.  INTUIT IS AN ISV, SO



        21  APPARENTLY THEY DO SUPPORT SOME DEVELOPERS AND NOT ALL.



        22           WITH THE EXCEPTION OF THAT PARENTHETICAL PHRASE,



        23  I WOULD SAY THAT IT'S TRUE THAT HE MAY BELIEVE THIS, BUT



        24  IT'S NOT TRUE WHAT HE SAYS.



        25  Q.   HE DID NOT GIVE YOU DIRECT ACCESS TO WINDOWS 95�
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         1  DEVELOPERS WHOSE JOB RESPONSIBILITIES DO NOT INCLUDE



         2  SUPPORTING ISV'S; IS THAT YOUR TESTIMONY?



         3  A.   NO, WHAT I'M SAYING IS THE OTHER DAY YOU TOLD ME--



         4  Q.   I DIDN'T TESTIFY TO ANYTHING, MR. BARKSDALE.  I ONLY



         5  ASK QUESTIONS.  I DIDN'T TELL YOU ANYTHING.



         6  A.   EXCUSE ME.  YOU SHOWED AN EXHIBIT RE: INTUIT WHERE



         7  YOU CHASTISED ME, THEREFORE TELLING ME, IN THE FORM OF A



         8  QUESTION THAT THEY SUPPORTED INTUIT WITH DEVELOPING



         9  ENGINEERS AND THEY WEREN'T GOING TO SUPPORT ME?  I DON'T



        10  BUY THAT PARENTHETICAL PHRASE ONE WHIT.  I BET SOME OF



        11  THEM DID SUPPORT SOME DEVELOPERS.  HE MAY SAY THAT.  YOU



        12  ASKED ME IF IT'S TRUE.  FROM MY KNOWLEDGE, I DON'T BELIEVE



        13  THAT TO BE TRUE.



        14  Q.   EXCUSE ME.  I DON'T THINK MR. MARITZ SAYS THAT NO ONE



        15  AT MICROSOFT HAS RESPONSIBILITY OF SUPPORTING ISV'S.  HE



        16  SAYS WINDOWS 95 DEVELOPERS, WHOSE JOB RESPONSIBILITIES DO



        17  NOT INCLUDE THIS.



        18           ARE YOU TESTIFYING THIS IS NOT TRUE?



        19  A.   I'M SAYING YOU'RE MAKING A DIFFERENCE THAT IS NOT A



        20  DISTINCTION.



        21           I ALSO DON'T KNOW WHETHER IT'S TRUE OR NOT.  I



        22  ACKNOWLEDGE HE SAYS THAT, IF THAT'S WHERE YOUR QUESTION



        23  IS.  IT'S RIGHT HERE IN PARAGRAPH ONE.



        24  Q.   LET'S GO TO THE FIRST BULLET POINT, "WE PROVIDED THE



        25  RNA PHONEBOOK AND DIALER API'S TO NETSCAPE JUST AS FAST AS�

                                                           56



         1  WE COULD STABILIZE AND DOCUMENT THEM.  YOUR STATEMENT THAT



         2  MICROSOFT DIDN'T PROVIDE THESE API'S UNTIL OCTOBER OF 1995



         3  IS INCORRECT.  WE PROVIDED PRELIMINARY VERSIONS IN JULY



         4  AND AUGUST OF 1995 AS WE WERE CREATING THEM.  WE ALSO



         5  PROVIDED NETSCAPE WITH ACCESS TO ALPHA AND BETA CODE AND



         6  THE RNA PH DLL."



         7           IS THAT UNTRUE?



         8  A.   BASED ON EVERYTHING I KNOW ABOUT THIS, INCLUDING



         9  THEIR STATEMENT ON JUNE THE 21ST, DEPENDING ON HOW WE WALK



        10  OUT OF HERE, WE COULD FIX YOUR PROBLEM IMMEDIATELY, THIS



        11  IS NOT TRUE.  WHY DID THEY TELL US THAT?



        12  Q.   NEXT BULLET POINT, "OUR WINDOWS 95 DEVELOPERS



        13  PROVIDED DIRECT TECHNICAL SUPPORT TO NETSCAPE IN JULY AND



        14  AUGUST 1995 TO HELP NETSCAPE USE THE RNA ADAPTER AND TCPIP



        15  STACK.  AND OUR PREMIER SUPPORT GROUP HELPED WITH



        16  CONFIGURING DIALUP NETWORKING.  WE RECEIVED POSITIVE



        17  FEEDBACK IN MAIL FROM NETSCAPE AT THAT TIME ON THE SUPPORT



        18  WE WERE PROVIDING."



        19           IS THAT UNTRUE?



        20  A.   I HAVE NO WAY OF KNOWING.



        21  Q.   LET'S GO TO THE NEXT BULLET POINT, BEGINNING WITH THE



        22  SECOND SENTENCE, "YOUR STATEMENT THAT WE FAILED TO PROVIDE



        23  INTERNET SHORTCUT DOCUMENTATION IS JUST PLAIN WRONG.



        24  INTERNET SHORTCUTS ARE FULLY DOCUMENTED.  IN ADDITION, TO



        25  ASSIST NETSCAPE FURTHER, WE GAVE NETSCAPE A PROTOTYPE DLL�
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         1  IN LATE MARCH OR EARLY APRIL 1995 AND ASKED FOR FEEDBACK.



         2  MARC ANDREESSEN THANKED US IN MAIL AND SAID HE WOULD LOOK



         3  AT IT.  WE RECEIVED NO FURTHER FEEDBACK ON INTERNET



         4  SHORTCUTS UNTIL JUNE 1995, EVEN THOUGH WE HAVE REPEATED



         5  OUR REQUEST FOR FEEDBACK FROM NETSCAPE IN LATE APRIL, AND



         6  MARC HAD AGAIN INDICATED THAT HE WOULD FOLLOW UP.  IN



         7  JUNE, NETSCAPE BEGAN FOLLOWING UP ON INTERNET SHORTCUTS,



         8  AND DIRECT TECHNICAL EXCHANGES BETWEEN NETSCAPE AND



         9  WINDOWS 95 DEVELOPERS FOLLOWED."



        10           IS THAT TRUE?



        11  A.   IT SEEMS TO ME THAT'S BEGGING THE QUESTION.



        12  Q.   I JUST ASKED IF IT WERE TRUE OR FALSE.



        13           THE COURT:  HE'S ENTITLED TO A YES-OR-NO ANSWER.



        14           THE WITNESS:  IT'S NOT TRUE.



        15  BY MR. WARDEN:



        16  Q.   NOW, LET'S GO TO THE NEXT PAGE, MR. BARKSDALE, THE



        17  SECOND FULL TO THE MARGIN PARAGRAPH THAT BEGINS "I FOUND



        18  IT IRONIC."  DO YOU SEE THAT?



        19  A.   OH, YES.



        20  Q.   "I FOUND IT IRONIC YOU WOULD SEND MAIL LIKE THIS



        21  BECAUSE WE BELIEVE THAT NETSCAPE HAS NOT BEEN DOING A VERY



        22  GOOD JOB OF PROVIDING THE SUPPORT TO ISV'S AND MICROSOFT,



        23  IN PARTICULAR, THAT IS NEEDED TO ENABLE NON-NETSCAPE



        24  SOFTWARE PRODUCTS TO WORK WELL WITH NETSCAPE PRODUCTS,



        25  PARTICULARLY NETSCAPE NAVIGATOR.  INDEED, NETSCAPE IS NOT�
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         1  LIVING UP TO ITS MANY PUBLIC ANNOUNCEMENTS THAT IT WOULD



         2  PROVIDE SUPPORT TO ENABLE PRODUCTS FROM OTHER VENDORS TO



         3  INTEROPERATE WITH NETSCAPE PRODUCTS AND VICE VERSA."



         4           IS THAT TRUE?



         5  A.   NO.



         6  Q.   LET'S GO TO THE NEXT PAGE, PARAGRAPH BEGINNING NUMBER



         7  TWO, "JAVASCRIPT," IT SAYS, "DECEMBER 1995, NETSCAPE HAS



         8  BEEN STATING PUBLICLY THAT JAVASCRIPT IS AN OPEN INTERNET



         9  SCRIPTING LANGUAGE THAT WOULD BE PROPOSED AS A STANDARD TO



        10  THE IETF AND W3C, LICENSED TO ANYONE AND SUPPORTED WITH



        11  PUBLISHED SPECIFICATIONS IN A PUBLISHED SOURCE CODE



        12  REFERENCE IMPLEMENTATION," CITING THE PRESS RELEASE.



        13  "MARC ANDREESSEN SAID IN THE MARCH 4, 1996, OF LANTIMES



        14  THAT NETSCAPE WENT OUT AND GOT SUPPORT FOR JAVASCRIPT FROM



        15  SUN AND 30 OR 35 COMPANIES PUBLISHING THE SPECIFICATION



        16  AND PROVIDING THE SOURCE CODE.  ON ANOTHER OCCASION, MARC



        17  SAID WE FULLY PUBLISH ALL THE INFORMATION ANYONE NEEDS TO



        18  REPRODUCE EVERYTHING WE DO," CITATION.  "NOTWITHSTANDING



        19  THESE STATEMENTS, JAVASCRIPT HAS NOT BEEN SUBMITTED TO



        20  EITHER THE IETF OR W3C."



        21           IS THAT SENTENCE TRUE AS OF THE DATE OF THIS



        22  E-MAIL, AUGUST 15, 1996?



        23  A.   WE DID PUBLISH THE SPECIFICATIONS FOR JAVASCRIPT, AND



        24  IT HAS BEEN ACCEPTED AS AN OPEN INTERNET STANDARD NAMED



        25  "ECKMASCRIPT."�
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         1           I DON'T KNOW THE DATES, NOR DO I THINK THAT WAS



         2  GIVEN NECESSARILY.  I DON'T AGREE WITH THE PREMISE THAT IT



         3  WASN'T AN OPEN PRODUCT, BUT I DON'T KNOW THE DATES WHEN



         4  THE "ECKMAGROUP" ACCEPTED IT AS AN OPEN INTERNET STANDARD



         5  CALLED "ECKMASCRIPT."



         6  Q.   YOU DON'T KNOW WHEN IT WAS PROPOSED AS AN OPEN



         7  INTERNET STANDARD NAME "ECKMASCRIPT"?



         8  A.   WHEN IT WAS PROPOSED OR WHEN IT WAS ACCEPTED?



         9  Q.   WHEN IT WAS PROPOSED BY YOU.



        10  A.   I DON'T REMEMBER EITHER DATE.  I DO REMEMBER AT THIS



        11  TIME THIS BEING A MUCH DISCUSSED ITEM BY MICROSOFT, BUT



        12  AGAIN, I DON'T KNOW WHAT THIS HAS TO DO WITH DR. SHELL'S



        13  PREVIOUS MEMO.



        14  Q.   I'M ASKING THE QUESTIONS.  I DIDN'T ASK YOU--



        15  A.   IS HE PICKING ON US HERE?



        16  Q.   I BEG YOUR PARDON?



        17  A.   IS HE JUST PICKING ON US?



        18  Q.   I SUGGEST, IF YOU REALLY WANT ME TO ANSWER THAT



        19  QUESTION, HE'S SAYING THE POT SHOULDN'T CALL THE KETTLE



        20  BLACK AND THOSE WHO LIVE IN GLASS HOUSES SHOULDN'T THROW



        21  STONES, SO LET'S GO ON TO THE NEXT.



        22  A.   THE POT WAS A SMALL COMPANY--



        23           THE COURT:  GENTLEMAN, I WANT THIS TO STOP.



        24           MR. WARDEN:  THANK YOU, YOUR HONOR.



        25  BY MR. WARDEN:�
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         1  Q.   THEN HE GOES ON, THERE IS NO REFERENCE SOURCE CODE.



         2  WAS THAT TRUE AS OF THE DAY OF THIS E-MAIL?



         3  A.   I DO NOT KNOW.



         4  Q.   SO FAR AS WE KNOW, NO LICENSES ARE AVAILABLE.  IS



         5  THAT TRUE?



         6  A.   AGAIN, THEY ARE AVAILABLE.  I DON'T KNOW WHEN THEY



         7  BECAME AVAILABLE.



         8  Q.   AND THE JAVASCRIPT DOCUMENTATION IS TERRIBLY



         9  INCOMPLETE AND ALMOST ALWAYS OUT OF DATE.  WAS THAT TRUE



        10  IN AUGUST OF 1996?



        11  A.   NO.



        12  Q.   THERE ARE NO INTERFACES TO OTHER POPULAR LANGUAGES



        13  LIKE C-PLUS-PLUS OR VISUAL BASIC.  WAS THAT TRUE IN AUGUST



        14  OF 1996?



        15  A.   MAY HAVE BEEN.



        16  Q.   NEXT PARAGRAPH, LAST SENTENCE, "NETSCAPE EVEN LOCKS



        17  USERS OUT OF THE JAVASCRIPT PORTIONS OF ITS WEB SITE IF



        18  THEY ARE RUNNING NON-NETSCAPE IMPLEMENTATIONS OF



        19  JAVASCRIPT SUCH AS JSCRIPT."  WAS THAT TRUE IN AUGUST OF



        20  1996?



        21  A.   DON'T KNOW.



        22  Q.   GOING ON DOWN TO PARAGRAPH NUMBER THREE RIGHT AFTER



        23  THE HEADING, "MICROSOFT WOULD LIKE TO OFFER VBSCRIPT AS A



        24  NAVIGATOR PLUG-IN.  WE HAVE BEEN UNABLE TO DO SO, HOWEVER,



        25  BECAUSE NETSCAPE HAS NOT DOCUMENTED THE INTERFACE BETWEEN�
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         1  NAVIGATOR AND JAVASCRIPT."  WAS THAT TRUE IN AUGUST OF



         2  1996?



         3  A.   IT MAY HAVE BEEN.  MAY NOT HAVE BEEN.  I DON'T KNOW.



         4  Q.   THE CORRESPONDING INTERFACE ACTIVEX IS FULLY



         5  DOCUMENTED IN INTERNET EXPLORER.  WAS THAT TRUE IN AUGUST



         6  OF 1996?



         7  A.   ACTIVEX ISN'T AN INTERNET STANDARD, BUT I DON'T KNOW.



         8  I DON'T KNOW WHETHER IT WAS OR WASN'T THERE.  BIG COMPANY.



         9  THEY DOCUMENTED A LOT OF STUFF.



        10  Q.   USING ACTIVEX, ANY SOFTWARE PRODUCT THAT HOSTS



        11  VBSCRIPT, JSCRIPT, JAVASCRIPT OR SCRIPTING LANGUAGES.  WAS



        12  THAT TRUE IN AUGUST OF 1997?



        13  A.   AS LONG AS IT RUNS ON A WINDOWS PLATFORM.



        14  Q.   NEXT, GO TO PARAGRAPH NUMBER SIX, HTML.  "HTML WAS



        15  THE MOST BASIC FORMAT ON THE INTERNET, AND NETSCAPE HAS



        16  SAID PUBLICLY MANY TIMES THAT IT WILL PUBLISH ALL HTML



        17  EXTENSIONS AND COOPERATE WITH THE OPEN STANDARD SETTING



        18  PROCESS THROUGH W3C, BUT IT HAS NOT."  WAS THAT TRUE IN



        19  AUGUST OF 1996?



        20  A.   I KNOW THAT MOST PEOPLE BELIEVE IN THE TECHNICAL



        21  COMMUNITY THAT NETSCAPE HAS DONE A MUCH BETTER JOB OF



        22  PUBLISHING ITS EXTENSIONS THAN MICROSOFT HAS.



        23  Q.   I ASK IF THE STATEMENTS IN THOSE TWO SENTENCES WERE



        24  TRUE IN AUGUST OF 1996.



        25  A.   IT WAS TRUE FOR BOTH COMPANIES.�
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         1  Q.   THERE HAVE BEEN MANY OCCASIONS WHERE NETSCAPE HAS



         2  IGNORED SPECIFICATIONS ADOPTED BY W3C OR EVEN INTRODUCED



         3  COMPETING HTML TAGS.  WAS THAT TRUE IN AUGUST OF 1996?



         4  A.   I DON'T BELIEVE IT WAS TRUE.



         5  Q.   NOW, I'M GOING TO GO TO GOVERNMENT EXHIBIT 595, THE



         6  HANDWRITTEN NOTES PRODUCED BY APPLE.



         7           THESE WERE NOTES WITH RESPECT TO A TELEPHONE



         8  CONVERSATION, I BELIEVE YOU SAID, YOU HAD WITH



         9  MR. ANDERSON; IS THAT CORRECT?



        10  A.   YES, SIR.



        11  Q.   NOW, GOING TO THE SECOND PAGE.  MR. BOIES CALLED YOUR



        12  ATTENTION TO THE FIRST PARAGRAPH OR BULLET POINT HERE.  DO



        13  YOU RECALL THAT?



        14  A.   YES, SIR.



        15  Q.   WHICH WAS ABOUT MICROSOFT OFFICE FOR MAC AND MAKING



        16  INTERNET EXPLORER THE DEFAULT BROWSER.  HE DID NOT



        17  CONTINUE.  I WOULD LIKE TO READ THIS TO YOU.



        18           "WE ALSO HAD PATENT DISPUTE THAT WAS RESOLVED



        19  WITH CROSS LICENSES AND"--CAN YOU READ THAT?--"AND SIGNING



        20  PAYMENT TO APPLE.  $150 MILLION INVESTMENT IN APPLE,



        21  NONVOTING SHARES."



        22           WERE THOSE TOPICS ALSO DISCUSSED IN THIS



        23  TELEPHONE CONVERSATION?



        24  A.   AS ADDITIONAL ITEMS, YES.



        25  Q.   AS ADDITIONAL ITEMS.  THOSE WERE PART OF THE OVERALL�
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         1  DEAL THAT THEY HAD JUST MADE, WERE THEY NOT?



         2  A.   WELL, AS I REMEMBER THE CONVERSATION, AND AS THE



         3  DOCUMENT, I THINK, SHOWS, HE WAS EXPLAINING WHY THEY PUT



         4  EXPLORER ON THEIR AS DEFAULT, AND IT WAS BECAUSE OF THAT



         5  SUPPORT FOR THE MAC.  THESE OTHER MATTERS WERE PRESUMABLY



         6  STANDING ON THEIR OWN, WHICH WAS THE TRADE OF THE 150



         7  MILLION FOR THE PATENT DISPUTE.  HE DID NOT INDICATE TO ME



         8  THAT THE 150 MILLION WAS WHAT CAUSED THE EXPLORER TO BE



         9  DEFAULTED.  HE INDICATED TO ME THAT IT WAS THE COMMITMENT



        10  FROM MICROSOFT TO CONTINUE TO SUPPORT OFFICE.



        11  Q.   AND THIS PATENT DISPUTE HAD NOTHING TO DO WITH THAT



        12  EITHER?



        13  A.   I SAID I THINK THAT'S WHAT THE 150 WAS FOR, BUT I



        14  DON'T KNOW THEIR DEAL.



        15  Q.   I THINK IT SAYS 150 MILLION INVESTMENT IN A PATENT



        16  DISPUTE WITH CROSS LICENSES AND SIGNING PAYMENT, I



        17  BELIEVE, TO APPLE.



        18           DO YOU REMEMBER THOSE PARTS OF THE CONVERSATION?



        19  A.   I RECALL THOSE PARTS OF THE CONVERSATION AS BEING



        20  ITEMS THAT HE SAID THEY WERE ALSO ANNOUNCING AT THAT TIME.



        21  Q.   BUT NOT PART OF THE SAME DEAL?



        22  A.   HE TOLD ME, AND GIL AMILIO TOLD ME, THAT THE INTERNET



        23  EXPLORER DEFAULT WAS BECAUSE--AND THE ONLY TRADING THEY



        24  ASKED FOR THAT WAS THIS--WERE THE MS OFFICE PRODUCTS TO



        25  RUN ON THE MAC.  THESE OTHER THINGS WERE DONE ALSO.  I�
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         1  DON'T KNOW THE INTRICACIES OF THEM.



         2  Q.   LET'S GO TO DEFENDANT'S EXHIBIT 49.  THIS IS THE LIST



         3  OF DISCUSSION ITEMS THAT MR. ROSEN SENT ON JUNE 19 FOR THE



         4  JUNE 21 MEETING.  DO YOU RECALL THE DOCUMENT?



         5  A.   I DO.



         6  Q.   DID YOU TESTIFY ON REDIRECT EXAMINATION THAT THE



         7  SUBJECTS ON DEFENDANT'S EXHIBIT 49 HAD NOTHING TO DO WITH



         8  THE JUNE 21 MEETING?  DO YOU RECALL SO TESTIFYING?



         9  A.   I DON'T RECALL EXACTLY WHAT I SAID.  I DON'T.



        10  Q.   DID THESE SUBJECTS HAVE SOMETHING TO DO WITH THE JUNE



        11  21 MEETING?



        12  A.   SOME OF THESE ITEMS, IF--I HAVE--I CAN'T READ THIS



        13  RIGHT NOW, BUT I REMEMBER THE MEMO, AND I DO REMEMBER SOME



        14  OF THESE ITEMS WERE REGARDING SOME OF THESE VIEWERS THAT



        15  WE TALKED ABOUT EARLIER IN CROSS-EXAMINATION, AND I DO



        16  AGREE THAT SOME OF THOSE ITEMS WERE DISCUSSED AT THE JUNE



        17  21ST MEETING.



        18  Q.   OKAY.  LET'S TAKE THE FIRST ITEM UNDER CLIENT,



        19  "VIEWERS."  WASN'T THAT DISCUSSED FAIRLY LENGTHILY?



        20  A.   I JUST SAID WE DISCUSSED THE VIEWERS.



        21  Q.   LET'S GO TO ITEM NUMBER TWO, SSL.  WASN'T THAT



        22  DISCUSSED?



        23  A.   YES, BARBARA FOX DID DISCUSS THAT, YES.



        24  Q.   AND NUMBER THREE, DOCOBJECT.  WASN'T THERE A FAIRLY



        25  EXTENSIVE DISCUSSION AND A DEMO ON THAT TOPIC?�
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         1  A.   YES.  THERE WAS A DEMO.



         2  Q.   OLE, NUMBER FOUR.  WAS THAT DISCUSSED AT THE MEETING?



         3  A.   I DON'T REMEMBER THAT, BUT IT MAY HAVE BEEN.



         4  Q.   NUMBER FIVE, NEW PLATFORM FEATURES, PARTICULARLY



         5  WININET, WASN'T THAT DISCUSSED AT THE MEETING?



         6  A.   I DON'T REMEMBER THAT.  IT MAY HAVE BEEN.



         7  Q.   NUMBER SIX, SUPPORT FOR CATAPULT API'S, WASN'T THAT



         8  DISCUSSED AT THE MEETING?



         9  A.   IT MAY HAVE BEEN IN MY--IT MAY HAVE BEEN.  I THINK IT



        10  WAS ONE--IT WAS ONE OF THE ITEMS ON THE AGENDA.



        11  Q.   LET'S GO TO THE SERVER HEADING, NUMBER ONE, NT



        12  COOPERATION.  WASN'T THAT DISCUSSED AT THE MEETING?



        13  A.   I REMEMBER WE TALKED ABOUT SERVERS, YES.



        14  Q.   AND NUMBER TWO, JOINT MARKETING, THAT WAS DISCUSSED



        15  AT THE MEETING?



        16  A.   I DON'T REMEMBER THAT BEING DISCUSSED.



        17  Q.   ALL RIGHT.  GO TO THE NEXT HEADING, AUTHORING, NUMBER



        18  ONE, AUTHORING SYSTEM.  IT'S ON THE NEXT PAGE.  YOU HAVE A



        19  COPY OF THIS IN FRONT OF YOU.



        20  A.   I GOT A FOOT-HIGH STACK OF STUFF.



        21  Q.   WAS THAT DISCUSSED AT THE MEETING, AUTHORING SYSTEMS?



        22  A.   I DON'T THINK SO.  MAY HAVE BEEN.  I DON'T THINK THAT



        23  ONE WAS.



        24  Q.   NUMBER TWO, PUBLISHING SYSTEMS.  WAS THAT DISCUSSED?



        25  A.   BLACKBIRD?  YES, BLACKBIRD WAS DISCUSSED.�
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         1  Q.   GO DOWN TO THE NEXT HEADING, TECHNOLOGY.  NUMBER ONE,



         2  STT, WAS THAT DISCUSSED?



         3  A.   NOW YOU'RE SKIPPING HERE--



         4  Q.   I'M NOT HITTING EVERY ONE OF THEM.  I'M NOW ASKING



         5  YOU ABOUT TECHNOLOGY, NUMBER ONE, STT.



         6  A.   THAT'S THE PREVIOUS THING I SAID BARBARA FOX TALKED



         7  ABOUT.  THAT'S THE SAME THING.



         8  Q.   SAME THING AS SSL?



         9  A.   IT WAS THE SAME DISCUSSION.  IT'S TWO VARIATIONS OF



        10  THE SAME THING.



        11  Q.   GOING ON DOWN TO THE FINAL HEADING ON THIS PAGE,



        12  GENERAL, WAS NUMBER ONE, ALIGNMENT OF DIRECTION,



        13  DISCUSSED?



        14  A.   THAT WAS DISCUSSED.



        15  Q.   AND NUMBER TWO, EQUITY, WAS THAT DISCUSSED?



        16  A.   THAT WAS DISCUSSED.



        17  Q.   THANK YOU.



        18           LET'S GO TO GOVERNMENT EXHIBIT 24.



        19  A.   MAYBE--EXCUSE ME.  I KNOW THIS ISN'T--



        20  Q.   NO.



        21           MR. BOIES CALLS YOUR ATTENTION TO ITEM NUMBER TWO



        22  UNDER WORKING GOALS, "MOVE NETSCAPE OUT OF THE WIN32



        23  INTERNET CLIENT ARENA."  DO YOU RECALL THAT?



        24  A.   YES, SIR.



        25  Q.   ISN'T IT TRUE THAT WIN32 REFERS TO A SPECIFIC API SET�
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         1  IN WINDOWS 95 AND WINDOWS NT AND DOES NOT REFER TO THE



         2  WINDOWS 95 OPERATING SYSTEM ITSELF?



         3  A.   IN OUR CASE, AND I THINK IN MOST SHOPS, ENGINEERS



         4  TEND TO REFER TO WIN32 TO MEAN WINDOWS 95 AND NT.  THAT'S



         5  A SHORT VERSION OF TWO PRODUCTS.



         6  Q.   EXCUSE ME.  DOESN'T THIS MEAN NO MORE THAN NETSCAPE



         7  SHOULD USE THE OPERATING SYSTEM PLUMBING EXPOSED BY THE



         8  WIN32 API'S?



         9  A.   NO.



        10  Q.   IT DOESN'T MEAN--MEANS SOMETHING MORE THAN THAT,



        11  OKAY.  AND YOUR BROWSER YOU MADE FOR WINDOWS 95 DOES USE



        12  THE OPERATING SYSTEM PLUMBING EXPOSED BY THE WIN32 API'S,



        13  DOES IT NOT?



        14  A.   WE USE THE PLUMBING EXPOSED BY WINDOWS 95 API'S.



        15  Q.   HOW ABOUT THE WIN32 API'S SPECIFICALLY?



        16  A.   WIN32 IS SYNONYMOUS WITH WINDOWS 95 AND NT.  THAT'S



        17  THE WAY ENGINEERS CALLED THEM.



        18  Q.   ARE YOU AN ENGINEER?



        19  A.   I GOT ENOUGH OF THEM WALKING AROUND ME EVERY DAY TO



        20  KNOW WHAT TO CALL THEM.



        21  Q.   OKAY.  DO YOU RECALL THAT MR. BOIES READ TO YOU FROM



        22  MR. JONES'S DEPOSITION, READ SEVERAL PASSAGES?



        23  A.   CHRIS JONES, YES.  YES, I DO.



        24  Q.   DO YOU RECALL ALL THE STATEMENTS THAT HE READ TO YOU



        25  HAVING BEEN MADE BY MICROSOFT PEOPLE ON JUNE 21, 1995?�
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         1  A.   ALL OF THE STATEMENTS IN CHRIS JONES'S STATEMENT?



         2  Q.   YES.



         3  A.   WELL, I THINK I TESTIFIED THAT I REMEMBERED THE



         4  SUBSTANCE OF WHAT THEY WERE SAYING ABOUT HOW TO DIVIDE THE



         5  MARKET.



         6  Q.   OKAY.  CAN I HAVE, PLEASE, PAGE 208, LINES 24 THROUGH



         7  209--WRONG.  208, LINE FIVE THROUGH LINE 19.



         8           DO YOU RECALL THAT TESTIMONY HAVING BEEN READ TO



         9  YOU?



        10  A.   WOULD YOU POINT THAT OUT FOR ME.



        11  Q.   YES.



        12  A.   WAS THERE ANY DISCUSSION ABOUT TRYING TO INFLUENCE?



        13  Q.   YES, BEGINNING THERE AND GOING DOWN TO LINE 19, THE



        14  WORD "TOGETHER."  DO YOU SEE THAT?



        15  A.   YES.



        16  Q.   DO YOU RECALL THAT HAVING BEEN READ TO YOU DURING



        17  YOUR REDIRECT EXAMINATION?



        18  A.   BY MR. BOIES?



        19  Q.   BY MR. BOIES.



        20  A.   I BELIEVE I DO, YES.



        21  Q.   HE DID NOT READ, DID HE, THE NEXT QUESTION AND



        22  ANSWER, BEGINNING ON LINE 20, (READING):



        23                QUESTION:  WHAT ELSE, IF ANYTHING, DO YOU



        24           RECALL WAS DISCUSSED AT THE PRE-MEETING?



        25                ANSWER:  THAT BASICALLY COVERS MY�
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         1           RECOLLECTION OF THE PRE-MEETING.



         2           NOW, YOU WEREN'T PRESENT, WERE YOU, AT ANY



         3  PRE-MEETING AT MICROSOFT TO GET READY FOR THE JUNE 21



         4  MEETING?



         5  A.   NO, I WASN'T, UNLESS IT WOULD BE THE JUNE 2ND



         6  MEETING, BUT I DON'T THINK THAT'S WHAT HE'S REFERRING TO.



         7  Q.   LET'S GO TO--WAIT A MINUTE.  YOU RECALL, OF COURSE,



         8  TESTIFYING THAT MICROSOFT TRIED TO GET YOU TO DIVIDE



         9  MARKETS AT THE JUNE 21 MEETING; RIGHT?



        10  A.   YES.



        11  Q.   AND THAT PROPOSED DIVISION WAS THAT NETSCAPE WOULD



        12  NOT BUILD A BROWSER ON WINDOWS 95; IS THAT CORRECT?



        13  A.   WELL, WE WOULD GET OUT OF THE BROWSER--WINDOWS 95



        14  BROWSER BUSINESS.



        15  Q.   AND YOU TESTIFIED THAT YOU WERE TOLD AT THE MEETING



        16  THAT NETSCAPE WOULD GET THE DIALER IT WAS LOOKING FOR



        17  IMMEDIATELY IF IT REACHED AN AGREEMENT WITH MICROSOFT;



        18  ISN'T THAT CORRECT?



        19  A.   YES.



        20  Q.   NOW, WHY WOULD MICROSOFT BE WILLING TO GIVE YOU, AND



        21  WHY WOULD YOU WANT A DIALER FOR A WINDOWS 95 BROWSER IF



        22  THE AGREEMENT WAS THAT YOU WEREN'T GOING TO MAKE A



        23  WINDOWS 95 BROWSER?



        24  A.   FIRST, WE DIDN'T AGREE THAT WE WEREN'T GOING TO MAKE



        25  A WINDOWS 95 BROWSER, BUT THE POINT I MADE WAS TO GET OUT�
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         1  OF THE BUSINESS WOULD BE TO EXIT OVER THE NEXT YEAR OR TWO



         2  AND CONCENTRATE ON THE OTHER.  SURELY, THEY DIDN'T ASK US



         3  TO STOP THAT MOMENT FROM BUILDING OUR PRODUCT, SINCE WE



         4  ALREADY ANNOUNCED IT AND HAD IT IN BETA.



         5  Q.   EXCUSE ME.  WHERE IS THERE ANY REFERENCE IN ANY



         6  DOCUMENT OR PRIOR TESTIMONY BY YOU THAT THE PROPOSED



         7  MARKET DIVISION THAT YOU ALLEGE OCCURRED AT THAT MEETING



         8  WAS TO BE IN FUTURO--THAT IS, SOMEWHERE DOWN THE



         9  ROAD--RATHER THAN THEN?



        10  A.   WELL, I BELIEVE IN ONE OF MR. GATES'S E-MAIL HE SAID



        11  WE WILL DO IT FOR A COUPLE OF YEARS AND GET BACK IN ON THE



        12  SERVER BUSINESS.  I THINK I TESTIFIED ON MY PERCEPTION OF



        13  WHAT THEY WERE SAYING WAS, WE WILL GIVE YOU THE



        14  SLEEVES--I.E., THESE VIEWERS AND OTHER THINGS WE TALKED



        15  ABOUT--YOU PUT IT IN THESE PRODUCTS FOR OTHER AREAS AND



        16  THEN GRADUALLY MOVE BACK OUT OF THE WINDOWS 95 BUSINESS,



        17  OR MAKE THIS YOUR LAST PRODUCT.  THEY DID NOT ASK US TO



        18  IMMEDIATELY STOP BUILDING THE PRODUCT.  I NEVER TESTIFIED



        19  TO THAT.



        20  Q.   DID YOU EVER TESTIFY BEFORE THAT THEY SAID GET OUT OF



        21  IT IN DUE COURSE?



        22  A.   I TESTIFIED THEY SAID THEY WANTED TO GIVE US THE



        23  SLEEVES OUT OF THEIR VESTS AND COME BACK AND GET THE COAT.



        24  MAYBE THAT WAS NOT AS SUBTLE AS I SHOULD HAVE MADE IT.



        25  Q.   ISN'T THAT WHAT MOST PEOPLE WANT WHEN THEY GO TO A�
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         1  BUSINESS NEGOTIATION IS TO GET THE BEST DEAL THEY CAN FOR



         2  THEMSELVES?



         3  A.   NOT IF THE DEAL IS NONSENSICAL.



         4  Q.   WELL, IF YOU CAN'T GET A DEAL BECAUSE IT'S



         5  NONSENSICAL, YOU DON'T GET THE DEAL; RIGHT?



         6  A.   THAT'S WHY THEY WOULDN'T HAVE ASKED US TO GET OUT OF



         7  IT IMMEDIATELY.  WE WERE GOING TO RELEASE PRODUCT IN ABOUT



         8  A MONTH.  IT WAS GOING TO BE GREAT FOR WINDOWS 95.  IT WAS



         9  GOING TO HELP THEM SELL A LOT MORE BECAUSE THE NAVIGATOR



        10  WAS A HOT APPLICATION THAT RAN ON TOP OF WINDOWS 95.  IT



        11  WAS THE KILLER APP OF 1995.



        12  Q.   AND THEY LIKED IT?



        13  A.   THEY LIKED IT BECAUSE IT HELPS SELL OPERATING



        14  SYSTEMS.



        15  Q.   OKAY.



        16  A.   IT DOESN'T--EXCUSE ME.



        17  Q.   NOW, WITH RESPECT TO GOVERNMENT EXHIBIT 1259,



        18  MR. BOIES NOTED A REFERENCE THERE TO THE MICROSOFT



        19  NETWORK.  DO YOU RECALL THAT?



        20  A.   WHAT EXHIBIT?



        21  Q.   THAT'S MR. REBACK'S LETTER OF JUNE 23RD.



        22  A.   YES, I REMEMBER THE MSN, YES.



        23  Q.   DOES ACCESS TO DIALER API'S HAVE ANYTHING AT ALL TO



        24  DO WITH THE MICROSOFT NETWORK?



        25  A.   I'M NOT PERSONALLY FAMILIAR WITH THE MICROSOFT�
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         1  NETWORK.  I DON'T USE IT, AND SO I REALLY DON'T KNOW THE



         2  ANSWER TO YOUR QUESTION.



         3  Q.   HAVE YOU READ MR. REBACK'S JUNE 23 LETTER?



         4  A.   NO, SIR.



         5  Q.   HAVE YOU LOOKED THROUGH IT?



         6  A.   NO.  I MEAN, IT WAS AN EXHIBIT BROUGHT IN YESTERDAY.



         7  YOU SHOWED IT TO ME.  I LOOKED AT THE PARAGRAPH--EXCUSE



         8  ME.  I LOOKED AT THE LINES THAT MR. BOIES OUTLINED, AND I



         9  GLANCED AT IT YESTERDAY WHEN YOU SHOWED IT TO ME, BUT I



        10  HAVE NOT READ THAT LETTER.



        11  Q.   WELL, WOULD YOU TAKE A CHANCE TO LOOK THROUGH IT TO



        12  JUST ANSWER ONE QUESTION, AND I THINK YOU COULD DO THIS



        13  FAIRLY QUICKLY.



        14           DOES IT SAY ANYTHING--



        15  A.   COULD YOU TELL ME THE NUMBER AGAIN.



        16  Q.   IT'S 1259.



        17           DOES IT SAY ANYTHING ABOUT A PROPOSAL TO DIVIDE



        18  MARKETS?



        19  A.   YOU MEAN IN THE WHOLE LETTER?



        20  Q.   YEAH, JUST LOOK THROUGH IT, SEE IF YOU FIND ANYTHING



        21  IN THE LETTER ABOUT A PROPOSAL TO DIVIDE MARKETS.



        22  A.   YOU WANT ME TO READ THIS LETTER RIGHT NOW?



        23  SINGLE-SPACED?



        24           MR. WARDEN:  ALL RIGHT.  THE LETTER WILL SPEAK



        25  FOR ITSELF, YOUR HONOR.  I WAS ABLE TO LOOK THROUGH IT�
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         1  FAIRLY QUICKLY TO SEE IF THAT WERE THERE.



         2           THE WITNESS:  YOU'RE A MUCH SMARTER MAN.



         3  BY MR. WARDEN:



         4  Q.   RIGHT, MR. BARKSDALE.  THAT'S WHY YOU'RE WORTH $100



         5  MILLION AND THE BANK OWNS MY HOUSE.



         6           THE COURT:  ARE YOU THROUGH?  ARE YOU THROUGH,



         7  MR. WARDEN?



         8           MR. WARDEN:  NO, NO, I HAVE A COUPLE MORE



         9  QUESTIONS, AND MR. LACOVARA JUST GAVE ME SOME, BUT I WILL



        10  BE FINISHING SHORTLY.



        11           THE COURT:  ALL RIGHT.



        12  BY MR. WARDEN:



        13  Q.   NOW, DEFENDANT'S EXHIBIT 1 WE LOOKED AT AT THE



        14  BEGINNING OF YOUR TESTIMONY, THAT'S THE JULY LETTER FROM



        15  MR. REBACK, AND IT HAS AN ENTRY FOR JUNE 21, 1995.  DO YOU



        16  RECALL THAT?



        17  A.   YES.



        18  Q.   AND THAT SAYS NOTHING ABOUT A PROPOSAL TO DIVIDE



        19  MARKETS HAVING BEEN MADE AT THAT MEETING, DOES IT?



        20  A.   BEST I CAN REMEMBER, IT DIDN'T.



        21  Q.   NOW, JUST SO THIS POINT DOESN'T GET LOST IN THE



        22  SHUFFLE, IT IS YOUR TESTIMONY, IS IT NOT, THAT NO



        23  AGREEMENT TO DIVIDE MARKETS WAS REACHED AT THE JUNE 21,



        24  1995, MEETING OR AT ANY OTHER TIME BETWEEN MICROSOFT AND



        25  NETSCAPE?�
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         1  A.   THAT'S CORRECT.



         2  Q.   AND YOU ARE AND HAVE BEEN SINCE WELL BEFORE JUNE 21,



         3  1995, DEVELOPING AND BUILDING BROWSING SOFTWARE FOR



         4  WINDOWS 95?



         5  A.   THAT'S CORRECT.



         6  Q.   IS IT TRUE THAT WHEN YOU AND YOUR OTHER EXECUTIVES



         7  SOUGHT A MEZZANINE FINANCING ROUND FROM STRATEGIC PARTNERS



         8  FOR THE COMPANY'S IBO, THAT YOU HAD ALREADY PREDICTED THAT



         9  MICROSOFT WOULD UNDERCUT YOUR BROWSER BUSINESS BY GIVING



        10  AWAY INTERNET EXPLORER?



        11  A.   I DON'T KNOW.



        12  Q.   DO YOU RECALL MR. BOIES DIRECTING YOU TO WHAT I THINK



        13  WE HAVE CALLED THE "C" ROUND FINANCING DOCUMENT THAT I



        14  USED DURING CROSS-EXAMINATION?



        15  A.   YES, I DO.



        16  Q.   AND HE SUGGESTED, I BELIEVE, AND YOU AGREED, THAT THE



        17  REFERENCE I READ TO YOU OUT OF THAT DOCUMENT THE OTHER DAY



        18  DIDN'T REFER TO MICROSOFT OR OTHER OPERATING SYSTEM



        19  VENDORS INCORPORATING BROWSING FUNCTIONALITY IN THEIR



        20  OPERATING SYSTEMS AT NO CHARGE, BUT THINGS LIKE TCPIP AND



        21  SO FORTH?  DO YOU RECALL THAT?



        22  A.   THE PLUMBING.



        23  Q.   OKAY.  IF MR. HOMER MADE THE FOLLOWING STATEMENT AS



        24  SET FORTH IN THE CURRENT ISSUE OF THE NOVEMBER 1998 ISSUE



        25  OF WIRED--ARE YOU FAMILIAR WITH WIRED?�
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         1  A.   I AM.



         2  Q.   "IF YOU READ THE FIRST PROSPECTUS--I MEAN, I WROTE



         3  IT; RIGHT?--THE C ROUND PROSPECTUS IN MARCH OF '95, IT'S



         4  RIGHT THERE, MICROSOFT WILL GIVE AWAY THE BROWSER FOR



         5  FREE.  WE ALL KNEW THAT.  IT'S JUST A QUESTION OF WHEN



         6  THAT WOULD REALLY AFFECT US AND HOW IT WOULD AFFECT US."



         7           WOULDN'T YOU AGREE THAT'S THE TRUTH?



         8  A.   THAT MR. HOMER SAID THAT?



         9  Q.   THAT WHAT HE SAID IS TRUE.



        10  A.   NO, BECAUSE IF YOU LOOK AT THE WHOLE PROCESS, WE



        11  REITERATED ALL THAT IN OUR ROUND "C" IPO, THE RISK FACTORS



        12  AND IN OUR IPO, SIX MONTHS, FOUR MONTHS LATER MADE IT AN



        13  EVEN BIGGER STATEMENT.  BUT IT WASN'T UNTIL BILL GATES ON



        14  DECEMBER 7TH SAID THAT THAT OUR STOCK PRICE DEVELOPED.



        15  WHY WOULD ALL THE MARKET LOOK AT THE OPEN STATEMENT TO



        16  THIS EFFECT AND INVEST IN THIS TECHNOLOGY?  IT WAS NOT



        17  TRUE.



        18  Q.   SO, IT'S YOUR TESTIMONY THAT THE "C" ROUND



        19  PROSPECTUS, THE DOCUMENT IN EVIDENCE, DOES NOT SAY, IN



        20  SUBSTANCE, THAT MICROSOFT WILL GIVE AWAY THE BROWSER FOR



        21  FREE?



        22  A.   I THINK THE DOCUMENT SPEAKS FOR ITSELF, AND THE OTHER



        23  DAY I GAVE YOU MY INTERPRETATION OF IT, BUT I WOULD



        24  DISAGREE WITH ANY OTHER INTERPRETATION OF IT.



        25           MR. WARDEN:  NO FURTHER QUESTIONS.�
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         1           MR. BOIES:  I HAVE A FEW, YOUR HONOR.



         2           THE COURT:  ALL RIGHT.



         3                 FURTHER REDIRECT EXAMINATION



         4  BY MR. BOIES:



         5  Q.   MR. BARKSDALE, I WOULD LIKE TO BEGIN BY DIRECTING



         6  YOUR ATTENTION TO SOME PORTIONS OF PLAINTIFF'S



         7  EXHIBIT 1259, WHICH IS ONE OF THE EXHIBITS THAT MR. WARDEN



         8  JUST REFERENCED.  HE SAID HE HAD REVIEWED IT QUICKLY AND



         9  NOT FOUND ANY REFERENCES TO ANY PROPOSAL TO DIVIDE



        10  MARKETS.  AND I WOULD LIKE TO DIRECT YOUR ATTENTION TO



        11  SOME PORTIONS OF THIS BOTH WITH RESPECT TO THAT ISSUE AND



        12  WITH RESPECT TO THE OTHER ISSUE THAT HE RAISED, WHICH IS



        13  WHETHER THE AVAILABILITY OF API'S HAD ANYTHING TO DO WITH



        14  THE MSN INVESTIGATION.



        15           FIRST, THIS IS EXHIBIT 1259, WHICH IS IN YOUR



        16  BOOK.



        17  A.   CORRECT.



        18  Q.   NOW, DEALING FIRST WITH THE QUESTION AS TO WHETHER



        19  THIS HAS ANYTHING TO DO WITH THE MICROSOFT NETWORK



        20  INVESTIGATION, DO YOU SEE WHERE MR. REBACK REFERENCES THE



        21  FACT THAT THE ANTITRUST DIVISION HAS REPEATEDLY SUGGESTED



        22  THAT THE MOST POWERFUL SOURCE OF POTENTIAL COMPETITION FOR



        23  THE MICROSOFT NETWORK IS ACCESS TO THE INTERNET?  DO YOU



        24  SEE THAT?



        25  A.   YES, I DO.�
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         1  Q.   AND DO YOU SEE WHERE HE ALSO GOES ON TO SAY, "IT IS



         2  GENERALLY ASSUMED THAT NETSCAPE AND OTHER COMPANIES CAN



         3  PROVIDE ACCESS TO THE INTERNET WITHOUT MICROSOFT'S



         4  COOPERATION, THAT IS NOT CORRECT."  DO YOU SEE THAT?



         5  A.   I THINK IT SAYS "THIS IS NOT CORRECT," BUT YES.



         6  Q.   THIS IS NOT CORRECT.  AND HE GOES ON TO EXPLAIN WHY



         7  THAT'S NOT CORRECT AND RELATES IT TO API'S; IS THAT



         8  CORRECT, SIR?



         9  A.   YES, HE DOES.



        10  Q.   NOW, LET ME GO TO THE SECOND SUGGESTION THAT



        11  MR. WARDEN MADE ABOUT THIS LETTER, SAYING THAT HE COULDN'T



        12  FIND ANYTHING IN IT THAT RELATED TO LIMITING COMPETITION



        13  OR DIVIDING MARKETS.



        14           AT THE BOTTOM OF THE PAGE, I WOULD LIKE YOU TO



        15  LOOK AT BOTH THE BOTTOM OF THE PAGE AND THE TOP OF THE



        16  NEXT PAGE, WHERE IT SAYS, "MICROSOFT INDICATED THAT JUNE



        17  21 IT WOULD NOT PROVIDE API INFORMATION TO NETSCAPE UNLESS



        18  MICROSOFT IS ABLE TO CONTROL NETSCAPE'S ABILITY TO COMPETE



        19  AGAINST MICROSOFT."  DO YOU SEE THAT?



        20  A.   I SEE THAT.



        21  Q.   DOES THAT HAVE ANYTHING TO DO WITH WHAT YOU WERE



        22  REFERRING TO ABOUT DIVIDING MARKETS?



        23  A.   YES, IT DOES.



        24  Q.   LET ME DIRECT YOUR ATTENTION TO THE NEXT PARAGRAPH,



        25  WHERE IT SAYS, "IF NETSCAPE IS GOING TO COMPETE WITH�
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         1  MICROSOFT IN ANY WAY AT THE PLATFORM LEVEL OR THE



         2  APPLICATION LEVEL, THEN MICROSOFT WILL COMPETITIVELY HARM



         3  NETSCAPE."



         4           DOES THAT HAVE ANYTHING TO DO WITH YOUR TESTIMONY



         5  ABOUT WHAT WAS SAID ABOUT THE ISSUE OF DIVIDING MARKETS?



         6  A.   YES, IT DOES.



         7  Q.   LET ME GO DOWN TO THE NEXT PARAGRAPH WHERE IT SAYS,



         8  "IT'S CONTEMPLATED THAT NETSCAPE WOULD BE REQUIRED TO TELL



         9  MICROSOFT AHEAD OF TIME WHAT NETSCAPE IS GOING TO DO AND



        10  THAT MICROSOFT WOULD BE ABLE TO TAKE WHAT IT WANTED.



        11  NETSCAPE WOULD NOT BE ABLE TO BUILD ANYTHING THAT EVEN



        12  REMOTELY RESEMBLED THE PLATFORM THAT MIGHT COMPETE AGAINST



        13  THE MICROSOFT PLATFORM."



        14           DOES THAT RELATE TO MARKET DIVISION AS YOU



        15  UNDERSTAND IT, SIR?



        16  A.   YES, IT DOES.



        17  Q.   DOES THAT RELATE TO WHAT YOU HEARD AT THE JUNE 21



        18  MEETING?



        19  A.   IT IS WHAT I HEARD.



        20  Q.   GO TO THE NEXT PAGE.



        21           LET ME DIRECT YOUR ATTENTION TO THE PARAGRAPH ON



        22  PAGE THREE THAT SAYS, "IN THIS CASE, MICROSOFT HAS TOLD



        23  NETSCAPE THAT IT WILL NOT PROVIDE CRITICAL API'S WHICH IT



        24  HAS ADMITTED THAT IT IS ABLE TO PROVIDE IMMEDIATELY TO



        25  NETSCAPE UNLESS, AMONG OTHER THINGS, MICROSOFT IS ABLE TO�
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         1  CONTROL NETSCAPE'S ABILITY TO COMPETE WITH MICROSOFT



         2  PLATFORMS."  DO YOU SEE THAT, SIR?



         3  A.   I DO.



         4  Q.   AS YOU UNDERSTAND IT, DOES THAT HAVE ANYTHING TO DO



         5  WITH THE MARKET DIVISION CONVERSATIONS THAT YOU SAY TOOK



         6  PLACE AT THE JUNE 21 MEETING?



         7  A.   IT DOES.



         8  Q.   MR. WARDEN REFERRED YOU TO PAGE 208 OF THE JONES



         9  DEPOSITION, IF WE COULD GO TO THAT, WHICH I HAD SHOWN YOU



        10  EARLIER, AND POINTED OUT THAT THIS RELATED TO A DISCUSSION



        11  ABOUT TRYING TO INFLUENCE NETSCAPE THAT TOOK PLACE AT A



        12  PRE-MEETING.



        13           NOW, DID WHAT THEY WERE TALKING ABOUT AT THE



        14  PRE-MEETING, IN FACT, OCCUR OR NOT OCCUR AT THE ACTUAL



        15  MEETING?



        16  A.   WELL, I KNOW IT OCCURRED AT THE ACTUAL MEETING.  I



        17  DON'T KNOW WHAT THEY TALKED ABOUT AT THE PRE-MEETING.



        18  Q.   WHAT OCCURRED AT THE ACTUAL MEETING?



        19  A.   WHAT I TESTIFIED TO, THESE DISCUSSIONS ABOUT YOU STAY



        20  OUT OF WINDOWS 95 BROWSER MARKET, AND WE WILL LET YOU PLAY



        21  IN ALL THESE OTHER SANDBOXES.



        22  Q.   LET ME GO ON TO PAGE 222 OF THE JONES DEPOSITION.



        23           NOW, THIS IS NOT RELATING TO THE PRE-MEETING.  IT



        24  SAYS, (READING):



        25                QUESTION:  WAS THERE ANY DISCUSSION IN THE�
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         1           MEETING WITH THE NETSCAPE PEOPLE THAT



         2           ESSENTIALLY, UNDER SOME FORM OF A DEAL OR



         3           PARTNERSHIP, MICROSOFT COULD TAKE--MICROSOFT



         4           ESSENTIALLY WOULD TAKE THE PART OF THE BUSINESS



         5           THAT RELATED TO WINDOWS 95 AND NETSCAPE COULD



         6           HANDLE REMAINING PARTS OF THE BUSINESS, FOR



         7           EXAMPLE, THE CROSS PLATFORM CLIENTS THAT WE HAVE



         8           BEEN TALKING ABOUT?



         9           AND MR. JONES ANSWERS, (READING):



        10                ANSWER:  OH, I BELIEVE THERE WAS A



        11           DISCUSSION OF THAT NATURE, YES.



        12           DID THAT HAPPEN AT THE JUNE 21 MEETING, SIR?



        13  A.   YES, SIR.  MR. JONES WAS THE MAN WHO BROUGHT UP THE



        14  LINE.  THAT'S ONE OF THE THINGS I REMEMBER MOST



        15  DISTINCTIVELY.



        16  Q.   NOW, MR. WARDEN SUGGESTED TO YOU THAT THE REFERENCE



        17  ON ONE OF THE MICROSOFT DOCUMENTS--LET ME GO TO



        18  PLAINTIFF'S EXHIBIT 24--ABOUT MOVING NETSCAPE OUT OF THE



        19  WIN32 INTERNET CLIENT ARENA.  HE SUGGESTED THAT THAT MIGHT



        20  HAVE HAD SOMETHING TO DO WITH SOMETHING OTHER THAN



        21  WINDOWS 95.  DO YOU REMEMBER THAT?



        22  A.   YES.



        23  Q.   NOW, IF WE COULD GO BACK TO PAGE 222 OF JONES.



        24           IT'S CLEAR MR. JONES IS TALKING ABOUT WINDOWS 95.



        25           IS THAT WHAT WAS BEING ACTUALLY TALKED ABOUT AT�
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         1  THE JUNE 21 MEETING, SIR?



         2  A.   YES.



         3  Q.   LET ME GO BACK TO PLAINTIFF'S EXHIBIT 24.



         4           MR. WARDEN ALSO SHOWED YOU THE AGENDA, THE



         5  DISCUSSION ITEMS, FROM THE MEETING?



         6  A.   YES.



         7  Q.   AND YOU WENT THROUGH WHETHER CERTAIN THINGS WERE



         8  DISCUSSED AND CERTAIN THINGS WEREN'T DISCUSSED.  DO YOU



         9  RECALL THAT?



        10  A.   YES.



        11  Q.   IN THAT PRE-MEETING LIST OF DISCUSSION ITEMS, WAS



        12  THERE ONE ABOUT MOVING NETSCAPE OUT OF THE WIN32 INTERNET



        13  CLIENT ARENA?



        14  A.   DO YOU MEAN THAT MEMO, MR. ROSEN'S PROPOSAL?



        15  Q.   RIGHT.



        16  A.   NO.



        17  Q.   AND WAS THERE ANYTHING IN THERE ABOUT THE



        18  SECOND--THAT WAS THE SECOND OF THREE GOALS.  WAS THERE



        19  ANYTHING ABOUT THE THIRD OF THREE GOALS, "AVOID COLD OR



        20  HOT WAR WITH NETSCAPE?"  WAS THAT IN WHAT MR. ROSEN SENT



        21  YOU BEFORE THE MEETING?



        22  A.   NO.



        23  Q.   ANOTHER PAGE OF THIS.



        24           HOW ABOUT THIS PART, WHAT THEY'RE SAYING ON



        25  JUNE 1 THEY'RE GOING TO TRY TO DO, "MOVE NETSCAPE OUT OF�
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         1  WIN32/WIN95, AVOID BATTLING THEM IN THE NEXT YEAR."



         2           DID THEY PUT THAT IN MR. ROSEN'S LIST OF POINTS



         3  THAT THEY SENT TO YOU BEFORE THE JUNE 21 MEETING?



         4  A.   NO, BUT BY THE WAY, THERE THEY EQUATE WIN32 AND



         5  WIN95.



         6  Q.   YES, YOU'RE RIGHT.



         7           MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.



         8           MR. WARDEN:  ONE MINUTE, AND THEN YOU'RE GOING TO



         9  BE A FREE MAN, MR. BARKSDALE.



        10                 FURTHER RECROSS-EXAMINATION



        11  BY MR. WARDEN:



        12  Q.   YOU SAID THEY EQUATED WIN32 AND WIN95.  HOW DO YOU



        13  KNOW THEY ARE NOT REFERRING TO TWO DIFFERENT THINGS IN THE



        14  DOCUMENT YOU SAW?



        15  A.   I COULD TELL YOU, YOU COULD TALK TO ANY ISV ON THE



        16  PLANET.  THE REASON THEY CALL IT WIN32 IS IT'S SHORTER



        17  THAN SAYING WINDOWS 95/WINDOWS NT BECAUSE WINDOWS 32



        18  REFERS TO BOTH.  AND I WILL LET YOU TALK TO ANY OF THEM



        19  YOU WANT TO TALK TO.  WIN 16 MEANS WINDOWS 3.1.



        20  Q.   WHY DID THEY SAY WIN32 AND WIN95?



        21  A.   BECAUSE THAT WOULD ALSO INCLUDE WINDOWS NT.



        22  Q.   NOW, THE MARKET DIVISION THAT WAS PROPOSED TO YOU ON



        23  JUNE 21 WAS THAT YOU GET OUT OF WINDOWS 95 BROWSING SPACE,



        24  AND YOU COULD HAVE THE REST OF THE BROWSING; IS THAT



        25  RIGHT?�
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         1  A.   AND, I BELIEVE, THERE WAS ALSO THE SUBSTANCE OF OTHER



         2  APPLICATIONS ON TOP OF THE BROWSER ON WINDOWS 95.



         3  Q.   AND YOU COULD HAVE THAT, TOO?



         4  A.   YES.



         5  Q.   AND NONE OF THE EXCERPTS FROM MR. REBACK'S LETTER,



         6  GOVERNMENT EXHIBIT 1259 THAT MR. BOIES JUST SHOWED YOU,



         7  SAID ONE THING ABOUT YOUR GETTING OUT OF THE WINDOWS 95



         8  BROWSER SPACE, DID THEY?



         9  A.   I BELIEVE THAT'S WHAT HE WAS TALKING ABOUT THROUGHOUT



        10  THESE POINTS.



        11  Q.   YOU'RE SUGGESTING THAT THE EXCERPTS THAT WERE READ TO



        12  YOU AND DISPLAYED ON THE SCREEN FROM MR. REBACK'S JUNE 23



        13  LETTER, GOVERNMENT EXHIBIT 1259, MADE REFERENCE TO YOUR



        14  GETTING OUT OF THE WINDOWS 95 BROWSING SPACE?



        15  A.   BY TALKING ABOUT THE API'S, THE ONLY USE OF THE API'S



        16  WAS IF YOU WERE BUILDING A BROWSER.



        17  Q.   RIGHT.  AND THAT'S WHAT YOU WANTED WERE THESE API'S



        18  SO YOU COULD BUILD THE BROWSER?



        19  A.   THEY WOULD GET US OUT OF THAT BUSINESS.



        20  Q.   BUT MR. REBACK DIDN'T TELL THE GOVERNMENT THAT IT HAD



        21  BEEN PROPOSED BY MICROSOFT TO YOU THAT YOU GET OUT OF THE



        22  WINDOWS 95 BROWSING SPACE, DID HE?



        23  A.   I BELIEVE THAT'S WHAT HE WAS SAYING.



        24  Q.   YOU THINK THAT'S WHAT THOSE EXCERPTS SAID.



        25           MR. WARDEN:  NO FURTHER QUESTIONS.�

                                                           84



         1           MR. BOIES:  NOTHING FURTHER, YOUR HONOR.



         2           THE COURT:  MR. REBACK--MR. BARKSDALE, YOU ARE



         3  EXCUSED.  YOU MAY GO HOME.



         4           (WITNESS STEPS DOWN.)



         5           THE COURT:  DID WE DID WE WANT TO TAKE UP THE



         6  ISSUE OF THE DEPOSITION DESIGNATION THIS AFTERNOON, OR



         7  SHALL WE LEAVE THAT FOR ANOTHER TIME?  IF WE ARE GOING TO



         8  DO THAT, LET'S TAKE A 10-MINUTE RECESS.  WE COULD THEN



         9  ADDRESS IT OR DO IT ANOTHER TIME.



        10           MR. BOIES:  WHEN YOU SAY "ADDRESS IT," IS THERE



        11  AN ISSUE ABOUT THE DESIGNATION?



        12           THE COURT:  MR. WARDEN HAS OBJECTED TO THE



        13  DESIGNATION OF THE DEPOSITION EXCERPTS OF MR. GATES THAT I



        14  BELIEVE YOU PLAN TO PRESENT NEXT.



        15           MR. BOIES:  THAT IS CORRECT, YOUR HONOR.  I THINK



        16  IT WOULD BE GOOD TO RESOLVE THAT TODAY SO THAT WE COULD



        17  PLAY IT AT THE NEXT OPPORTUNITY.



        18           THE COURT:  ALL RIGHT.  THAT WILL BE AFTER WE



        19  DEAL WITH THE SUN DEPOSITION TOMORROW MORNING, THEN THE



        20  NEXT ORDER OF BUSINESS.



        21           MR. BOIES:  THE NEXT ORDER OF BUSINESS WOULD



        22  ACTUALLY BE MR. COLBURN BECAUSE WE WERE TRYING TO SCHEDULE



        23  THE LIVE WITNESSES, SO TO SPEAK, AT PARTICULAR TIMES, AND



        24  THEN WE WILL FILL IN WITH DEPOSITIONS WHEN WE HAVE SOME



        25  TIME LEFT OVER.�
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         1           THE COURT:  MR. COLBURN IS IN THE WINGS AND



         2  WAITING?



         3           MR. BOIES:  YES.



         4           THE COURT:  ALL RIGHT.  LET'S TAKE A 10-MINUTE



         5  RECESS, AND THEN WE WILL DEAL WITH THE DEPOSITION



         6  DESIGNATIONS.



         7           (BRIEF RECESS.)



         8           THE COURT:  COUNSEL, THE WAY I HAVE PROPOSED TO



         9  ADDRESS ALL THESE MOTIONS THAT ARE LIKELY TO ARISE IN THE



        10  COURSE OF TRIAL IS TO GIVE YOU MY TENTATIVE INCLINATION IN



        11  THE WAY THAT I THINK THE MOTION OUGHT TO BE RESOLVED ON



        12  THE BASIS OF THE PAPERS YOU HAVE FILED, AND THEN LET YOU



        13  TO PROCEED TO EITHER DISABUSE ME OF WHATEVER MY



        14  INCLINATION IS OR TO REINFORCE IT, BECAUSE OTHERWISE, IF



        15  WE HAVE FULL-DRESS ARGUMENT ON ALL THESE MOTIONS, IT WILL



        16  PROTRACT THESE PROCEEDINGS UNNECESSARILY.



        17           AND I ALSO WANT TO ADDRESS AS LITTLE AS I



        18  POSSIBLY CAN AT EACH STAGE, BECAUSE AS YOU WELL KNOW, SOME



        19  ISSUES BECOME MOOT BEFORE WE EVER ARRIVE AT THEM.  SO,



        20  WHAT I AM PROPOSING THAT WE ADDRESS RIGHT NOW IS



        21  MICROSOFT'S MOTION IN LIMINE TO STRIKE THE GOVERNMENT'S



        22  IMPROPER DEPOSITION DESIGNATIONS AND TO DO SO IN THE



        23  CONTEXT OF THE ANTICIPATED PRESENTATION OF MR. GATES'S



        24  TESTIMONY, AND WE WILL DEAL WITH SUBSEQUENT WITNESSES



        25  SUBSEQUENTLY IF THAT NEEDS TO BE DONE.�
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         1           AND IN THAT CONNECTION, MY TENTATIVE INCLINATION



         2  IS SOMEWHAT AS FOLLOWS:  FEDERAL RULE OF CIVIL PROCEDURE



         3  32(A)(2) IS VIRTUALLY DOGMATIC IN ASSERTING THAT THE



         4  DEPOSITION OF AN OFFICER OF A CORPORATION, WHICH IS AN



         5  ADVERSE PARTY, MAY BE USED FOR ANY PURPOSE, PERIOD, AND NO



         6  SCHEDULING ORDER THAT I CAN WRITE CAN, IN ANY WAY, DETRACT



         7  FROM THAT PROVISION OF RULE 32.



         8           SO, IT WOULD APPEAR THAT UNDER THE RULES, THE



         9  PLAINTIFFS WOULD HAVE THE ABSOLUTE RIGHT TO USE ALL OF



        10  MR. GATES'S DEPOSITION IF THEY CHOSE TO DO SO; AND



        11  THEREFORE, MY SCHEDULING ORDER, INSOFAR AS USING GOOD



        12  JUDGMENT AND COMMON SENSE OR WHATEVER TERMS I USED, IS



        13  SIMPLY PRECATORY.  I WOULD SINCERELY HOPE THAT I'M NOT



        14  GOING TO HAVE TO LISTEN TO THREE DAYS' WORTH OF DEPOSITION



        15  TESTIMONY.  AND I AM, IN LARGE PART, DEPENDENT UPON THE



        16  GOOD FAITH OF COUNSEL IN MAKING THEIR DEPOSITION



        17  DESIGNATIONS AND NOT MAKING THEM EXCESSIVE.



        18           THE OTHER ASPECT OF MICROSOFT'S MOTION IS THAT



        19  THE GOVERNMENT SHOULD NOT BE ALLOWED TO USE MR. GATES'S



        20  TESTIMONY ESSENTIALLY IN ITS ENTIRETY WITHOUT SACRIFICING



        21  ONE OF ITS 12 WITNESSES.  AND FRANKLY, I DID NOT REGARD A



        22  DEPOSITION, CERTAINLY NOT A DEPOSITION OF A WITNESS AS



        23  IMPORTANT AS MR. GATES, AS BEING THE EQUIVALENT OF A 13TH



        24  WITNESS.



        25           TO THE EXTENT THAT THERE IS A WITNESS WHOSE�
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         1  TESTIMONY THE DEFENSE WANTS TO PRESENT WHICH IS THE



         2  EQUIVALENT OF MR. GATES'S TESTIMONY, I CERTAINLY EXTEND



         3  TO, AND INTEND TO EXTEND TO, THE DEFENSE THE SAME



         4  OPPORTUNITY TO PRESENT, BY DEPOSITION, THE TESTIMONY OF



         5  SUCH A WITNESS WITHOUT COUNTING THAT AGAINST THEIR QUOTA



         6  OF WITNESSES.



         7           BUT MY INCLINATION AT THIS STAGE IS TO DENY THE



         8  MOTION TO STRIKE THE DESIGNATION OF THE PORTIONS OF



         9  MR. GATES'S TESTIMONY THAT CAN BE PRESENTED WITHOUT



        10  PREJUDICE TO REVISITING IT, IF IT TURNS OUT TO BE



        11  REPETITIVE OR CUMULATIVE OR IRRELEVANT OR, IN OTHER



        12  RESPECTS, NONMATERIAL TO THE RESOLUTION OF ANY ISSUES IN



        13  THIS CASE.



        14           NOW, WITH THAT HAVING BEEN SAID, I SUPPOSE I



        15  OUGHT TO GIVE YOU THE FIRST SHOT, MR. WARDEN.



        16           MR. WARDEN:  YOUR HONOR, OUR POSITION ALWAYS WAS



        17  THAT THE DEPOSITION WAS ADMISSIBLE.  IT WAS MERELY THAT IT



        18  OUGHT TO COUNT AS WE HAVE SOME OBJECTIONS TO SOME OF THE



        19  OTHER DESIGNATIONS AS GOING ON AND ON AND ON BEING, IN



        20  TOTAL, OVERLY VOLUMINOUS, INCLUDING ALL THREE DAYS OF



        21  MR. GATES.  THEY HAVE CUT BACK ON MR. GATES.  BUT OUR



        22  POSITION WAS, SIMPLY, THAT THIS IS SO EXTENSIVE THAT IT'S



        23  THE EQUIVALENT OF CALLING HIM AS A HOSTILE WITNESS LIVE,



        24  AND IT SHOULD BE COUNTED AS ONE OF THEIR 12 WITNESSES.



        25           IF I UNDERSTAND WHAT YOUR HONOR SAID, WHICH IS�
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         1  THAT WE--I DON'T KNOW WHETHER WE NEED A DEPOSITION--I



         2  MEAN, WE DIDN'T TAKE A THREE-DAY DEPOSITION TO CUT DOWN TO



         3  EIGHT AND A HALF HOURS IN COURT, BUT IF WE NEED A 13TH



         4  WITNESS WHETHER BY DEPOSITION OR BY WRITTEN DIRECT--AND I



         5  THINK THE WRITTEN DIRECTS, A LOT OF THEM ARE MUCH SHORTER



         6  THAN THE GATES DEPOSITION IS GOING TO BE, IF I UNDERSTOOD



         7  YOU TO SAY, THAT WE WOULD BE TREATED EQUALLY AND



         8  SYMMETRICALLY, THEN I HAVE NO OBJECTION.



         9           THE COURT:  ABSOLUTELY.



        10           MR. WARDEN:  THANK YOU.



        11           THE COURT:  ABSOLUTELY.  A WITNESS OF EQUIVALENT



        12  SIGNIFICANCE FOR THIS CASE, AS MR. GATES IS, WHO WOULD BE



        13  PRESENTED BY DEPOSITION BY THE DEFENSE DOESN'T IMMEDIATELY



        14  COME TO MIND, BUT IF THERE IS ONE, I CERTAINLY WOULD BE



        15  PREPARED TO--



        16           MR. WARDEN:  DOESN'T IMMEDIATELY COME TO MY MIND



        17  EITHER, YOUR HONOR, BUT WE MAY HAVE SOME WITNESS WHO WE



        18  WOULD LIKE TO ADD AS A 13TH WRITTEN DIRECT.



        19           THE COURT:  THAT, TOO, IS ALWAYS A POSSIBILITY.



        20  I TOLD YOU ALL ALONG THAT THE 12-WITNESS RULE IS NOT AN



        21  INFLEXIBLE RULE, AND IN APPROPRIATE CIRCUMSTANCES IT COULD



        22  BE RELAXED FOR BOTH SIDES.



        23           MR. WARDEN:  THIS WAS SUCH A BIG DEPOSITION THAT



        24  IT PUSHED THE SCALE OUT OF BOUNDS.  THAT'S ALL OUR POINT



        25  IS.�
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         1           THE COURT:  FAIR ENOUGH.



         2           AT THE MOMENT, IT LOOKS TO ME WE ARE GOING TO



         3  HEAR SOME EIGHT HOURS' WORTH OF DEPOSITION TESTIMONY FROM



         4  MR. GATES?



         5           MR. BOIES:  WE ARE TRYING TO CUT IT DOWN, YOUR



         6  HONOR, BUT IT WOULD BE IN THE RANGE OF SIX OR SEVEN HOURS,



         7  I THINK.



         8           THE COURT:  ALL RIGHT.  AT THIS POINT, I'M NOT



         9  GOING TO PRECLUDE THAT.



        10           ALL RIGHT, 10:00 TOMORROW MORNING.



        11           (WHEREUPON, AT 4:36 P.M., THE HEARING WAS



        12  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)



        13
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