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         1                   P R O C E E D I N G S

         2           THE COURT:  GOOD AFTERNOON, MR. WARDEN.

         3           MR. WARDEN:  GOOD AFTERNOON, YOUR HONOR.

         4         CLOSING ARGUMENT BY COUNSEL FOR DEFENDANT

         5           MR. WARDEN:  IN A MINUTE, I WILL REVIEW THE

         6  EVIDENCE THAT'S RELEVANT TO EACH OF THE CLAIMS

         7  ASSERTED, BUT IN LIGHT OF THIS MORNING'S COMMENTS, I

         8  THINK THAT SOME PRELIMINARY OBSERVATIONS ARE IN ORDER.

         9  AND I WOULD LIKE TO BEGIN WITH A FEW WORDS ABOUT THE

        10  TRIAL ITSELF.

        11           OTHER THAN PAID EXPERTS AND MR. MCGEADY, WHOSE

        12  ANTIPATHY TOWARDS MICROSOFT, I SUGGEST, WAS QUITE

        13  APPARENT, THE GOVERNMENT'S WITNESSES WERE MICROSOFT'S

        14  COMPETITORS, SEVERAL OF WHOM ACTIVELY LOBBIED THE

        15  JUSTICE DEPARTMENT TO BRING THIS CASE.

        16           AND THE GOVERNMENT CLAIMS TO BE PROTECTING THE

        17  INTERESTS OF CONSUMERS IN SEEKING TO FORCE MICROSOFT TO

        18  REMOVE INTERNET EXPLORER FROM WINDOWS 98, BUT NO

        19  CONSUMERS TESTIFIED AT THE TRIAL.  AND THE SOFTWARE

        20  DEVELOPERS WHO TESTIFIED SAID THEY LIKED HAVING

        21  WEB-BROWSING FUNCTIONALITY IN THE OPERATING SYSTEM.

        22  AND BILL HARRIS OF INTUIT, THE GOVERNMENT'S ONLY ISV

        23  WITNESS, TESTIFIED THAT HE WOULD PICK MICROSOFT'S

        24  INTERNET EXPLORER OVER NETSCAPE NAVIGATOR, AGAIN,

        25  BECAUSE IE WORKS BETTER WITH HIS PRODUCT, QUICKEN.
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         1  THERE IS, THUS, NO EVIDENCE THAT CONSUMERS WILL BE MADE

         2  BETTER OFF IF THE GOVERNMENT PREVAILS, AND AMPLE

         3  EVIDENCE THAT THEY WILL HARMED IF THE GOVERNMENT

         4  PREVAILS.

         5           OUR WITNESSES, I SUBMIT, WERE OF A DIFFERENT

         6  STRIPE.  WE CALLED TWO PROMINENT ISV'S, WE CALLED THE

         7  SENIOR EXECUTIVE OF THE LARGEST OEM, AND WE CALLED NINE

         8  MICROSOFT EXECUTIVES WITH PERSONAL KNOWLEDGE OF THE

         9  ACTIONS THE GOVERNMENT HAS CHALLENGED IN THIS CASE.

        10           NOW, EACH OF OUR ORIGINAL 12 WITNESSES

        11  PRESENTED DETAILED WRITTEN DIRECT TESTIMONY SUPPORTED

        12  BY NUMEROUS CONTEMPORARY DOCUMENTS, AND DAY AFTER DAY I

        13  WAITED FOR WHAT I WAITED FOR THIS MORNING:  FOR THE

        14  GOVERNMENT TO REBUT THE CENTRAL TENETS OF THAT DIRECT

        15  TESTIMONY.  IT DIDN'T HAPPEN.  I'M STILL WAITING.

        16           NOW, THAT IS NOT TO SAY THAT THERE WERE NOT

        17  MOMENTS DURING THE TRIAL WHEN THE GOVERNMENT HAD THE

        18  RAPT ATTENTION OF THE GALLERY AS IT QUESTIONED ONE OR

        19  ANOTHER MICROSOFT WITNESS ABOUT ASPECTS OF A VIDEOTAPED

        20  DEMONSTRATION OR AN E-MAIL MESSAGE OF MARGINAL

        21  RELEVANCE.  IT IS TELLING, HOWEVER, YOUR HONOR, HOW FEW

        22  OF THOSE MOMENTS MADE THEIR WAY INTO THE GOVERNMENT'S

        23  PROPOSED FINDINGS.

        24           WHY?

        25           BECAUSE THE MOMENT FOR COURTROOM MELODRAMA HAS
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         1  PASSED.  NOW IS THE MOMENT TO CONFRONT THE EVIDENCE,

         2  WHAT MR. BOIES CALLED THIS MORNING "THE REAL WORLD."

         3  AND IN THE REAL WORLD, IT IS CLEAR THAT THE GOVERNMENT

         4  HAS FAILED TO PRESENT THE EVIDENCE NEEDED TO SUPPORT

         5  ITS CLAIMS, BOTH THE CLAIMS PLEADED IN THE COMPLAINT

         6  AND THOSE THEY TOSSED IN ALONG THE WAY.

         7           I WILL DISCUSS THE ASTOUNDING FAILURES OF

         8  PROOF ON THE ISSUES THAT MATTER:  FIRST, WHETHER

         9  WINDOWS 98 IS A SINGLE INTEGRATED PRODUCT; SECOND,

        10  WHETHER ANY OF MICROSOFT'S ACTIONS PREVENTED NETSCAPE

        11  FROM DISTRIBUTING ITS WEB-BROWSING SOFTWARE; THIRD,

        12  WHETHER MICROSOFT HAS THE ABILITY TO EXCLUDE

        13  COMPETITORS; AND FOURTH, WHETHER MICROSOFT HAS BEEN

        14  SHOWN TO BE ATTEMPTING TO MONOPOLIZE THE SO-CALLED

        15  INTERNET BROWSER MARKET.  AND IN THE COURSE OF DOING

        16  SO, I WILL DESCRIBE THE GOVERNMENT'S RESPONSE TO EACH

        17  FAILURE OF PROOF AS TO WHAT IT WAS REQUIRED TO PROVE:

        18  THE RED HERRINGS, THE MISSTATEMENTS AND OMISSIONS.

        19           AND, YOUR HONOR, WE SHOULD BEAR IN MIND THAT

        20  AS YOU LOOK AT THE FACTS, THAT IT IS NOT JUST THE FACTS

        21  THAT THE GOVERNMENT HAS DISREGARDED.  IT HAS STUBBORNLY

        22  DISREGARDED THE COURT OF APPEALS' DECISION ON

        23  TECHNOLOGICAL TYING OF THE SORT THAT'S ALLEGED HERE,

        24  AND THIS COURT'S SUMMARY JUDGMENT OPINION SETTING FORTH

        25  THE LEGAL STANDARD THEY HAD TO MEET ON THEIR
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         1  FORECLOSURE CLAIM.

         2           THE GOVERNMENT'S EVIDENCE DOESN'T MEET EITHER

         3  OF THOSE LEGAL STANDARDS, SO IT SIMPLY PRETENDS THEY

         4  DON'T EXIST; OR THEY RELY ON THE TESTIMONY OF WITNESSES

         5  WHOSE TESTIMONY IS GLARINGLY INCONSISTENT WITH THE

         6  FACTS.

         7           AND I WILL GIVE NOW TWO EXAMPLES--THERE ARE

         8  MANY MORE--IN OUR PROPOSED FINDINGS.  I WILL START, AS

         9  THE CASE DID, WITH THE WILEY JIM BARKSDALE, THE MAN WHO

        10  DECLINED TO SAY JIM CLARK, HIS CHAIRMAN, WAS TRUTHFUL,

        11  INSTEAD CALLING HIM A "SALESMAN."  BARKSDALE TOLD THIS

        12  COURT THAT NETSCAPE WAS BASICALLY OUT--THOSE WERE HIS

        13  WORDS--OF THE OEM CHANNEL IN TERMS OF ITS ABILITY TO

        14  DISTRIBUTE WEB-BROWSING SOFTWARE, AND HE LAID THE BLAME

        15  AT MICROSOFT'S DOOR.

        16           BUT, AS SHOWN IN DEFENDANT'S EXHIBIT 2440,

        17  WITHIN WEEKS OF HIS TESTIMONY HERE, HIS COLLEAGUES WERE

        18  TELLING AOL AND ITS INVESTMENT BANKERS THAT NETSCAPE

        19  HAD 22 PERCENT PENETRATION IN THE OEM CHANNEL WITH

        20  ONLY, QUOTE, MINIMAL PROMOTION.  AND THAT DID NOT

        21  INCLUDE NETSCAPE'S SUBSEQUENT DEAL WITH COMPAQ FOR

        22  ADDITIONAL DISTRIBUTION.

        23           NOW, THIS WAS BROUGHT UP WITH THE GOVERNMENT'S

        24  OMNIBUS EXPERT, PROFESSOR FISHER, AND THE BEST HE COULD

        25  DO WAS TO DISMISS MR. BARKSDALE'S TESTIMONY AS AN
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         1  EXAGGERATION.  BUT IT WASN'T AN EXAGGERATION, YOUR

         2  HONOR.  IT WAS FALSE.

         3           THEN WE HAVE DAVID COLBURN WHO CAME HERE AND

         4  REPEATED AOL'S PUBLIC STANCE THAT IT DOES NOT INTEND TO

         5  COMPETE WITH MICROSOFT.  THAT'S THE VIEW THAT IS ECHOED

         6  IN ALL OF THE AOL PUBLIC RELATIONS DOCUMENTS THAT WE

         7  INTRODUCED DURING THE REBUTTAL CASE, AND IT'S THOSE

         8  PUBLIC RELATIONS DOCUMENTS THAT THE GOVERNMENT RELIES

         9  ON IN ITS PROPOSED FINDINGS--I DIDN'T HEAR MUCH ABOUT

        10  AOL THIS MORNING--TO ADVANCE AOL'S LINE THAT IT ISN'T

        11  COMPETING WITH MICROSOFT.  AND THAT, OF COURSE, WAS THE

        12  THEME THAT STEVE CASE PUSHED IN THE INTERVIEW THAT WAS

        13  REPORTED IN COURT EXHIBIT 1.

        14           THE PROBLEM IS THAT THIS SPIN DOCTORING

        15  DOESN'T SQUARE WITH WHAT AOL TOLD ITS OWN BOARD OF

        16  DIRECTORS IN DOCUMENTS NOT INTENDED FOR PUBLIC

        17  CONSUMPTION OR TO GUIDE PUBLIC RELATIONS STATEMENTS.

        18  IN THOSE DOCUMENTS, AOL WAS EMPHATIC ABOUT THE STRATEGY

        19  THAT UNDERLIES ITS ACQUISITION OF NETSCAPE AND ITS

        20  PARTNERSHIP WITH SUN.

        21           IN DEFENDANT'S EXHIBIT 2518, AOL'S BOARD WAS

        22  TOLD THAT AOL INTENDED TO EXTEND THE BROWSER TO BE A

        23  MORE COMPREHENSIVE DESKTOP APPLICATION, BUNDLING

        24  COMMUNICATIONS AND PRODUCTIVITY APPLICATIONS TO ABSORB

        25  MORE SHARE OF COMPUTING TIME, WITH THE GOAL OF BECOMING
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         1  USERS' DE FACTO ENVIRONMENT.

         2           NOW, THE GOVERNMENT APPARENTLY MISSES THIS

         3  POINT, BUT THE FINANCIAL COMMUNITY GETS IT.  IN

         4  DEFENDANT'S EXHIBIT 2785, MERRILL LYNCH ADVISES ITS

         5  CLIENTS THAT THE BIG CHALLENGE TO MICROSOFT'S OPERATING

         6  SYSTEM FRANCHISE IS THAT THERE WOULD BE MANY COMPUTERS

         7  THAT ARE NOT RUNNING WINDOWS THAT ARE SIMPLY NET

         8  DEVICES ON WHICH AOL COULD EFFECTIVELY BE THE OPERATING

         9  SYSTEM.

        10           AOL WAS EVEN BLUNTER TO SUN.  IN DEFENDANT'S

        11  EXHIBIT 2515, SUN RECORDS AOL'S STATEMENT THAT THEY

        12  WANT TO CREATE AOL WORKS, AN APPLICATION SUITE, AND

        13  BUNDLE IT INTO THEIR CLIENT SO THEIR USERS NEVER HAVE

        14  TO LEAVE THE AOL WORLD FOR WINDOWS.  AND INTERESTINGLY,

        15  YOUR HONOR, THE AUTHOR OF THIS DOCUMENT IS NONE OTHER

        16  THAN MY BILL RADUCHEL, THE SUN EXECUTIVE WHO RECENTLY

        17  REPLACED MARC ANDREESSEN AS AOL'S CHIEF TECHNOLOGY

        18  OFFICER.

        19           NOW, IN ADDITION TO CALLING WITNESSES WHO SAID

        20  ONE THING HERE AND DID SOMETHING QUITE DIFFERENT IN THE

        21  MARKETPLACE, THE GOVERNMENT EXPRESSLY TAKES THE

        22  POSITION--AND IT'S ACKNOWLEDGED--THAT BUSINESS CONDUCT

        23  MAY BE LEGITIMATE AND PROCOMPETITIVE WHEN ENTERED INTO

        24  BY MICROSOFT'S COMPETITORS, BECOMES WRONGFUL AND

        25  ANTI-COMPETITIVE WHEN ENGAGED IN BY MICROSOFT.
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         1           LET ME JUST GIVE ONE EXAMPLE OF THAT.

         2  DEFENDANT'S EXHIBIT 1894 CONCERNS DISCUSSIONS BETWEEN

         3  SUN AND IBM WHO WERE DIRECT COMPETITORS IN A WIDE RANGE

         4  OF BUSINESSES.  THE SUBJECT HERE IS JAVA, AND THAT'S A

         5  TECHNOLOGY THAT, IN THIS CASE, THE GOVERNMENT SEEKS TO

         6  ELEVATE FROM THE STATUS OF PLATFORM COMPETITOR TO

         7  PROTECTED NATIONAL TREASURE.

         8           IN ANY EVENT, HERE, JOHN THOMPSON, THE SENIOR

         9  IBM EXECUTIVE, WRITES TO SCOTT MCNEALY, SUN'S CEO, WITH

        10  A COPY TO THE WILEY JIM BARKSDALE.  THOMPSON SAYS, HE

        11  WANTS TO, QUOTE, GET OUR TEAMS WORKING, CLOSED QUOTE,

        12  AND, QUOTE, LEVERAGE EACH OTHER'S SKILL AND RESOURCES

        13  TO PUT MICROSOFT ON THE DEFENSIVE.

        14           WHAT DO THEY PLAN TO DO, BOTH OF THESE

        15  COMPANIES WHO CONTRIBUTED WITNESSES TO THE GOVERNMENT'S

        16  CASE, THEY PLAN TO ELIMINATE SIGNIFICANT DIFFERENCES IN

        17  THEIR JAVA IMPLEMENTATIONS SO THEY CAN, QUOTE, MOVE

        18  QUICKLY TO PREEMPT MICROSOFT IN BUILDING ALLIANCES WITH

        19  CABLE COMPANIES, TELEPHONE COMPANIES, AND THE BANKING

        20  INDUSTRY.

        21           AND THIS COLLABORATION WASN'T EVEN LIMITED TO

        22  SUN, IBM AND NETSCAPE.  MR. THOMPSON GOES ON TO TELL

        23  MR. MCNEALY THAT THEY SHOULD ENLIST EACH OTHER AS

        24  PARTNERS IN THEIR COLLECTIVE EFFORTS, AND THEN HE SAYS,

        25  "YOU SHOULD START WITH ORACLE AND NOVELL.  I WILL CALL
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         1  ERIC SCHMIDT," THE CEO OF NOVELL, "IF YOU CALL LARRY

         2  ELLISON," THE CEO OF ORACLE, "TO START THE

         3  CONVERSATION, AND PERHAPS LARRY COULD HELP US WITH

         4  APPLE."

         5           NOW, THIS WASN'T AN ISOLATED OCCURRENCE.

         6  THESE COMPETITORS TALKED REGULARLY TO WORK OUT A

         7  COORDINATED ATTACK ON MICROSOFT.  AND THAT MAKES IT

         8  REALLY STRANGE, I SUBMIT, THAT THE GOVERNMENT IS UP IN

         9  ARMS HERE IN THIS CASE ABOUT AN EFFORT BY MICROSOFT TO

        10  PROMOTE WEB-BROWSING TECHNOLOGIES IN WINDOWS 95 TO

        11  NETSCAPE, AND IS TOTALLY SILENT IN THE FACE OF SUN'S

        12  ASSEMBLING A LARGE INDUSTRIAL ALLIANCE TO ELIMINATE

        13  COMPETITION IN THE DEVELOPMENT OF COMPETING JAVA

        14  IMPLEMENTATIONS.

        15           NOW, I TAKE THREE THINGS FROM THIS, YOUR

        16  HONOR, WHICH WILL PERVADE MY PRESENTATION THIS

        17  AFTERNOON.  FIRST, WHEN IBM, SUN, NETSCAPE AND ORACLE,

        18  WHO APTLY CALLED THEMSELVES THE "GANG OF FOUR," JOINED

        19  FORCES TO PROMOTE JAVA AS A COMPETITOR TO WINDOWS, ONE

        20  CAN HARDLY SAY THAT WINDOWS IS IMMUNE FROM COMPETITION.

        21           SECOND, IN THE TECHNOLOGY ARENA, YOUR FIERCEST

        22  COMPETITORS ARE ALSO OFTEN YOUR FRIENDS AND

        23  COLLABORATORS.  AS JAMES GOSLING OF SUN, A GOVERNMENT

        24  WITNESS, ACKNOWLEDGED, COMPANIES COOPERATE IN SOME

        25  AREAS AND COMPETE IN OTHERS.  AND COMPETITORS MUST TALK
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         1  ABOUT, EVEN ARGUE ABOUT, COMPETING VERSIONS OF THE

         2  FUTURE, TO ENABLE INNOVATION TO OCCUR, AND TO ENSURE

         3  THAT THEIR PRODUCTS CONTINUE TO WORK WELL TOGETHER.

         4           THIRD, THE GOVERNMENT--AND IT MAKES NO BONES

         5  ABOUT THIS--WANTS MICROSOFT TO PLAY BY A SET OF RULES

         6  DIFFERENT THAN THOSE THAT APPLIED TO EVERYONE ELSE,

         7  EVEN THOUGH THAT WOULD PLAINLY IMPAIR MICROSOFT'S

         8  ABILITY TO COMPETE AGAINST THE LIKES OF AOL, NETSCAPE,

         9  IBM AND SUN.

        10           NOW, THE GOVERNMENT EMBRACES THIS POINT,

        11  ARGUING THAT MICROSOFT IS A MONOPOLY, AND THE RULES ARE

        12  DIFFERENT FOR MONOPOLISTS.  ASIDE FROM THE POINT THAT

        13  MICROSOFT ISN'T A MONOPOLY, WHICH I WILL GET TO ON THE

        14  EVIDENCE IN A MINUTE, THE POINT I WANT TO MAKE HERE IS

        15  THAT THE RULES AREN'T ALL THAT DIFFERENT.

        16           THERE IS NO CLAIM THAT MICROSOFT ACHIEVED

        17  WHATEVER MARKET POWER IT HAS BY ILLEGAL MEANS.  AND IT

        18  IS NOT UNLAWFUL FOR A COMPANY WITH SUBSTANTIAL MARKET

        19  POWER TO ENGAGE IN CONDUCT THAT IS LAWFUL AND

        20  PROCOMPETITIVE WHEN ENGAGED IN BY ITS COMPETITORS.

        21  EVEN MONOPOLISTS ARE SUPPOSED TO COMPETE HARD TO WIN

        22  ALL OF THE BUSINESS, IF THEY CAN, AND SUCH COMPETITION,

        23  PLAINLY, BENEFITS CONSUMERS.

        24           NOW, YOUR HONOR, I'M GOING TO TURN FIRST TO

        25  THE QUESTION OF INTEGRATION, WHICH I FOCUS ON AT THE
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         1  OUTSET OF MY REVIEW OF THE VARIOUS BASIC ISSUES IN THE

         2  CASE, BECAUSE IT IS PROBABLY THE SINGLE MOST IMPORTANT

         3  ISSUE IN THE CASE.

         4           IT IS OBVIOUSLY KEY TO THE TYING CLAIM BECAUSE

         5  THE INCLUSION OF MULTIPLE FUNCTIONALITIES IN A SINGLE

         6  INTEGRATED PRODUCT.  A SINGLE PRODUCT IS NOT TYING.

         7  TWO SEPARATE PRODUCTS ARE REQUIRED FOR A TYING CLAIM.

         8  AND THE TYING CLAIM IS, AS MR. BOIES SAID IN HIS

         9  OPENING STATEMENT, CENTRAL TO THE GOVERNMENT'S CASE

        10  UNDER BOTH SECTION 1 AND SECTION 2.

        11           INTEGRATION, HOWEVER, IS ALSO KEY TO THE

        12  UNPLEADED BUT REPEATEDLY ASSERTED CLAIM OF PREDATORY

        13  PRICING, BECAUSE NO ONE COULD CLAIM THAT WINDOWS, THE

        14  SINGLE PRODUCT, IS A MONEY LOSER FOR MICROSOFT.  QUITE

        15  THE CONTRARY.  THE GOVERNMENT PROCLAIMS THE CONTRARY.

        16           AND HERE I WANT TO NOTE THAT WE DON'T APPROACH

        17  THIS ISSUE, AS I SAID BEFORE, ON A BLANK SLATE.  THE

        18  COURT OF APPEALS HAS COUNSELED FIRST THAT COURTS SHOULD

        19  BE WARY OF SECOND-GUESSING THE CLAIMED BENEFITS OF A

        20  PARTICULAR DESIGN; AND WITH SPECIFIC REFERENCE TO

        21  WINDOWS, THAT MICROSOFT'S DESIGN DECISIONS SHOULD BE

        22  RESPECTED SO LONG AS THERE IS, QUOTE, A PLAUSIBLE

        23  CLAIM, CLOSED QUOTE, THAT THE INTEGRATION OF

        24  FUNCTIONALITY, QUOTE, BRINGS SOME ADVANTAGE, CLOSED

        25  QUOTE.
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         1           THEREFORE, THE GOVERNMENT HAS THE BURDEN OF

         2  SHOWING THE ABSENCE OF ANY PLAUSIBLE CLAIM THAT THE

         3  INTEGRATION OF IE INTO WINDOWS BRINGS SOME ADVANTAGE.

         4  THAT IS A VERY DIFFICULT STANDARD TO MEET, AND THE

         5  GOVERNMENT HAS FALLEN FAR, FAR SHORT OF MEETING IT.

         6  AND I NEED NOTE IN THAT RESPECT ONLY THAT THE

         7  HTML-BASED USER INTERFACE OF WINDOWS 98 WILL NOT WORK

         8  UNLESS INTERNET EXPLORER IS PRESENT IN THE OPERATING

         9  SYSTEM.

        10           THAT NEW USER INTERFACE PROVIDES CONSUMERS

        11  WITH SEAMLESS ACCESS TO ALL KINDS OF INFORMATION IN THE

        12  SAME BROWSING WINDOW USING THE NAVIGATIONAL PARADIGMS

        13  OF THE WEB.  LIKEWISE, WINDOWS UPDATE, WHICH PERMITS

        14  THE DOWNLOAD OF UPDATED COMPONENTS OF THE OS FROM THE

        15  WEB SITE, WON'T WORK IN THE ABSENCE OF INTERNET

        16  EXPLORER.  THE HTML-BASED HELP SYSTEM, WHICH WINDOWS 98

        17  AND OTHER PARTIES' PRODUCTS USE TO HELP CONSUMERS WITH

        18  PROBLEMS, WON'T WORK IN THE ABSENCE OF INTERNET

        19  EXPLORER.

        20           THERE ARE A WHOLE RAFT OF OTHER FEATURES

        21  DETAILED IN MR. ALLCHIN'S WRITTEN TESTIMONY, PARAGRAPHS

        22  117 TO 123, THAT WILL NOT WORK IN THE ABSENCE OF

        23  INTERNET EXPLORER.  THE GOVERNMENT HAS MADE NO ANSWER

        24  TO THIS.  NONE AT ALL.

        25           INSTEAD, THE GOVERNMENT MAKES THE
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         1  OBSERVATION--WE HEARD IT REPEATED HERE THIS

         2  MORNING--THAT SOFTWARE CAN BE DIVIDED INTO PIECES AND

         3  SHIPPED SEPARATELY, SO THAT ONCE ALL OF THE PIECES ARE

         4  INSTALLED ON A GIVEN MACHINE, THE SOFTWARE WILL PERFORM

         5  THE TASKS IT WAS DESIGNED TO PERFORM.

         6           BUT THE GOVERNMENT MISSES THE POINT:

         7  MICROSOFT COULD NOT HAVE DESIGNED WINDOWS 98 SO THAT

         8  OTHER PARTS OF THE OPERATING SYSTEM DEPEND ON INTERNET

         9  EXPLORER, AND ISV'S COULD NOT RELY ON THE WEB-BROWSING

        10  FUNCTIONALITY PROVIDED BY INTERNET EXPLORER UNLESS THEY

        11  KNOW THAT INTERNET EXPLORER WILL BE PRESENT IN WINDOWS.

        12           AS THE COURT OF APPEALS EXPRESSLY RECOGNIZED,

        13  INTEGRATION OCCURS AT THE DESIGN STAGE WHEN

        14  CROSS-DEPENDENCIES ARE CREATED, NOT WHEN SOFTWARE CODE

        15  IS INSTALLED ON THE HARD DISK.  AND I'M GOING TO COME

        16  BACK TO THIS POINT IN A MINUTE.  AND, OF COURSE, AS

        17  MICROSOFT KNOWS--AND WE ALL KNOW, YOUR HONOR--"ASSEMBLY

        18  REQUIRED" IS NOT A STRONG SELLING POINT WITH CONSUMERS.

        19           AND FIRST, WITH THAT INTRODUCTION, I WANT TO

        20  TALK ABOUT THE HISTORY OF THE WINDOWS PLATFORM AS A

        21  PRELUDE TO THE DESIGN DECISION ABOUT INTERNET EXPLORER.

        22           THE GOVERNMENT'S ECONOMISTS HAVE ACKNOWLEDGED,

        23  FIRST, THAT MICROSOFT HAS ADDED MANY FEATURES TO

        24  WINDOWS OVER TIME WITHOUT SEPARATE CHARGE.

        25           SECOND, THAT SOME OF THOSE FEATURES DUPLICATED
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         1  FUNCTIONALITY THAT HAD BEEN OFFERED IN SEPARATE

         2  PRODUCTS.  AND WE HEARD TESTIMONY, YOUR HONOR, OFTEN

         3  THAT PRICE IS HIGHER THAN THE PRICE OF WINDOWS ITSELF.

         4           AND THIRD, THE GOVERNMENT'S ECONOMISTS

         5  ACKNOWLEDGE THAT MICROSOFT'S ADDITION OF THOSE FEATURES

         6  WAS NOT PREDATORY OR ANTI-COMPETITIVE.

         7           SO, WHY WAS IT INAPPROPRIATE, IN THEIR VIEW,

         8  TO ADD WEB-BROWSING FUNCTIONALITY?  THE GOVERNMENT SAYS

         9  THAT THOSE OTHER FEATURES DIDN'T HAVE PLATFORM

        10  CHARACTERISTICS.

        11           NOW, THAT PROFFERED DISTINCTION WOULD BE OF NO

        12  CONSEQUENCE, EVEN IF IT WERE TRUE--WHICH I WILL COME

        13  BACK TO--BUT IT CANNOT WITHSTAND FACTUAL SCRUTINY.

        14  PROFESSOR FISHER CONCEDED--AND HE HAD TO CONCEDE--THAT

        15  WINDOWS 95 INCLUDED FUNCTIONALITY PREVIOUSLY PROVIDED

        16  BY MS-DOS, ON THE ONE HAND; AND WINDOWS 3.1, ON THE

        17  OTHER HAND.  THOSE WERE TWO SEPARATE PRODUCTS THAT BOTH

        18  HAD UNDENIABLE PLATFORM CHARACTERISTICS AS THE HUNDREDS

        19  OF APPLICATIONS WRITTEN FOR EACH DEMONSTRATES.

        20           BUT PROFESSOR FISHER AGREED THAT CONSUMERS

        21  BENEFITED FROM THE INCORPORATION OF THE FUNCTIONALITIES

        22  OF MS-DOS AND WINDOWS 3.1 IN CREATING WINDOWS 95.  HE

        23  ADMITTED THAT.

        24           AND, YOUR HONOR, I ASK FUNDAMENTALLY WHAT

        25  COULD BE MORE LOGICAL TO INTEGRATE IN A PLATFORM LIKE
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         1  WINDOWS THAN ADDITIONAL PLATFORM FUNCTIONALITY?

         2  MICROSOFT HAS BEEN DOING THIS FOR 20 YEARS, MAKING

         3  PERSONAL COMPUTERS MORE POWERFUL AND EASIER TO USE.

         4           NOW, THERE IS NO DISPUTE THAT THE RISE OF THE

         5  INTERNET IS AN EXTREMELY IMPORTANT DEVELOPMENT.

         6  EVERYBODY SAYS THAT IN THIS CASE AND ELSEWHERE.  NOR IS

         7  THERE ANY DISPUTE THAT MICROSOFT, LIKE EVERYONE ELSE IN

         8  THE BUSINESS, MUST INNOVATE IN RESPONSE TO THE

         9  DEVELOPMENTS OF THAT SIGNIFICANCE.  IT WAS, THEREFORE,

        10  I SUBMIT, YOUR HONOR, A TECHNOLOGICAL AND COMMERCIAL

        11  INEVITABILITY THAT WINDOWS WOULD INCLUDE WEB-BROWSING

        12  FUNCTIONALITY AT SOME POINT AND THAT IT WOULD BE FREE.

        13  THAT IS THE HISTORY OF THE PLATFORM.

        14           NOW, AS PAUL MARITZ TESTIFIED--AND THIS

        15  TESTIMONY WAS NOT IMPEACHED IN ANY WAY--THE DECISION TO

        16  PUT WEB-BROWSING FUNCTIONALITY IN WINDOWS AT NO

        17  SEPARATE CHARGE, WAS NO DIFFERENT THAN MICROSOFT'S

        18  TREATMENT OF MANY OTHER IMPROVEMENTS OVER THE LAST 20

        19  YEARS.  MICROSOFT DOES NOT PRICE FEATURES OF ITS

        20  PRODUCTS, PLATFORMS, ON WHAT MR. MARITZ CALLED AN "A LA

        21  CARTE" BASIS.

        22           I'M GOING TO GO TO THE HISTORY SPECIFICALLY OF

        23  THE INCLUSION OF WEB-BROWSING FUNCTIONALITY IN THE

        24  WINDOWS PLATFORM, SPECIFICALLY WINDOWS 95.  BUT BEFORE

        25  DOING THAT, I WANT TO SAY THAT THE GOVERNMENT'S ATTACK
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         1  HERE IS ONE OF INTENT.  AND EVEN IF THEY WERE RIGHT

         2  ABOUT THE INTENT, IT WOULD AVAIL THEM NOTHING, BECAUSE

         3  ANTITRUST LAW LOOKS FIRST AND FOREMOST TO CONDUCT, AND

         4  IF CONDUCT IS OBJECTIVELY VIEWED AS PROCOMPETITIVE, AS

         5  THE INTEGRATION OF NEW FEATURES IN A PRODUCT PLAINLY

         6  IS, THEN INTENT CANNOT CHANGE THE QUALITY OF THAT

         7  CONDUCT.  WE HAVE HAD DISCUSSIONS OF THIS POINT BEFORE,

         8  AND I WON'T CONTINUE IT HERE, BUT PEOPLE ARE ALWAYS

         9  TRYING TO WIN, AND THE FACT THAT DOING SOMETHING HELPS

        10  THEM WIN DOESN'T TURN WHAT'S PROPER INTO WHAT'S

        11  IMPROPER.  THAT HAS TO BE DETERMINED FROM THE OBJECTIVE

        12  QUALITY OF THE CONDUCT.

        13           NOW, LET'S LOOK AT THE EVIDENCE.  THE EVIDENCE

        14  SHOWS THAT THE DECISION TO INCLUDE IE AND WINDOWS 95

        15  WITHOUT SEPARATE CHARGE, WAS MADE WELL BEFORE NETSCAPE

        16  HAD SHIPPED ANYTHING, MUCH LESS WAS PERCEIVED AS A

        17  PLATFORM THREAT, AND MUCH LESS THAN AS A RESPONSE TO

        18  THE JUNE 21 MEETING.  THE FACT IS EXPLAINED IN DETAIL

        19  IN JIM ALLCHIN'S TESTIMONY EXTENSIVELY, PARAGRAPHS 199

        20  TO 260, AND THE MORE THAN TWO DOZEN EXHIBITS INTRODUCED

        21  THROUGH THAT TESTIMONY.

        22           THE FACT OF THE MATTER IS THAT MICROSOFT SAW,

        23  AS I SUGGESTED A MINUTE AGO WAS INEVITABLE, THAT

        24  INTERNET CONNECTIVITY WAS A NATURAL EXTENSION OF WHAT

        25  OPERATING SYSTEMS HAVE ALWAYS DONE; NAMELY, GIVING
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         1  USERS ACCESS TO INFORMATION WHEREVER THE INFORMATION

         2  MIGHT BE LOCATED.

         3           LET'S TAKE A LOOK AT DEFENDANT'S EXHIBIT 2098,

         4  WHICH SHOWS THAT THE FIRST PC'S HAD NOTHING BUT FLOPPY

         5  DISKS FOR STORING INFORMATION.  BUT OVER TIME, HARD

         6  DISKS; TAPE DRIVES; CD-ROMS; ZIP DRIVES; LOCAL AREA

         7  NETWORKS, OR LAN'S; AND WIDE AREA NETWORKS, OR WAN'S,

         8  WERE ADDED AS PLACES TO STORE INFORMATION.  MICROSOFT

         9  ADDED SUPPORT FOR ALL THOSE INFORMATION SOURCES TO ITS

        10  OPERATING SYSTEMS.  AND, YOUR HONOR, THE INTERNET, AS

        11  BIG AS IT IS, IS JUST ONE MORE PLACE TO STORE

        12  INFORMATION SO FAR AS THE USER OF THE PC IS CONCERNED.

        13           THE CONTEMPORANEOUS DOCUMENTS REFLECT

        14  MICROSOFT'S RECOGNITION THAT THE INTERNET WAS AN

        15  IMPORTANT NEW INFORMATION SOURCE, AND THEY ALSO DEBUNK

        16  THE GOVERNMENT'S CONTENTION THAT THERE WAS ANY ASPECT

        17  OF THIS DECISION TO INCLUDE WEB-BROWSING FUNCTIONALITY

        18  IN WINDOWS THAT WAS MOTIVATED BY THE DESIRE TO HURT

        19  NETSCAPE.  INSTEAD, MICROSOFT WAS CONCERNED FROM THE

        20  OUTSET WITH KEEPING PACE WITH COMPETITORS LIKE APPLE

        21  AND IBM.

        22           I'M GOING TO SHOW ONE DOCUMENT THAT MAKES THIS

        23  POINT CLEAR.  THERE ARE MANY OTHERS REFERRED TO IN OUR

        24  FINDINGS.  THIS IS DEFENDANT'S EXHIBIT 269, WHICH IS AN

        25  E-MAIL ENTITLED "THE INTERNET" THAT PAUL MARITZ WROTE
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         1  IN NOVEMBER 1994.  THAT WAS, OF COURSE, BEFORE NETSCAPE

         2  HAD RELEASED A COMMERCIAL PRODUCT.  MR. MARITZ SAYS

         3  THAT MICROSOFT'S PERSONAL SYSTEMS DIVISION AND EVERYONE

         4  ELSE, I THINK, BELIEVES THAT THE INTERNET IS CATCHING

         5  FIRE AND THAT ONE-BUTTON INSTALL FOR INTERNET ACCESS IS

         6  A MUST-HAVE FOR THE WINDOWS PLATFORM AS SOON AS

         7  POSSIBLE.  TODAY, ATTACHING TO PROVIDE WORLD WIDE WEB

         8  BROWSER ACCESS TO THE INTERNET FROM A PC IS TOO

         9  COMPLICATED FOR A CONSUMER USER TO DEAL WITH.  IF IBM

        10  OR APPLE CAN ESTABLISH OS/2 OR THE MAC AS THE

        11  EASY-TO-USE WAY TO GET ACCESS TO THE INTERNET, IT WILL

        12  CREATE A POWERFUL CONSUMER IMPERATIVE THAT WE DO NOT

        13  WANT TO SEE HAPPEN."  AND HE MAKES NO MENTION OF

        14  NETSCAPE.

        15           NOW, THE GOVERNMENT HASN'T REFUTED THIS

        16  RECORD.  INSTEAD, THE GOVERNMENT POINTS TO MUCH

        17  AWARENESS OF NETSCAPE AS A COMPETITOR IN A LATER

        18  PERIOD, AND TO OCCASIONAL SUGGESTIONS BY ONE OR ANOTHER

        19  OF MICROSOFT EMPLOYEES, THAT IE BE LICENSED SEPARATELY

        20  FROM WINDOWS AS A PART OF FROSTING OR WHATEVER, EVERY

        21  ONE OF WHICH SUGGESTIONS WAS REJECTED.

        22           NOW, TO THIS POINT, I NEED ONLY SAY THAT THE

        23  EXECUTIVES AND EMPLOYEES OF A LARGE CORPORATION, LIKE

        24  THOSE OF A GOVERNMENT, ARE SELDOM OF ONE MIND AT ALL

        25  TIMES ABOUT ALL THINGS.  MR. BOIES SEIZED ON THIS RED
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         1  HERRING AGAIN THIS MORNING, BUT INTERNET EXPLORER IS,

         2  IN THE WORDS OF NETSCAPE'S PROSPECTUS--WHAT WE WILL SEE

         3  IN A MINUTE--A STANDARD FEATURE OF WINDOWS.  AND NONE

         4  OF THOSE IS PRICED ON AN "A LA CARTE" BASIS.

         5           MORE AMAZINGLY THIS MORNING WAS THE

         6  PERPETUATION OF THE GOVERNMENT'S FALSE PREMISE

         7  UNDERLYING THIS CASE FROM ITS INCEPTION THE NOTION

         8  THAT, AS MR. BOIES SAID THIS MORNING, IE WAS, QUOTE,

         9  TIED TO WINDOWS IN RESPONSE TO THE JUNE 21, 1995,

        10  MEETING.  THAT WOULD COME AS A BIG SURPRISE TO JIM

        11  CLARK, NETSCAPE'S FOUNDER AND CHAIRMAN, AND A MAN

        12  CLEARLY NOT ON MICROSOFT'S SIDE OF ANY DEBATE.  HE HAD

        13  THIS TO SAY ABOUT WHEN HE LEARNED OF MICROSOFT'S PLANS

        14  TO, IN MR. BOIES'S WORDS, TIE INTERNET EXPLORER TO

        15  WINDOWS, (VIDEOTAPE PLAYED):

        16                "QUESTION:  EARLY IN THE LIFE OF NETSCAPE

        17           AS A COMPANY, YOU DECIDED TO GIVE AWAY

        18           WEB-BROWSING SOFTWARE FOR FREE IN ORDER TO

        19           ESTABLISH A MARKET PRESENCE; IS THAT CORRECT?

        20                ANSWER:  NOT REALLY.  I DECIDED TO GIVE

        21           IT AWAY FREE BECAUSE BILL GATES HAD TOLD ME HE

        22           WAS GOING TO GIVE IT AWAY FREE--BEFORE WE

        23           RELEASED OUR FIRST BETA, BILL GATES

        24           SPECIFICALLY TOLD ME THAT HE WAS GOING TO GIVE

        25           AWAY THE WEB BROWSER IN THE OPERATING SYSTEM,
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         1           AND THIS WAS BEFORE WE RELEASED OUR FIRST

         2           BETA, AND I FELT LIKE WE WOULD HAVE TO IN

         3           ORDER TO SURVIVE AGAINST MICROSOFT.

         4                QUESTION:  OKAY.  WHEN DID MR. GATES TELL

         5           YOU THAT?

         6                ANSWER:  AT A DIFFERENCE IN WASHINGTON,

         7           D.C., ROUGHLY OCTOBER--BEGINNING OF OCTOBER

         8           1994, ENDING SEPTEMBER, BEGINNING OCTOBER,

         9           CALLED `NETWORK ECONOMY CONFERENCE.'  HE TOLD

        10           ME AND A GROUP, THE WHOLE GROUP, THE WHOLE

        11           AUDIENCE THAT HE INTENDED TO DO THAT.

        12                QUESTION:  DID YOU HAVE ANY ONE-ON-ONE

        13           DISCUSSION WITH MR. GATES AT THAT CONFERENCE

        14           IN OCTOBER OF 1994 ABOUT INCLUDING INTERNET

        15           EXPLORER IN WINDOWS 95?

        16                ANSWER:  NO.  ALL HE SAID WAS, `I HOPE NO

        17           ONE PLANS TO MAKE MONEY ON BROWSERS BECAUSE

        18           THEY WILL GET BUNDLED INTO THE OPERATING

        19           SYSTEM.'

        20                AND THIS WAS BEFORE NETSCAPE RELEASED THE

        21           BETA."

        22           NOW, THERE IS NO DOUBT POSSIBLE ON THIS POINT,

        23  YOUR HONOR, THAT MR. CLARK SAYS THIS OVER AND OVER

        24  AGAIN IN UNEQUIVOCAL TERMS, AND THERE IS NOTHING IN THE

        25  RECORD TO SUGGEST THAT HE HAS MADE THE SLIGHTEST
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         1  MISTAKE ABOUT AN EVENT THAT CLEARLY STILL IS RESONANT

         2  IN HIS MIND.

         3           IN ADDITION, NETSCAPE, AS A CORPORATION, IN

         4  THIS FORMAL OFFERING DOCUMENT FOR SECURITIES SOLD IN

         5  JANUARY OF '95 TO WHICH I REFERRED A MINUTE AGO, TOLD

         6  PROSPECTIVE INVESTORS THE FOLLOWING, QUOTE, MICROSOFT

         7  CORPORATION IS ALREADY LICENSING BROWSER SOFTWARE FROM

         8  SPYGLASS AND HAS ANNOUNCED ITS INTENTIONS TO ADD

         9  FUNCTIONALITY TO THE BROWSER SOFTWARE AND TO BUNDLE IT

        10  WITH ITS WINDOWS 95 OPERATING SYSTEM.  THE COMPANY

        11  BELIEVES THAT THE OTHER PRIMARY PC OPERATING SYSTEM

        12  VENDORS, APPLE--HERE APPLE IS CLEARLY RECOGNIZED AS A

        13  PC OPERATING SYSTEM COMPETITOR--IBM WILL ALSO

        14  EVENTUALLY INCORPORATE SOME WEB-BROWSING FUNCTIONS

        15  THROUGH THEIR OPERATING SYSTEMS AS STANDARD FEATURES.

        16  THIS MAY ALSO BE TRUE OF UNIX OPERATING SYSTEM VENDORS

        17  SUCH AS SUN, HEWLETT-PACKARD, IBM, DIGITAL, SANTA CRUZ

        18  OPERATIONS, AND SILICON GRAPHICS.

        19           NOW, IN THE USAGE OF THE ENGLISH LANGUAGE BY

        20  THE CORPORATE LAWYERS, OUR BROTHERS AND SISTERS AT THE

        21  BAR, WHO DRAFT DOCUMENTS LIKE THIS, YOUR HONOR, THIS IS

        22  EQUIVALENT TO SAYING THAT YOU CAN BET YOUR LAST DIME

        23  THAT OPERATING SYSTEMS ARE GOING TO INCLUDE BROWSING

        24  FUNCTIONALITY, PERIOD.

        25           NOW, ALL OF THIS IS LONG BEFORE THE JUNE 21,
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         1  1995, MEETING, AFTER WHICH THE DECISION WAS SUPPOSEDLY

         2  MADE TO RETALIATE AGAINST NETSCAPE BY PUTTING IE IN THE

         3  WINDOWS 95 FREE.  THAT POSITION IS A CHRONOLOGICAL

         4  IMPOSSIBILITY.  THE GOVERNMENT HAS SAID NOTHING ABOUT

         5  THIS EVIDENCE AT TRIAL, AND I DIDN'T HEAR ANYTHING

         6  ABOUT IT HERE TODAY.

         7           AS I SAID A MINUTE AGO, YOUR HONOR, IT IS

         8  CERTAINLY TRUE THAT AT SOME POINT, MICROSOFT CAME TO

         9  REGARD NETSCAPE AS A COMPETITOR AND, EVENTUALLY, AS A

        10  SIGNIFICANT COMPETITOR.  MICROSOFT ALSO UNDERSTOOD THAT

        11  BROAD CONSUMER ACCEPTANCE OF THE FUNCTIONALITY FOR

        12  BROWSING THE WEB THAT IT INCLUDED IN WINDOWS WAS KEY TO

        13  ITS COMPETITION WITH NETSCAPE.  I ACKNOWLEDGED AS MUCH

        14  IN MY OPENING STATEMENT.  NETSCAPE WAS THE DOMINANT

        15  SUPPLIER OF WEB-BROWSING SOFTWARE WHEN MICROSOFT WAS

        16  THE NEW KID ON THE BLOCK, AND MICROSOFT HAD TO WORK

        17  VERY HARD TO MAKE ITS WEB-BROWSING SOFTWARE AS GOOD

        18  AND, ULTIMATELY, IN THE VIEWS OF REVIEWERS, BETTER THAN

        19  NETSCAPE'S.

        20           EQUALLY IMPORTANT, MICROSOFT HAD TO PERSUADE A

        21  WORLD THAT ASSOCIATED NETSCAPE WITH THE INTERNET

        22  BECAUSE OF ITS FAST OUT-OF-THE-BOX WITH THIS "KILLER

        23  APPLICATION," AS BARKSDALE CALLED IT IN 1995,

        24  ASSOCIATED NETSCAPE WITH THE INTERNET, THAT MICROSOFT

        25  WAS A CREDIBLE SUPPLIER OF SUCH TECHNOLOGY.
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         1           DEVELOPMENT AND MARKETING ACTIVITIES DIRECTED

         2  TO THOSE ENDS ARE THE VERY ESSENCE OF COMPETITION.

         3  THEY BENEFIT CONSUMERS CLEARLY, AND MICROSOFT'S

         4  ENGAGING IN THOSE ACTIVITIES IN RESPONSE TO

         5  INCREASINGLY PERCEIVED COMPETITION FROM NETSCAPE IN NO

         6  WAY CONTRADICTS ANYTHING I HAVE SAID.

         7           FINALLY, ON INTEGRATION, I WANT TO TALK ABOUT

         8  THE FACT OF INTEGRATION ITSELF.  HERE, THE GOVERNMENT

         9  USES THE STRANGE TESTIMONY OF PROFESSOR FELTEN TO PLAY

        10  A GAME THAT A COLLEAGUE OF MINE LIKES TO CALL "LET'S

        11  PRETEND."  FIRST, THE GOVERNMENT PRETENDS THAT THIS

        12  COURT AND THE COURT OF APPEALS HAVEN'T SAID ANYTHING ON

        13  THIS SUBJECT.  THEN FOR WHAT I THINK HAS TO BE THE

        14  FIRST TIME IN THE HISTORY OF ANTITRUST LITIGATION, THE

        15  GOVERNMENT PRETENDS THAT IT HAS NO OBLIGATION TO

        16  IDENTIFY THE TIED PRODUCT.

        17           FINALLY, THE GOVERNMENT PRETENDS THAT

        18  PROFESSOR FELTEN HAS, QUOTE, REMOVED A STAND-ALONE WEB

        19  BROWSER FROM WINDOWS 98 WHEN THE EVIDENCE QUITE CLEARLY

        20  DEMONSTRATES HE HASN'T.

        21           WHAT THE GOVERNMENT HAD TO PROVE TO SUCCEED ON

        22  ITS TYING CLAIM IS VERY CLEAR.  IN ITS SUMMARY JUDGMENT

        23  OPINION, THIS COURT RECOGNIZED THE COURT OF APPEALS'

        24  TENTATIVE CONCLUSION THAT WINDOWS 95 WAS AN INTEGRATED

        25  PRODUCT THAT, QUOTE, COMBINES FUNCTIONALITIES WHICH MAY
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         1  ALSO BE MARKETED SEPARATELY AND OPERATED TOGETHER IN A

         2  WAY THAT OFFERS ADVANTAGES UNAVAILABLE IF THE

         3  FUNCTIONALITIES ARE BOUGHT SEPARATELY AND COMBINED BY

         4  THE PURCHASER.

         5           ACCORDINGLY, YOUR HONOR PLACED THE BURDEN

         6  SQUARELY ON THE GOVERNMENT TO PROVE THAT MICROSOFT HAD,

         7  QUOTE, METAPHORICALLY BOLTED TWO PRODUCTS TOGETHER,

         8  CLOSED QUOTE; AND THAT THE BENEFITS OF THE WINDOWS IE

         9  COMBINATION COULD BE, QUOTE, OBTAINED BY COMBINING

        10  ANOTHER BROWSER WITH WINDOWS.

        11           DOES THE GOVERNMENT EVEN SEEK TO IDENTIFY THE

        12  SEPARATE PRODUCTS THAT ARE A PREREQUISITE TO THE

        13  BOLTING TOGETHER NEEDED FOR THE TYING CLAIM?  NO, NO,

        14  NO, THEY DON'T.  YOU CAN LOOK HIGH AND LOW FOR A

        15  STAND-ALONE WEB BROWSER THAT PROFESSOR FELTEN REMOVED

        16  FROM WINDOWS 98, BUT YOU WON'T FIND IT.  ALL HE

        17  SUCCEEDED IN DOING WAS MAKING IT MORE DIFFICULT FOR

        18  CONSUMERS TO USE THE WEB-BROWSING FUNCTIONALITY IN THE

        19  OPERATING SYSTEM.  THAT'S IT.  HIS SO-CALLED PROTOTYPE

        20  REMOVAL PROGRAM WAS A SHAM, REFLECTING THE CRUDEST FORM

        21  OF SLEIGHT OF HAND, AND HIS TESTIMONY WAS AS MUCH A

        22  GAME AS HIS PROGRAM.

        23           HE TESTIFIED THAT A WEB BROWSER IS SOFTWARE

        24  THAT LET'S YOU BROWSE THE WEB.  THIS IS A SCIENTIST.

        25  OTHER THAN A PERFECT EXAMPLE OF A TAUTOLOGY, THIS
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         1  TESTIMONY IS UTTERLY USELESS, AND IT FAILS TO MEET THE

         2  REQUIREMENT THAT THE SEPARATE TIED PRODUCT BE

         3  IDENTIFIED.  HE ADMITTED HE COULDN'T IDENTIFY ANY

         4  SOFTWARE CODE IN WINDOWS 98 THAT CONSTITUTES WHAT HE

         5  CALLS "MICROSOFT'S INTERNET BROWSER."

         6           AS I SAID, ALL HE MANAGED TO DO WAS HIDE

         7  ACCESS, AND HE DIDN'T EVEN DO THAT PARTICULARLY WELL.

         8  AND ALL THAT SHOWS IS THAT MICROSOFT COULD HAVE

         9  PREVENTED CONSUMERS FROM ACCESSING THESE BENEFICIAL

        10  FEATURES OF WINDOWS 98, BUT WHY WOULD MICROSOFT WANT TO

        11  DO THAT?  WHY WOULD ANYBODY WANT TO DO THAT?  IT'S

        12  BEYOND ANYONE, ESPECIALLY WHEN ALL OTHER OS VENDORS,

        13  INCLUDING APPLE, IBM AND SUN, INCLUDE WEB-BROWSING

        14  FUNCTIONALITY IN THEIR PRODUCTS.  PRESUMABLY, BECAUSE

        15  THEY PERCEIVE THE SAME CONSUMER DEMAND THAT MICROSOFT

        16  DID.

        17           NOW, PROFESSOR FELTEN'S INABILITY TO REMOVE IE

        18  SHOULD COME AS NO SURPRISE BECAUSE EVEN BEFORE THE

        19  GOVERNMENT FILED ITS COMPLAINT, AS ALLEGED IN PARAGRAPH

        20  20, THAT IT WAS, QUOTE, TECHNICALLY FEASIBLE AND

        21  PRACTICABLE TO REMOVE MICROSOFT'S INTERNET BROWSER

        22  SOFTWARE FROM WINDOWS 98, IT HAD HAD IT CONFIRMED BY

        23  NETSCAPE ITSELF THAT THE ALLEGATION WAS FALSE.

        24           AS THE COURT WILL WELL REMEMBER, IN A LETTER

        25  TO THE ASSISTANT ATTORNEY GENERAL TWO MONTHS BEFORE THE
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         1  CASE WAS FILED, NETSCAPE, THROUGH ITS COUNSEL WROTE,

         2  "WE ARE TOTALLY UNABLE TO PROVIDE EXAMPLES OF FILES

         3  THAT CAN OR CANNOT BE DELETED FROM WINDOWS 98, SINCE,

         4  AS WE DISCUSSED THIS WEEK, IT IS OUR UNDERSTANDING THAT

         5  IT IS SIMPLY NOT POSSIBLE TO DELETE ANY PORTION OF IE,

         6  OR OF BROWSER FUNCTIONALITY, FROM WINDOWS 98, AS

         7  PRESENTLY CONFIGURED, WITHOUT SEVERELY INTERFERING WITH

         8  THE OPERATING SYSTEM."

         9           NETSCAPE'S PRE-TRIAL CONCLUSION WAS CONFIRMED

        10  DURING THE TRIAL BY TESTIMONY NOT ONLY FROM JIM

        11  BARKSDALE, BUT THE GOVERNMENT'S TECHNICAL EXPERT, GLENN

        12  WEADOCK, MR. MCGEADY OF INTEL, AND AOL'S MANAGEMENT

        13  REPRESENTATIVE, BARRY SCHULER, AT HIS DEPOSITION.

        14           AND WHAT DOES THE GOVERNMENT DO IN THE FACE OF

        15  THIS RECORD?  HERE WE GO, LET'S PRETEND WE NEVER SAID

        16  THE OTHER THING.  NOW THE GOVERNMENT HAS PUT IN

        17  PROPOSED FINDINGS THAT INTERNET EXPLORER IS, QUOTE,

        18  NONREMOVABLE, CLOSED QUOTE, AND QUOTE, INSEPARABLE,

        19  CLOSED QUOTE, FROM THE REST OF WINDOWS 98.  THAT'S IN

        20  THEIR PROPOSED FINDINGS 144 AND 406.3.1.  IT LOOKS LIKE

        21  THE PARTIES MAY HAVE REACHED COMMON GROUND ON THIS

        22  FUNDAMENTAL POINT, FINALLY.  IF SO, THE GOVERNMENT HAS

        23  CONCEDED THERE IS NO TIED PRODUCT AND, THUS, NO TYING

        24  CLAIM.

        25           THE GOVERNMENT ALSO HAS ANOTHER ARGUMENT,
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         1  HOWEVER, IN WHICH IT TRIES TO AVOID THAT INEVITABLE

         2  CONSEQUENCE OF THE REALITY OF INTEGRATION, AND THAT IS

         3  THIS MALLEABILITY ARGUMENT, BASICALLY AN ARGUMENT THAT

         4  MICROSOFT COULD SEPARATE OUT THE SOFTWARE CODE IN

         5  WINDOWS 98 THAT PROVIDES ONLY WEB-BROWSING

         6  FUNCTIONALITY FROM THE SOFTWARE CODE THAT PROVIDES

         7  OTHER OPERATING SYSTEM FUNCTIONS.

         8           THE GOVERNMENT HAS ADVANCED PROFESSOR FARBER'S

         9  GROCERY BAG ANALOGY THAT MICROSOFT HAS SCATTERED CODE

        10  FROM INTERNET EXPLORER THROUGHOUT THE OPERATING SYSTEM

        11  SO IT COULDN'T BE READILY PULLED APART.  THIS IS

        12  ANOTHER GAME.

        13           WHAT'S THE STATE OF THE RECORD ON THIS?

        14           THE COURT:  IT'S ANOTHER WHAT?

        15           MR. WARDEN:  GAME.

        16           PROFESSOR FARBER, WHO CAME UP WITH THE GROCERY

        17  BAG, ADMITTED THAT HE KNEW ESSENTIALLY NOTHING ABOUT

        18  THE INTERNALS OF WINDOWS 98, PROUDLY PROCLAIMING, AS

        19  YOUR HONOR WILL RECALL, THAT HE WON'T SIGN

        20  NONDISCLOSURE CONTRACTS.  SO, HIS UNINFORMED

        21  SPECULATION IS NOT EVIDENCE.

        22           THE ONLY EVIDENCE ON THIS SUBJECT IS THE

        23  TESTIMONY OF JIM ALLCHIN, A MAN WHO IS INTIMATELY

        24  FAMILIAR WITH THE INTERNALS OF WINDOWS 98.  AND HERE IS

        25  WHAT HE SAYS IN PARAGRAPH NINE OF HIS DIRECT.  THE VERY
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         1  SAME SOFTWARE CODE IN WINDOWS 98 THAT PROVIDES

         2  WEB-BROWSING FUNCTIONALITY ALSO PROVIDES, ONE, PLATFORM

         3  SUPPORT TO DEVELOPERS; TWO, USER INTERFACE SOFTWARE FOR

         4  WINDOWS ITSELF AND OTHER SOFTWARE PRODUCTS; AND THREE,

         5  ACCESS TO INFORMATION STORED IN LOCATIONS OTHER THAN

         6  THE INTERNET.

         7           IN THE FACE OF THIS EVIDENCE, MR. BOIES SURELY

         8  AND REPEATEDLY ERRED IN SAYING THAT THERE IS NO

         9  EVIDENCE THAT ANY EFFICIENCY WAS PRODUCED BY THE

        10  INTEGRATION OF BROWSING FUNCTIONALITY IN THE FORM OF

        11  THE INTERNET EXPLORER TECHNOLOGIES INTO WINDOWS.  THAT

        12  IS EFFICIENCY.

        13           AND ANY OTHER APPROACH TO THE DESIGN OF

        14  WINDOWS--FOR EXAMPLE, THE BELATED SUGGESTION FROM THE

        15  OTHER SIDE OF THE COURTROOM, THAT MICROSOFT SHOULD

        16  INCLUDE MORE THAN ONE HTML RENDERING ENGINE--IS

        17  INEFFICIENCY, OR "DISEFFICIENCY."  THAT WOULD CREATE

        18  REDUNDANCY AND NEEDLESS COMPLEXITY.

        19           THERE IS NOTHING THAT REFUTES MR. ALLCHIN'S

        20  TESTIMONY THAT THE DESIGN OF WINDOWS 98, USING, AS I

        21  AGAIN SAID IN MY OPENING STATEMENT, THE SAME SOFTWARE

        22  CODE TO PROVIDE MULTIPLE FUNCTIONS, REPLACING, IN MANY

        23  RESPECTS, OTHER CODE THAT PERFORMED THOSE FUNCTIONS IN

        24  EARLIER OPERATING SYSTEM, IS BOTH SENSIBLE AND

        25  EFFICIENT.  NO EVIDENCE TO REBUT THAT.
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         1           AND THE POINT IS CONFIRMED BY COMMON SENSE, IN

         2  ANY EVENT.  AS IT IS DESIGNED BY MICROSOFT, THERE IS NO

         3  STAND-ALONE WEB BROWSER THAT CAN BE EXCISED FROM

         4  WINDOWS 98.  IT'S INTEGRATED IN THE FULLEST SENSE.  IT

         5  DOES TWO THINGS THAT MR. SOYRING OF IBM TALKED ABOUT.

         6  FIRST, IT EXPOSES FUNCTIONALITY TO THIRD-PARTY PRODUCTS

         7  RUNNING ON TOP OF WINDOWS 98, WHICH SOYRING CALLED

         8  "INTEGRATION," YOUR HONOR; AND IT IS RELIED ON BY OTHER

         9  PARTS OF WINDOWS 98 ITSELF, AND MR. SOYRING CALLED THAT

        10  "DEEPER INTEGRATION."

        11           NOW, WITH RESPECT TO THE 19 FUNCTIONS THAT

        12  MR. BOIES MENTIONED THAT HE EXAMINED MR. ALLCHIN ABOUT

        13  THAT CAN BE ADDED TO WINDOWS 95 AS ORIGINALLY SOLD AT

        14  RETAIL, APPARENTLY THE ONLY MICROSOFT PRODUCT THAT THE

        15  GOVERNMENT REALLY LIKES, IF YOU PUT IE 4 INTO IT,

        16  FIRST, MR. ALLCHIN DID NOT TESTIFY THAT THAT TURNED

        17  WINDOWS 95 RETAIL ORIGINAL INTO WINDOWS 98.  HE

        18  EXPRESSLY SAID THERE ARE SOME OTHER THINGS THAT DON'T

        19  HAPPEN.

        20           BUT THE IMPORTANT POINT IS THAT PROFESSOR

        21  FELTEN, WHEN GOING THROUGH THIS REMOVAL BUSINESS ABOUT

        22  SEPARATE PRODUCTS, DID NOT REMOVE INTERNET EXPLORER 4

        23  FROM WINDOWS 98.  AS MR. BOIES HIMSELF RECOGNIZED THIS

        24  MORNING, INTERNET EXPLORER 4 IS AN OPERATING SYSTEM

        25  UPGRADE, WHICH TEARS IN AND REPLACES--EXCISES AND
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         1  REPLACES--FILES OF CODE, MODIFYING THE OPERATING SYSTEM

         2  ITSELF.

         3           AND PROFESSOR FELTEN NEVER EVEN CLAIMED THAT

         4  THE TINY AMOUNT OF SOFTWARE CODE HE DID REMOVE FROM

         5  WINDOWS 98 WOULD PROVIDE WEB-BROWSING FUNCTIONALITY IF

         6  IT WERE ADDED TO THE ORIGINAL RETAIL VERSION OF

         7  WINDOWS 95.

         8           NOR--AND THIS IS VERY IMPORTANT, IN LIGHT OF

         9  BOTH WHAT THE COURT OF APPEALS AND THIS COURT HAVE

        10  SAID, NEITHER FELTEN NOR ANY OTHER WITNESS CLAIMED THAT

        11  INSTALLING NETSCAPE NAVIGATOR ON THE ORIGINAL RETAIL

        12  VERSION OF WINDOWS 95 COULD REPLICATE THE BENEFITS OF

        13  WINDOWS 98, THE PRODUCT DESIGNED AS AN INTEGRATED

        14  OPERATING SYSTEM BY MICROSOFT, INCLUDING WINDOWS 98

        15  SUPPORT FOR INTERNET WARE APPLICATIONS.  THE GOVERNMENT

        16  IS PLAYING A SHELL GAME.

        17           THE NOTION THAT IT WAS ANTI-COMPETITIVE FOR

        18  MICROSOFT TO INNOVATE IN THE WAY IT BELIEVED WOULD MOST

        19  ENHANCE THE VALUE OF WINDOWS, IS, I SUBMIT, ABSURD.

        20  THE GOVERNMENT ATTACKS THIS AND CALLS IT, QUOTE,

        21  STRATEGIC INNOVATION, CLOSED QUOTE.  THE MORE

        22  FASHIONABLE TERM 20 YEARS AGO, WHEN THESE CLAIMS WERE

        23  THROWN OUT ONE AFTER ANOTHER, WAS "PREDATORY

        24  INNOVATION."

        25           THIS IS A CONCEPT FOREIGN TO OUR ANTITRUST

                                                           33

         1  LAWS:  FORCING MICROSOFT TO MAKE WINDOWS LESS

         2  FUNCTIONAL.  IT WOULD BE THE SAME THING AS SAYING,

         3  "MICROSOFT, YOU'RE ALREADY TOO SUCCESSFUL.  YOU HAVE TO

         4  BE PLACED UNDER A HANDICAP, LIKE A HORSE, SO YOU WILL

         5  BE LESS LIKELY TO WIN THE NEXT ROUND OF COMPETITION."

         6           BUT, YOUR HONOR, THE SHERMAN ACT IS NOT A TV

         7  GAME SHOW, WHERE ONCE YOU WIN A PRIZE YOU HAVE TO GIVE

         8  UP YOUR SEAT TO ANOTHER CONTESTANT.  IN OUR FREE

         9  ENTERPRISE SYSTEM, EVEN IF YOU WIN THE FIRST GAME, YOU

        10  KEEP ON PLAYING IN THE SECOND AND THE THIRD.  AND YOU

        11  NOT ONLY KEEP ON PLAYING, YOU GET TO KEEP ON WINNING

        12  UNTIL SOMEBODY BETTER OR SMARTER BEATS YOU.  AND IT IS

        13  NOT THE OFFICE OF GOVERNMENT TO DECIDE WHO'S BETTER OR

        14  SMARTER.  THAT IS DONE BY CONSUMERS.

        15           THAT BRINGS ME, YOUR HONOR, TO THE TOPICS OF

        16  MARKET DEFINITION AND MONOPOLY POWER.  WE HEARD THIS

        17  MORNING THERE IS A MARKET FOR WHAT ARE CALLED, QUOTE,

        18  OPERATING SYSTEMS FOR INTEL-COMPATIBLE PC'S.  AND THE

        19  GOVERNMENT HAS GONE ON TO SAY THAT IF WE DISAGREE WITH

        20  THAT DEFINITION, WE SHOULD HAVE PROFFERED ONE

        21  OURSELVES.  BUT MICROSOFT HAD NO OBLIGATION TO PROFFER

        22  A MARKET DEFINITION.  IT WAS THE GOVERNMENT'S BURDEN TO

        23  PROVE A RELEVANT PRODUCT MARKET, AND IT'S FAILED TO

        24  CARRY THAT BURDEN.

        25           WHY?
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         1           THE GOVERNMENT ACKNOWLEDGES THAT THE KEY

         2  QUESTION IN ASSESSING MONOPOLY POWER IS WHETHER THERE

         3  ARE, QUOTE, CONSTRAINTS ON THE BEHAVIOR OF THE ALLEGED

         4  MONOPOLISTS.  THIS IS COMMON GROUND AMONG ECONOMISTS.

         5  AND THIS COMMON GROUND MAKES IT TRULY REMARKABLE THAT

         6  THE GOVERNMENT'S PROPOSED MARKET EXCLUDES THE VERY

         7  THINGS THAT THE GOVERNMENT URGES--AND MICROSOFT

         8  AGREES--ARE SIGNIFICANT COMPETITIVE THREATS TO WINDOWS;

         9  NAMELY, NETSCAPE'S WEB-BROWSING SOFTWARE AND SUN'S

        10  JAVA.

        11           I INVITE YOUR HONOR TO CONSIDER THE

        12  MARKET-DEFINITION ISSUE BY READING EVERYTHING EXCEPT

        13  THE MARKET-DEFINITION SECTION OF THE GOVERNMENT'S

        14  PROPOSED FINDINGS.  IN EVERY OTHER SECTION OF THAT

        15  MASSIVE DOCUMENT, THE GOVERNMENT NOT ONLY ACKNOWLEDGES

        16  BUT PROCLAIMS THE COMPETITION FROM NETSCAPE AND SUN,

        17  AND OTHER MIDDLEWARE AS WELL AS NETWORK COMPUTERS AND

        18  NON-PC DEVICES.  THEY ACKNOWLEDGE THAT ALL THESE THINGS

        19  COMPETE FOR THE ATTENTION OF ISV'S AS PLATFORMS.  AND

        20  IT IS IN THAT RESPECT THAT THEY COMPETE DIRECTLY WITH

        21  WINDOWS BY OFFERING ALTERNATIVES TO IT.

        22           JAVA AND NETSCAPE'S WEB BROWSERS ARE NOT MERE

        23  FACILITATORS OF COMPETITION, AS MR. HOUCK AND MR. BOIES

        24  ASSERTED THIS MORNING, BASED ON PROFESSOR FISHER'S

        25  WRONG-HEADED RAILROAD-OVER-THE-MOUNTAINS ANALOGY.  YOU
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         1  WILL RECALL THAT:  THE RAILROADS BRINGING IN THE

         2  ADDITIONAL SUPPLY FROM EAST OF THE ROCKIES.  NOT ONLY

         3  IS THERE NO EVIDENCE ABOUT THIS SUPPOSED FACILITATION,

         4  BUT THESE TECHNOLOGIES ARE COMPETING PLATFORMS THAT

         5  HAVE THE POTENTIAL TO SUPPLANT WINDOWS.  THAT IS THE

         6  DEFINITION OF COMPETITION.

         7           WHEN MARC ANDREESSEN SAID NETSCAPE INTENDED TO

         8  REDUCE WINDOWS TO A SET OF POORLY DEBUGGED DEVICE

         9  DRIVERS, HE WAS SAYING THAT NETSCAPE INTENDED TO MAKE

        10  ITS WEB-BROWSING SOFTWARE THE ENVIRONMENT IN WHICH

        11  CONSUMERS SPEND THEIR TIME AND THE PLATFORM TO WHICH

        12  ISV'S WRITE THEIR APPLICATIONS.  AND NETSCAPE'S NEW

        13  OWNER, AOL, LIKEWISE INTENDS TO BECOME THE DE FACTO

        14  USER ENVIRONMENT, SO THE CONSUMERS NEVER LEAVE AOL FOR

        15  WINDOWS.

        16           AND SUN CERTAINLY CONTINUES TO PROMOTE JAVA AS

        17  A PLATFORM FOR DEVELOPING AND RUNNING APPLICATIONS.

        18  INDEED, IN GOVERNMENT EXHIBIT 57, WHICH IS

        19  MR. ALLCHIN'S MEMO THAT MR. BOIES REFERRED TO THIS

        20  MORNING, MR. ALLCHIN EXPRESSLY SAYS THAT WINDOWS IS

        21  SUBJECT TO OPERATING SYSTEM COMPETITION FROM JAVA.

        22           AND I INVITE YOUR HONOR TO READ THAT MEMO

        23  CAREFULLY.  THE GOVERNMENT HAS USED IT AND, I SUBMIT,

        24  MISUSED IT FREQUENTLY DURING THESE PROCEEDINGS.  IT IS

        25  QUITE CLEAR, I THINK, ON A CAREFUL READING THAT
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         1  MR. ALLCHIN IS SAYING, "WE ARE ENGAGED IN PLATFORM

         2  COMPETITION.  WE HAVE A SUCCESSFUL

         3  PLATFORM--WINDOWS--WE SHOULD NOT ALLOW OUR EFFORTS TO

         4  BE--TO LOSE THE FOCUS THAT THEY HAVE HAD AND TRY TO RUN

         5  WITH TWO PLATFORMS, ONE CALLED `IE' AND ONE CALLED

         6  `WINDOWS,' WHEN WINDOWS IS ALREADY THERE AND IS GREAT."

         7           ALL OF THESE PLATFORMS I REFERRED TO COMPETE

         8  WITH WINDOWS, BUT ALL ARE EXCLUDED FROM THE

         9  GOVERNMENT'S MARKET DEFINITION.  THE FACT OF THIS

        10  COMPETITION, I WANT TO SAY JUST AS AN ASIDE HERE,

        11  TOTALLY NEGATES MR. HOUCK'S CLAIM HERE THIS MORNING

        12  THAT COMPANIES WON'T COMMIT CAPITAL TO COMPETE WITH

        13  MICROSOFT.  IT'S VERY INTERESTING:  JUST GO LOOK AT

        14  AOL'S CAPITAL COMMITMENTS TO SUN AND SUN'S TO AOL IN

        15  THEIR STRATEGIC DEVELOPMENT AGREEMENT.

        16           NOW, I WANT TO PUT ASIDE THE GERRYMANDERING ON

        17  MARKET DEFINITION FOR A MINUTE AND ADVANCE THE FACT

        18  THAT EVEN WITHIN THAT DEFINITION IT IS NOT TRUE THAT

        19  WINDOWS IS A MONOPOLY PRODUCT.

        20           WHAT IS A MONOPOLY?  WINDOWS HAS NONE OF THE

        21  TRADITIONAL HALLMARKS OF MONOPOLY.  THERE IS NO

        22  SCARCITY OF THE ASSETS NEEDED TO DEVELOP OPERATING

        23  SYSTEMS:  CAPITAL.  THERE ARE LEGIONS OF SMART SOFTWARE

        24  DEVELOPERS IN THE WORLD.  THE GOVERNMENT EVEN CONCEDES

        25  THE CAPITAL IS THERE NOW.  ALL THAT THE GOVERNMENT
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         1  CONCEDES THAT BECAUSE SOFTWARE IS INTELLECTUAL

         2  PROPERTY, ANY COMPANY CAN READILY AND PROFITABLY

         3  SATISFY ALL DEMAND SIMPLY BY EXECUTING MORE LICENSE

         4  AGREEMENTS.  THERE IS NO CONSTRAINT ON OUTPUT.  THIS IS

         5  WHY, I THINK, FOR THE FIRST TIME, PROBABLY, IN A

         6  SECTION 2 CASE THERE HAS NOT BEEN A SINGLE WORD FROM

         7  THE GOVERNMENT, MUCH LESS ANY DATA OR ANALYSIS,

         8  SUGGESTING THAT MICROSOFT, IN ANY DEGREE, CONTROLS

         9  PRODUCTIVE CAPACITY IN THE ALLEGED MARKET, WHICH LEADS

        10  TO BARRIERS TO ENTRY, BECAUSE AS EVERYBODY ON BOTH

        11  SIDES OF THE AISLE RECOGNIZE, WITHOUT THE PROTECTION OF

        12  GENUINE BARRIERS TO ENTRY, A COMPANY CANNOT POSSESS

        13  MONOPOLY POWER.  ANY ATTEMPT TO CHARGE A PRICE ABOVE

        14  THE COMPETITIVE LEVEL FOR ANY APPRECIABLE PERIOD, WILL

        15  BRING ENTRY FROM NEW COMPANIES FORCING THE PRICE DOWN,

        16  ABSENT SIGNIFICANT BARRIERS TO ENTRY.

        17           NOW, WHAT ARE THE ALLEGED BARRIERS HERE?  ONE,

        18  AND ONLY ONE, THE SO-CALLED APPLICATIONS BARRIER TO

        19  ENTRY, WHICH HAS PREVIOUSLY BEEN HEARD OF AS AN

        20  ACADEMIC THEORY, AND ONE BEGUILING IN ITS SIMPLICITY,

        21  BUT UTTERLY INCONSISTENT WITH THE EVIDENCE IN THIS

        22  CASE.

        23           WHY, YOUR HONOR, IF ISV'S WRITE APPLICATIONS

        24  ONLY FOR WINDOWS, DOES SUN HAVE A MILLION PEOPLE IN ITS

        25  DEVELOPER COMMUNITY, DX 2792, OR AS IN DX 2794?  IF
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         1  ISV'S WRITE ONLY FOR WINDOWS, WHY DID 20,000 PEOPLE

         2  SHOW UP AT THE LAST JAVA DEVELOPERS CONFERENCE, WHICH

         3  SUN SAYS IS THE LARGEST DEVELOPERS CONFERENCE IN THE

         4  WORLD.  AND WHY, IF ISV'S WRITE APPLICATIONS ONLY FOR

         5  WINDOWS, WAS THERE A DELUGE OF NEW MACINTOSH SOFTWARE

         6  WRITTEN IN THE SIX MONTHS FOLLOWING APPLE'S RELEASE OF

         7  THE IMAC?  WHY, IF ISV'S WRITE APPLICATIONS ONLY FOR

         8  WINDOWS, ARE OPERATING SYSTEM INDEPENDENT WEB-BASED

         9  APPLICATIONS EMERGING IN DROVES, QUOTE, AS GORDON

        10  EUBANKS CONFIRMED IN HIS TESTIMONY?

        11           AND I POINT OUT THAT THIS IS THE NIGHTMARE

        12  SCENARIO OF GOVERNMENT'S EXHIBIT 21, WHICH MR. BOIES

        13  REFERRED TO THIS MORNING.  THAT NIGHTMARE SCENARIO HAS

        14  NOW BECOME REALITY.

        15           THE SIMPLE TRUTH, YOUR HONOR, IS THAT THERE IS

        16  NO APPLICATIONS BARRIER TO ENTRY.  THE EVIDENCE SHOWS

        17  ISV'S WILL WRITE APPLICATIONS FOR ANY PLATFORM, AN

        18  OPERATING SYSTEM MIDDLEWARE, BROWSER OR NON-PC DEVICE,

        19  OR THE WEB, THE WEB SERVERS, IF THEY THINK THEY CAN

        20  MAKE MONEY DOING IT.  WHATEVER COMMERCIAL OPPORTUNITY

        21  EXISTS, ENTREPRENEURS WILL SEIZE IT.  THAT'S THE FIRST

        22  LAW OF FREE ENTERPRISE.

        23           NOW, LET ME GO TO ANOTHER PROBLEM WITH THE

        24  GOVERNMENT'S THEORY OF MONOPOLY POWER, AND THAT IS THAT

        25  MICROSOFT DOESN'T BEHAVE LIKE A MONOPOLIST.
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         1  MICROSOFT'S INTENSIVE EFFORTS TO DEVELOP AND MARKET

         2  INNOVATIVE PRODUCTS THAT APPEAL TO CONSUMERS PROVE THAT

         3  WINDOWS IS NOT PROTECTED BY AN INSUPERABLE BARRIER TO

         4  ENTRY.  THE GOVERNMENT DOES NOT DENY THAT MICROSOFT

         5  DEVOTES A LARGER PERCENTAGE OF ITS REVENUES TO R&D THAN

         6  ANY OTHER SOFTWARE COMPANY.  NOR DOES THE GOVERNMENT

         7  DENY THAT MICROSOFT SPENDS MORE MONEY THAN ANY OTHER

         8  SOFTWARE COMPANIES ON PROVIDING SUPPORT TO ISV'S OF

         9  ABSOLUTE TERMS AND AS A PERCENTAGE OF REVENUES.  THESE

        10  INVESTMENTS ARE DISCUSSED IN DETAIL IN THE TESTIMONY OF

        11  PAUL MARITZ.

        12           MICROSOFT WOULDN'T MAKE THESE LARGE

        13  INVESTMENTS IF IT WERE IMMUNE FROM COMPETITION AS THE

        14  GOVERNMENT WOULD HAVE IT.  HOW MANY QUESTIONS DID THE

        15  GOVERNMENT ASK MR. MARITZ ABOUT THIS TESTIMONY WHICH

        16  GOES TO THE HEART OF THE MONOPOLY POWER ALLEGATION

        17  ABOUT WINDOWS?  ZERO.

        18           LET'S TURN TO THE PRICE OF WINDOWS.  A

        19  MONOPOLIST, BY DEFINITION, CAN CHARGE PRICES

        20  SUBSTANTIALLY ABOVE THE COMPETITIVE LEVEL FOR A

        21  SUSTAINED PERIOD.  WHAT'S THE GOVERNMENT'S EVIDENCE

        22  THAT MICROSOFT CHARGES A MONOPOLY PRICE?  PROFESSOR

        23  FISHER AND DR. WARREN-BOULTON SAID SO.  NOTHING MORE.

        24           HOW MUCH ABOVE THE COMPETITIVE LEVEL IS THE

        25  CURRENT PRICE OF WINDOWS?  THE GOVERNMENT HASN'T SAID.
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         1  WHAT WOULD THE PRICE OF WINDOWS BE IF MICROSOFT WERE

         2  NOT A MONOPOLY?  THE GOVERNMENT SAYS, "A LOT LESS, BUT

         3  DON'T ASK HOW MUCH."  THOSE ARE NOT HELPFUL ANSWERS.

         4           WHAT ANALYSIS UNDERLIES THEM?  NONE.

         5           PROFESSOR FISHER MADE THE STRONG ADMISSION

         6  THAT HE COULD NOT SAY THAT MICROSOFT HAD EVER CHARGED

         7  THE SHORT-RUN PROFIT MAXIMIZING PRICE FOR WINDOWS 95 OR

         8  WINDOWS 98.  BUT IF MICROSOFT WERE A MONOPOLIST WITH

         9  THE POWER TO CONTROL PRICE, YOU DON'T NEED A PH.D. IN

        10  ECONOMICS TO FIGURE OUT THAT MICROSOFT WOULD ALWAYS

        11  CHARGE THE SHORT-RUN PROFIT MAXIMIZING PRICE BECAUSE IT

        12  WOULD HAVE NO FEAR OF COMPETITORS COMING IN WITH LOWER

        13  PRICES AND BIDDING AWAY THE BUSINESS.

        14           WHY DID PROFESSOR FISHER RETREAT TO THIS

        15  ASSERTION?  BECAUSE HE HAD RUN OUT OF ANSWERS TO DEAN

        16  SCHMALENSEE'S PRICING ANALYSIS, WHICH REFUTES THE

        17  NOTION THAT WINDOWS IS A MONOPOLY PRODUCT.  I'M NOT

        18  GOING TO GO THROUGH THAT IN DETAIL, AS IT WAS DONE A

        19  NUMBER OF TIMES THROUGHOUT THE TRIAL, AND WE DISCUSSED

        20  IT EXTENSIVELY IN OUR PROPOSED FINDINGS, FROM 322 TO

        21  341.

        22           SUFFICE IT TO SAY THAT THE BEST PROFESSOR

        23  FISHER COULD DO WAS FIDDLE WITH DEAN SCHMALENSEE'S

        24  VARIABLES IN A WAY THAT GOT HIM WITHIN, QUOTE, A COUPLE

        25  OF HUNDRED DOLLARS OF WHAT WINDOWS ACTUALLY COSTS.
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         1           NOW, WINDOWS ISN'T PRICED LIKE THE NEW

         2  MERCEDES 600 SERIES OR THE SPACE SHUTTLE OR SOMETHING.

         3  WINDOWS COSTS OEM LESS THAN $65.  A COUPLE OF HUNDRED

         4  DOLLARS IS A VERY WIDE MARGIN, INDEED, ON A PRODUCT OF

         5  THAT PRICE.  ITS ORDERS OF MAGNITUDE.  THE GOVERNMENT

         6  HAS NEVER MANAGED TO EXPLAIN WHY MICROSOFT WOULD LEAVE

         7  THAT KIND OF MONEY ON THE TABLE:  ABOUT $20 BILLION A

         8  YEAR ON PROFESSOR FISHER'S CALCULATIONS, $20 BILLION A

         9  YEAR THAT WOULD GO DIRECTLY TO THE PROFIT LINE ON THE

        10  ANNUAL FINANCIAL STATEMENT.  $20 BILLION.

        11           WITHOUT EXPLAINING THAT, THE GOVERNMENT HAS

        12  FAILED TO MEET ITS BURDEN OF PROVING THAT MICROSOFT

        13  WIELDS MONOPOLY POWER.

        14           THEN WE COME TO THE SHIBBOLETH THAT THERE IS

        15  NO COMMERCIALLY VIABLE ALTERNATIVE TO WINDOWS.  AND

        16  HERE THE GOVERNMENT RELIES ON TESTIMONY FROM OEM'S,

        17  SOME OF WHICH WAS ALREADY REFERRED TO THIS MORNING,

        18  THAT THEY DON'T HAVE SUCH AN ALTERNATIVE, BUT WHAT

        19  THESE OEM'S HAVE ACTUALLY SAID IS THAT THEY WOULD NOT

        20  SWITCH FROM WINDOWS ON A WHOLESALE BASIS UNLESS THEY

        21  SAW CONSUMER DEMAND FOR SOME OTHER OPERATING SYSTEM.

        22           THAT TESTIMONY SUPPORTS OUR POSITION.  NOTHING

        23  FORCES THEM TO INSTALL WINDOWS ON THE VAST MAJORITY OF

        24  THEIR MACHINES.  THEY DO SO BECAUSE THEIR CUSTOMERS

        25  WANT WINDOWS, AND BECAUSE THEY CAN GET WINDOWS AT AN
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         1  ATTRACTIVE PRICE.  IT'S NOT BECAUSE OF NO OTHER

         2  OPERATING SYSTEMS OUT THERE.  BUT WHY, JUST AS AN

         3  EXAMPLE, WOULD ANY OEM, IN ITS RIGHT MIND, CHOOSE TO

         4  PRE-INSTALL OS/2 INSTEAD OF WINDOWS, WHEN OS/2 IS LESS

         5  FUNCTIONAL THAN WINDOWS, HAS NEVER BEEN POPULAR WITH

         6  CONSUMERS, AND COSTS MORE?

         7           THE EVIDENCE LEADS TO THE CONCLUSION, THE ONE

         8  CONCLUSION, THE GOVERNMENT SIMPLY CANNOT ENTERTAIN:  IF

         9  OEM'S HAD NO COMMERCIALLY VIABLE ALTERNATIVES TO

        10  WINDOWS 98, IT IS BECAUSE THERE IS NO APPRECIABLE

        11  CONSUMER DEMAND FOR ALTERNATIVES.

        12           WINDOWS 98 PROVIDES GREAT VALUE AT A FAIR

        13  PRICE, AND IF OEM'S SAW CONSUMER DEMAND FOR OTHER

        14  OPERATING SYSTEMS, THEY WOULD RUSH TO MEET THAT DEMAND,

        15  AS THE RECORD SHOWS THEY STARTED TO DO WITH LINUX.

        16           NOW, I WANT TO TOUCH VERY BRIEFLY ON THE

        17  GOVERNMENT'S CLAIM THAT MICROSOFT ATTEMPTED TO

        18  MONOPOLIZE THE SO-CALLED INTERNET BROWSER MARKET, AND I

        19  SAY "SO-CALLED" BECAUSE, AS A THRESHOLD MATTER, THERE

        20  IS NO SUCH MARKET TO MONOPOLIZE.  AS MICROSOFT AND

        21  OTHER OPERATING SYSTEM VENDORS HAVE RECOGNIZED,

        22  WEB-BROWSING FUNCTIONALITY IS A NATURAL PART OF AN

        23  OPERATING SYSTEM.  IF YOU WILL TAKE A LOOK AT

        24  DEFENDANT'S EXHIBIT 2098--THIS IS AT B-1--WHICH SHOWS

        25  THAT WEB-BROWSING FUNCTIONALITY IS A STANDARD FEATURE
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         1  IN ALL OPERATING SYSTEMS THAT ARE OUT THERE TODAY.

         2           AND AS AOL AND NETSCAPE HAVE REALIZED, THE

         3  VALUE OF WEB-BROWSING SOFTWARE DISTRIBUTED, APART FROM

         4  AN OPERATING SYSTEM, IS ENTIRELY DERIVATIVE.  IT IS NOT

         5  AN INCOME SOURCE BUT, IN AOL'S CASE, A MEANS TO

         6  GENERATE SUBSCRIPTIONS TO ITS ONLINE SERVICES OR FOR

         7  NETSCAPE THE CONNECTED CLIENT THAT DRIVES TRAFFIC TO A

         8  REVENUE-GENERATING WEB PORT.

         9           NOW, THE RECORD IS CLEAR, AND THE GOVERNMENT,

        10  OF COURSE, NEVER FORGETS IT, THAT AT ONE TIME NETSCAPE

        11  EARNED MONEY FROM LICENSING ITS WEB-BROWSING SOFTWARE.

        12  BUT, YOUR HONOR, THAT'S ABSOLUTELY SO.  EVEN AS IT WAS

        13  DOING SO, NETSCAPE UNDERSTOOD THAT THERE WAS NO

        14  LONG-TERM BUSINESS OPPORTUNITY THERE.  AND I REMIND YOU

        15  OF JIM CLARK'S TESTIMONY AND OF THE PROSPECTUS.  AND I

        16  SUGGEST ALSO DEFENDANT'S EXHIBIT 6 AND 40 AND

        17  GOVERNMENT EXHIBIT 540.  NETSCAPE EXPLOITED THE BRIEF

        18  MOMENT WHEN NAVIGATOR HAD BECOME SYNONYMOUS WITH THE

        19  INTERNET.  THIS WAS A WINDOW OF OPPORTUNITY THAT CLOSED

        20  WHEN THE OPERATING SYSTEM VENDORS EFFECTIVELY EXECUTED

        21  ON THE VERY STRATEGY THAT JIM CLARK AND THE NETSCAPE

        22  PROSPECTUS HAD FORESEEN.

        23           THIS WAS BEFORE OPERATING SYSTEM VENDORS BEGAN

        24  INCLUDING QUALITY WEB-BROWSING SOFTWARE AT NO CHARGE.

        25  IT WAS ALSO BEFORE WEB-BROWSING SOFTWARE WAS
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         1  DISTRIBUTED FOR FREE TO ISV'S, ISP'S AND OLS'S.

         2           SO, THERE IS NO INTERNET WEB-BROWSING SOFTWARE

         3  MARKET IN ANY OF THE ORDINARY UNDERSTANDING OF A

         4  MARKET, BUT OKAY, LET'S ASSUME, ARGUENDO, THAT THERE

         5  IS.  AND HERE WE GO BACK TO THE COURT'S SUMMARY

         6  JUDGMENT OPINION, WHERE THE COURT RECOGNIZED THAT THE

         7  GOVERNMENT, IN ORDER TO PROVE THIS CLAIM IT HAD

         8  ASSERTED FOR ATTEMPTED MONOPOLIZATION, HAD TO PROVE, IN

         9  ADDITION TO WRONGFUL CONDUCT, ONE, THAT MICROSOFT HAD

        10  ACTED WITH A SPECIFIC INTENT TO MONOPOLIZE; AND TWO,

        11  THAT THERE NOW IS A DANGEROUS PROBABILITY OF

        12  MICROSOFT'S ACHIEVING THE MONOPOLY.

        13           LET'S TAKE EACH REQUIREMENT IN TURN.  WHAT IS

        14  THE EVIDENCE THAT MICROSOFT HARBORED A SPECIFIC INTENT

        15  TO MONOPOLIZE?  ZERO.  IN ITS RECENT MEMORANDUM

        16  INCLUDED IN ITS REVISED PROPOSED FINDING, THE

        17  GOVERNMENT SAYS THAT SUCH AN INTENT--AND THIS WAS SAID

        18  THIS MORNING--SHOULD BE INFERRED FROM CONDUCT.  BUT IN

        19  THE REVISED PROPOSED FINDING MEMORANDUM, THE GOVERNMENT

        20  CITES ONLY THREE DOCUMENTS IN SUPPORT OF THIS INFERENCE

        21  THAT THEY ASKED THE COURT TO DRAW, ALL OF WHICH SAY

        22  NOTHING MORE THAN THAT MICROSOFT WANTED TO INCREASE

        23  USAGE OF IE IN ORDER TO REDUCE NETSCAPE'S DOMINANCE.

        24  IF THAT QUALITY OF EVIDENCE SHOWS SPECIFIC INTENT TO

        25  ACHIEVE MONOPOLY, EVERY COMPANY THAT WRITES A MARKETING
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         1  PLAN IN WHICH IT SAYS IT INTENDS TO BECOME THE MARKET

         2  LEADER HAS EVINCED A SPECIFIC INTENT TO MONOPOLIZE.

         3  AND, YOUR HONOR, I PROMISE YOU, THOSE PLANS ARE IN THE

         4  FILES OF EVERY FORTUNE 1000 COMPANY:  "WE WANT TO BE

         5  NUMBER ONE," THAT'S GOSPEL IN INDUSTRY, AND THEY'RE

         6  ALWAYS TRYING TO DO IT.  THAT IS NOT A SPECIFIC INTENT

         7  TO MONOPOLIZE.

         8           THE GOVERNMENT IS ALSO INCONSISTENT ABOUT WHAT

         9  IT WAS WE HAD SET OUT TO DO.  WE HEARD HERE TODAY WE

        10  SET OUT TO BECOME A MONOPOLIST, BUT SOMETIMES, THEY

        11  SAY, THAT MICROSOFT DID NOT INTEND TO BECOME A

        12  MONOPOLIST.  I SUGGEST THE COURT HERE LOOK AT THEIR

        13  PROPOSED FINDINGS 359.3 AND 390.1.  HERE, THEY SAY

        14  MICROSOFT SET OUT ONLY TO ATTAIN A 50 PERCENT SHARE OF

        15  THIS MARKET BECAUSE THAT WAS THE MAGIC NUMBER

        16  SUPPOSEDLY REQUIRED TO PROTECT WINDOWS, AND THAT WE

        17  DIDN'T NEED TO, QUOTE, MONOPOLIZE THAT MARKET TO

        18  PROTECT WINDOWS.

        19           NOW, THAT STATEMENT CAN'T BE RECONCILED WITH

        20  THE ALLEGATION THAT MICROSOFT HAD A SPECIFIC INTENT TO

        21  MONOPOLIZE, AND THAT CONCESSION IS GROUNDS ALONE FOR

        22  DISMISSAL OF THIS CLAIM.

        23           LET'S GO TO DANGEROUS PROBABILITY.  THE

        24  EVIDENCE THERE IS EQUALLY DEFICIENT.  NOW THE

        25  GOVERNMENT ONLY ASSERTS THAT THERE WAS A DANGEROUS
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         1  PROBABILITY IN THE PAST TENSE, WAS, SOMETIME A

         2  DANGEROUS PROBABILITY, THAT MICROSOFT WOULD OBTAIN

         3  MONOPOLY POWER IN THIS ALLEGED MARKET.  THAT ASSERTION

         4  IS WRONG, BUT IT'S ALSO IRRELEVANT BECAUSE WHAT THEY

         5  GOT TO SHOW IS A DANGEROUS PROBABILITY NOW.

         6           NOW, IT'S WRONG BECAUSE THERE IS NO EVIDENCE

         7  IN THE RECORD THAT DEMONSTRATES EVEN A REMOTE

         8  POSSIBILITY THAT MICROSOFT WOULD OBTAIN A MONOPOLY IN

         9  WEB-BROWSING SOFTWARE.  AND AS I SAID, IT'S IRRELEVANT

        10  BECAUSE THE QUESTION IS WHAT IS DANGEROUSLY PROBABLE

        11  TODAY WHEN THE COURT'S INJUNCTIVE POWERS ARE INVOKED?

        12  AND ON THAT QUESTION, THE ANSWER IS VERY CLEAR.  AOL'S

        13  ACQUISITION OF NETSCAPE HAS RENDERED RIDICULOUS THE

        14  CONTENTION THAT MICROSOFT COULD OBTAIN A MONOPOLY IN

        15  THE SO-CALLED INTERNET BROWSER MARKET.

        16           LET'S TAKE A LOOK AT DEFENDANT'S EXHIBIT 2765,

        17  WHERE DEAN SCHMALENSEE HAS SHOWN THAT AOL NOW CONTROLS

        18  ROUGHLY 60 PERCENT OF ALL WEB-BROWSING SOFTWARE IN USE.

        19  THAT'S ITS PROPRIETARY CLIENT AND NETSCAPE NAVIGATOR

        20  AND COMMUNICATOR PRODUCTS.

        21           WHAT DOES THE GOVERNMENT SAY ABOUT THIS?  NOT

        22  MUCH.  AGAIN, IT QUOTES THESE AOL PUBLIC RELATIONS

        23  DOCUMENTS, AND AGAIN THAT SPIN IS NOT REALITY.

        24           LET'S LOOK AT WHAT AOL'S BUSINESS PLANNING

        25  DOCUMENTS SAY.  DEFENDANT'S EXHIBIT 2368 SAYS, BUT THIS
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         1  IS AOL'S STRATEGIC DEVELOPMENT AND MARKETING AGREEMENT

         2  WITH SUN, SAYS THEY PLAN TO, QUOTE, SUSTAIN AND GROW

         3  LEADERSHIP IN THE BROWSER MARKETPLACE BY DEVELOPING A

         4  WHOLE NEW GENERATION OF WEB-BROWSING SOFTWARE.

         5           THEN, IN DEFENDANT'S EXHIBIT 2518, AOL'S BOARD

         6  WAS INFORMED THAT NETSCAPE IS A VIABLE ALTERNATIVE TO

         7  MICROSOFT AS A BROWSER PROVIDER TO US.

         8           THEN, IN 2509, AOL OUTLINES ITS PLAN AGAIN TO

         9  EXTEND AOL'S CONTROL OVER THE DESKTOP AND ULTIMATELY

        10  MAKE THE AOL AND NETSCAPE CLIENTS, RIDING ON THE SUN

        11  BROWSER, THE EFFECTIVE OPERATING SYSTEM USED BY MOST

        12  PC'S.

        13           WHAT STEVE CASE TOLD AOL'S BOARD OF DIRECTORS

        14  WASN'T WHAT HE TOLD THE WASHINGTON POST.  THERE IS NO

        15  DANGEROUS PROBABILITY THAT MICROSOFT WILL OBTAIN

        16  MONOPOLY POWER IN, QUOTE, INTERNET BROWSERS.  IT WASN'T

        17  EVER GOING TO HAPPEN ANYWAY, AND NOW AOL ALONE CAN

        18  ASSURE THAT IT WON'T HAPPEN.

        19           AND WHILE WE ARE ON THIS POINT, I WANT TO NOTE

        20  THAT THE AOL/NETSCAPE/SUN TRANSACTION IS IMPORTANT FOR

        21  REASONS FAR BEYOND THE ATTEMPTED MONOPOLIZATION CLAIM

        22  WHICH IT MAKES RIDICULOUS.  THESE TRANSACTIONS ARE

        23  EMBLEMATIC OF THE DYNAMISM OF THE SOFTWARE INDUSTRY IN

        24  WHICH COMPETITORS EMERGED FROM UNEXPECTED PLACES, AND

        25  THE COMPETITIVE LANDSCAPE CAN BE RADICALLY ALTERED
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         1  OVERNIGHT.  THEY ILLUSTRATE THE FATAL FLAWS IN THE

         2  GOVERNMENT'S STATIC APPROACH FOR ANALYZING COMPETITION.

         3  IN THE WORLD IN WHICH MICROSOFT OPERATES, THE ONLY

         4  CONSTANT IS CHANGE.

         5           YOUR HONOR, THIS WOULD BE A CONVENIENT TIME

         6  FOR A BREAK.  I'M GOING TO A NEW SUBJECT.

         7           THE COURT:  ALL RIGHT.  ABOUT 15 MINUTES.

         8           (BRIEF RECESS.)

         9           THE COURT:  ALL RIGHT, SIR.

        10           MR. WARDEN:  I'M GOING TO TURN NOW TO

        11  DISTRIBUTION FORECLOSURE.

        12           THE COURT:  ALL RIGHT.

        13           MR. WARDEN:  WHICH, AS YOUR HONOR WILL RECALL,

        14  WAS AT THE HEART OF THE CASE WHEN PLAINTIFFS CAME IN

        15  HERE MAY, A YEAR AGO, AND SOUGHT EMERGENCY INJUNCTIVE

        16  RELIEF.  THE CLAIM ON WHICH THEY SOUGHT THAT RELIEF HAS

        17  TURNED OUT TO BE SHEER FANTASY.

        18           NOW, THE COURT SAID THE GOVERNMENT MUST

        19  ESTABLISH FORECLOSURE, QUOTE, MUST ESTABLISH

        20  FORECLOSURE, ON THE ORDER OF GREATER THAN 40 PERCENT,

        21  CLOSED QUOTE, OF THE ALLEGED INTERNET BROWSER MARKET.

        22  IN OTHER WORDS, THEY HAD TO SHOW THAT NETSCAPE WAS

        23  PREVENTED FROM DISTRIBUTING ITS WEB-BROWSING SOFTWARE

        24  TO MORE THAN 40 PERCENT OF THE CONSUMERS WHO WOULD HAVE

        25  CONSIDERED AND MIGHT HAVE DECIDED USING.
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         1           THEY HAVEN'T DONE THAT.  THEY HAVE IGNORED

         2  THAT DIRECTIVE TOTALLY.  THEY HAVE OFFERED NO PIECE OF

         3  EVIDENCE OR ANALYSIS THAT PURPORTS TO PROVIDE THAT

         4  QUANTIFICATION.

         5           IN THE FIRST ROUND OF PROPOSED FINDINGS, THEY

         6  DIDN'T PROPOSE A SINGLE FINDING RELATING TO THIS ISSUE.

         7  WHEN WE POINTED THAT OUT, THEY TRIED TO REMEDY IT BY

         8  POSTULATING--AND THIS IS ALL IT

         9  IS--POSTULATING--FORECLOSURE, DISTRIBUTION FORECLOSURE,

        10  FROM WHATEVER PERCENTAGE OEM'S AND ISP'S DIDN'T

        11  DISTRIBUTE NETSCAPE'S WEB-BROWSING SOFTWARE AS THE

        12  GOVERNMENT SEES IT.

        13           NOW, TO GIVE AN EXAMPLE, THE GOVERNMENT NOW

        14  ARGUES THAT BECAUSE NETSCAPE HAD ACHIEVED A 22 PERCENT

        15  PENETRATION IN THE OEM CHANNEL BEFORE COMPAQ, IT

        16  NECESSARILY FOLLOWS THAT MICROSOFT FORECLOSED NETSCAPE

        17  FROM THE REMAINING 78 PERCENT OF THAT CHANNEL.  AND

        18  THAT'S NONSENSE.  JUST BECAUSE THE COMPANY HAS LESS

        19  THAN 100 PERCENT PENETRATION IN ANY GIVEN DISTRIBUTION

        20  CHANNEL, DOES NOT MEAN--CANNOT MEAN--IN AND OF ITSELF,

        21  THAT THAT COMPANY'S ACCESS TO THE REMAINDER OF THE

        22  CHANNEL HAS BEEN FORECLOSED BY A COMPETITOR.  CAN'T

        23  MEAN THAT.  IT COULD BE, WHO KNOWS WHAT REASON THERE IS

        24  FOR THAT?

        25           IN ANY EVENT, THAT'S WHAT THEY TRIED TO DO.
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         1  DOESN'T WORK.  BUT WHAT'S AT ISSUE IS NOT FORECLOSURE

         2  IN A PARTICULAR DISTRIBUTION CHANNEL, BUT FORECLOSURE

         3  FROM ACCESS TO CONSUMERS IF CONSUMERS CAN BE REACHED

         4  THROUGH MANY DIFFERENT CHANNELS, AS THEY CAN IN THIS

         5  BUSINESS, EVEN TOTAL 100 PERCENT TRUE FORECLOSURE, NOT

         6  JUST LACK OF PRESENCE, BUT TRUE FORECLOSURE OF A

         7  PARTICULAR CHANNEL DOES NOT FORECLOSE ACCESS TO ANY

         8  PARTICULAR PERCENTAGE OF CONSUMERS, MAYBE TO NO

         9  CONSUMERS.

        10           THE GOVERNMENT PRESENTED NO EVIDENCE--I

        11  REPEAT, NO EVIDENCE--THAT NETSCAPE WAS PREVENTED FROM

        12  GETTING ITS WEB-BROWSING SOFTWARE INTO THE HANDS OF

        13  CONSUMERS.  INSTEAD, WE HAVE THIS CONFUSION ABOUT

        14  FOCUSING ON THEIR PENETRATION AND PARTICULAR CHANNELS

        15  AND THE PROVISIONS OF MICROSOFT'S ICP, ISP, AND OLS

        16  CONTRACTS.  BUT, YOUR HONOR, I CANNOT EMPHASIZE ENOUGH

        17  THAT THOSE CONTRACTS ARE RELEVANT ONLY TO THE EXTENT

        18  THAT THEY PREVENTED NETSCAPE FROM DISTRIBUTING ITS

        19  WEB-BROWSING SOFTWARE TO MORE THAN 40 PERCENT OF

        20  PROSPECTIVE USERS.

        21           ABSENT SUCH PROOF, WHATEVER THE TERMS OF THOSE

        22  CONTRACTS, WHATEVER THEIR DURATIONS, THEY ARE OF NO

        23  DECISIONAL SIGNIFICANCE.

        24           NOW, WHAT DOES THE GOVERNMENT POINT TO?

        25  FIRST, THE PROCLAMATIONS OF JAMES BARKSDALE, WHICH WE
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         1  SAW EARLIER THIS AFTERNOON, ARE CONTRARY TO THE

         2  REPRESENTATIONS THAT NETSCAPE MADE TO AOL.  THEN THEY

         3  POINT TO THE TESTIMONY OF PROFESSOR FISHER, PARAGRAPH

         4  212 OF HIS DIRECT, WHO ONCE AGAIN EXPRESSES AN OPINION

         5  WITHOUT QUALIFICATION, AND ONCE AGAIN PROVES TO BE

         6  WRONG.  HERE HE SAYS THAT OUR CONTRACTS, WHICH HE'S

         7  BEEN TALKING ABOUT, EFFECTIVELY EXCLUDE NETSCAPE AND

         8  OTHER BROWSER COMPETITORS FROM THE MARKET, QUOTE,

         9  LIMITING THEM TO A DECLINING BASE OF EXISTING USERS.

        10  PURE BALONEY.

        11           WHAT ANALYSIS DID PROFESSOR FISHER PERFORM IN

        12  SUPPORT OF THAT DECLINING BASE?  THERE IT IS, YOUR

        13  HONOR.  THERE'S HIS ANALYSIS.

        14           NOW, WHAT WOULD HE HAVE LEARNED IF HE HAD GONE

        15  TO LOOK AT THE FACTS?  HE WOULD HAVE LEARNED WHAT DEAN

        16  SCHMALENSEE PRESENTED IN DEFENDANT'S EXHIBIT 2098,

        17  WHICH SHOWS THAT THERE HAS BEEN NO DECLINE IN

        18  NETSCAPE'S USER BASE, NOR DOES AOL SEE NETSCAPE'S USER

        19  BASE DECLINING.  HERE THEY SAY IN DEFENDANT'S EXHIBIT

        20  2518 THAT AN EXPLODING OVERALL NUMBER OF USERS LEADS US

        21  TO EXPECT 10 MILLION NEW BROWSER CUSTOMERS OVER THE

        22  NEXT 18 MONTHS.

        23           AND GOLDMAN, SACHS, WHICH ADVISED AOL THAT

        24  NETSCAPE WAS WORTH BUYING, PROJECTED THAT THE USERS OF

        25  NETSCAPE'S WEB-BROWSING SOFTWARE WOULD INCREASE FROM
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         1  42.6 MILLION IN 1997 TO 108.7 MILLION IN THE YEAR 2002,

         2  A COMPOUND ANNUAL GROWTH RATE OF 21 PERCENT.  NOT BAD.

         3  AND HARDLY A DECLINING BASE OF USERS, MORE THAN

         4  DOUBLING IN FIVE YEARS.  NO, PROFESSOR FISHER JUST

         5  DIDN'T BOTHER TO LOOK AT THE FACTS.

         6           NOW, I REMIND THE COURT AS WELL, HAVING

         7  PRESENTED THIS INFORMATION, THAT THESE NUMBERS REFERRED

         8  TO PEOPLE WHO BOTH RECEIVED COPIES OF NETSCAPE'S

         9  WEB-BROWSING SOFTWARE AND ACTUALLY USE IT.  THAT IS NOT

        10  THE FOCUS IN A DISTRIBUTION FORECLOSURE CLAIM, WHICH IS

        11  WHAT THE CLAIM IS HERE.  THAT'S THE ONLY CLAIM ASSERTED

        12  HERE.

        13           AND HERE IS WHAT NETSCAPE SAID ON THE SUBJECT

        14  OF DISTRIBUTION.  THEY TOLD AOL THAT THEIR CLIENT

        15  DISTRIBUTION WAS APPROXIMATELY 160 MILLION COPIES PER

        16  YEAR, ESTIMATE.  THAT WAS THEIR ESTIMATE.  AND YOUR

        17  HONOR WILL RECALL THE MANY OTHERS STATISTICS THAT HAVE

        18  BEEN PUT IN, BUT THIS IS AN AMAZING STATISTIC, AND IT

        19  HAS FORCED THE GOVERNMENT FINALLY TO CONCEDE IN ITS

        20  PROPOSED FINDINGS THAT NETSCAPE DID, IN FACT,

        21  DISTRIBUTE HUGE QUANTITIES OF ITS WEB-BROWSING SOFTWARE

        22  DURING THE VERY PERIOD THEY WERE SUPPOSEDLY FORECLOSED

        23  BY MICROSOFT FROM DOING SO.  THAT OUGHT TO BE THE END

        24  OF THIS, BUT I'M GOING TO DISCUSS THE OTHER RED

        25  HERRINGS AND NON SEQUITURS ON FORECLOSURE.

                                                           53

         1           AND WE HEARD THIS AGAIN THIS MORNING THAT THE

         2  OEM AND THE ISP CHANNELS ARE THE MOST EFFECTIVE.  THE

         3  EVIDENCE, HOWEVER, SHOWS THAT OTHER CHANNELS OF

         4  DISTRIBUTION, NOTABLY DOWNLOADING FROM THE INTERNET,

         5  ARE INEXPENSIVE, WIDELY USED, AND QUITE EFFECTIVE IN

         6  GENERATING NEW USERS OF WEB-BROWSING SOFTWARE.  NOR ARE

         7  THESE CHANNELS INEFFICIENT, AS THE GOVERNMENT WOULD

         8  HAVE IT.  THE GOVERNMENT SAYS DOWNLOADS SOMETIMES FAIL.

         9  DOWNLOADS SOMETIMES TAKE TIME.  TO SOME EXTENT, TRUE,

        10  YOUR HONOR, BUT NOT SUFFICIENT TO SHOW FORECLOSURE.

        11           THE EVIDENCE SHOWS THAT DOWNLOADING IS A

        12  VIRTUALLY COST-FREE METHOD OF DISTRIBUTING WEB-BROWSING

        13  SOFTWARE, AND THAT IT HAS BEEN USED BY MILLIONS OF

        14  CONSUMERS.

        15           ONCE AGAIN, LET'S LOOK AT WHAT JIM CLARK,

        16  NETSCAPE'S FOUNDER AND CHAIRMAN, HAS TO SAY, (VIDEOTAPE

        17  PLAYED):

        18                "QUESTION:  DO YOU AGREE, DR. CLARK, THAT

        19           THE INTERNET ITSELF IS AN UNPARALLELED

        20           DISTRIBUTION CHANNEL FOR SOFTWARE?

        21                MS. DE MORY:  OBJECT.

        22                QUESTION:  WHY IS THAT?

        23                ANSWER:  BECAUSE IT'S AN ELECTRONIC

        24           DISTRIBUTION SYSTEM FOR ALL KINDS OF

        25           INFORMATION, AND ONE FORM OF INFORMATION IS
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         1           THE BITS IN THE SOFTWARE CODE.

         2                QUESTION:  WHY DOES THE FACT THAT YOU CAN

         3           DISTRIBUTE SOFTWARE BITS ELECTRONICALLY OVER

         4           THE INTERNET MATTER TO A COMPANY LIKE

         5           NETSCAPE?

         6                MR. KUSINITZ:  OBJECTION.

         7                THE WITNESS:  WHY DOES IT MATTER TO A

         8           COMPANY LIKE NETSCAPE?  IT'S A LESS EXPENSIVE

         9           DISTRIBUTION SYSTEM.

        10                QUESTION:  LESS EXPENSIVE THAN WHAT?

        11                ANSWER:  CONVENTIONAL DISTRIBUTION

        12           CHANNELS FOR SOFTWARE.

        13                QUESTION:  YOU YOURSELF HAVE REFERRED TO

        14           THE INTERNET AS THE LOWEST COST DISTRIBUTION

        15           SYSTEM IN THE WORLD FOR SOFTWARE; IS THAT

        16           CORRECT?

        17                ANSWER:  I DON'T RECALL SPECIFICALLY

        18           DOING THAT, BUT IT'S WHAT I BELIEVE.

        19                QUESTION:  YOU BELIEVE THAT TO BE TRUE?

        20           YOU HAVE TO GIVE AN AUDIBLE--

        21                MR. KUSINITZ:  IS THERE AN ANSWER?

        22                ANSWER:  SAY AGAIN.

        23                QUESTION:  YOU HAVE TO GIVE AN AUDIBLE

        24           ANSWER.  YOU SHOOK YOUR HEAD YES, BUT THE

        25           COURT REPORTER CAN'T TAKE THAT DOWN.
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         1                YOU BELIEVE THAT TO BE TRUE, AS YOU SIT

         2           HERE TODAY, THAT THE INTERNET IS THE LOWEST

         3           COST DISTRIBUTION SYSTEM FOR SOFTWARE IN THE

         4           WORLD; IS THAT RIGHT?

         5                ANSWER:  BEST I KNOW.

         6                QUESTION:  DO YOU BELIEVE THAT ANY

         7           ACTIONS TAKEN BY MICROSOFT HAVE INTERFERED

         8           WITH NETSCAPE'S ABILITY TO UTILIZE THE

         9           INTERNET AS A DISTRIBUTION MECHANISM?

        10                ANSWER:  NO."

        11           YOUR HONOR, THAT ENDS WITH AN UNQUALIFIED "NO"

        12  FROM A MAN WHO CAN'T BE DISMISSED AS SOME KIND OF A

        13  FLAKE.  THIS IS THE GUY WHO PUT NETSCAPE TOGETHER AND

        14  THEN SOLD IT TO AOL FOR A PRICE THAT YIELDED HIM A

        15  BILLION DOLLARS OR SO IN FOUR YEARS.  NOT A FLAKE.

        16           AND THE GOVERNMENT SAYS, "WELL, IT USED TO BE

        17  THAT DOWNLOADING WAS PRETTY GOOD, BUT IT ISN'T GOOD

        18  ANYMORE.  THE DATE OF THE DEPOSITION IS STAMPED RIGHT

        19  ON THERE:  JULY 1998.  AND HE SAYS, NOT ONLY IS IT THE

        20  BEST, BUT MICROSOFT--UNEQUIVOCALLY, MICROSOFT HAS DONE

        21  NOTHING TO INTERFERE WITH NETSCAPE'S USE OF THE

        22  CHANNEL.

        23           THE GOVERNMENT FLEES ULTIMATELY TO FIND

        24  SUPPORT FOR SOME KIND OF FORECLOSURE CLAIM TO SOMETHING

        25  THAT REALLY IS A REPUDIATION OF THE CLAIM.  SINCE IT
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         1  CAN'T PROVE FORECLOSURE, THE GOVERNMENT NOW CONTENDS

         2  ONLY THAT MICROSOFT RAISED NETSCAPE'S COSTS OF

         3  OBTAINING THE DISTRIBUTION NETSCAPE ADMITTEDLY HAD,

         4  THIS SO-CALLED RAISING RIVALS' COSTS THEORY IS JUST

         5  THAT, A THEORY OF ACADEMIC ECONOMISTS, NEVER APPLIED IN

         6  A FORECLOSURE CASE.  AND IT'S EASY TO SEE WHY.

         7           COMPETITION RAISES RIVALS' COSTS, YOUR HONOR.

         8  ANY EFFORT TO UNSEAT A DOMINANT FIRM, AS THE PARTIES

         9  AGREE NETSCAPE WAS, WILL RAISE THAT FIRM'S COSTS.

        10  NETSCAPE'S COSTS WERE HIGHER AS A RESULT OF HAVING TO

        11  KEEP UP MICROSOFT'S RAPID IMPROVEMENT OF INTERNET

        12  EXPLORER.  BUT THE RACE TO BE THE BEST, TO DEVELOP

        13  QUICKLY THE BEST WEB-BROWSING SOFTWARE, WAS CLEARLY

        14  GOOD FOR CONSUMERS.  THAT'S COMPETITION AND INNOVATION.

        15           WHAT PRINCIPLE HAS THE GOVERNMENT ARTICULATED

        16  THAT WOULD ENABLE ANYONE TO DISTINGUISH LAWFUL

        17  COMPETITION THAT RAISES RIVALS' COSTS FROM ALLEGEDLY

        18  WRONGFUL CONDUCT THAT ALSO RAISES RIVALS' COSTS?  NONE.

        19  NOT A WORD OF TESTIMONY OR A SHRED OF ANALYSIS.  THAT

        20  IS WHY THIS THEORY IS SO UTTERLY USELESS IN PRACTICE.

        21           ALL MARKETING AND DISTRIBUTION EFFORTS, IF

        22  THEY'RE SUCCESSFUL, MAY CAUSE YOUR COMPETITORS' COSTS

        23  TO GO UP, AS HE TRIES TO MEET YOUR EFFICIENCY AND RANGE

        24  IN THOSE AREAS AS WELL.  SAME WITH ADVERTISING.  THIS

        25  THEORY WOULD RENDER ILLEGAL OR, AT LEAST, SUSPECT A
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         1  VERY WIDE RANGE, INDEED, OF BUSINESS CONDUCT THAT IS

         2  COMPETITION AND DOES BENEFIT CONSUMERS.

         3           NOW, BEFORE LEAVING THIS SUBJECT, I'M GOING TO

         4  DISCUSS THE ICP, ISP, OLS AND OEM ISSUES INDIVIDUALLY,

         5  AND I WILL BE AS BRIEF AS I CAN ON THESE, BECAUSE AS I

         6  SAID, I DON'T THINK THEY HAVE ANY RELEVANCE AT ALL

         7  BECAUSE THEY HAVEN'T PRODUCED FORECLOSURE.

         8           ON THE ICP CONTRACTS, THE RECORD IS CLEAR.

         9  WILL POOLE TESTIFIED THEY COVERED ONLY 31 OF THE MORE

        10  THAN 5,000 COMMERCIALLY SIGNIFICANT WEB SITES, AND ONLY

        11  OF THE 25 MOST FREQUENTLY VISITED.  ONLY SIX OF THE

        12  TWENTY-FOUR ICP'S IN THESE CONTRACTS DISTRIBUTED ANY

        13  WEB-BROWSING SOFTWARE AT ALL.  SIX OUT OF TWENTY-FOUR.

        14  THE CONTRACTS ALL LONG AGO EXPIRED BY THEIR OWN TERMS.

        15  THEY'RE NOT BEING RENEWED.  CONSUMERS HAD NO ENTHUSIASM

        16  FOR THE CHANNEL BAR.  AND THESE CONTRACTS WERE IN

        17  EFFECT FOR ONLY ABOUT SEVEN MONTHS.  THIS ISSUE IS

        18  DEAD.  IT SHOULD HAVE BEEN DEAD ON ARRIVAL.

        19           AS TO THE ISP CONTRACTS, MR. MYHRVOLD

        20  TESTIFIED THAT ONLY TEN OF MORE THAN THE 4500 ISP'S

        21  APPEARED IN THE WINDOWS 95 REFERRAL SERVER, AND THAT

        22  EACH AND EVERY ONE OF THOSE TEN DISTRIBUTED NETSCAPE'S

        23  BROWSING SOFTWARE TO SOME OF ITS SUBSCRIBERS.  THE

        24  CHALLENGE PROVISION OF THESE CONTRACTS WERE WAIVED IN

        25  APRIL OF LAST YEAR.  THEY'RE NOT IN THE NEW CONTRACTS.
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         1  EVEN IN THE SHORT TIME THEY WERE IN EFFECT, ISP'S AND

         2  THE WINDOWS 95 REFERRAL SERVER DISTRIBUTED, IN TOTAL,

         3  MILLIONS OF COPIES OF NETSCAPE NAVIGATOR.

         4           WHERE IS THE FORECLOSURE?  THERE IS NONE.

         5           NO, ON THE OLS FRONT, I'M GOING TO FOCUS FOR A

         6  MINUTE ON AOL BECAUSE THAT'S WHAT WE DISCUSSED REALLY

         7  AT THE TRIAL, AND BECAUSE AOL CONTROLS MORE THAN 40

         8  PERCENT OF ALL CONSUMER INTERNET ACCESS IN THE UNITED

         9  STATES.

        10           THE RECORD SHOWS THAT WHAT AOL WANTED WAS ONE

        11  PRIMARY SUPPLIER OF WEB-BROWSING SOFTWARE.  DAVID

        12  COLBURN'S HALF-HEARTED ATTEMPTS TO CLAIM THE CONTRARY

        13  ARE INCONSISTENT WITH THE CONTEMPORANEOUS UNDERSTANDING

        14  OF EITHER BIDDER FOR AOL'S BUSINESS, NETSCAPE OR

        15  MICROSOFT.  I REFER THE COURT THERE TO DEFENDANT'S

        16  EXHIBIT 2500 AND TO PARAGRAPH 37 OF BRAD CHASE'S

        17  DIRECT.

        18           IT IS ALSO CLEAR THAT BOTH OF THESE BIDDERS,

        19  NETSCAPE AND MICROSOFT, OFFERED INDUCEMENTS TO AOL THAT

        20  THE OTHER COULDN'T DUPLICATE.  NETSCAPE OFFERED

        21  MANAGEMENT OF ITS EXTREMELY POPULAR WEB SITES--THAT'S

        22  IN DEFENDANT'S EXHIBIT 2500--AND MICROSOFT, AS WE KNOW,

        23  ULTIMATELY OFFERED PLACEMENT OF AN ICON FOR THE AOL OLS

        24  IN THE OLS FOLDERS ACCESSIBLE FROM THE WINDOWS DESKTOP.

        25           BUT, AS DEFENDANT'S EXHIBIT 1722 SHOWS, THE
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         1  COURT WILL REMEMBER AOL WAS ALREADY ON THE WINDOWS

         2  DESKTOP OF, QUOTE, EVERY MAJOR CONSUMER PC, AND THEN

         3  THEY SPELL THEM OUT.

         4           SO, THIS OLS FOLDER PLACEMENT WAS MUCH LESS

         5  IMPORTANT, AND I'M NOT SAYING NOT IMPORTANT AT ALL, BUT

         6  MUCH LESS IMPORTANT TO AOL THAN MR. COLBURN SUGGESTED.

         7  HE TRIED TO MUDDLE THE ISSUE, BUT THE FACTS ARE CLEAR

         8  THAT AOL WENT WITH MICROSOFT BECAUSE IT CONCLUDED THAT

         9  IE WAS BETTER SUITED TO AOL'S NEEDS THAN NAVIGATOR.

        10           HERE IS WHAT STEVE CASE SAID AFTER HE FIRST

        11  SAW INTERNET EXPLORER 3.0 IN JANUARY 1996.  HE SAYS,

        12  "FROM A PURE TECHNOLOGY STANDPOINT, IT DOES LOOK LIKE

        13  MICROSOFT MAY WIN THIS ONE."  AND WE HAVE DEALT WITH

        14  THIS ISSUE AT LENGTH, AND YOUR HONOR WILL REMEMBER THE

        15  DOCUMENT THAT SHOWED WE BEAT NAVIGATOR ON EVERY

        16  RELEVANT CRITERION FOR THE AOL CLASSIC SERVICE, THE

        17  FLAGSHIP SERVICE.

        18           AND IT'S EQUALLY CLEAR THAT AOL FOUND NETSCAPE

        19  IMPOSSIBLE TO DEAL WITH.  THAT'S WHY MR. COLBURN SAID,

        20  NETSCAPE'S BELIEF THAT, QUOTE, THEY WERE GOING TO BE

        21  THE PRIMARY BROWSER FOR AOL, BLEW HIS MIND.  HE JUST

        22  COULDN'T BELIEVE IT.

        23           IN SHORT, THERE WAS--AND I SAID THIS AGAIN AT

        24  THE OUTSET OF THE CASE--A HEAD-TO-HEAD COMPETITION FOR

        25  THE AOL BUSINESS, AND NETSCAPE LOST IT.  THE GOVERNMENT
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         1  SEEKS TO REVISE THIS HISTORY AND TURN MICROSOFT'S

         2  SUCCESS INTO SUPPOSED EVIDENCE OF SOME KIND OF AN

         3  ANTITRUST VIOLATION.  ALL THAT DOES IS DEMONSTRATE THE

         4  GOVERNMENT'S UNWILLINGNESS OR INABILITY TO SEPARATE

         5  VIGOROUS COMPETITION, COMPETITION ITSELF, FROM ILLEGAL

         6  ACTIVITY.

         7           AND BY THE WAY, YOUR HONOR WILL RECALL THAT

         8  SURVEY DATA SHOW THAT AS OF THE THIRD QUARTER OF LAST

         9  YEAR, LAST PERIOD WE HAVE, 22 PERCENT OF AOL

        10  SUBSCRIBERS USED NAVIGATOR AS THEIR PRIMARY

        11  WEB-BROWSING SOFTWARE.  NO FORECLOSURE.

        12           NOW, AS TO THE OEM'S, LET'S DISPEL SOME MYTHS,

        13  FIRST.  IT HAS BEEN SUGGESTED THAT MICROSOFT

        14  DISCOURAGED OEM'S--NOTABLY COMPAQ--FROM SHIPPING

        15  NETSCAPE'S WEB-BROWSING SOFTWARE.  THIS IS A FICTION,

        16  PURE AND SIMPLE.  MICROSOFT DOES NOT, AND NEVER HAS,

        17  PROHIBITED ANY OEM FROM PRE-INSTALLING NON-MICROSOFT

        18  SOFTWARE, BE IT WEB-BROWSING SOFTWARE OR WHATEVER, OR

        19  FROM PLACING AN ICON ON THE DESKTOP TO MAKE SUCH

        20  SOFTWARE READILY ACCESSIBLE BY USERS.  THE SUGGESTION

        21  THAT THERE HAS BEEN SUCH A PROHIBITION IS A FICTION.

        22           THE EVIDENCE SHOWS THAT ACER, COMPAQ, GATEWAY,

        23  HEWLETT-PACKARD, IBM, PACKARD-BELL, AND SONY, ALL SHIP

        24  NETSCAPE'S WEB-BROWSING SOFTWARE WITH AT LEAST SOME OF

        25  THEIR PERSONAL COMPUTERS.  GATEWAY, FROM WHOM MR. BOIES
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         1  SHOWED A NUMBER OF DOCUMENTS THIS MORNING, OFFERS TOTAL

         2  CHOICE BETWEEN IE AND NAVIGATOR AS THE DEFAULT BROWSER

         3  DURING ITS SETUP SEQUENCE, AND THAT'S CONCEDED IN

         4  PLAINTIFFS' PROPOSED FINDING 187.3.

         5           NOR IS THERE ANY EVIDENCE THAT MICROSOFT TOOK

         6  ANY ADVERSE ACTION AGAINST ANY OEM THAT EXPRESSED A

         7  DESIRE TO SHIP NAVIGATOR, ALTHOUGH GARRY NORRIS OF IBM

         8  MADE SUCH AN ALLEGATION, AND IT WAS ECHOED BY MR. BOIES

         9  THIS MORNING.  NORRIS ADMITTED, ON COSTS, THAT

        10  MICROSOFT NEVER THREATENED TO WITHHOLD A WINDOWS 95

        11  LICENSE IF IBM SHIPPED NAVIGATOR, WHICH THE RECORD

        12  SHOWS IBM HAS DONE AND CONTINUES TO DO TODAY.  THE

        13  GOVERNMENT, IN PRESENTING AND PUSHING THIS FICTION, HAS

        14  LEFT THE REAL WORLD, WHICH WE AGREE SHOULD BE THE

        15  FRAMEWORK FOR DECISION HERE.

        16           I'M NOT GOING TO SAY ANY MORE ABOUT

        17  MR. NORRIS'S TESTIMONY.  WE HAVE ADDRESSED IT,

        18  PARAGRAPHS 902 TO 965 OF OUR PROPOSED FINDINGS, AND I

        19  THINK WE HAVE THERE SHOWN THAT EVERY SINGLE ONE OF HIS

        20  ALLEGATIONS WAS EITHER FALSE OR GROSSLY EXAGGERATED.

        21           IN FACT, YOUR HONOR, THE RECORD IS ABSOLUTELY

        22  CLEAR THAT IBM DID PRETTY DAMNED WELL IN ITS

        23  NEGOTIATIONS WITH MICROSOFT.  HERE IT WAS ACTIVELY

        24  DISPARAGING MICROSOFT AND ITS PRODUCTS, UNDERREPORTING

        25  THE ROYALTIES OWED MICROSOFT BY TENS OF MILLIONS OF
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         1  DOLLARS.

         2           AND YOU WILL REMEMBER, THEY SAID THEY WANTED A

         3  FRONTLINE PARTNERSHIP, AND THEN WHEN IT WAS OFFERED TO

         4  THEM, AND KEMPIN GOT ON THE LINE TO GET IT, THEY TURNED

         5  IT DOWN, PUBLICLY, RIGHT IN FRONT OF THE BOSS.  THE

         6  REMARKABLE THING, IN LIGHT OF ALL THESE FACTS, IS THAT

         7  MICROSOFT STILL GAVE IBM THE TIME OF DAY, PERIOD.

         8           NOW, THE NOTION THIS MORNING THAT WAS ASSERTED

         9  AGAIN THAT EXCEPTIONS TO THE "WINDOWS EXPERIENCE"

        10  REQUIREMENTS ARE CONDITIONED ON NOT PROMOTING BROWSERS,

        11  IS WHOLLY UNSUPPORTED.  AND IT IS REMINISCENT OF THE

        12  GOVERNMENT'S INSISTENCE THAT MICROSOFT MUZZLE COMPAQ.

        13  YOUR HONOR WILL RECALL THAT THROUGHOUT THE CASE THE

        14  GOVERNMENT HAS ASSERTED THAT COMPAQ REMOVE THE IE ICON

        15  FROM THE WINDOWS 95 DESKTOP BECAUSE COMPAQ WANTED TO

        16  FEATURE NETSCAPE'S WEB-BROWSING SOFTWARE INSTEAD.

        17           THE ONLY BASIS FOR THAT ASSERTION--THE ONLY

        18  BASIS--IS AN EX PARTE TELEPHONIC DEPOSITION OF STEVE

        19  DECKER OF COMPAQ, TAKEN DURING THE INVESTIGATION

        20  PRECEDING THE COMPLAINT, WHICH HAS NO EVIDENTIARY

        21  STANDING WHATSOEVER.  WE HAD NO NOTICE.  WE WEREN'T

        22  THERE.  WE HAD NO OPPORTUNITY TO CROSS-EXAMINE.  WHEN

        23  MR. DECKER TESTIFIED IN THIS CASE, WHICH HE DID, HE

        24  SAID HE HAD NO DIRECT KNOWLEDGE OF WHY COMPAQ REMOVED

        25  THE IE ICON, AND THAT A FORMER COMPAQ EMPLOYEE NAMED
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         1  CELESTE DUNN WAS THE ONE WHO MADE THE DECISION.

         2           THE GOVERNMENT APPROPRIATELY THEN WENT TO GET

         3  MS. DUNN'S TESTIMONY.  WHAT DID SHE SAY?  MS. DUNN SAID

         4  THAT COMPAQ REMOVED THE IE ICON FROM THE WINDOWS

         5  DESKTOP NOT BECAUSE COMPAQ WANTED TO FEATURE NETSCAPE'S

         6  WEB-BROWSING SOFTWARE, BUT BECAUSE SHE BELIEVED COMPAQ

         7  WAS REQUIRED TO DO SO UNDER ITS EXCLUSIVE AGREEMENT

         8  WITH AOL.  IT'S WHAT SHE SAYS.  WHY DID COMPAQ REMOVE

         9  THE IE ICON?  WHEN WE FEATURED THE AOL, WE JUST MADE AN

        10  AGREEMENT TO FEATURE THE AOL ICON.  SO, WOULD IT BE

        11  FAIR TO SAY THAT ONE REASON COMPAQ REMOVED THE ICONS

        12  WAS TO FEATURE NON-MICROSOFT PARTNERS?  IT WAS TO

        13  FEATURE AOL.

        14           WHAT DID THE GOVERNMENT DO WITH THIS EVIDENCE

        15  FROM THE ONLY PERSON SHOWN TO HAVE ANY COMPETENCE TO

        16  ANSWER THESE QUESTIONS?  IGNORED IT COMPLETELY.  THIS

        17  IS "LET'S PRETEND," YOUR HONOR.

        18           THE GOVERNMENT ALSO ASSERTS THAT OEM'S WERE

        19  UNWILLING TO SHIP ADDITIONAL WEB-BROWSING SOFTWARE FOR

        20  THE FEAR OF CREATING CONSUMER CONFUSION.  THAT'S

        21  INCONSISTENT WITH THE TESTIMONY OF BOTH DR. TEVANIAN OF

        22  APPLE AND MR. SOYRING OF IBM.

        23           IT IS ALSO INCONSISTENT WITH THE FACT THAT

        24  MAJOR OEM'S SUCH AS ACER, COMPAQ, HP AND SONY NOW HAVE

        25  AN ICON FOR THE NCOMPASS SHELL BROWSER ON THE WINDOWS
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         1  DESKTOP OF THEIR CONSUMER MACHINES.  THERE IS NO

         2  EVIDENCE THAT CONSUMERS HAVE BEEN PARALYZED WITH

         3  CONFUSION AS A RESULT OF THE INCLUSION OF MULTIPLE

         4  BROWSER ICONS ON THE DESKTOP, AND WE HAVE SEEN SOME

         5  SCREEN SHOTS THAT SHOW A NUMBER.

         6           IN SHORT, THE GOVERNMENT BLAMES MICROSOFT FOR

         7  ANY OBSERVED MARKET FACT UNFAVORABLE TO NETSCAPE,

         8  WHATEVER THE EVIDENCE SHOWS.  NO ALLOWANCE IS MADE FOR

         9  NETSCAPE'S MANY BUSINESS BLUNDERS WHICH ARE DOCUMENTED

        10  IN THE RECORD AND OUR PROPOSED FINDINGS 435 TO 438.  NO

        11  ALLOWANCE IS MADE FOR THE FACT THAT MICROSOFT'S

        12  WEB-BROWSING SOFTWARE GOT BETTER AND BETTER OVER TIME;

        13  INDEED, ULTIMATELY, IN THE EYES OF THE REVIEWERS,

        14  BETTER THAN NETSCAPE'S.

        15           FINALLY, YOUR HONOR, I WANT TO TURN TO THE

        16  PORTION OF THIS CASE THAT IS AS PROMINENT IN THE

        17  GOVERNMENT'S PROPOSED FINDINGS AS IT IS IRRELEVANT AS A

        18  LEGAL MATTER:  MICROSOFT'S DEALINGS WITH OTHER

        19  COMPANIES IN THE COMPUTER INDUSTRY OUTSIDE THE

        20  CATEGORIES I HAVE DISCUSSED SO FAR.

        21           ON THIS SUBJECT, THE GOVERNMENT IS

        22  SCHIZOPHRENIC.  SOMETIMES THE GOVERNMENT CHASTISES

        23  MICROSOFT FOR ATTEMPTING TO WORK WITH OTHER COMPANIES

        24  TO DEVELOP COMPLEMENTARY TECHNOLOGIES AND CREATE

        25  STANDARD FORMATS AND PROTOCOLS.  THAT'S WITH APPLE AND
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         1  QUICKTIME, AND INTEL AND NSP.  SOMETIMES THE GOVERNMENT

         2  CHASTISES MICROSOFT FOR NOT WORKING WITH OTHER

         3  COMPANIES AND GOING OFF IN ITS OWN DIRECTIONS:  THE

         4  JAVA TECHNOLOGY, DO WHATEVER SUN WANTS, BE CAREFUL TO

         5  CONFORM TO SUN.  THE GOVERNMENT CAN'T HAVE IT BOTH

         6  WAYS.

         7           MORE IMPORTANTLY, THE SLOGAN MARKET DIVISION

         8  THAT'S THROWN AROUND HERE IS A PHRASE NORMALLY RESERVED

         9  FOR CUSTOMER ALLOCATION AGREEMENTS, NOT DISCUSSIONS

        10  ABOUT HOW NEW PRODUCTS WORK TOGETHER.  THE LATTER SORT

        11  OF DISCUSSIONS, WHICH THE GOVERNMENT SEEKS TO

        12  CHARACTERIZE AS ILLEGAL, ARE BOTH ROUTINE AND NECESSARY

        13  IN THIS INDUSTRY.  CONSUMERS WOULD BE DECIDEDLY WORSE

        14  OFF IF COMPANIES DIDN'T TALK TO ONE ANOTHER ABOUT THIS

        15  SUBJECT:  THE INTEROPERATION OF THEIR PRODUCTS.  PC'S

        16  ARE TOO COMPLICATED ALREADY, AND THE SITUATION WOULD BE

        17  WORSE IF PEOPLE DIDN'T TALK TO ONE ANOTHER, MICROSOFT

        18  DIDN'T WORK CLOSELY WITH ISV'S TO ENSURE THAT THEIR

        19  PRODUCTS RUN WELL ON MICROSOFT'S PLATFORMS.

        20           NOW, LET'S GO TO JAVA.  AS TO JAVA, WHICH IS

        21  MENTIONED IN THE COMPLAINTS, BUT ONLY AS A POTENTIAL

        22  MIDDLEWARE THREAT TO WINDOWS, THE GOVERNMENT HAS

        23  ESSENTIALLY TAKEN UP THE CUDGELS FOR SUN AND EMBRACED

        24  ITS BUSINESS STRATEGY OF ATTACKING THE MICROSOFT

        25  FRANCHISE AS PUBLIC POLICY.  THE GOVERNMENT COMPLAINED
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         1  THIS MORNING UNBELIEVABLY THAT MICROSOFT DOESN'T

         2  ENCOURAGE ISV'S TO SUPPORT SUN'S JAVA STRATEGY

         3  ATTACKING THE MICROSOFT FRANCHISE.  THAT'S LITERALLY

         4  CRAZY.  THAT'S ONE OF THE DOCUMENTS THAT WAS PUT UP

         5  HERE THAT MICROSOFT WAS CRITICIZED FOR:  NOT WANTING TO

         6  SUPPORT SUN'S JAVA STRATEGY, NOT ENCOURAGING DEVELOPERS

         7  TO SUPPORT IT.

         8           IT'S NUTS.  WHY IN THE WORLD WOULD MICROSOFT

         9  ENCOURAGE ANYONE TO SUPPORT SUN'S JAVA STRATEGY WHICH

        10  IS ATTACKING MICROSOFT'S FRANCHISE?  MICROSOFT HAS NO

        11  DUTY TO DO THAT.  NO COMPETITOR HAS ANY DUTY TO DO ANY

        12  SUCH THING.  THE ANTITRUST LAWS ARE NOT ABOUT THE

        13  GOVERNMENT PICKING WINNERS AND LOSERS, OR REQUIRING

        14  PEOPLE TO GO OUT AND SUPPORT THEIR COMPETITORS.

        15  CONSUMERS PICK WINNERS AND LOSERS IN OUR SYSTEM.  IF

        16  CONSUMERS THINK SUN'S JAVA STRATEGY IS SUPERIOR TO

        17  MICROSOFT'S WINDOWS STRATEGY, THEN SUN WILL BE

        18  VICTORIOUS IN ATTACKING MICROSOFT'S FRANCHISE IN WAGING

        19  WARS, AS IT'S PUT IN DX 2041 OF MICROSOFT.  IF

        20  CONSUMERS SIDE WITH MICROSOFT BECAUSE THEY WANT THE

        21  INCREASED PERFORMANCE THAT COMES FROM WRITING

        22  PLATFORM-SPECIFIC APPLICATIONS, MICROSOFT WILL COME OUT

        23  ON TOP, AND THAT IS AS IT SHOULD BE.

        24           THE GOVERNMENT SHOULD NOT BE SIDING WITH

        25  MICROSOFT'S OPPONENTS IN LITIGATION DESIGNED TO ADVANCE
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         1  THEIR PRIVATE BUSINESS INTERESTS.  THESE OPPONENTS, OF

         2  WHICH SUN IS A GREAT EXAMPLE, ARE ENTIRELY CAPABLE OF

         3  TAKING CARE OF THEMSELVES.

         4           SUN HAS ITS OWN CASE AGAINST MICROSOFT IN THE

         5  NORTHERN DISTRICT OF CALIFORNIA.  THAT CASE HAS

         6  GENERATED A MASSIVE EVIDENTIARY RECORD, ONLY A TINY

         7  PORTION OF WHICH MADE ITS WAY INTO THIS CASE.  THIS

         8  COURT SHOULD NOT BE ADJUDICATING, AS THE GOVERNMENT

         9  SEEMS TO THINK, QUESTIONS ABOUT MICROSOFT'S DEALINGS

        10  WITH SUN UNDER A COMPLICATED LICENSING AGREEMENT BASED

        11  ON THE LIMITED EVIDENTIARY RECORD HERE.  THE ONLY

        12  QUESTION RELATING TO JAVA WITH ANY BEARING ON THIS

        13  CASE, IS WHETHER MICROSOFT PREVENTED SUN FROM

        14  DEVELOPING AND PROMOTING JAVA AS AN ALTERNATIVE

        15  PLATFORM TO WINDOWS.

        16           THE EVIDENCE ON THAT QUESTION IS CLEAR, AND

        17  THE ANSWER IS CLEARLY "NO."  MICROSOFT SUPPORTS JAVA AS

        18  A PROGRAMMING LANGUAGE, AND HAS DISTRIBUTED TENS OF

        19  MILLIONS OF JAVA VIRTUAL MACHINES THAT ALL PERMIT

        20  CONSUMERS TO RUN 100 PERCENT PURE JAVA PROGRAMS ON

        21  WINDOWS.  MICROSOFT HAS CREATED WHAT SUN ITSELF, RIGHT

        22  HERE IN DEFENDANT'S EXHIBIT 2010, HAS REFERRED TO AS A,

        23  QUOTE, BLAZING FAST, CLOSED QUOTE, JAVA IMPLEMENTATION

        24  FOR WINDOWS.

        25           THAT IMPLEMENTATION ALSO RUNS CROSS-PLATFORM
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         1  JAVA APPLICATIONS BETTER THAN ANY OTHER JAVA

         2  IMPLEMENTATION, INCLUDING SUN'S OWN.  THAT'S IN

         3  DEFENDANT'S EXHIBIT 2025.

         4           MICROSOFT'S POPULAR JAVA DEVELOPMENT TOOLS

         5  PERMIT DEVELOPERS TO WRITE 100 PERCENT PURE JAVA

         6  APPLICATIONS THAT WILL RUN ON A WIDE RANGE OF

         7  PLATFORMS, INCLUDING SUN SOLARIS AND JAVA OS PLATFORMS,

         8  PERIOD.

         9           NONE OF THESE FACTS HAS BEEN REBUTTED OR

        10  CONTROVERTED BY THE GOVERNMENT.  AND IN LIGHT OF THESE

        11  FACTS, THERE IS NO BASIS TO CONTEND THAT MICROSOFT DID

        12  ANYTHING IMPROPER VIS-A-VIS JAVA.  TO THE CONTRARY,

        13  MICROSOFT--AND I SAID THIS IN THE OPENING--INCREASED

        14  THE OPTIONS AVAILABLE TO ISV'S BY CREATING A JAVA

        15  IMPLEMENTATION OPTIMIZED FOR WINDOWS.

        16           AS A RESULT, ISV'S CAN, IF THEY WISH, WRITE

        17  JAVA APPLICATIONS THAT TAKE FULL ADVANTAGE OF THE

        18  FUNCTIONALITY OF WINDOWS.  THAT, YOUR HONOR, IS

        19  UNAMBIGUOUSLY GOOD FOR CONSUMERS.

        20           NOW LET'S GO TO APPLE AND INTEL.  THESE

        21  ALLEGATIONS ARE MENTIONED NOWHERE IN THE COMPLAINTS,

        22  BUT THEY CERTAINLY WERE FEATURED AT TRIAL, WHICH I FIND

        23  PARTICULARLY ODD, GIVEN THAT THE GOVERNMENT ADMITS THAT

        24  NOTHING CAME OF THESE SUPPOSEDLY IMPROPER DISCUSSIONS.

        25           AS WE HAVE SAID FROM THE OUTSET, THESE ARE
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         1  ESSENTIALLY ATMOSPHERICS THROWN INTO THE CASE AFTER THE

         2  COURT OF APPEALS DECISION IN JUNE OF '98 IN A VAIN

         3  EFFORT TO BOLSTER A VERY WEAK CASE.  THESE ALLEGATIONS

         4  ARE NOT A SUBSTITUTE FOR EVIDENCE THAT THE GOVERNMENT

         5  HAS FAILED TO ADDUCE PROVING THE CLAIMS IT DID PLEAD,

         6  TYING IN FORECLOSURE, AND THEY PROVIDE NO INDEPENDENT

         7  BASIS FOR IMPOSING ANY KIND OF LIABILITY OF MICROSOFT.

         8           NOW, AS TO NETSCAPE, THE ONE COMPANY THAT DOES

         9  FIGURE PROMINENTLY IN THE COMPLAINTS, IN THE JUNE 21

        10  MEETING WE HEARD A LOT ABOUT AT TRIAL AND HEARD A LOT

        11  ABOUT THIS MORNING, THAT WAS A MEETING BETWEEN SEVERAL

        12  SENIOR NETSCAPE EXECUTIVES AND A CONTINGENT OF SOFTWARE

        13  ENGINEERS FROM MICROSOFT WHO THOUGHT THEY WERE GOING TO

        14  NETSCAPE TO MAKE A TECHNICAL PRESENTATION ABOUT

        15  INTERNET SUPPORT IN WINDOWS 95.

        16           THE GOVERNMENT'S STAR WITNESS, JIM BARKSDALE,

        17  UNDERMINED ITS CLAIM.  HE ORIGINALLY CLAIMED TO HAVE

        18  BEEN STUNNED BY WHAT HE CHARACTERIZED AS A NAKED MARKET

        19  DIVISION PROPOSAL.  THE TESTIMONY, I SUBMIT, WITHOUT

        20  ANYTHING MORE, MADE NO SENSE IN LIGHT OF HIS OWN

        21  BEHAVIOR DURING AND AFTER THE JUNE 21 MEETING.

        22  MR. BARKSDALE DID NOT STORM OUT OF THIS MEETING IN

        23  PROTEST, NOR DID HE EVER TELL ANY SENIOR MICROSOFT

        24  EXECUTIVE THAT ANYTHING UNTOWARD HAD OCCURRED AT THE

        25  MEETING.
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         1           MOREOVER, HIS ORIGINAL ACCOUNT OF THIS MEETING

         2  BECAME MUCH LESS TENABLE WHEN HE TESTIFIED, ONE, THAT

         3  MICROSOFT REMAINED INTERESTED IN HAVING NETSCAPE

         4  DEVELOP BROWSING SOFTWARE FOR WINDOWS 95 AFTER THE

         5  MEETING BECAUSE IT WOULD INCREASE DEMAND FOR THE NEW

         6  OPERATING SYSTEM, WINDOWS 95; AND TWO, ANY NOTION OF

         7  NETSCAPE'S DIVIDING MARKETS WAS ENTIRELY OFF IN THE

         8  FUTURE.

         9           NOW WE HAVE REFERENCE TODAY AGAIN TO THE

        10  ANDREESSEN NOTES.  THESE NOTES ARE SHOWN, I THINK, BY

        11  THE SURROUNDING CIRCUMSTANCES TO HAVE BEEN COOKED IN

        12  SOME FASHION OR ANOTHER.  THEY CERTAINLY WERE

        13  CONTEMPORANEOUS.  WE DON'T CONTEND THEY WEREN'T

        14  CONTEMPORANEOUS BECAUSE THEY WERE SENT TO THE JUSTICE

        15  DEPARTMENT IMMEDIATELY UPON THEIR CREATION.  REMEMBER

        16  THAT?  OH, BOY, HE MAILED OFF TO THE LAWYERS THE

        17  INSTANT RESPONSE TO THE CID.  THE INFERENCE IS

        18  INESCAPABLE THAT THESE NOTES WERE CREATED FOR THE

        19  PURPOSE OF GINNING UP SOME KIND OF PLAINT AGAINST

        20  MICROSOFT.

        21           BUT THE MOST INTERESTING THING IS WHEN THE

        22  NOTES WERE SENT TO THE ANTITRUST DIVISION IMMEDIATELY

        23  AFTER THEIR CREATION, THE COVER LETTER WHICH CONTAINS A

        24  LITANY OF GRIEVANCES ABOUT MICROSOFT, FROM ONE OF ITS

        25  INSTITUTIONAL OPPONENTS, MENTIONS NOTHING ABOUT MARKET
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         1  DIVISION PROPOSALS, BECAUSE WHATEVER MARC ANDREESSEN

         2  THOUGHT WAS BEING SAID, OTHER PEOPLE REALIZED THAT WAS

         3  BALONEY.

         4           NOW, REGARDLESS OF WHO SAID WHAT TO WHOM AT

         5  THAT MEETING, THE FACTS ARE THAT NETSCAPE WENT FULL

         6  SPEED AHEAD WITH ITS DEVELOPMENT OF WEB-BROWSING

         7  SOFTWARE FOR WINDOWS 95, WHICH MR. BARKSDALE, AS I

         8  SAID, DESCRIBED AS AN ENORMOUSLY POPULAR PRODUCT THAT

         9  WAS, QUOTE, THE KILLER APPLICATION OF 1995.

        10           NETSCAPE CONTINUES TO THIS DAY TO DEVELOP AND

        11  MARKET WEB-BROWSING SOFTWARE FOR WINDOWS.  AOL,

        12  NETSCAPE'S NEW OWNER, PLANS TO INCREASE INVESTMENT IN

        13  THIS WEB-BROWSING SOFTWARE AS THE SEED CORN THAT WILL

        14  GROW ITS PORTAL SITES AND ELECTRONIC COMMERCE BUSINESS.

        15           YOUR HONOR, HAVING HEARD IT ALL, HAVING LOOKED

        16  AT IT ALL, ONE IS LEFT TO WONDER WHY THE GOVERNMENT HAS

        17  MADE SUCH A FUSS OVER THE JUNE 21, 1995, MEETING THREE

        18  YEARS AFTER IT LEARNED OF THE MEETING?  THREE YEARS.

        19  NO PHONE CALL TO MR. NEUKOM FROM JOEL KLEIN SAYING,

        20  "HEY, YOU HAVE GUYS OUT THERE MAKING NAKED MARKET

        21  DIVISION PROPOSALS.  SHAPE UP, MR. NEUKOM."  NOTHING.

        22  THREE YEARS THIS COMES OUT OF THE BLUE.

        23           TURNING NEXT TO APPLE.  THE EVIDENCE SHOWS

        24  THAT APPLE SOUGHT TO PERSUADE MICROSOFT TO STOP

        25  INVESTING IN THE NATIVE MULTIMEDIA TECHNOLOGIES IN
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         1  WINDOWS, DIRECTX, AND TO PERSUADE MICROSOFT, INSTEAD,

         2  TO USE APPLE'S MULTIMEDIA TECHNOLOGIES DEVELOPED FOR

         3  THE MAC, IMPORTED TO WINDOWS CALLED "QUICKTIME."  ERIC

         4  ENGSTROM TESTIFIED MICROSOFT REJECTED THAT SUGGESTION

         5  AND CAME BACK WITH ITS OWN:  THAT APPLE WORK WITH

         6  MICROSOFT TO CREATE UNIFIED MULTIMEDIA PLAYBACK

         7  SOFTWARE FOR WINDOWS THAT WOULD BE BUILT ON DIRECTX,

         8  BUT IT WOULD INCLUDE THE USEFUL FEATURES OF QUICKTIME.

         9           APPLE REJECTED THAT SUGGESTION AND THE RELATED

        10  SUGGESTION THAT THE COMPANIES CROSS-LICENSE THEIR CODEX

        11  FOR MULTIMEDIA CONTENT, WHICH THE GOVERNMENT

        12  ACKNOWLEDGES WOULD HAVE BEEN GOOD FOR CONSUMERS.  THAT

        13  IS THE END OF THAT STORY.  AS A COMMERCIAL MATTER, IT'S

        14  A LITTLE HARD TO SEE WHY THERE WERE SO MANY MEETINGS

        15  BECAUSE SO MANY OF THEM SEEMED TO BE BEATING THEIR

        16  HEADS AGAINST THE WALL.  AS A MATTER FOR TRIAL IN THIS

        17  CASE, THERE IS NO STORY.

        18           THE OTHER ALLEGATIONS REGARDING APPLE,

        19  INCLUDING THE TRULY IRRESPONSIBLE ASSERTION THAT

        20  MICROSOFT SABOTAGED QUICKTIME, ALSO DON'T AMOUNT TO A

        21  HILL OF BEANS.  THE GOVERNMENT'S WITNESS, AVIE

        22  TEVANIAN, RAN FROM THE SABOTAGE ALLEGATION, AND THE

        23  GOVERNMENT HAD NO RESPONSE TO THE THREE INDEPENDENT

        24  TESTING LAB REPORTS THAT SHOWED APPLE'S PROBLEM WITH

        25  QUICKTIME ON WINDOWS WAS A RESULT OF APPLE'S OWN

                                                           73

         1  PROGRAMMING ERRORS.

         2           THEN WE COME TO THE NOTION THAT MICROSOFT

         3  IMPROPERLY THREATENED TO TERMINATE ITS DEVELOPMENT OF

         4  NEW VERSIONS OF OFFICE FOR THE MAC, AND THAT THAT WAS

         5  WRONG.  THAT ASSERTION IS SIMPLY SILLY, GIVEN APPLE'S

         6  THREAT TO SEEK MORE THAN $1.2 BILLION IN DAMAGES ON

         7  WHAT MICROSOFT VIEWED AS UNFOUNDED PATENT INFRINGEMENT

         8  CLAIMS.

         9           HERE AGAIN, THE GOVERNMENT SEEKS TO PORTRAY

        10  EVERY ACTION TAKEN BY MICROSOFT TO ADVANCE ITS BUSINESS

        11  INTERESTS AS PREDATORY.

        12           NOW WE COME TO INTEL, WHERE THE GOVERNMENT

        13  RELIED ON MR. MCGEADY, THE DISGRUNTLED MID-LEVEL

        14  MANAGER, WITH CLEARLY A KNACK FOR EXAGGERATION, WHO

        15  BLAMES MICROSOFT FOR THE FACT THAT HE WAS STRIPPED OF

        16  MANAGERIAL RESPONSIBILITY FOR SOFTWARE ACTIVITIES OF

        17  INTEL, ANY ASPECT.

        18           HE SEEKS STILL HERE TO PORTRAY NSP AS A GREAT

        19  TECHNICAL ACHIEVEMENT, BUT THE CONTEMPORANEOUS

        20  DOCUMENTS SHOW THAT IT WAS BADLY DESIGNED AND POORLY

        21  TESTED, AND MOST IMPORTANTLY--AND THERE IS NO

        22  CONTROVERSY ABOUT THIS--THAT IT WAS MISFOCUSED ON

        23  16-BIT TECHNOLOGY, WHEN THE WHOLE WORLD WAS MOVING

        24  TOWARD 32-BIT TECHNOLOGY; AND THAT THIS MISFOCUS, RIGHT

        25  AT THE TIME OF THE INTRODUCTION OF WINDOWS 95,
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         1  THREATENED TO INTERFERE WITH THE ADOPTION OF BOTH THAT

         2  PLATFORM AND OUR OTHER 32-BIT PLATFORM, WINDOWS NT.

         3  MICROSOFT OUTLINED ALL OF THAT IN DETAIL IN A JULY 1995

         4  DOCUMENT, DEFENDANT'S EXHIBIT 1835, THAT THE GOVERNMENT

         5  SIMPLY CHOOSES TO IGNORE.

         6           THE GOVERNMENT ALSO IGNORES VARIOUS ADMISSIONS

         7  BY INTEL, INCLUDING ONE IN GOVERNMENT EXHIBIT 278,

         8  WHICH MR. BOIES DISPLAYED THIS MORNING WITHOUT NOTING

         9  THIS FACT.  HERE, MR. GATES HAS RECORDED COMMENTS MADE

        10  TO HIM BY DR. GROVE, AND HE SAYS THAT IT WAS A MISTAKE

        11  THAT THE SOFTWARE NSP WAS FOCUSED ON WINDOWS 3.1 AND

        12  NOT WINDOWS 95 AND NT.  AND HE ALSO SAID HE FELT BAD

        13  ABOUT THAT.

        14           THE CLAIM THAT MICROSOFT THREATENED TO

        15  WITHHOLD SUPPORT FOR INTEL'S MMX INSTRUCTIONS AND ITS

        16  STILL AS-YET UNRELEASED MERCED MICROPROCESSOR

        17  PROCESSOR, FINDS NO SUPPORT IN DOCUMENTARY EVIDENCE OR

        18  OF THE TESTIMONY OF OTHER INTEL WITNESSES.  IT'S JUST

        19  AN EXAMPLE OF HOW FAR MR. MCGEADY WAS PREPARED TO GO IN

        20  PAINTING MICROSOFT AS THE EVIL EMPIRE.  THE UNDISPUTED

        21  FACTS SHOW THAT, ONE, MICROSOFT DID SUPPORT INTEL'S MMX

        22  INSTRUCTIONS IN A TIMELY FASHION; AND TWO, MICROSOFT

        23  WILL SUPPORT MERCED AS SOON AS IT'S INTRODUCED.

        24           BACK TO THE REAL WORLD.  AT THE END OF THE

        25  DAY, THERE IS NO REAL-WORLD SIGNIFICANCE TO THE
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         1  ACCUSATIONS MCGEADY LEVELED AT MICROSOFT.  FOR EXAMPLE,

         2  MR. MCGEADY READILY ADMITTED THAT INTEL DID NOTHING TO

         3  REDUCE ITS EFFORTS TO DEVELOP SOFTWARE, DESPITE HIS

         4  ASSERTION THAT MICROSOFT DEMANDED THAT THE INTEL

         5  ARCHITECTURE LABS BE SHUT DOWN.

         6           THERE IS NO PROOF THAT INTEL DID ANYTHING AS A

         7  RESULT OF ANY STATEMENT THAT HE, MR. MCGEADY,

         8  ATTRIBUTED TO MICROSOFT.  SO, AT WORST, SUCH

         9  STATEMENTS, ASSUMING THEY WERE ACCURATELY MADE, WERE

        10  INEFFECTUAL BLUSTER AND NOT THE STUFF OF ANTITRUST

        11  VIOLATIONS.  LARGE COMPANIES OFTEN TAKE TOUGH STANCES

        12  WITH ONE ANOTHER IN BUSINESS NEGOTIATIONS, BUT THAT

        13  DOES NOT MEAN, YOUR HONOR, THAT THEY NEED THE

        14  GOVERNMENT, UNDER THE GUISE OF ANTITRUST ENFORCEMENT,

        15  TO ACT AS SOME SORT OF HALL MONITOR.

        16           JUST A FEW POINTS IN CLOSING, YOUR HONOR.

        17  FIRST, I THINK EVERY POINT I MADE IN ARGUING FOR

        18  SUMMARY JUDGMENT AND IN MY OPENING STATEMENT HAS BEEN

        19  BORNE OUT BY THE PROOF AT TRIAL.  THE CASE WAS

        20  MERITLESS WHEN BROUGHT, AND IT REMAINS MERITLESS.  WHEN

        21  THEY CAME IN HERE IN MAY 1998 AND CLAIMED THAT

        22  IMMEDIATE JUDICIAL INTERVENTION WAS NECESSARY TO

        23  PREVENT THE ELIMINATION OR EXTINGUISHMENT OF

        24  COMPETITION OF INTERNET BROWSERS, IT WAS CLEAR THAT WAS

        25  TOTALLY WRONG, 16 MONTHS LATER.  AOL HAS PURCHASED
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         1  NETSCAPE, AND IT INTENDS TO INTENSIFY EFFORTS TO

         2  DEVELOP AND MARKET WEB-BROWSING SOFTWARE IN COMPETITION

         3  WITH MICROSOFT.

         4           SECOND, WHEN IT BECAME CLEAR THAT THE INITIAL

         5  ALLEGATIONS WERE LEGALLY UNSOUND AND FACTUALLY

         6  BASELESS, THE GOVERNMENT CHANGED COURSE IN A CLASSIC

         7  BAIT-AND-SWITCH MANEUVER.  THIS BEGAN THE LITANY OF

         8  ALLEGATIONS OF PUSHING PEOPLE AROUND, WRONGFUL CONDUCT,

         9  THAT I REVIEWED A MOMENT AGO.

        10           THESE CHARGES HAVE NOTHING TO DO, AS I SAID,

        11  WITH TYING AND DISTRIBUTION FORECLOSURE.  WHAT THEY DO

        12  DO IS HIGHLIGHT THE PECULIAR NATURE OF THIS CASE, A

        13  CASE IN WHICH DISGRUNTLED MICROSOFT COMPETITORS WERE

        14  INVITED BY THE GOVERNMENT TO COME IN AND AIR THEIR

        15  GRIEVANCES, REAL AND IMAGINED, WHETHER OR NOT THE

        16  GRIEVANCES HAD ANYTHING TO DO WITH RESTRICTIONS ON

        17  COMPETITION.  AND IF YOU LISTEN TO THEM, THEY SOUNDED

        18  LIKE TOTALLY EXISTENTIAL GRIEVANCES.

        19           AS I SAID AT THE OUTSET, NOTABLY ABSENT FROM

        20  THE GOVERNMENT'S WITNESS LIST WAS A SINGLE CONSUMER.

        21  THIS UNDERSCORES THAT THIS CASE WAS NOT BROUGHT TO

        22  PROTECT CONSUMERS.  DESPITE MR. HOUCK'S DISCLAIMER, IT

        23  WAS BROUGHT TO SHIELD HUGE COMPANIES LIKE AOL,

        24  NETSCAPE, IBM AND SUN, FROM THE RIGORS OF COMPETITION.

        25           THIRD, AT BOTTOM, YOUR HONOR, THE GOVERNMENT
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         1  HAS FAILED TO PROVE ITS CASE.  THE GOVERNMENT HAS

         2  INVOKED THIS COURT'S EQUITABLE JURISDICTION AND SEEKS

         3  EXTRAORDINARY INTERVENTION IN THE MARKETPLACE IN THE

         4  FORM OF AN ORDER REGULATING PRODUCT DESIGN.  ANY

         5  EQUITABLE RELIEF MUST BE JUSTIFIED BY SUBSTANTIAL

         6  PROBATIVE EVIDENCE, AND EXTRAORDINARY RELIEF REQUIRES

         7  AN EXTRAORDINARY SHOWING.  HEARSAY AND SPECULATION,

         8  UNTESTED AND ERRONEOUS ASSERTIONS OF ACADEMIC

         9  ECONOMISTS, SEMANTIC GAMES PLAYED BY COMPUTER

        10  SCIENTISTS, AND ACCUSATIONS OF ADMITTEDLY UNCONSUMMATED

        11  MARKET DIVISION PROPOSALS, DO NOT CONSTITUTE

        12  SUBSTANTIAL PROBATIVE EVIDENCE, MUCH LESS AN

        13  EXTRAORDINARY SHOWING.

        14           FOURTH, ANTITRUST LAW IS CONCERNED WITH ACTUAL

        15  CONDUCT AND ITS DEMONSTRATED EFFECTS IN THE

        16  MARKETPLACE.  LET'S LOOK AT WHAT IS REALLY HAPPENING

        17  OUT THERE.  THE CHANGES THAT HAVE OCCURRED IN THE

        18  COMPETITIVE ARENA, JUST SINCE THIS CASE WAS BROUGHT,

        19  HAVE BEEN RAPID AND SIGNIFICANT.  HERE WE HAVE THE

        20  AOL/NETSCAPE/SUN ALLIANCE; THE ADVENT OF WEB-BASED

        21  APPLICATIONS, THE NIGHTMARE SCENARIO REFERRED TO IN ONE

        22  OF THE GOVERNMENT'S EXHIBITS; THE RAPIDLY INCREASING

        23  POPULARITY OF LINUX; THE UPSURGE IN NON-PC DEVICES.

        24  AND THEY ALL DISPROVE THE GOVERNMENT'S CONTENTION THAT

        25  MICROSOFT IS A MONOPOLIST.
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         1           SUCH CHANGES HAVE CONTINUED UNABATED IN THE

         2  FEW MONTHS SINCE THE TRIAL CONCLUDED.  ALL ONE HAS TO

         3  DO IS READ THE MORNING NEWSPAPERS TO KNOW THAT THE PACE

         4  OF INNOVATION IN THIS INDUSTRY IS FURIOUS, AND WE WILL

         5  AGREE WITH MR. HOUCK THAT THIS CASE IS ABOUT

         6  INNOVATION.  EFFORTS BY GOVERNMENT TO MANAGE THAT

         7  INNOVATION, HOWEVER, AS WE KNOW FROM PAST ATTEMPTS AT

         8  CENTRAL PLANNING, ARE A RECIPE FOR DISASTER.

         9           FINALLY, YOUR HONOR, THE NOTION THAT

        10  MICROSOFT'S ACTIONS HAVE HURT CONSUMERS IS AN INVERSION

        11  OF THE TRUTH.  IT TURNS THE WORLD ON ITS HEAD.  BEFORE

        12  MICROSOFT BEGAN DEVELOPING AND MARKETING OPERATING

        13  SYSTEMS, THE WORLD WAS POPULATED BY VERTICALLY

        14  INTEGRATED COMPANIES LIKE IBM AND SUN--AND APPLE, FOR

        15  THAT MATTER--THAT SOUGHT TO LOCK CONSUMERS INTO THEIR

        16  PROPRIETARY AND HIGH-PRICED HARDWARE AND SOFTWARE

        17  SOLUTIONS.

        18           NOW CONSUMERS HAVE FULL-FEATURED MICROSOFT

        19  OPERATING SYSTEMS THAT WILL RUN ON LITERALLY THOUSANDS

        20  OF DIFFERENT BRANDS OF PERSONAL COMPUTERS, AND COSTS

        21  LESS THAN EITHER IBM'S OS/2 OR SUN'S SOLARIS.  AND THE

        22  BROAD AVAILABILITY OF WINDOWS AS A DEVELOPMENT PLATFORM

        23  FOR ISV'S HAS RESULTED UNDOUBTEDLY IN LARGE NUMBERS OF

        24  ATTRACTIVELY PRICED WINDOWS APPLICATIONS FROM WHICH

        25  THERE IS HUGE CONSUMER CHOICE.  THIS WOULD CEASE TO BE

                                                           79

         1  TRUE IF MICROSOFT WERE PROHIBITED FROM ADDING

         2  FUNCTIONALITY TO WINDOWS IN RESPONSE TO ADVANCES IN

         3  HARDWARE AND SOFTWARE.

         4           RATHER THAN BEING PILLORIED, MICROSOFT SHOULD

         5  BE LAUDED FOR WHAT MR. HOUCK CALLED ITS STRIKING

         6  SUCCESS WHICH HAS BROUGHT THE BENEFITS OF COMPETITION,

         7  THE VERY FRUITS OF COMPETITION--IMPROVED PRODUCTS,

         8  LOWER PRICES, AND GREATER OUTPUT--TO CONSUMERS AROUND

         9  THE WORLD.  THAT IS THE REAL WORLD THAT MR. BOIES AND I

        10  AGREE THAT THIS CASE SHOULD BE ADJUDICATED IN.

        11           THANK YOU, YOUR HONOR.

        12           THE COURT:  THANK YOU, MR. WARDEN.  WE WILL

        13  TAKE A BRIEF RECESS.

        14           (BRIEF RECESS.)

        15           THE COURT:  MR. BOIES.

        16        REBUTTAL ARGUMENT BY COUNSEL FOR PLAINTIFFS

        17           MR. BOIES:  THANK YOU, YOUR HONOR.

        18           I WOULD LIKE TO BEGIN BY ACKNOWLEDGING AREAS

        19  IN WHICH MR. WARDEN AND I MAY BE IN AGREEMENT.  FIRST,

        20  I THINK WE ARE IN AGREEMENT, AT LEAST NOW, THAT

        21  CREDIBILITY DOES MATTER, AND ONE OF THE THINGS THAT THE

        22  COURT IS GOING TO HAVE TO DO IS TO ASSESS THE

        23  CREDIBILITY OF THE WITNESSES, PARTICULARLY COMPARED TO

        24  THEIR CONTEMPORANEOUS DOCUMENTS.

        25           SECOND, WE AGREE THAT IT OUGHT TO BE THE
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         1  EVIDENCE AT TRIAL THAT CONTROLS, NOT SEMANTIC GAMES,

         2  NOT RHETORIC.

         3           THIRD, WE AGREE THAT CENTRAL PLANNING IS BAD.

         4           THE COURT:  SO DO I.

         5           MR. BOIES:  NOW TO THE THINGS THAT WE PERHAPS

         6  DISAGREE ON.

         7           FIRST, I BELIEVE, AND I SUBMIT TO THE COURT,

         8  THAT CENTRAL PLANNING IS BAD, WHETHER IT'S ENGAGED IN

         9  BY THE GOVERNMENT OR BY A SINGLE MONOPOLIST.  THE

        10  BURDEN OF MR. WARDEN'S ARGUMENT APPEARS TO BE THAT

        11  CENTRAL PLANNING IS FINE, AND PERHAPS EVEN DESIRABLE,

        12  IF IT'S ENGAGED IN BY A MONOPOLIST WITH POWER TO

        13  CONTROL WHAT PEOPLE GET, WHAT CHOICES THEY ARE OFFERED.

        14           A SECOND AREA IN WHICH I THINK WE DISAGREE, OR

        15  AT LEAST DISAGREE IN SUBSTANCE, IS THE EXTENT TO WHICH

        16  THERE HAS BEEN MEANINGFUL CHANGE, MEANINGFUL IN THIS

        17  CASE, IN TERMS OF THE INDUSTRY.  MR. WARDEN SAYS THERE

        18  HAS BEEN CHANGE IN THE INDUSTRY, AND I THINK THAT'S

        19  UNDOUBTEDLY TRUE.  BUT THE CHANGE THAT HAS OCCURRED HAS

        20  NOT AFFECTED WHAT IS AT ISSUE IN THIS LITIGATION.

        21           FOR EXAMPLE, MR. WARDEN TALKS ABOUT THE

        22  DEVELOPMENT OF NON-PC DEVICES AS AN IMPORTANT CHANGE.

        23  BUT DEFENDANT'S EXHIBIT--NOT GOVERNMENT

        24  EXHIBIT--DEFENDANT'S EXHIBIT 2423, PAGE 37, SHOWS A

        25  CHART AS TO HOW THOSE NON-PC DEVICES HAVE DEVELOPED AND
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         1  HOW THEY ARE PROJECTED TO DEVELOP OVER THE NEXT SEVERAL

         2  YEARS.  AND THE PC IS DESIGNED AND EXPECTED TO CONTINUE

         3  TO PLAY A DOMINANT ROLE.

         4           AND IT'S NOT JUST THE PROJECTIONS OF

         5  DEFENDANT'S EXHIBITS THAT SHOW THAT.  IT'S THE

         6  PROJECTIONS OF MR. GATES HIMSELF.  AND YOU CAN SEE IN

         7  THE MIDDLE THERE, IN THE BOTTOM, A CHART THAT AGAIN

         8  SHOWS THE CONTINUED DOMINANCE OF THE GENERAL PURPOSE

         9  PERSONAL COMPUTER.

        10           AND THE ARTICLE ITSELF, WHICH IS GOVERNMENT

        11  EXHIBIT 2054, IS MR. GATES'S OWN STATEMENT AS TO WHY

        12  THE PC BUSINESS IS GOING TO CONTINUE TO BE AN IMPORTANT

        13  BUSINESS GOING FORWARD.  IT'S NOT GOING TO BE EATEN UP

        14  BY ALL THESE HAND-HELD DEVICES, BY AOL, OR BY ANY OTHER

        15  COMBINATION OF CIRCUMSTANCES.

        16           THERE IS NO DOUBT THAT AOL COMPETES WITH

        17  MICROSOFT.  THERE IS NO DOUBT THAT SUN COMPETES WITH

        18  MICROSOFT.  BUT THERE ALSO IS NO DOUBT, I RESPECTFULLY

        19  SUBMIT, YOUR HONOR, ON THE RECORD IN THIS CASE AND IN

        20  THE REAL WORLD, THAT NEITHER SUN NOR NETSCAPE NOR

        21  ANYONE ELSE EFFECTIVELY COMPETES WITH MICROSOFT IN THE

        22  OPERATING SYSTEM MARKET.  THEY MAY COMPETE IN THE AOL

        23  AREA.  THEY MAY COMPETE IN THE MSN AREA.  THEY MAY

        24  COMPETE IN VARIOUS KINDS OF SOFTWARE.  BUT WHEN IT

        25  COMES TO THE PERSONAL COMPUTER OPERATING SYSTEM, I
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         1  SUBMIT THERE IS SIMPLY NO EVIDENCE IN THE RECORD THAT

         2  THERE IS ANY MEANINGFUL COMPETITION.  THERE IS A LOT OF

         3  EVIDENCE IN THE RECORD THERE IS NOT MEANINGFUL

         4  COMPETITION, AND THERE IS NO EVIDENCE THAT ANY PROSPECT

         5  EXISTS IN THE IMMEDIATE FUTURE FOR SUCH COMPETITION.

         6           AND EVEN THEIR ECONOMIST ADMITS AS MUCH.  FOR

         7  EXAMPLE, SCHMALENSEE SAID HE COULD THINK OF TWO

         8  POSSIBLY EMERGING COMPETITORS:  LINUX AND BE.  ONLY TWO

         9  HE COULD THINK OF.

        10           HE WAS ASKED JUNE 23, 1999, IN THE AFTERNOON,

        11  WHETHER HE MADE ANY STUDY OR ANALYSIS TO PROJECT OR

        12  ESTIMATE HOW MANY PC'S WILL COME PRE-LOADED WITH LINUX

        13  AT ANY TIME IN THE FUTURE?  ANY TIME IN THE FUTURE.  HE

        14  SAID HE HADN'T EVEN ATTEMPTED TO FIGURE THAT OUT.  HE

        15  SAID IT WOULD REQUIRE A COMPLICATED OR FAIRLY

        16  COMPLICATED SURVEY.  HE HADN'T ATTEMPTED TO DO THAT.

        17           I ASKED HIM AGAIN WHETHER HE HAD EVER MADE AN

        18  ASSESSMENT, OR EVEN TRIED TO MAKE AN ASSESSMENT, OF

        19  WHEN HE THOUGHT EITHER LINUX OR BE, OR BOTH OF THEM,

        20  WOULD BE A SIGNIFICANT COMPETITIVE CONSTRAINT, IF EVER,

        21  AND HE SAYS HE THINKS THAT'S IMPOSSIBLE.  IT MAY

        22  EVAPORATE, IT MAY BE SUCCESSFUL, NEW ENTITIES MAY

        23  APPEAR.  HE SAYS, QUOTE, I DO NOT BELIEVE THAT CAN BE

        24  RELIABLY FORECAST, AND I HAVE NOT TRIED TO DO SO.

        25           SO, THE BURDEN OF PLAINTIFFS' ARGUMENT IS TO
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         1  SAY FORGET WHAT HAS HAPPENED OVER THE LAST DECADE.

         2  FORGET MICROSOFT'S UNQUESTIONED DOMINANCE OVER THE LAST

         3  DECADE.  FORGET THE TESTIMONY, CONSISTENT TESTIMONY, OF

         4  THE OEM'S, OF MR. KEMPIN HIMSELF, AND OF ALL THE

         5  COMPETITORS IN THE INDUSTRY THAT SAYS THERE ARE NO

         6  PRESENT VIABLE COMPETITIVE ALTERNATIVES WHEN THEY SAY

         7  PROSPERITY IS JUST AROUND THE CORNER.  IF YOU JUST BE

         8  PATIENT ENOUGH, SOMEBODY WILL EMERGE.  WHO?  WE DON'T

         9  KNOW.

        10           REMEMBER PROFESSOR SCHMALENSEE SAYING THE MOST

        11  IMPORTANT COMPETITOR IS THE ONE WE DON'T KNOW ABOUT.

        12  THEY DON'T KNOW AND THEY CAN'T FORECAST, AND THEY'RE

        13  ASKING THIS COURT TO HOLD, CONTRARY TO ALL THE RECORD

        14  EVIDENCE, THERE IS SOME PROSPECT OF FUTURE COMPETITION

        15  IN THIS CORE OPERATING SYSTEM AREA.  AND EVEN THEIR

        16  ECONOMIST SAYS HE DOES NOT BELIEVE THAT THAT CAN BE

        17  RELIABLY FORECAST.

        18           THIRD THING THAT WE DISAGREE ABOUT, AND THAT

        19  IS THE EXTENT OF THE HARM TO CONSUMERS.  MR. WARDEN

        20  SAYS, SEARCH THE CONCLUSION THAT CONSUMERS HAVE NOT

        21  BEEN HARMED.  WE THINK, YOUR HONOR, THE EVIDENCE IS

        22  VERY CLEAR THE CONSUMERS HAVE ALREADY BEEN HARMED IN

        23  VERY SIGNIFICANT WAYS, AND THAT THERE IS CONTINUING

        24  HARM THAT WILL BE INCURRED BY CONSUMERS IN THE ABSENCE

        25  OF SOME REMEDY.
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         1           LET ME GO THROUGH SOME OF THE WAYS CONSUMERS

         2  HAVE ALREADY BEEN HARMED.

         3           FIRST, MICROSOFT HAS DEPRIVED CUSTOMERS OF

         4  CHOICE.  THEY HAVE DEPRIVED CUSTOMERS OF THE CHOICE OF

         5  HAVING NO BROWSER AT ALL.  AND THAT'S AN IMPORTANT

         6  CHOICE TO BE DEPRIVED OF, YOUR HONOR, BECAUSE SOME

         7  CUSTOMERS DO NOT WANT A BROWSER BECAUSE OF THE EXTENT

         8  TO WHICH THE PRESENCE OF A BROWSER MAY IMPAIR THE

         9  SECURITY OF THE COMPUTER SYSTEM.  SOME CUSTOMERS DON'T

        10  WANT A BROWSER BECAUSE THEY DON'T WANT THEIR EMPLOYEES

        11  USING A BROWSER.  SOME CUSTOMERS DO NOT WANT A BROWSER

        12  BECAUSE THE PERFORMANCE OF THEIR COMPUTER IS IMPAIRED

        13  BY THE PRESENCE OF A BROWSER.

        14           AND THE COURT WILL REMEMBER THE CONSISTENT

        15  TESTIMONY THAT ADDING INTERNET EXPLORER TO WINDOWS

        16  SLOWED DOWN THE PERFORMANCE, TOOK UP MORE MEMORY, AND

        17  EVEN PROFESSOR FELTEN'S PROGRAM BECAUSE IT REMOVED THE

        18  BROWSER FUNCTION AND STOPPED THE MEMORY TIE-UP,

        19  IMPROVED THE SPEED OF THE PERFORMANCE.  SO, THERE ARE

        20  GOOD REASONS WHY CUSTOMERS MAY CHOOSE THEY DON'T WANT A

        21  BROWSER AT ALL.

        22           MICROSOFT HAS ALSO DEPRIVED CUSTOMERS OF THE

        23  CHOICE OF HAVING A BROWSER OTHER THAN MICROSOFT'S

        24  BROWSER.  THEY HAVE DONE THAT SEVERAL WAYS.  FIRST,

        25  THEY HAVE DONE IT DIRECTLY BY LIMITING WHAT ISP'S AND
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         1  OTHERS CAN DISTRIBUTE TO THEIR CUSTOMERS.

         2           SECOND, THEY DONE IT INDIRECTLY BY SAYING TO

         3  OEM'S, FOR EXAMPLE, YOU MUST LOAD INTERNET EXPLORER,

         4  KNOWING THAT THAT WILL INHIBIT THEM FROM LOADING AN

         5  ALTERNATIVE BROWSER.

         6           MICROSOFT HAS ALSO PERSUADED OR COERCED APPLE

         7  AND OTHER PEOPLE TO DISTRIBUTE MICROSOFT'S BROWSER AS

         8  PART OF APPLE'S COMPUTER SYSTEM.  AGAIN, DEPRIVING

         9  CUSTOMERS OF A CHOICE, DEPRIVING APPLE OF A CHOICE OF

        10  WHAT BROWSER THEY WOULD EMPLOY, DEPRIVING APPLE'S

        11  CUSTOMERS OF AN EFFECTIVE CHOICE AMONG BROWSERS.

        12  MICROSOFT HAS LIMITED THE NUMBER AND VARIETY OF

        13  PROGRAMS DEVELOPED IN CROSS-PLATFORM JAVA, AGAIN

        14  DEPRIVING CONSUMERS OF CHOICE.

        15           AND MICROSOFT HAS REQUIRED ISV'S AND OTHERS TO

        16  USE MICROSOFT TECHNOLOGIES, INCLUDING MICROSOFT'S

        17  VERSION OF HTML, MICROSOFT'S VERSION OF JAVA, AND

        18  MICROSOFT BROWSER TECHNOLOGY, RATHER THAN PERMITTING

        19  THEM TO CHOOSE ON THE MERITS THE TECHNOLOGY THAT BEST

        20  MEETS THEIR AND THEIR CUSTOMER'S NEEDS.

        21           MICROSOFT HAS ALSO INCREASED CUSTOMERS' COSTS,

        22  HAS MADE IT MORE COSTLY FOR OEM'S TO DISTRIBUTE, AND

        23  MORE COSTLY FOR CONSUMERS TO USE, NON-MICROSOFT

        24  BROWSERS.

        25           IT ALSO MADE IT MORE COSTLY FOR ISV'S TO USE,
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         1  AND MORE COSTLY FOR CONSUMERS TO OBTAIN, PROGRAMS

         2  WRITTEN IN CROSS-PLATFORM JAVA.

         3           AND MICROSOFT HAS MADE IT MORE COSTLY FOR

         4  CORPORATE CUSTOMERS TO STANDARDIZE OR USE NON-MICROSOFT

         5  BROWSERS.  AND YOU WILL REMEMBER THE TESTIMONY FROM THE

         6  DEPOSITION OF THE BOEING EXECUTIVE WHO TESTIFIED HOW

         7  MICROSOFT WAS FORCING THROUGH WINDOWS 98 AND

         8  STANDARDIZE ON THE MICROSOFT BROWSER, EVEN THOUGH THEY

         9  DIDN'T WANT TO DO THAT.

        10           MICROSOFT HAS ALSO REDUCED INNOVATION.  FIRST,

        11  MICROSOFT HAS DELAYED OPERATING SYSTEM INNOVATIONS

        12  NEEDED BY OEM'S AND THEIR CUSTOMERS IN ORDER TO TIE

        13  THOSE INNOVATIONS TO THE BROWSER.  AND YOU SAW SOME

        14  EXAMPLES OF THAT THIS MORNING, WHERE YOU HAD

        15  MICROSOFT'S TOP EXECUTIVES SAYING THIS IS GOING TO HURT

        16  OEM'S, IT'S GOING TO HURT THEIR CUSTOMERS, BUT THEY

        17  HAVE GOT TO ENDURE THE PAIN, THEY HAVE GOT TO SUFFER

        18  BECAUSE WE GOT TO SUCCESSFULLY TIE THE BROWSER TO THE

        19  OPERATING SYSTEM OR ELSE WE ARE NOT GOING TO GAIN OUR

        20  BROWSER SHARE OBJECTIVES.

        21           MICROSOFT HAS ALSO INHIBITED NON-MICROSOFT

        22  INNOVATION BY RESTRICTING THE AVAILABILITY OF

        23  NON-MICROSOFT BROWSERS AND OF CROSS-PLATFORM JAVA BY

        24  SECURING THE AGREEMENT OF INTEL AND OTHERS NOT TO OFFER

        25  IMPORTANT MIDDLEWARE LIKE NSP.  AND I'M NOT SURE WHAT
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         1  MR. WARDEN WAS TALKING ABOUT WHEN HE SAID THIS WASN'T

         2  EFFECTIVE.  THE COURT SAW THE DOCUMENT FROM MR. GATES

         3  REPORTING ON HIS CONVERSATION WITH MR. GROVE AND

         4  MR. MARITZ, IN WHICH THEY WERE TALKING ABOUT THE

         5  BARGAIN THAT HAD BEEN STRUCK BETWEEN INTEL AND

         6  MICROSOFT WITH RESPECT TO NSP.  MICROSOFT HAS REDUCED

         7  THE INCENTIVE AND THE ABILITY OF THE SUPPLIERS OF

         8  COMPETITIVE BROWSERS AND OTHER POTENTIAL PLATFORM

         9  TECHNOLOGIES TO INVEST IN INNOVATION.  MR. HOUCK

        10  COVERED THAT THIS MORNING.

        11           IT PROHIBITED OEM'S FROM IMPROVING AND

        12  DIFFERENTIATING THEIR PRODUCTS THROUGH THE SCREEN

        13  RESTRICTIONS, SOMETHING THAT MR. WARDEN DIDN'T SPEND

        14  ANY TIME ON.  IMPORTANT ASPECT OF THE CASE WHERE THEY,

        15  AS THE COURT SAW, BECAUSE OF THE WAY THAT OEM'S WERE

        16  USING THEIR SCREENS TO MAKE AVAILABLE ALTERNATIVE

        17  BROWSERS, THEY IMPOSED BEGINNING IN 1996 SCREEN

        18  RESTRICTIONS THAT PREVENTED, BY AGREEMENT, THE OEM'S

        19  FROM DOING THAT.  AND THEY TOLD THE OEM'S THAT UNLESS

        20  THEY AGREED TO THOSE SCREEN RESTRICTIONS, THEY WOULDN'T

        21  PROVIDE THEM WITH A LICENSE TO THEIR MONOPOLY PRODUCT

        22  OF THE WINDOWS OPERATING SYSTEM.

        23           MICROSOFT HAS DEGRADED THE PERFORMANCE OF

        24  CUSTOMER ASSISTANCE BY FORCING THE INCLUSION OF

        25  BROWSERS.  NOBODY IS SAYING BROWSERS DON'T HAVE A ROLE,
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         1  THAT BROWSERS AREN'T A GREAT THING IN A LOT OF

         2  RESPECTS, BUT SOME CUSTOMERS DON'T WANT A BROWSER, AND

         3  WHEN THEY DON'T WANT A BROWSER AND THEY ARE FORCED TO

         4  TAKE IT, IT IMPOSES A SUBSTANTIAL SYSTEM OF COSTS ON

         5  THOSE CUSTOMERS.  OTHER CUSTOMERS MAY WANT A BROWSER

         6  OTHER THAN MICROSOFT'S.  AND WHEN THEY NOW HAVE TO

         7  SUPPORT AND PAY FOR THE RESOURCES OF TWO BROWSERS, THAT

         8  DEGRADES THEIR PERFORMANCE; NOT ONLY INCREASING THEIR

         9  COSTS, BUT DEGRADES THE PERFORMANCE OF THEIR SYSTEM.

        10           AND MICROSOFT HAS REQUIRED ICP'S AND ISV'S TO

        11  AGREE TO DESIGN THEIR PROGRAMS AND WEB SITES IN THE

        12  MICROSOFT VERSION OF THESE TECHNOLOGIES, WHETHER THEY

        13  WANT TO OR NOT.

        14           AND LAST, AND I THINK MOST IMPORTANTLY, YOUR

        15  HONOR, BY MAINTAINING ITS OPERATING SYSTEM MONOPOLY,

        16  MICROSOFT HAS DEPRIVED AND WILL CONTINUE TO DEPRIVE

        17  CUSTOMERS OF THE BENEFITS OF COMPETITION--LOWER PRICES,

        18  BETTER PRODUCTS, BETTER SERVICE, ALTERNATIVE

        19  TECHNOLOGIES--ALL OF THE KINDS OF THINGS THAT YOU WOULD

        20  EXPECT AND, INDEED, THE SHERMAN ACT CONCLUSIVELY

        21  PRESUMES, THAT COMPETITION WILL FOSTER.  THIS IS WHAT

        22  CUSTOMERS WILL, GOING FORWARD, BE DEPRIVED OF IN THE

        23  OPERATING SYSTEM MARKET BY MICROSOFT'S CONDUCT BECAUSE

        24  IT IS MICROSOFT'S CONDUCT THAT IS PRESERVING ITS

        25  EXISTING AND ITS PRESENT MONOPOLY POWER.
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         1           ANOTHER THING THAT I WOULD AGREE WITH

         2  MR. WARDEN ON IS HIS ARGUMENT THAT SAYS MERELY BECAUSE

         3  SOMETHING IS A THREAT IT BELONGS IN THE MARKET.  AND HE

         4  HAD SOME WAY OF DISTINGUISHING THE RAILROAD EXAMPLE,

         5  BUT I FRANKLY DIDN'T FOLLOW HOW HE DISTINGUISHED IT.  I

         6  MEAN, STANDARD OIL, FROM THE OLD STANDARD OIL CASE,

         7  MADE A POINT OF TRYING TO RESTRICT THE AVAILABILITY OF

         8  RAILROAD SERVICE TO ITS COMPETITORS, BECAUSE IT KNEW IT

         9  WOULD FACILITATE THOSE COMPETITORS IN COMPETING WITH

        10  STANDARD OIL.  THAT WAS A MONOPOLIZING DEVICE.  IT

        11  DIDN'T MAKE RAILROADS IN THE SAME MARKET AS OIL, BUT IT

        12  WAS A FACILITATING DEVICE.

        13           HERE, THE BROWSER AND JAVA WERE RECOGNIZED BY

        14  MICROSOFT TO BE WAYS IN WHICH PEOPLE COULD DEVELOP, AS

        15  ONE OF THE DOCUMENTS PUT IT, SYSTEM-NEUTRAL PROGRAMS.

        16  AND IT WAS IN AN ATTEMPT TO PREVENT THESE

        17  SYSTEM-NEUTRAL PROGRAMS FROM COMING ABOUT THAT

        18  MICROSOFT ENGAGED IN THE CONDUCT THAT BRINGS US HERE.

        19           IT WAS NOT THAT NO PROGRAMS WERE GOING TO BE

        20  WRITTEN FOR NON-MICROSOFT PROGRAMS.  MR. WARDEN

        21  REPEATED OVER AND OVER AGAIN, PEOPLE DO WRITE

        22  APPLICATIONS FOR OTHER PROGRAMS.  THEY DO NOT ONLY

        23  WRITE APPLICATIONS FOR WINDOWS.  THAT'S TRUE.  BE HAS

        24  SOME APPLICATIONS.  LINUX HAS SOME APPLICATIONS.  APPLE

        25  HAS SOME APPLICATIONS.  OS/2 HAD SOME APPLICATIONS.
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         1  THE PROBLEM, AND THE CONSISTENT TESTIMONY OF ALL THE

         2  OEM'S WHO TESTIFIED, OF MR. KEMPIN AS WELL, IS THAT

         3  THOSE APPLICATIONS ARE NOT SUFFICIENT, IN NUMBER OR

         4  VARIETY, TO MAKE THOSE OPERATING SYSTEMS EFFECTIVE

         5  ALTERNATIVES.

         6           CAN WE GO TO B-6.  THIS IS SOME TESTIMONY FROM

         7  MR. KEMPIN, WHO THE COURT HEARD AT TRIAL, AND WHO ALSO

         8  WAS DEPOSED IN HIS DEPOSITION THAT WAS INTRODUCED,

         9  (VIDEOTAPE PLAYED):

        10                "QUESTION:  DID YOU CONSIDER COMPETITION

        11           MORE GENERALLY IN CONSIDERING WHAT LEVEL

        12           ROYALTIES FOR WINDOWS 98 SHOULD BE?

        13                ANSWER:  AGAIN, I SAID I LOOK AT THE

        14           COMPETITORS, BUT WINDOWS 95 OR 98, WHEN IT

        15           COMES TO VALUE PROPOSITIONS, IT JUST DOESN'T

        16           COME CLOSE TO ANYTHING ELSE.  MEANING, I

        17           BELIEVE THAT THE COMPETITORS ARE BASICALLY

        18           SELLING INFERIOR TYPE PRODUCTS."

        19           IF WE COULD STOP HERE.  HE'S THEN ASKED WHY

        20  ARE THEY INFERIOR?

        21           NOW, MR. WARDEN SUGGESTED THAT MAYBE THEY WERE

        22  INFERIOR BECAUSE THEY DIDN'T WORK WELL, BECAUSE THEY

        23  WERE TOO EXPENSIVE.  MR. KEMPIN TESTIFIES AS TO WHAT'S

        24  WRONG WITH THEM, AND HE TESTIFIES IT'S NOT THOSE

        25  THINGS, BUT THE LACK OF SUPPORT, THE LACK OF
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         1  APPLICATION SOFTWARE.

         2                "QUESTION:  WHAT IS THE BASIS FOR YOUR

         3           BELIEF TO THAT EFFECT?

         4                ANSWER:  IT'S THE SIMPLE FACT THAT THE

         5           NUMBER OF APPLICATIONS, PERIPHERAL DEVICES,

         6           SUPPORT ON THAT PLATFORM BASICALLY IS SO HUGE

         7           THAT THE BENEFITS FOR PEOPLE BUYING INTO THAT

         8           PLATFORM IS HUGE."

         9           GO TO C-3.  I WOULD LIKE TO SHOW YOU ANOTHER

        10  EXCEPT FROM MR. KEMPIN'S EVIDENCE:

        11                "QUESTION:  GOING BACK TO MY QUESTION,

        12           DID YOU HAVE ANY UNDERSTANDING AS TO WHY THE

        13           NUMBER OF APPLICATIONS WRITTEN TO THE WIN 32

        14           PLATFORM IS GREATER THAN FOR OTHER OPERATING

        15           SYSTEMS PLATFORMS?

        16                ANSWER:  BECAUSE MOST INDEPENDENT

        17           SOFTWARE VENDORS AND COMPONENT VENDORS

        18           BASICALLY DESIGN FOR THIS PLATFORM OR WRITE

        19           SOFTWARE FOR THAT PLATFORM.

        20                QUESTION:  DO YOU HAVE ANY UNDERSTANDING

        21           WHY THEY SHOULD DO THAT?

        22                ANSWER:  BECAUSE IT'S THE HIGHEST VOLUME

        23           PLATFORM THERE IS.

        24                QUESTION:  WHAT DO YOU MEAN THE HIGHEST

        25           VOLUME PLATFORM?
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         1                ANSWER:  IN ABSOLUTE TERMS, IT SELLS THE

         2           HIGHEST NUMBER OF PC'S IN THE INDUSTRY."

         3           AND WHAT MR. KEMPIN TESTIFIES TO, WHAT

         4  MR. SOYRING TESTIFIED TO, WHAT THE OEM'S TESTIFIED TO,

         5  WAS THAT BECAUSE OF WINDOWS'S LARGE MARKET SHARE,

         6  PEOPLE WROTE FIRST AND MOST OFTEN TO WINDOWS AS

         7  APPLICATIONS.  AND THEY WERE GOING TO KEEP DOING THAT,

         8  UNTIL SOME MECHANISM CAME ALONG THAT PREVENTED THAT

         9  APPLICATIONS BARRIER TO ENTRY FROM MAINTAINING THE

        10  STATUS QUO.

        11           AND JAVA AND THE BROWSER WERE TWO WAYS OF

        12  DOING THAT, BECAUSE BOTH OF THEM PERMITTED PEOPLE TO

        13  WRITE PROGRAMS THAT WOULD RUN ON WINDOWS, BUT WOULD

        14  ALSO RUN ELSEWHERE.  AND IT WAS THAT PROMISE OF THE

        15  BROWSER AND OF THE JAVA THAT CAUSED MICROSOFT TO

        16  CONSIDER THEM TO BE A THREAT, NOT BECAUSE THEY WERE

        17  ALTERNATIVE OPERATING SYSTEMS.

        18           PROFESSOR SCHMALENSEE MADE VERY CLEAR THAT THE

        19  BROWSER WAS NOT A VIABLE ALTERNATIVE TO AN OPERATING

        20  SYSTEM, BUT BECAUSE THEY WOULD FACILITATE COMPETITION,

        21  AND MIGHT ULTIMATELY GROW INTO COMPETITION, IF THEY

        22  WEREN'T CRUSHED IN THEIR INFANCY, WHICH IS EXACTLY WHAT

        23  MICROSOFT SET OUT TO DO.

        24           NOW, ANOTHER THING I DISAGREED WITH MR. WARDEN

        25  ABOUT IS THE ISSUE OF FORECLOSURE, AND HERE IT MAY BE
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         1  THAT HE SIMPLY IS NOT READING THE COURT'S ENTIRE

         2  OPINION, OR MAYBE I'M MISINTERPRETING THE COURT'S

         3  OPINION, BUT IT SEEMED TO ME THAT FOLLOWING THE SECTION

         4  THAT MR. WARDEN REFERRED YOU TO, ON PAGE 38 OF YOUR

         5  SUMMARY JUDGMENT OPINION, YOU SPECIFICALLY ADDRESSED

         6  THE NEED TO LOOK AT THE EFFICACY OF THE DISTRIBUTION

         7  CHANNELS, JUST AS MICROSOFT HAS INTERNALLY RECOGNIZED

         8  THAT THERE ARE ONLY TWO IMPORTANT DISTRIBUTION

         9  CHANNELS:  OEM'S AND ISP'S.  THOSE ARE THE TWO

        10  IMPORTANT DISTRIBUTION CHANNELS FOR NETSCAPE.

        11           AND IF YOU FORECLOSE THOSE CHANNELS IN A

        12  SUBSTANTIAL WAY, YOU HAVE SUBSTANTIALLY INHIBITED THE

        13  ABILITY OF NETSCAPE TO COMPETE.  NOW, WHEN WE GET TO

        14  THE ARGUMENT ON THE CONCLUSIONS OF LAW, WE WILL ALSO

        15  WANT TO SUGGEST TO THE COURT THAT THE FORECLOSURE CASES

        16  HE'S CITING ARE SECTION 1 CASES AND NOT SECTION 2

        17  CASES, AND THE SECTION 2 STANDARD IS CONSIDERABLY

        18  DIFFERENT.  BUT THAT PART OF IT IS FOR ANOTHER DAY.

        19  FOR THE PRESENT DAY, WHAT WE ARE CONCERNED ABOUT ARE

        20  WHAT ARE THE FACTS?

        21           AND MR. WARDEN PUTS UP DEFENDANT'S EXHIBIT

        22  2490 THAT SHOWS THIS WAS THE MOUNTAIN CHART THAT SHOWED

        23  NETSCAPE'S NUMBER OF USERS WERE GOING TO CONTINUE TO

        24  INCREASE.  WHAT HE DIDN'T POINT OUT TO THE COURT IS

        25  THAT DURING THAT SAME FIVE-YEAR PERIOD, NETSCAPE'S
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         1  MARKET SHARE GOES FROM TWO-THIRDS THOUGH ONE-THIRD.

         2  MICROSOFT'S MARKET SHARE GOES FROM APPROXIMATELY

         3  ONE-THIRD TO TWO-THIRDS.  WHAT YOU SEE OVER THAT PERIOD

         4  OF TIME IS INCREASING DOMINATION OF THE BROWSER MARKET

         5  BY MICROSOFT, AND WHEN--AND AGAIN, THE CONSISTENT

         6  EVIDENCE IN THE RECORD IS THAT WHEN ISV'S AND OTHERS

         7  ARE DETERMINING WHAT PLATFORM TO WRITE TO, THEY'RE

         8  GOING TO DETERMINE WHAT IS THE PLATFORM THAT HAS THE

         9  LARGEST SHARE.  ARE THEY GOING TO WRITE FOR IE OR

        10  NETSCAPE?  WHAT'S GOING TO BE MOST IMPORTANT TO THEM IS

        11  WHICH PLATFORM HAS THE LARGEST SHARE, BECAUSE WHATEVER

        12  PLATFORM HAS THE LARGEST SHARE IN ABSOLUTE TERMS, AS

        13  MR. KEMPIN SAYS, IS GOING TO BE THE ONE THAT'S MOST

        14  ATTRACTIVE FOR THEM TO WRITE TO.

        15           MR. WARDEN ALSO SAID SOMETHING ABOUT THE

        16  COMPAQ EXAMPLE, AND I UNDERSTOOD HIM TO SAY THAT THERE

        17  SIMPLY WAS NO SUPPORT IN THE RECORD THAT WHEN COMPAQ

        18  REMOVED THE ICON THAT IT HAD ANYTHING TO DO WITH

        19  NETSCAPE.  AND GOVERNMENT EXHIBIT 299--I DON'T

        20  KNOW--COULD WE PUT THAT UP?  GOVERNMENT EXHIBIT 299 IS

        21  AN INTERNAL COMPAQ DOCUMENT DATED MAY 29, 1996--IT'S

        22  GOVERNMENT EXHIBIT 299--AND IT'S IN EVIDENCE.  ON THE

        23  SECOND PAGE OF THE DOCUMENT IT TALKS ABOUT BOTH THE AOL

        24  AND NETSCAPE RELATIONSHIPS.  DOWN AT THE BOTTOM OF THE

        25  SECOND PARAGRAPH UNDER THAT HEADING, SECOND PARAGRAPH,
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         1  IT SAYS, "FAVORED TREATMENT FOR THE MS BROWSER AND MS

         2  NETWORK WOULD VIOLATE THE AOL AGREEMENT AND MAY PREVENT

         3  US FROM FEATURING THE NETSCAPE BROWSER ALL WITH NO

         4  REPLACEMENT FOR THE REVENUE LOST."

         5           AND ON THE NEXT PAGE, THE FIRST FULL

         6  PARAGRAPH, IT SAYS, "IN REGARD TO BROWSERS, OUR GOAL IS

         7  TO FEATURE THE BRAND LEADER, NETSCAPE, AND AOL GNN."

         8           SO, WHEN COMPAQ REMOVED THE IE ICON, CERTAINLY

         9  NETSCAPE WAS PART OF THE EQUATION.  AND THERE IS NO

        10  DISPUTE IN THE RECORD THAT THE WAY THAT MICROSOFT

        11  REACTED WAS TO COME BACK AND THREATEN COMPAQ WITH THE

        12  EFFECTIVE TERMINATION OF THEIR BUSINESS BECAUSE IT

        13  COULDN'T--THAT BUSINESS COULDN'T SURVIVE WITHOUT A

        14  WINDOWS LICENSE, UNLESS COMPAQ AGREED TO RETURN THE IE

        15  ICON.  AND WHEN THEY DID, THEY TOOK OFF THE NETSCAPE

        16  ONE, BECAUSE THE CONSISTENT TESTIMONY AT THAT TIME WAS

        17  WE WERE NOT GOING TO HAVE TWO BROWSERS LOADED.

        18           NOW, DURING THE TRIAL, AFTER THE TRIAL

        19  STARTED, THREE OR FOUR MONTHS INTO THE TRIAL, COMPAQ

        20  AGREED TO PERMIT THE BROWSER ON.  WE DON'T HAVE ANY

        21  DISCOVERY AS TO ALL THE REASONS BEHIND THAT, BUT

        22  CERTAINLY THE RECORD EVIDENCE IS THAT BY FORCING OEM'S

        23  TO TAKE THE IE BROWSER, THEY PRECLUDE, TO A VERY LARGE

        24  EXTENT, THE NETSCAPE BROWSER.

        25           TWO OTHER AREAS THAT I WANT TO TOUCH ON, FIRST
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         1  IS THE QUESTION OF OTHER EXCEPTIONS THAT WERE GRANTED

         2  BY MICROSOFT, AND MICROSOFT REFERENCED YOU TO FINDING

         3  187.3, OUR FINDING 187.3.  I WOULD ASK THE COURT TO

         4  TAKE A LOOK AT THAT FINDING.  I DON'T THINK THAT

         5  FINDING SAYS WHAT MR. WARDEN SAYS IT SAID.

         6           INDEED, IT POINTS OUT THAT MICROSOFT HAS NOT

         7  GENERALLY GRANTED EXCEPTIONS, AND IT CONTINUES TO MAKE

         8  THE EXCEPTIONS THAT IT DOES GRANT VERY COSTLY, AND IT

         9  CONTINUES TO PREVENT GATEWAY FROM REMOVING THE IE ICON.

        10  AND GATEWAY ONLY OFFERS THE NETSCAPE OPTION TO GATEWAY

        11  CUSTOMERS WHO PRE-SELECT GATEWAY.NET AS THEIR ISP AND

        12  PAY SUBSCRIPTION FEES.  SO, IF MR. WARDEN MEANT TO

        13  IMPLY THAT THIS FINDING SAID THAT THESE RESTRICTIONS

        14  WERE NO LONGER APPLICABLE, I THINK THAT IS NOT THE

        15  CASE.

        16           LAST, YOUR HONOR, IN TERMS OF RAISING RIVALS'

        17  COSTS AND THE ATTEMPT TO, IN EFFECT, FRAGMENT THE

        18  GOVERNMENT'S CASE, PARTICULARLY WITH RESPECT TO

        19  SECTION 2, WE THINK THAT THE COURT NEEDS TO LOOK AT ALL

        20  OF THESE PRACTICES IN CONTEXT.  AND WHAT THE COURT WILL

        21  SEE WHEN IT LOOKS AT ALL THESE PRACTICES IN CONTEXT IS

        22  EACH OF THEM CONTRIBUTES TO THE MAINTENANCE OF

        23  MICROSOFT'S MONOPOLY POWER.  MR. WARDEN SAYS THAT HE

        24  DOESN'T LIKE "LET'S PRETEND" GAMES, BUT UNFORTUNATELY,

        25  ONE OF THE WAYS THAT MICROSOFT HAS APPROACHED THIS
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         1  TRIAL IS TO SAY, "LET'S PRETEND OUR DOCUMENTS DON'T

         2  EXIST.  LET'S PRETEND WHAT'S IN OUR DOCUMENTS CAN'T BE

         3  KNOWN AND ISN'T BINDING."

         4           THEY WILL SAY, "WELL, LET'S TALK ABOUT WHAT

         5  MR. CLARK SAID ABOUT WHAT HE THOUGHT OUR INTENTIONS ARE

         6  AND IGNORE WHAT OUR OWN DOCUMENTS SAY OUR INTENTIONS

         7  WERE."  THEY SAY MR. CLARK SAID BILL GATES THREATENED

         8  HIM AT A CONFERENCE--BUT THEY DIDN'T USE THE WORD

         9  "THREATENED," BUT IT'S CLEAR FROM THE CONTEXT--THAT

        10  PEOPLE SHOULDN'T EXPECT TO MAKE MONEY OUT OF BROWSERS

        11  BECAUSE MICROSOFT WOULD GIVE IT AWAY FOR FREE.  WHAT

        12  THEY DON'T SAY IS THAT FOLLOWING THAT, NETSCAPE DID

        13  BEGIN TO CHARGE FOR THE BROWSER, AND ITS BUSINESS MODEL

        14  AS THE CONSISTENT EVIDENCE, BOTH DOCUMENTARY AND

        15  TESTIMONIAL WAS, THEIR BUSINESS MODEL DEPENDED ON

        16  CHARGING FOR THE BROWSER.

        17           AND THE DECISION TO GIVE IT AWAY FREE WAS NOT

        18  MADE UNTIL DECEMBER 7TH OF 1995, FINALLY, BY MICROSOFT,

        19  AND THERE WERE A NUMBER OF OTHER ITERATIONS IN WHICH

        20  THEY CAME OUT WITH DIFFERENT VIEWS--MR. WARDEN REFERS

        21  TO SOMETHING HE CALLS "FROSTING" WHATEVER, AND THE

        22  COURT IS FAMILIAR WITH THE FROSTING DOCUMENTS, IN WHICH

        23  MICROSOFT REPEATEDLY SAID WE OUGHT TO CHARGE FOR THIS,

        24  AND IF WE DON'T, WE ARE THROWING MONEY AWAY.

        25           THE COURT IS ALSO AWARE WHERE MICROSOFT WAS
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         1  CONSTANTLY PRESENTED WITH OPTIONS TO CHARGE FOR IT,

         2  SERIOUSLY CONSIDER IT.  MR. MARITZ TESTIFIED AND WROTE

         3  THAT IT WAS TEMPTING, BUT REJECTED IT BECAUSE IT WOULD

         4  INTERFERE WITH THEIR OVERWHELMING GOAL OF GAINING

         5  BROWSER SHARE.  SO THAT TO SAY THAT THERE WAS NEVER A

         6  DECISION HERE SIMPLY DOES NOT ACCORD WITH WHAT THE

         7  FACTS ARE AND THE FACTS FROM MICROSOFT'S OWN DOCUMENTS.

         8           IN TERMS OF ONE-BUTTON INSTALL FOR INTERNET,

         9  WHERE THEY SAID PEOPLE RECOGNIZED EARLY IN NOVEMBER OF

        10  1994 THAT THERE SHOULD BE A ONE-BUTTON INSTALL FOR

        11  INTERNET, I WOULD SIMPLY ASK THE COURT TO LOOK AT OUR

        12  FINDING 120-A IN THE MATERIALS THAT ARE CITED THERE.  I

        13  THINK THE COURT WILL SEE THAT THAT HAD NOTHING TO DO

        14  WITH WHAT THE ISSUES IN THIS CASE ARE ABOUT.  WHAT THIS

        15  CASE IS ABOUT IS A CONCERTED SERIES OF STEPS THAT

        16  MICROSOFT TOOK, AND TOOK WITH THE EXPRESSED PURPOSE AND

        17  WITH THE EFFECT OF STIFLING THE EMERGING COMPETITION

        18  THAT NETSCAPE AND JAVA THREATENED.

        19           AND THEY DID IT TO ACCOMPLISH THOSE

        20  PURPOSES--DOCUMENTS FROM THEIR FILES MAKE IT CLEAR--AND

        21  THE DOCUMENTS FROM THEIR FILES MAKE IT CLEAR THAT THIS

        22  HAD NOTHING TO DO WITH EFFICIENCY.  REMEMBER, YOUR

        23  HONOR, THIS MORNING, I CHALLENGED THEM TO COME FORWARD

        24  WITH ANY CONTEMPORANEOUS EVIDENCE THAT SUGGESTED THIS

        25  WAS BEING DONE TO MAKE THINGS MORE EFFICIENT, THAT THIS
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         1  WAS BEING DONE TO SELL MORE COPIES OF WINDOWS, THAT

         2  THIS WAS BEING DONE TO GET ANCILLARY REVENUES.

         3           IF THERE WERE ANY DOCUMENTS, MR. WARDEN AND

         4  HIS PEOPLE, THEY WOULD HAVE FOUND THEM, AND THEY WOULD

         5  HAVE TOLD US ABOUT THEM.  THERE AREN'T ANY DOCUMENTS

         6  BECAUSE THAT'S NOT WHAT THIS WAS ABOUT IN THE REAL

         7  WORLD.  THIS WAS NOT ABOUT EFFICIENCY.  THIS WAS NOT

         8  ABOUT BETTER PRODUCTS.  THIS WAS NOT ABOUT LOWER

         9  PRICES.  THIS WAS NOT ABOUT SERVING CONSUMERS.  THIS

        10  WAS ABOUT STOPPING COMPETITION.  AND THE FACTS OF THE

        11  DOCUMENTS MAKE THAT CLEAR.

        12           AND AS THE COURT CONSIDERS ITS FINDINGS, I

        13  URGE THE COURT TO LOOK AT THE CONTEMPORANEOUS

        14  DOCUMENTS, LOOK AT WHAT PEOPLE SAID BEFORE THEY GOT

        15  INTO COURT, BEFORE THEIR LAWYERS GOT TO THEM, AND

        16  BEFORE THE ECONOMISTS BEGAN TO SPIN THEIR CREATIVE

        17  THEORIES.

        18           THANK YOU VERY MUCH.

        19           THE COURT:  THANK YOU, COUNSEL.  THE CASE IS

        20  SUBMITTED.

        21           (WHEREUPON, AT 5:10 P.M., THE HEARING WAS

        22  ADJOURNED.)

        23

        24

        25
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         1                  CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR-CRR, COURT REPORTER,

         4  DO HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED

         6  TO TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION

         7  UNDER MY DIRECTION AND SUPERVISION; AND THAT THE

         8  FOREGOING TRANSCRIPT IS A TRUE RECORD AND ACCURATE

         9  RECORD OF THE PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL

        11  FOR, RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO

        12  THIS ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR

        13  OTHERWISE INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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