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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES VERSUS MICROSOFT CORPORATION, AND 98-1233, STATE OF

          4   NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. LACOVARA.

         10             GOOD MORNING, DEAN SCHMALENSEE.

         11             THE WITNESS:  GOOD MORNING, YOUR HONOR.

         12             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.

         13             (DEAN RICHARD SCHMALENSEE, DEFENDANT'S WITNESS,

         14   PREVIOUSLY SWORN.)

         15                  DIRECT EXAMINATION, CONTINUED

         16   BY MR. LACOVARA:

         17   Q.  GOOD MORNING, DEAN SCHMALENSEE.

         18   A.  GOOD MORNING, MR. LACOVARA.

         19   Q.  I'D LIKE TO BEGIN THIS MORNING BY TURNING TO THE SUBJECT

         20   OF THE PRICES THAT MICROSOFT CHARGES FOR ITS WINDOWS

         21   OPERATING SYSTEM.  AND IN JANUARY, YOU TESTIFIED TO AN

         22   ANALYSIS AS TO WHETHER THE PRICES THAT MICROSOFT ACTUALLY

         23   CHARGES ARE CONSISTENT WITH PLAINTIFFS' ASSERTION THAT

         24   MICROSOFT EXERCISES MONOPOLY POWER OR HAS MONOPOLY POWER.

         25   DO YOU RECALL THAT TESTIMONY?
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          1   A.  YES.

          2   Q.  AND HAVE YOU HAD A CHANCE TO REVIEW PROFESSOR FISHER'S

          3   RESPONSES TO THAT TESTIMONY THAT WERE DELIVERED DURING HIS

          4   REBUTTAL TESTIMONY?

          5   A.  YES, I HAVE.

          6   Q.  NOW, WHAT I'D LIKE TO DO FIRST IS ASK YOU WHETHER

          7   PROFESSOR FISHER'S TESTIMONY COMPORTS WITH THE BEHAVIOR YOU

          8   HAVE OBSERVED IN THE REAL WORLD.  BUT, FIRST, THOUGH, LET ME

          9   ASK YOU, ARE YOU AWARE THAT PROFESSOR FISHER TESTIFIED THAT

         10   IF ONE PUT IN THE CORRECT NUMBERS FOR THE PRICE OF

         11   COMPUTERS, THE ELASTICITY OF DEMAND AND COMPLEMENTARY

         12   REVENUES, THAT IT WAS HIS OPINION THAT MICROSOFT WAS

         13   CHARGING SOMETHING CLOSE TO THE SHORT-TERM MONOPOLY PRICE?

         14   A.  HE SAID SOMETHING TO THAT EFFECT, YES, MR. LACOVARA.

         15   Q.  WELL, FIRST, LET ME ASK YOU, DO YOU AGREE THAT THE

         16   NUMBERS THAT PROFESSOR FISHER USED IN HIS ANALYSIS ARE

         17   APPROPRIATE OR DEFENSIBLE?

         18   A.  OH, I THINK I DISAGREE QUITE STRONGLY.  I DON'T BELIEVE

         19   THEY ARE DEFENSIBLE.

         20   Q.  AND COULD YOU EXPLAIN JUST BRIEFLY WHY YOU THINK HIS

         21   NUMBERS ARE NOT DEFENSIBLE?

         22   A.  WELL, HE USED A NUMBER FOR THE AVERAGE PRICE OF A

         23   COMPUTER SYSTEM THAT'S MUCH TOO LOW, THAT EXCLUDED A

         24   MONITOR, AND DEALT ONLY WITH THE RETAIL CHANNEL.  HE USED A

         25   DEMAND ELASTICITY THAT'S IMPLAUSIBLY HIGH.
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          1             I ALSO BELIEVE HIS NUMBER FOR COMPLEMENTARY

          2   REVENUES IS TOO HIGH, BUT THAT'S OF LESS IMPORTANCE.

          3   Q.  NOW, WE'LL COME BACK TO THE ANALYSIS IN SOME MORE DETAIL

          4   AND I WILL ASK YOU TO REPLICATE IT ON THE EASEL IN A FEW

          5   MOMENTS, BUT, FIRST, COULD YOU TELL ME WHETHER, IN

          6   PERFORMING YOUR ANALYSIS, YOU ADOPTED PLAINTIFFS' MARKET

          7   DEFINITION OR DID YOU USE A MARKET ANALYSIS THAT YOU CAME UP

          8   WITH ON YOUR OWN?

          9   A.  THIS WAS INTENDED TO BE -- AND I BELIEVE IT WAS -- A

         10   WORKING-OUT OF THE IMPLICATIONS OF PLAINTIFFS' ASSERTED

         11   MARKET DEFINITION AND PLAINTIFFS' ASSERTIONS ABOUT MARKET

         12   POWER.

         13   Q.  AND WHAT DID YOU CONCLUDE, WHEN YOU TESTED YOUR MODEL

         14   USING THE PLAINTIFFS' ASSUMPTIONS, ABOUT HOW THE MARKET

         15   SHOULD BE DEFINED IN THIS CASE?

         16   A.  THERE ARE REALLY ONLY TWO THINGS YOU CAN CONCLUDE.

         17   EITHER PLAINTIFFS' ANALYSIS IS WRONG, OR MICROSOFT IS

         18   LEAVING BILLIONS OF DOLLARS ON THE TABLE.

         19   Q.  LET ME UNPACK THAT A LITTLE BIT BY PROCEEDING THROUGH

         20   SOME OF WHAT PROFESSOR FISHER SAID ABOUT YOUR TESTIMONY.

         21   FIRST, PROFESSOR FISHER TESTIFIED THAT MICROSOFT MAY HAVE

         22   MONOPOLY POWER, BUT IS SIMPLY CHOOSING NOT TO USE IT AT THIS

         23   TIME, OR EVER, IN TERMS OF ITS PRICES IT CHARGES TO

         24   CONSUMERS.

         25             DO YOU AGREE THAT MICROSOFT HAS THE POWER BUT HAS
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          1   CHOSEN, FOR SOME REASON, NOT TO EXERCISE IT?

          2             WELL, LET ME DEAL WITH THE "CHOSEN NOT TO EXERCISE

          3   IT."  I'VE NEVER SEEN ANY DOCUMENT IN THIS CASE THAT

          4   SUGGESTS THAT THE MICROSOFT CORPORATION ISN'T CONCERNED WITH

          5   ITS LONG-RUN PROFITABILITY, WITH THE VALUE OF THE FIRM, AND

          6   WITH MAXIMIZING PROFITS.  SO I SIMPLY CAN'T IMAGINE HOW ONE

          7   COULD COME TO THE CONCLUSION THAT THEY HAVE SOMEHOW CHOSEN

          8   TO LEAVE MONEY ON THE TABLE.

          9   Q.  AND DO YOU RECALL PROFESSOR FISHER IDENTIFYING ANY

         10   REASON WHY MICROSOFT WAS LEAVING AS MUCH AS HUNDREDS OF

         11   DOLLARS A COPY ON THE TABLE?

         12   A.  WELL, HE SUGGESTED, AT LEAST AT ONE POINT AND PERHAPS AT

         13   TWO POINTS, THAT MICROSOFT MIGHT BE CHARGING LESS THAN IT

         14   COULD SO THAT OEM'S WOULD TOLERATE FIRST SCREEN

         15   RESTRICTIONS.  THAT WAS THE ONLY HYPOTHESIS THAT I RECALL IN

         16   HIS TESTIMONY AS TO WHAT MIGHT BE GOING ON.

         17   Q.  LET ME ASK YOU TO TAKE A LOOK AT PROFESSOR FISHER'S

         18   TESTIMONY.  DO YOU HAVE THE BINDER OF TESTIMONY?

         19   A.  YES, I DO.

         20   Q.  WOULD YOU LOOK AT HIS TESTIMONY FROM JUNE 2ND IN THE

         21   MORNING SESSION ON PAGE 5, STARTING AT LINE 4.  MR. BOIES IS

         22   EXAMINING HIM ON PROFESSOR FISHER'S SPECULATIONS AS TO WHY

         23   MICROSOFT MIGHT BE SACRIFICING WHAT HE CALLED ITS

         24   "SHORT-TERM MONOPOLY PROFITS."

         25             IS THIS THE TESTIMONY TO WHICH YOU REFERRED IN
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          1   YOUR LAST ANSWER?

          2   A.  YES, IT IS.

          3   Q.  NOW, DO YOU BELIEVE THAT THE SUGGESTION THAT MICROSOFT

          4   DIDN'T CHARGE AS MUCH AS IT COULD HAVE CHARGED BECAUSE IT

          5   WANTED TO GET THE OEM'S TO AGREE TO THE LICENSE PROVISIONS

          6   ABOUT WHICH YOU TESTIFIED ON MONDAY -- DO YOU BELIEVE THAT'S

          7   A PLAUSIBLE EXPLANATION OF THE PRICING BEHAVIOR THAT YOU

          8   HAVE OBSERVED?

          9   A.  NO.  WE'RE TALKING HERE ABOUT A DIFFERENCE OF SEVERAL

         10   HUNDRED DOLLARS A COPY OF WINDOWS, AT LEAST.  AND WE'RE

         11   TALKING ABOUT LICENSING RESTRICTIONS THAT WEREN'T IMPOSED

         12   UNTIL, I THINK IT WAS AUGUST 1996.

         13             FIRST OF ALL, THOSE RESTRICTIONS, ON THEIR FACE,

         14   SEEM INADEQUATE TO EXPLAIN A PRICE DIFFERENCE OF SEVERAL

         15   HUNDRED DOLLARS A COPY.  BUT PUTTING THAT TO ONE SIDE, LET'S

         16   SUPPOSE HE'S RIGHT AND IT REALLY IS WORTH SEVERAL HUNDRED

         17   DOLLARS A COPY FOR OEM'S.  WELL, MICROSOFT, WHEN IT IMPOSED

         18   THE RESTRICTIONS, DIDN'T MAKE A PRICE CUT IN WINDOWS.  IT

         19   DIDN'T REDUCE THE PRICE OF WINDOWS BY SEVERAL HUNDRED

         20   DOLLARS TO MAKE OEM'S SWALLOW THE RESTRICTIONS.  IT DIDN'T

         21   CHANGE THE PRICE OF WINDOWS.

         22             SO, AGAIN, IF IT REALLY WAS WORTH SEVERAL HUNDRED

         23   DOLLARS A COPY, THEN WE'RE FACED WITH THE CONCLUSION THAT

         24   MICROSOFT MUST HAVE BEEN, FOR SOME OTHER REASON, LEAVING

         25   SEVERAL HUNDRED DOLLARS A COPY ON THE TABLE PRIOR TO AUGUST
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          1   1996.

          2             IT JUST PUSHES THE IMPLAUSIBILITY BACK.

          3   Q.  NOW, PROFESSOR FISHER ALSO TESTIFIED, DEAN SCHMALENSEE,

          4   THAT YOUR ANALYSIS, IN HIS VIEW, WAS ONLY ABOUT THE

          5   SHORT-TERM -- ONLY ABOUT TODAY.  DO YOU AGREE WITH THAT

          6   CRITICISM?

          7   A.  YES AND NO, MR. LACOVARA.  IT IS A SHORT-RUN ANALYSIS,

          8   BUT THE REASON IT'S A SHORT-RUN ANALYSIS IS THAT THAT'S WHAT

          9   FOLLOWS FROM PLAINTIFFS' ASSUMPTIONS AND ASSERTIONS.  IF

         10   MICROSOFT IS PROTECTED BY STRONG BARRIERS TO ENTRY, AND

         11   IF -- AS I THINK SOME TESTIMONY WE SAW FROM PROFESSOR FISHER

         12   YESTERDAY -- IF MICROSOFT'S PRICES TODAY DON'T AFFECT ITS

         13   COMPETITIVE POSITION TOMORROW, WHICH SEEMS TO BE HIS CURRENT

         14   VIEW -- THEN THE WAY YOU MAXIMIZE LONG-RUN PROFITS IS

         15   MAXIMIZING SHORT-RUN PROFITS DAY AFTER DAY.

         16             SO, IT IS ABOUT THE SHORT RUN, BUT THAT'S BECAUSE

         17   THAT'S PRECISELY WHERE PLAINTIFFS' ANALYSIS POINTS.

         18   Q.  NOW, STAYING ON THIS TOPIC OF THE SHORT-RUN VERSUS THE

         19   LONG-RUN, HOW LONG HAVE YOU BEEN STUDYING MICROSOFT'S

         20   WINDOWS PRICING, SIR?

         21   A.  WELL, I'VE BEEN STUDYING MICROSOFT'S OPERATING SYSTEM

         22   PRICING SINCE SOME POINT IN 1992.  I'M NOT SURE I CAN

         23   IDENTIFY PRECISELY WHEN THE FOCUS SHIFTED FROM DOS TO

         24   WINDOWS, BUT FOR THAT PERIOD.

         25   Q.  YOU'VE BEEN STUDYING THE PRICING FOR APPROXIMATELY SEVEN
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          1   YEARS; IS THAT YOUR TESTIMONY?

          2   A.  YES.

          3   Q.  AND OVER THAT SEVEN-YEAR PERIOD, IN YOUR JUDGMENT OR

          4   YOUR ANALYSIS, HAS MICROSOFT EVER COME CLOSE TO CHARGING THE

          5   SHORT-RUN PROFIT-MAXIMIZING MONOPOLY PRICE, USING

          6   PLAINTIFFS' ASSUMPTIONS ABOUT THE MARKET?

          7   A.  NEVER.

          8   Q.  NOW, WHAT, IN YOUR VIEW, DEAN SCHMALENSEE, EXPLAINS THE

          9   FACT THAT MICROSOFT HAS CHOSEN, OVER SUCH A LONG PERIOD OF

         10   TIME, TO CHARGE THE PRICES THAT YOU OBSERVE?

         11   A.  I BELIEVE IT HAS TO BE CONCERN WITH ITS LONG-TERM

         12   COMPETITIVE POSITION.  SUCH A CONCERN IS CONSISTENT WITH ALL

         13   THE DOCUMENTS.  IT'S CONSISTENT WITH THE ECONOMICS IN THE

         14   INDUSTRY THAT, BY HAVING A LARGE BASE OF SATISFIED USERS,

         15   MICROSOFT POSITIONS ITSELF WELL AGAINST ANY FUTURE

         16   COMPETITION.  IT'S THE LONG-RUN CONSTRAINTS THAT PLAINTIFFS

         17   ASSUME AWAY.

         18   Q.  NOW, YOUR REFERENCE TO SATISFIED USERS SUGGESTS A

         19   QUESTION THAT THE COURT ASKED OF YOU IN JANUARY.  AND TO

         20   PARAPHRASE, I BELIEVE THE COURT'S QUESTION WAS WHETHER THE

         21   LOW PRICES, OVER SUCH A LONG PERIOD OF TIME, MIGHT BE

         22   ASSOCIATED WITH SOME SORT OF ADDICTION PHENOMENON WHERE

         23   MICROSOFT WAS HOLDING DOWN THE PRICE TO GET PEOPLE ADDICTED.

         24             HAVE YOU REFLECTED ON THAT QUESTION OVER THE LAST

         25   SEVERAL MONTHS?
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          1   A.  I HAVE.  I REMEMBER THAT CONVERSATION WELL.  THERE IS

          2   CERTAINLY A SENSE IN WHICH MICROSOFT WANTS TO BRING PEOPLE

          3   TO ITS PLATFORM, BUT I THINK I RAISED IN JANUARY THE ISSUE

          4   OF WHETHER ADDICTION TO WINDOWS WAS AN APPROPRIATE WAY TO

          5   THINK ABOUT IT.

          6             AND, ON REFLECTION, I THINK THE PRICING ANALYSIS

          7   SHEDS LIGHT ON IT, BECAUSE IF THERE'S ONE CHARACTERISTIC OF

          8   ADDICTS -- AND YOU SEE IT IN STUDIES OF CIGARETTE DEMAND,

          9   AMONG OTHER THINGS -- IT IS THAT THEY ARE NOT SENSITIVE TO

         10   PRICES.  SO THAT IF MICROSOFT HAD, IN FACT, DONE THIS FOR

         11   SOME PERIOD OF TIME, IT WOULD HAVE A SET OF PEOPLE WHO WOULD

         12   BE EVEN LESS PRICE SENSITIVE THAN I ASSUME IN MY ANALYSIS.

         13             SO IF, IN FACT, ADDICTION TO WINDOWS IS A REAL

         14   PHENOMENON, AT SOME POINT, AFTER ALL OF THESE YEARS, OR

         15   ADDICTION TO MICROSOFT PRODUCTS, MICROSOFT WOULD HAVE

         16   RATIONALLY RAISED THE PRICE TO TAKE ADVANTAGE OF THE ADDICTS

         17   IT HAD ACQUIRED.  AND IT HASN'T.

         18   Q.  LET'S TURN TO THE NUMBERS.  HAVE YOU REVIEWED GOVERNMENT

         19   EXHIBIT 1960, WHICH IS THE EQUATION AS SET UP BY PROFESSOR

         20   FISHER WHEN HE DID HIS PRICING ANALYSIS IN JANUARY?

         21   A.  YES.

         22   Q.  EXCUSE ME -- IN JUNE.  AND IS THAT WHAT'S BEING

         23   DISPLAYED ON THE SCREEN?

         24   A.  YES.  I THINK THERE'S ANOTHER LINE.  I THINK YOU'RE

         25   MISSING A LINE AT THE BOTTOM, BUT I COULD BE WRONG.  IS THAT
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          1   ONLY ONE LINE?  OKAY.

          2   Q.  AND IS THIS ESSENTIALLY THE SAME EQUATION THAT YOU USED

          3   WHEN YOU TESTIFIED IN JANUARY?

          4   A.  YES, ALTHOUGH IT'S SOLVED, IN THIS FORM, FOR THE NET

          5   REVENUE FROM COMPLEMENTARY GOODS.  I THOUGHT HE HAD ANOTHER

          6   EXHIBIT THAT WAS SOLVED FOR THE PRICE OF WINDOWS.  BUT WE

          7   CAN SOLVE THIS ONE.

          8             MR. LACOVARA:  WITH THE COURT'S PERMISSION, I'D

          9   LIKE TO ASK DEAN SCHMALENSEE TO GO TO THE EASEL NOW.

         10             THE COURT:  OF COURSE.

         11   BY MR. LACOVARA:

         12   Q.  AND IF YOU WOULD WRITE THE EQUATION, SOLVING FOR

         13   WHATEVER YOU THINK IT'S MOST ILLUSTRATIVE TO SOLVE FOR.

         14   A.  OKAY.

         15   Q.  AND MAYBE JUST SO IT'S CLEAR, DOES IT MAKE ANY

         16   DIFFERENCE HOW YOU ARRANGE THE VARIABLES IN THE EQUATION OR

         17   THE INPUTS IN THE EQUATION?

         18   A.  ASSUMING THAT I DO THE ALGEBRA CORRECTLY, NO.  I WOULD

         19   PUT THE PRICE OF WINDOWS ON THE LEFT-HAND SIDE AND PUT THE

         20   NET REVENUE FROM COMPLEMENTARY GOODS ON THE RIGHT-HAND SIDE.

         21   SO I WOULD WRITE IT, PRICE OF WINDOWS EQUALS PRICE OF A P.C.

         22   OVER PRICE OF SYSTEMS, DIVIDED BY ELASTICITY, MINUS -- AND

         23   I'M NOT GOING TO WRITE OUT THE WORDS; I'LL USE

         24   ABBREVIATIONS -- MINUS -- WHAT DOES HE CALL IT? -- NET

         25   REVENUE FROM COMPLEMENTARY GOODS -- REVENUE FROM
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          1   COMPLEMENTS.

          2             AND TO BE CLEAR, THE PRICE OF A P.C. CONSISTS, IN

          3   THIS ANALYSIS, OF THE PRICE OF WINDOWS, PLUS THE COST OF

          4   HARDWARE.

          5   Q.  NOW, HOW DOES THE NUMERATOR, THE PRICE OF THE P.C.,

          6   AFFECT THE MONOPOLY PRICE FOR WINDOWS?

          7   A.  WELL, IT'S THE -- THIS IS A -- IT'S A CONVENIENT FORM TO

          8   WRITE THE EQUATION.  IT'S A LITTLE HARD TO WORK WITH BECAUSE

          9   THE PRICE OF WINDOWS IS ON BOTH SIDES, BUT AS THE ALGEBRA

         10   WORKS, THE HIGHER THE COST OF HARDWARE, THE HIGHER THE

         11   PROFIT-MAXIMIZING PRICE OF WINDOWS.

         12   Q.  NOW, PROFESSOR FISHER TESTIFIED THAT YOU HAD USED TOO

         13   HIGH A HARDWARE PRICE.  AND INSTEAD OF THE FIGURE YOU USED,

         14   WHICH I BELIEVE WAS $2,000, HE USED THE FIGURE OF $950.  DO

         15   YOU AGREE THAT IT WAS APPROPRIATE TO USE $950?

         16   A.  NO.  IT'S MY UNDERSTANDING THAT THAT PRICE, A, DIDN'T

         17   INCLUDE A MONITOR, AND, B, WAS FOR THE RETAIL CHANNEL ONLY.

         18   THAT'S A LOW-END PRICE, CLEARLY NOT AN AVERAGE PRICE.

         19   Q.  NOW, IN HIS REDIRECT REBUTTAL EXAMINATION, PROFESSOR

         20   FISHER SUGGESTED THAT, IN FACT, IT WAS APPROPRIATE TO LOOK

         21   AT THE RETAIL PRICE, BECAUSE FOCUSING ON THE LOW END IN

         22   TERMS OF THE DEMAND FOR CHEAPER MACHINES, MADE SENSE TO

         23   EXPLAIN MICROSOFT'S PRICING BEHAVIOR.  DO YOU AGREE WITH

         24   THAT?

         25   A.  I CERTAINLY HAVEN'T SEEN ANY ANALYSIS FROM PROFESSOR
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          1   FISHER, OR ANY OTHER SOURCE, THAT WOULD SUPPORT THAT.  AS A

          2   GENERAL MATTER, IF YOU'RE GOING TO CHARGE A PRICE ACROSS ALL

          3   P.C.'S, THE ANALYSIS THAT DETERMINES THE OPTIMAL PRICE NEEDS

          4   TO TAKE INTO ACCOUNT INFORMATION FROM ACROSS THE RANGE OF

          5   DEMAND.

          6             THE NOTION THAT YOU WOULD PRICE ONLY TO THE LOW

          7   END, DISREGARDING ENORMOUS PROFITS TO BE MADE ON MORE

          8   EXPENSIVE COMPUTERS, STRIKES ME AS IMPLAUSIBLE.  HE

          9   PRESENTED NO ANALYSIS TO SUPPORT THAT ASSERTION, SO I CAN'T

         10   COMMENT ON THE ANALYSIS.

         11   Q.  NOW, FOR PURPOSES OF THE ANALYSIS TODAY, WHAT DO YOU

         12   BELIEVE IS THE APPROPRIATE PRICE FOR A P.C. SYSTEM TO USE,

         13   AS OF JUNE 1999?

         14   A.  THE PRICE I USED IN JANUARY, AS I RECALL, WAS AROUND

         15   $2,000.  HARDWARE COSTS ARE FALLING, AS HAS BEEN DISCUSSED,

         16   AND THE LATEST DATA I'VE SEEN FOR AN OVERALL AVERAGE PRICE

         17   FOR THE SYSTEM IS AROUND $1880, SO DOWN A BIT FROM 2,000.

         18             AND IF YOU SUBTRACT THE PRICE OF WINDOWS IN ROUND,

         19   THIS OUGHT TO BE AROUND -- AGAIN, AS AN AVERAGE NUMBER,

         20   AROUND $1800.

         21   Q.  OKAY.  NOW, YOU NEED TO HAVE A VALUE FOR THE ELASTICITY

         22   OF DEMAND.  AND, FIRST, JUST SO IT'S CLEAR, WHAT IS DEMAND

         23   ELASTICITY?

         24   A.  DEMAND ELASTICITY IS THE SENSITIVITY OF THE QUANTITY

         25   DEMANDED TO CHANGES IN PRICE.  THE MORE ELASTIC DEMAND --
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          1   THE LARGER IS THIS NUMBER "E," THE MORE SENSITIVE THE

          2   DEMAND -- QUANTITY DEMAND IT IS TO CHANGES IN PRICE.  SO IF,

          3   SAY, THE DEMAND ELASTICITY WERE 1, AND, SAY, THE COMPUTER

          4   COST 2,000 SO I DON'T HAVE TO DEAL WITH ODD NUMBERS IN MY

          5   HEAD, AN INCREASE OF 10 PERCENT TO 2200 WOULD RESULT IN A 10

          6   PERCENT REDUCTION IN DEMAND FOR COMPUTERS.

          7             IF THE ELASTICITY WERE 2, THAT 10 PERCENT

          8   REDUCTION WOULD LEAD TO A 20 PERCENT DROP.  3, A 30 PERCENT

          9   DROP AND SO FORTH.

         10   Q.  AND WHEN YOU PERFORMED THIS ANALYSIS IN JANUARY, YOU

         11   USED AN ELASTICITY OF 2.  CAN YOU EXPLAIN TO THE COURT WHAT

         12   THE BASIS FOR YOUR SELECTION OF 2 WAS?

         13   A.  AS I BELIEVE I INDICATED IN JANUARY, THERE AREN'T ANY

         14   PARTICULARLY SOUND ESTIMATES OF WHICH I AM AWARE, NOR, IT

         15   APPEARS, OF WHICH PROFESSOR FISHER IS AWARE, OF THE

         16   ELASTICITY OF DEMAND FOR COMPUTERS GENERALLY, FOR P.C.'S --

         17   FOR INTEL-BASED P.C.'S.  SO ONE IS FORCED TO FALL BACK ON

         18   WHAT ELASTICITIES ARE TYPICAL IN THE LITERATURE -- IN THE

         19   ECONOMETRIC LITERATURE FOR AGGREGATES LARGE ENOUGH TO BE

         20   THOUGHT OF AS MARKETS.

         21             IF YOU LOOK IN THAT LITERATURE, ELASTICITIES --

         22   THERE ARE MANY ELASTICITIES LESS THAN 1.  YOU CAN'T USE LESS

         23   THAN 1 IN THIS FORMULA BECAUSE IT IMPLIES AN INFINITE

         24   OPTIMAL PRICE; THAT'S A LITTLE AWKWARD.  BUT CERTAINLY AT A

         25   POINT, THE ELASTICITY CAN BE LESS THAN 1.
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          1             AND FOR BROAD CATEGORIES OF GOODS, LIKE

          2   INTEL-BASED P.C.'S, OR AUTOMOBILES, OR TELEVISIONS, OR

          3   THINGS LIKE THAT, BROAD ENOUGH TO BE THOUGHT OF AS A MARKET,

          4   IT IS RARE -- I DON'T KNOW IF I'VE EVER SEEN ELASTICITY

          5   ABOVE 2.  YOU GET LARGER ELASTICITIES -- 3, 4, OR 5

          6   SOMETIMES -- FOR BRANDS.  CHEERIOS.

          7   Q.  NOW, PROFESSOR FISHER USED A DEMAND ELASTICITY --

          8             THE COURT:  LET ME INTERRUPT.  WHY CAN'T IT BE

          9   LESS THAN 1?

         10             THE WITNESS:  YOUR HONOR, IF IT'S LESS THAN 1,

         11   OVER SOME RANGE -- LET ME TAKE THE EXTREME CASE.  LET'S MAKE

         12   IT ZERO.  OKAY.  IF IT'S ZERO, THEN THAT MEANS I CAN RAISE

         13   THE PRICE AND DEMAND DOESN'T FALL --

         14             THE COURT:  THAT'S RIGHT.

         15             THE WITNESS:  -- AT ALL.  IF IT'S ZERO OVER A

         16   LARGE RANGE, THEN THE PROFIT-MAXIMIZING PRICE --

         17             THE COURT:  LARGE RANGE OF WHAT?

         18             THE WITNESS:  LARGE RANGE OF PRICES.

         19             THE COURT:  OKAY.

         20             THE WITNESS:  THEN THE PROFIT-MAXIMIZING PRICE IS

         21   ALWAYS AT THE TOP END OF THAT RANGE.  SIMILARLY, IF IT'S

         22   INELASTIC -- IF IT'S LESS THAN 1, RAISING PRICE LOWERS

         23   DEMAND ONLY A LITTLE, SO THE NET RESULT IS AN INCREASE IN

         24   DOLLAR REVENUE.

         25             SO IF DEMAND IS LESS THAN 1, IF I DO A 10 PERCENT
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          1   REDUCTION IN PRICE, AND GET A 2 PERCENT REDUCTION IN DEMAND,

          2   MY DOLLAR REVENUE GOES UP.  MY COSTS GO DOWN BECAUSE I'VE

          3   HAD TO PRODUCE FEWER UNITS.  SO PROFIT ALWAYS GOES UP.

          4             SO IF I START WITH A -- IF I MAY -- WITH A DEMAND

          5   CURVE THAT LOOKS LIKE THAT, AND I SAY, "WHAT ABOUT THIS

          6   PRICE"?  WELL, I KNOW, NO MATTER WHAT MY COSTS LOOK LIKE,

          7   IT'S ALWAYS BETTER TO COME UP HERE, ASSUMING I'VE DRAWN THIS

          8   CORRECTLY, BECAUSE DOLLAR REVENUE IS HIGHER AND DOLLAR COSTS

          9   ARE LOWER.

         10             SO IT CAN CERTAINLY BE -- PROFESSOR FISHER WAS

         11   RIGHT.  ECONOMISTS TEND TO FOCUS ON ELASTICITY AT A POINT.

         12   AT A POINT, IT CAN CERTAINLY BE LESS THAN 1.  BUT IT CAN'T

         13   BE LESS THAN 1 FOREVER, BECAUSE THAT MEANS THE OPTIMAL PRICE

         14   IS INFINITE.

         15             THE COURT:  OKAY.

         16             THE WITNESS:  SO WHAT I TRIED TO DO IS TO SAY,

         17   OVER A BROAD RANGE, WHAT'S PLAUSIBLE?  LESS THAN 1 IS

         18   OBVIOUSLY PLAUSIBLE FOR TODAY, RIGHT NOW, CURRENT PRICES.

         19   IS IT PLAUSIBLE IF WE DOUBLED THE PRICE?  MAYBE OR MAYBE

         20   NOT.  BUT IF I SAY IT IS, THEN I'VE JUST ASSUMED THE ANSWER.

         21   I HAVE ASSUMED THAT WHATEVER RANGE I ALWAYS GO TO THE TOP

         22   OF.

         23             THE COURT:  OKAY.  THANK YOU.

         24             THE WITNESS:  SO, THANK YOU.  I THINK THE

         25   DEPOSITION TESTIMONY ON THIS POINT IS SOMEWHAT LESS THAN
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          1   CLEAR.  AND I APPRECIATE THE OPPORTUNITY.

          2   BY MR. LACOVARA:

          3   Q.  DEAN SCHMALENSEE, JUST ONE MINOR CLARIFICATION.  WHEN

          4   YOU WERE EXPLAINING AN EXAMPLE TO THE COURT JUST NOW, YOU

          5   REFERRED TO A 10 PERCENT REDUCTION IN PRICE LEADING TO A 2

          6   PERCENT REDUCTION IN REVENUE.

          7   A.  THANK YOU, MR. LACOVARA.  THAT SHOULD HAVE BEEN AN

          8   INCREASE.

          9   Q.  IN?

         10   A.  PRICE.  LEADING TO A REDUCTION IN DEMAND AND AN INCREASE

         11   IN REVENUE IF DEMAND IS INELASTIC.

         12   Q.  THANK YOU.

         13             NOW, PROFESSOR FISHER USED A -- IN HIS ANALYSIS,

         14   USED AN ELASTICITY OF 4.  DO YOU THINK THAT'S PLAUSIBLE?

         15   A.  NO.

         16   Q.  AND HE SAID THAT YOU HAD TESTIFIED THAT A RANGE OF UP

         17   TO 6 WAS PLAUSIBLE.  IS THAT ACCURATE?

         18   A.  NO, IT ISN'T.  I WENT BACK AND LOOKED AT EVERYTHING I'VE

         19   SAID IN THIS PROCEEDING ON THE SUBJECT, AND I DON'T THINK

         20   THAT'S CONSISTENT WITH WHAT I SAID.

         21             I DID, AT ONE POINT, SAY IN DEPOSITION THAT I

         22   THOUGHT ELASTICITIES ABOVE THE RANGE OF 5 TO 6 WERE

         23   IMPLAUSIBLE, AND I WILL CERTAINLY STAND BY THAT, BUT I NEVER

         24   SAID 4 WAS PLAUSIBLE AND I DON'T BELIEVE IT.

         25   Q.  AND DID YOU HAVE AN OPPORTUNITY TO GO AND REVIEW YOUR
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          1   EXPERT REPORT AT FOOTNOTE 13, YOUR DEPOSITION AT PAGE 76,

          2   YOUR DIRECT TESTIMONY AT PARAGRAPH 200, FOOTNOTE 164,

          3   APPENDIX B AT 4, AND YOUR REDIRECT TESTIMONY ON THE 21ST OF

          4   JANUARY TO SEE WHAT YOU ACTUALLY HAD TESTIFIED TO ABOUT

          5   REASONABLE ELASTICITIES?

          6             MR. BOIES:  OBJECTION, YOUR HONOR, LEADING.

          7             THE COURT:  OVERRULED.

          8             THE WITNESS:  YES, I DID.

          9   BY MR. LACOVARA:

         10   Q.  AND IN ANY OF THOSE PLACES, SIR, DID YOU SUGGEST THAT IT

         11   WAS REASONABLE TO USE AN ELASTICITY HIGHER THAN 2?

         12   A.  I DON'T THINK THAT'S A FAIR READING OF ANY OF THOSE

         13   PORTIONS OF MY TESTIMONY.

         14   Q.  SO FOR THE PURPOSES OF OUR ILLUSTRATION, IF YOU COULD

         15   USE THE NUMBER YOU USED IN JANUARY, 2.

         16             AND, FINALLY, THE LAST ITEM ON THE EQUATION IS

         17   COMPLEMENTARY REVENUES.  I THINK IN JANUARY YOU USED A

         18   NUMBER OF APPROXIMATELY 100.  PROFESSOR FISHER SAID YOU

         19   SHOULD HAVE USED SOMETHING CLOSER TO 160.  WHO'S RIGHT?

         20   A.  WELL, I DON'T THINK THIS IS A NUMBER THAT CAN BE

         21   ESTIMATED WITH GREAT PRECISION, BASED ON THE AVAILABLE DATA,

         22   AND IT'S NOT A NUMBER THAT MATTERS A LOT.

         23             I THINK PROFESSOR FISHER IS A BIT HIGH.  HIS

         24   NUMBER WILL INCLUDE SUCH THINGS AS SALES OF DOS, IN EFFECT.

         25             HIS CALCULATION INCLUDES SALES OF DOS IN THE
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          1   CATEGORY OF THINGS THAT COULD PLAUSIBLY BE EXPECTED TO

          2   FOLLOW FROM SELLING WINDOWS.  BUT, FRANKLY, THERE ISN'T ANY

          3   REAL GOOD WAY TO GET A SHARP ESTIMATE, AND IT DOESN'T MATTER

          4   MUCH.  SO I'M HAPPY TO JUST USE HIS NUMBER FOR PURPOSES OF

          5   DISCUSSION.  I THINK IT'S HIGH, BUT IT'S NOT WORTH GOING

          6   INTO THOSE DATA.

          7   Q.  SO USE 160.  AND COULD YOU SOLVE FOR THE SHORT-TERM

          8   MONOPOLY PRICE OF WINDOWS?

          9   A.  I BELIEVE SO.  WITH THOSE NUMBERS, THIS EQUATION BECOMES

         10   THE PRICE OF WINDOWS EQUALS THE PRICE OF WINDOWS OVER 2,

         11   PLUS 1800 OVER 2, WHICH IS 900, MINUS 1600 -- I'M SORRY.

         12   MINUS 160.  THAT WOULD BE INTERESTING, TOO.  OR THE PRICE OF

         13   WINDOWS EQUALS 2 TIMES 740, EQUALS $1480.

         14   Q.  AND SO JUST BECAUSE YOU DID THE ARITHMETIC FAST, FOR

         15   SOME OF US WHO ARE CHALLENGED IN THAT REGARD, COULD YOU

         16   EXPLAIN WHAT IT IS YOU HAVE DONE AND WHAT THE $1480 FIGURE

         17   MEANS?

         18   A.  WHAT I HAVE DONE, IN MOVING FROM THIS FIRST LINE TO THE

         19   SECOND LINE, IS TO MAKE THE SUBSTITUTIONS INDICATED BY THE

         20   ARROWS ON THE FIRST LINE AND UNPACK THIS FIRST TERM TO WRITE

         21   IT AS THE PRICE OF WINDOWS OVER 2, PLUS THE COST OF HARDWARE

         22   OVER 2 -- 1800 OVER 2 BEING 900 -- AND THEN SUBSTITUTE IN

         23   160 AND SUBTRACT.

         24             MOVING FROM THE SECOND LINE TO THE THIRD LINE, I

         25   DID TWO THINGS.  I SUBTRACTED THE PRICE OF WINDOWS OVER 2
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          1   FROM BOTH SIDES AND THEN MULTIPLIED BY 2.  AND THAT LEADS TO

          2   THE SOLUTION.  I SHOULD PERHAPS HAVE DONE IT IN TWO STEPS.

          3   Q.  AND, ARITHMETICALLY, IS THE EXERCISE IN WHICH YOU HAVE

          4   JUST ENGAGED THE SAME AS THE ONE PROFESSOR FISHER ENGAGED --

          5   IN WHICH HE ENGAGED?

          6   A.  ALGEBRAICALLY, I WOULD SAY.  WE'RE USING DIFFERENT

          7   NUMBERS, BUT IT'S THE SAME MANIPULATIONS.

          8   Q.  NOW, PROFESSOR FISHER TESTIFIED THAT HE COULD USE

          9   NUMBERS THAT HE FELT WERE REASONABLE AND GET TO WITHIN A

         10   COUPLE OF HUNDRED DOLLARS OF THE ACTUAL PRICE OF WINDOWS.

         11             DO YOU BELIEVE THAT THAT TESTIMONY, THAT PROFESSOR

         12   FISHER COULD GET TO A COUPLE HUNDRED DOLLARS OF THE ACTUAL

         13   PRICE OF WINDOWS, DISPROVES THE POINT YOU HAVE ATTEMPTED TO

         14   MAKE WITH THIS ANALYSIS?

         15   A.  NO.  THAT SAYS MICROSOFT, IN HIS VIEW, MIGHT ONLY BE

         16   LEAVING $200 A COPY ON THE TABLE WHEN IT DECIDES TO CHARGE

         17   ONLY $65 AS AN APPROXIMATION.

         18             THAT MEANS, DEPENDING ON WHAT YOU THINK ABOUT

         19   DEMAND ELASTICITY, IT'S LEAVING AROUND THREE-QUARTERS OF THE

         20   PROFIT IT COULD HAVE EARNED.  IT'S DECIDING NOT TO TAKE

         21   IT -- NOT TO TAKE THREE-QUARTERS OF THE PROFIT IT COULD HAVE

         22   EARNED.  I DON'T THINK THAT'S CLOSE.

         23   Q.  AND WHAT DO YOU CONCLUDE FROM YOUR ANALYSIS OF WINDOWS

         24   PRICING AND YOUR ASSESSMENT OF PROFESSOR FISHER'S TAKE ON

         25   THAT ANALYSIS?
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          1   A.  I CONCLUDE THAT IF THIS ANALYSIS IS DONE WITH REASONABLE

          2   NUMBERS, IT MAKES CLEAR THAT MICROSOFT IS NOT MAXIMIZING

          3   PROFITS IN A WORLD THAT IS CONSISTENT WITH PLAINTIFFS'

          4   DESCRIPTION OF ITS COMPETITIVE ENVIRONMENT.

          5             THAT TELLS ME, AGAIN, AS PROFESSOR FISHER SAID,

          6   ONE OF TWO THINGS MUST BE HAPPENING.  EITHER PLAINTIFFS HAVE

          7   IT WRONG, OR MICROSOFT, FOR REASONS THAT HAVEN'T BEEN

          8   EXPLAINED AND CERTAINLY AREN'T EXPLAINED BY THAT DISCUSSION

          9   OF OEM RESTRICTION, HAS, FOR A LONG TIME, LEFT A LOT OF

         10   MONEY ON THE TABLE.

         11   Q.  THANK YOU, DEAN SCHMALENSEE.

         12   A.  AND JUST FOR COMPLETENESS, I FIND THAT LATTER CONCLUSION

         13   IMPLAUSIBLE.

         14   Q.  THANK YOU.

         15             AS YOU RETURN TO THE WITNESS BOX, I'D LIKE TO

         16   CONCLUDE YOUR EXAMINATION BY RETURNING TO THE SUBJECT THAT

         17   WE WERE DISCUSSING AT THE END OF THE DAY YESTERDAY, WHICH IS

         18   THE SINGLE BARRIER TO ENTRY ASSERTED BY PROFESSOR FISHER AND

         19   DR. WARREN-BOULTON, NAMELY THE APPLICATION PROGRAMMERS

         20   BARRIER TO ENTRY.

         21             AND ONE OF THE THINGS WE TALKED ABOUT YESTERDAY

         22   WAS SUN'S JAVA TECHNOLOGY AND HOW THAT RELATED TO THE

         23   ASSERTION OF BARRIER TO ENTRY.

         24             MR. LACOVARA:  AT THIS TIME, I WOULD ASK THAT

         25   DEFENDANT'S EXHIBIT 2792 BE PLACED IN FRONT OF THE WITNESS.
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          1             THIS I WILL IDENTIFY, YOUR HONOR, AS A PRESS

          2   RELEASE FROM THE JAVA DIVISION OF SUN, DATED JUNE 15TH,

          3   1999, WHICH WAS RETRIEVED FROM THE JAVA WEB SITE LAST NIGHT.

          4   AND I WOULD OFFER DEFENDANT'S 2792 AT THIS TIME.

          5             AND, FOR THE RECORD, IT IS ENTITLED "SUN DEVELOPER

          6   CONNECTION PROGRAM NOW THE FASTEST-GROWING DEVELOPER

          7   COMMUNITY IN THE INDUSTRY."

          8             MR. BOIES:  NO OBJECTION, YOUR HONOR.

          9             THE COURT:  DEFENDANT'S 2792 IS ADMITTED.

         10                                   (WHEREUPON, DEFENDANT'S

         11                                   EXHIBIT NUMBER 2792 WAS

         12                                   RECEIVED IN EVIDENCE.)

         13             MR. LACOVARA:  IF YOU COULD HIGHLIGHT THE FIRST

         14   PARAGRAPH, PLEASE, BILL.

         15   BY MR. LACOVARA:

         16   Q.  IT REPORTS THAT SUN MICROSYSTEMS ANNOUNCED AT LAST

         17   WEEK'S JAVA ONE CONFERENCE THAT "THE SUN DEVELOPER

         18   CONNECTION HAS PASSED 1 MILLION MEMBERS, MAKING IT THE

         19   FASTEST-GROWING AND SECOND-LARGEST DEVELOPER COMMUNITY IN

         20   THE INDUSTRY."

         21             DO YOU BELIEVE THAT THE NOTION THAT SUN HAS A

         22   MILLION MEMBERS OF ITS DEVELOPER COMMUNITY IS CONSISTENT

         23   WITH THE NOTION THAT THERE IS AN APPLICATIONS PROGRAM

         24   BARRIER TO ENTRY THAT KEEPS PEOPLE WRITING ONLY OR WRITING

         25   FIRST TO WINDOWS?
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          1   A.  THAT'S INCONSISTENT, AND WHAT'S SHARPLY INCONSISTENT IS

          2   THE NEXT STATEMENT THAT IT'S THE THE FASTEST GROWING AND

          3   SECOND LARGEST.

          4             UNDER PROFESSOR FISHER'S ANALYSIS, THE SECONDS

          5   LARGEST EITHER SHOULDN'T EXIST OR CERTAINLY SHOULDN'T GROW.

          6             SO A MILLION IS A LOT OF DEVELOPERS TO BE WASTING

          7   THEIR TIME.  I THINK IT'S INCONSISTENT WITH THE ASSERTION.

          8   Q.  AND THEN IF I COULD ASK YOU TO LOOK AT THE LAST TWO

          9   SENTENCES OF THE PARAGRAPH WHERE IT SAYS "SUN IS INTRODUCING

         10   AGGRESSIVE NEW ENHANCEMENTS TO THE PROGRAM.  THESE NEW

         11   SERVICES INCLUDE DEVELOPER ESSENTIALS HARDWARE, THE LAUNCH

         12   OF ITS NEXT GENERATION JAVA DEVELOPER CONNECTION PORTAL, AND

         13   SUN EDUCATION ESSENTIALS."

         14             DO YOU RECALL YOUR TESTIMONY YESTERDAY ON YOUR

         15   STUDY OF THE EXTENT TO WHICH DEVELOPERS OF PLATFORMS OTHER

         16   THAN WINDOWS RELY ON DEVELOPER TOOLS OR EVANGELIZATION

         17   EFFORTS?

         18   A.  YES.

         19   Q.  AND COULD YOU COMMENT ON THE RELEVANCE OF THAT TESTIMONY

         20   TO SUN'S ANNOUNCEMENT ON JUNE 15TH?

         21   A.  SUN IS DOING HERE WHAT I DESCRIBED.  IT'S MAKING IT

         22   EASIER FOR DEVELOPERS TO WRITE GOOD APPLICATIONS ON JAVA.

         23   IT'S DOING EDUCATION.  IT'S PROVIDING A PORTAL FOR

         24   INFORMATION.

         25             I'M NOT SURE I UNDERSTAND EXACTLY WHAT THE
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          1   HARDWARE IS, BUT IT'S CLEAR FROM THE CONTEXT HERE THAT SUN

          2   IS TRYING TO MAKE LIFE EASIER FOR ITS DEVELOPERS AND TO MAKE

          3   THEM MORE PRODUCTIVE, AND IT'S INVESTING TO DO THAT.

          4   Q.  AND IS THE INVESTMENT AND THE PROMOTION OF THESE SORTS

          5   OF TOOLS AND THE DEVELOPER CONNECTION PORTAL CONSISTENT WITH

          6   THE NOTION THAT THERE IS AN APPLICATIONS PROGRAM BARRIER TO

          7   ENTRY THAT PREVENTS PEOPLE FROM WRITING APPLICATIONS TO

          8   PLATFORMS OTHER THAN WINDOWS?

          9   A.  ONLY IF SUN IS BEING IRRATIONAL ON A LARGE SCALE.  SUN

         10   PLAINLY DOESN'T THINK THERE'S SUCH A BARRIER OR IT WOULDN'T

         11   BE INVESTING.

         12             MR. LACOVARA:  AT THIS TIME, YOUR HONOR, I'D ASK

         13   THAT THE WITNESS BE SHOWN DEFENDANT'S EXHIBIT 2794, A

         14   DOCUMENT ALSO TAKEN FROM THE SUN WEB SITE, DATED JUNE 18,

         15   1999, ENTITLED "AFTERGLOW:  FOUR DAYS OF BOF'S, BUSINESS AND

         16   BUZZ."

         17             AND FOR THE RECORD, "BOF" STANDS FOR BIRDS OF A

         18   FEATHER.

         19             AND THE COURT WILL NOTE, ON THE SECOND PAGE, A

         20   PHOTOGRAPH OF ONE OF THE PLAINTIFFS' TRIAL WITNESSES WHO

         21   APPEARED AT THIS EVENT.

         22             I OFFER 2794 AT THIS TIME.

         23             MR. BOIES:  IS THERE A DATE OF THE DOCUMENT

         24   ITSELF?

         25             MR. LACOVARA:  ON THE SECOND PAGE, IT'S DATED 18
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          1   JUNE, 1999.

          2             MR. BOIES:  NO OBJECTION, YOUR HONOR.

          3             THE COURT:  DEFENDANT'S 2794 IS ADMITTED.

          4                                   (WHEREUPON, DEFENDANT'S

          5                                   EXHIBIT NUMBER 2794 WAS

          6                                   RECEIVED IN EVIDENCE.)

          7             MR. LACOVARA:  AND CAN WE HIGHLIGHT THE FIRST

          8   PARAGRAPH AGAIN, WHICH READS "FOR FOUR DAYS, MORE THAN

          9   20,000 ATTENDEES HAVE SOAKED UP SUN'S 1999 JAVA ONE

         10   CONFERENCE IN SAN FRANCISCO, DEMONSTRATING FOR THE FOURTH

         11   YEAR IN A ROW THIS IS THE LARGEST DEVELOPER EVENT ON THE

         12   PLANET."

         13   BY MR. LACOVARA:

         14   Q.  AND, FIRST, DEAN SCHMALENSEE, IS THE NOTION THAT 20,000

         15   PEOPLE WOULD ATTEND A CONFERENCE ABOUT DEVELOPING TO THE

         16   JAVA PLATFORM CONSISTENT OR INCONSISTENT WITH THE NOTION

         17   THAT THERE EXISTS AN APPLICATIONS PROGRAM BARRIER TO ENTRY?

         18   A.  WELL, IT'S ON ITS FACE INCONSISTENT.

         19             THIS IS FOUR DAYS OF TIME, IT SAYS, AND THIS IS

         20   20,000 PEOPLE.  THIS IS, BY ANY MEASURE OF THE COST OF TIME,

         21   A MASSIVE INVESTMENT, BUT PLAINLY JUST THE TIP OF THE

         22   ICEBURG SINCE THESE FOLKS ARE WASTING THEIR TIME UNLESS THEY

         23   INTEND TO USE JAVA TO CREATE APPLICATIONS.  SO THAT'S AN

         24   INCONSISTENCY.

         25   Q.  AND UNDER THE PLAINTIFFS' THEORY, AS YOU UNDERSTAND IT,
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          1   WHAT IS THE RELEVANCE OF THE DEVELOPMENT OF JAVA

          2   APPLICATIONS TO THE APPLICATIONS PROGRAM BARRIER TO ENTRY

          3   AND MICROSOFT'S ABILITY TO EXERCISE MONOPOLY POWER?

          4   A.  WELL, AS I UNDERSTAND PLAINTIFFS' THEORY, JAVA -- AND IN

          5   THIS REGARD, I MUST CONFESS, I AGREE WITH IT -- JAVA IS A

          6   THREAT TO WINDOWS BECAUSE JAVA APPLICATIONS THAT ARE

          7   OPERATING-SYSTEM-INDEPENDENT REDUCE THE VALUE OF THE WINDOWS

          8   PLATFORM.  AND, SO FAR, I THINK WE'RE IN SYNC.  AND HERE ARE

          9   20,000 PEOPLE WHO ARE BUSY CREATING JAVA APPLICATIONS TO DO

         10   JUST THAT.

         11   Q.  THANK YOU, DEAN SCHMALENSEE.

         12             YESTERDAY YOU WILL RECALL THE COURT ASKED YOU

         13   SEVERAL QUESTIONS DURING YOUR TESTIMONY ABOUT THE

         14   DEVELOPMENT OF WEB-BASED APPLICATIONS.  DO YOU RECALL THAT

         15   COLLOQUY YESTERDAY?

         16   A.  I DO.

         17   Q.  I'D LIKE TO SHOW YOU A SERIES OF DOCUMENTS NOW, SOME OF

         18   WHICH ARE ALREADY IN THE RECORD, THAT TOUCH ON THAT

         19   PHENOMENON.

         20             MR. LACOVARA:  FIRST, I'D ASK THAT THE WITNESS BE

         21   SHOWN DEFENDANT'S EXHIBIT 2554, WHICH IS IN EVIDENCE, YOUR

         22   HONOR.  AND IT IS THE WEB SITE DESCRIPTION OF THE

         23   WEBDESK 2000 PRODUCT.

         24   BY MR. LACOVARA:

         25   Q.  DO YOU HAVE FAMILIARITY WITH THIS PRODUCT, DEAN
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          1   SCHMALENSEE?

          2   A.  I WOULDN'T SAY I HAVE A DEEP FAMILIARITY WITH IT, BUT I

          3   DID EXAMINE IT THIS MORNING, YES.

          4   Q.  AND COULD YOU TURN TO THE FOURTH PAGE OF THE EXHIBIT,

          5   PLEASE.  I'D LIKE TO ASK YOU SOME QUESTIONS ABOUT THE

          6   PRODUCT.

          7             FIRST, THE DESCRIPTION -- THE SECOND BULLET POINT

          8   IN THE TOP SECTION, WHERE IT SAYS "INERGY SERVICES OFFER

          9   TOTAL DEVICE-, PLATFORM-, AND PROVIDER-INDEPENDENCE."  AND

         10   THEN THE NEXT BULLET POINT, "INERGY SOFTWARE SERVICES

         11   REQUIRE ONLY AN INTERNET-CONNECTED DEVICE AND A WEB

         12   BROWSER."

         13             HOW ARE THOSE STATEMENTS RELATED TO YOUR TESTIMONY

         14   ABOUT THE RELEVANCE OF WEB-BASED APPLICATIONS TO THE

         15   SUGGESTION THAT THERE EXISTS AN APPLICATIONS PROGRAM BARRIER

         16   TO ENTRY?

         17   A.  WELL, I HAVE NO IDEA WHAT OPERATING SYSTEM INERGY'S

         18   SERVER RUNS OR WHAT OPERATING SYSTEM ITS APPLICATION

         19   PROGRAMS ARE WRITTEN TO OR WHAT LANGUAGE THEY ARE WRITTEN

         20   IN.

         21             FROM THE POINT OF VIEW OF THE USER, YOU GO TO THE

         22   INERGY WEB SITE WITH A BROWSER, AND THAT'S ALL YOU NEED.  IT

         23   DOESN'T MATTER WHAT PLATFORM YOU USE.  IT DOESN'T MATTER

         24   WHAT DEVICE YOU USE.  IF YOU CAN BROWSE TO THE INERGY WEB

         25   SITE, YOU ARE IN BUSINESS TO USE ALL OF THEIR APPLICATIONS.
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          1   Q.  AND DO YOU SEE IN THIS DOCUMENT -- TO FOLLOW UP ON THAT

          2   LAST RESPONSE, DEAN SCHMALENSEE, DO YOU SEE IN THIS DOCUMENT

          3   A LIST OF THE APPLICATIONS THAT ARE BEING OFFERED ON THE WEB

          4   BY INERGY?

          5   A.  YES.  THAT LIST INCLUDES -- I WAS INTERESTED AFTER HIS

          6   HONOR'S QUESTION YESTERDAY ABOUT A WORD PROCESSOR, AND,

          7   INDEED, THERE IS ONE AND WE USED IT THIS MORNING.  AND THERE

          8   ARE A VARIETY OF OTHER FEATURES AS WELL.

          9   Q.  AND WHAT OTHER FEATURES DO YOU SEE THERE, JUST SO IT'S

         10   CLEAR FOR THE RECORD, SIR?

         11   A.  THERE IS AN E-MAIL SERVICE.  THERE IS THE WEBWRITER, AND

         12   AGAIN, AS WE DISCUSSED YESTERDAY, DOCUMENTS ARE STORED ON

         13   THE INERGY SERVER -- NOT ON THE USER'S MACHINE -- SO THEY

         14   CAN BE ACCESSED FROM ANYWHERE.

         15             THERE IS A CHAT SERVICE, A FILE MANAGER -- I'M

         16   NOT -- I THINK THAT'S, AS IT SAYS, JUST A STORAGE AND

         17   MANAGEMENT RESOURCE.

         18             THERE'S A CONTACT MANAGER WHERE YOU CAN STORE SUCH

         19   THINGS AS E-MAIL ADDRESSES, PHONE NUMBERS AND SO ON FOR, YOU

         20   KNOW, A LIST OF FRIENDS, ACQUAINTANCES, COLLEAGUES OR SALES

         21   PROSPECTS.

         22             THERE IS A CALENDARING PROGRAM, A SCHEDULAR.

         23   THERE'S -- I DIDN'T USE THE IMAGE CAPTURE, SO I DON'T KNOW

         24   MUCH ABOUT IT.  THE WEB CALCULATOR IS A RELATIVELY SIMPLE

         25   CALCULATOR.  THEY DON'T HAVE A SPREADSHEET UP YET.
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          1             THERE IS A SPELL CHECKER AND THESAURUS AVAILABLE

          2   FOR USE WITH THE WEBWRITER, ALL OF THIS RESIDING ON THE

          3   INERGY SERVER, ALONG WITH ALL OF THE USER'S INDIVIDUAL

          4   RECORDS.

          5   Q.  NOW, DO THE INERGY PRODUCTS THAT YOU HAVE EXAMINED HAVE

          6   WHAT YOU WOULD CALL FEATURE PARITY OR EASE-OF-USE PARITY

          7   WITH MICROSOFT WORD OR COREL'S WORDPERFECT?

          8   A.  NO.  THEY ARE CLEARLY A WORK IN PROGRESS, BUT THEY ARE

          9   IN PROGRESS.

         10   Q.  YOU MENTIONED IN AN ANSWER A FEW MOMENTS AGO THAT INERGY

         11   OFFERS A CALENDARING APPLICATION.  DO YOU RECALL A

         12   DESCRIPTION OF CALENDARING -- WEB-BASED CALENDARING SOFTWARE

         13   THAT YOU GAVE TO THE COURT YESTERDAY?

         14   A.  I RECALL IT, BUT NOT IN DETAIL.

         15   Q.  LET ME SHOW YOU DEFENDANT'S EXHIBIT 2797, YOUR HONOR,

         16   WHICH I WOULD OFFER.  IT'S A AMERICA ONLINE PRESS RELEASE,

         17   DATED APRIL 5, 1999, THAT DESCRIBES THE PURCHASE OF A

         18   CALENDARING SOFTWARE COMPANY CALLED WHEN.COM.

         19             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         20   BY MR. LACOVARA:

         21   Q.  AND THE ONLY QUESTION, DEAN SCHMALENSEE IS, IS THIS THE

         22   TYPE OF CALENDARING SOFTWARE THAT YOU WERE DESCRIBING TO THE

         23   COURT IN YOUR TESTIMONY YESTERDAY?

         24   A.  YES.  IT CERTAINLY APPEARS TO BE EXACTLY THAT.

         25   Q.  NOW, YOU ALSO --
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          1             THE COURT:  ALL RIGHT.  DEFENDANT'S 2797 IS

          2   ADMITTED.

          3                                   (WHEREUPON, DEFENDANT'S

          4                                   EXHIBIT NUMBER 2797 WAS

          5                                   RECEIVED IN EVIDENCE.)

          6             MR. LACOVARA:  APOLOGIES, YOUR HONOR.

          7   BY MR. LACOVARA:

          8   Q.  YOU ALSO TESTIFIED YESTERDAY THAT YOU BELIEVED THAT

          9   QUICKEN OFFERED WEB-BASED FEATURES THAT, AMONG OTHER THINGS,

         10   I BELIEVE YOUR TESTIMONY WAS, ALLOWED YOU TO CALCULATE

         11   MORTGAGE PAYMENTS AND FINANCIAL INFORMATION OF THAT SORT.

         12   DO YOU REMEMBER THAT TESTIMONY?

         13   A.  YES.

         14             MR. LACOVARA:  AT THIS TIME, YOUR HONOR, I'D ASK

         15   THAT THE WITNESS BE SHOWN DEFENDANT'S EXHIBIT 1428, WHICH IS

         16   ALREADY IN EVIDENCE.

         17   BY MR. LACOVARA:

         18   Q.  AND THE QUESTION IS, DEAN SCHMALENSEE, IS THIS THE

         19   TECHNOLOGY AND THE APPLICATION TO WHICH YOU WERE REFERRING

         20   WHEN YOU DESCRIBED THE ABILITY TO CALCULATE MORTGAGE

         21   PAYMENTS, ET CETERA, ON THE WEB.

         22   A.  YES.  THIS PRESS RELEASE ESSENTIALLY SAYS THAT PACKARD

         23   BELL WILL PUT AN ICON ON THE DESKTOP, TAKING USERS TO

         24   QUICKEN.COM.  AND THEN THERE'S A DESCRIPTION AT THE LATTER

         25   PART OF THE FIRST PAGE, GOING OVER TO THE SECOND PAGE, OF
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          1   SOME OF WHAT'S AVAILABLE ON THE WEB AT QUICKEN.COM.

          2             MR. LACOVARA:  AND THEN, YOUR HONOR, JUST SO THE

          3   RECORD IS CLEAR, I WOULD CALL THE COURT'S ATTENTION TO

          4   DEFENDANT'S EXHIBITS 2328 AND 2485, WHICH TALK ABOUT THE

          5   PHENOMENON TO WHICH DEAN SCHMALENSEE TESTIFIED YESTERDAY.

          6   THEY ARE BOTH ALREADY IN EVIDENCE.

          7   BY MR. LACOVARA:

          8   Q.  NOW, YOU TESTIFIED YESTERDAY ABOUT YOUR UNDERSTANDING OF

          9   AOL'S STRATEGY TO ADD WEB-BASED APPLICATIONS AS PART OF ITS

         10   PORTAL SERVICE AND AS PART OF ITS OFFERINGS TO ITS

         11   CUSTOMERS.

         12             DO YOU RECALL THAT TESTIMONY?

         13   A.  YES.

         14   Q.  NOW, HAS YOUR STUDY SUGGESTED TO YOU THAT AOL IS UNIQUE

         15   IN BEING A PORTAL DEVELOPER THAT HAS ADOPTED THIS STRATEGY?

         16   A.  NO.  I THINK THAT'S THE STANDARD STRATEGY FOR PORTALS.

         17             MR. LACOVARA:  YOUR HONOR, I WOULD OFFER AT THIS

         18   TIME DEFENDANT'S EXHIBITS 2796 AND 2800, WHICH ARE,

         19   RESPECTIVELY, THE FRONT PAGE AND SOME SUPPLEMENTAL PAGES OF

         20   THE YAHOO AND NETSCAPE NETCENTER PORTAL SITES.  IT IS NOT

         21   THE COMPLETE SITE, BECAUSE THE COMPLETE SITE IS HUNDREDS AND

         22   HUNDREDS OF PAGES IN EITHER CASE.

         23             AND THEY ARE BEING OFFERED AS ILLUSTRATIONS OF THE

         24   SORTS OF FEATURES THAT ARE AVAILABLE OR PORTAL SITES TODAY.

         25             MR. BOIES:  NO OBJECTION, YOUR HONOR.
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          1             THE COURT:  DEFENDANT'S 2796 AND 2800 ARE

          2   ADMITTED.

          3                                   (WHEREUPON, DEFENDANT'S

          4                                   EXHIBIT NUMBERS 2796 AND

          5                                   2800 WERE RECEIVED IN

          6                                   EVIDENCE.)

          7   BY MR. LACOVARA:

          8   Q.  DEAN SCHMALENSEE, IF I COULD DIRECT YOUR ATTENTION TO

          9   EXHIBIT 2796.  ARE YOU FAMILIAR WITH YAHOO?

         10   A.  I AM NOT AN HABITUAL USER OF YAHOO, BUT I AM GENERALLY

         11   FAMILIAR WITH IT.

         12   Q.  COULD YOU TURN TO THE -- THE PAGES ARE NOT NUMBERED ON

         13   THIS DOCUMENT, BUT I BELIEVE IT IS THE SIXTH PAGE, THE ONE

         14   THAT SAYS "WELCOME TO YAHOO! MAIL," AND HAS WHAT WILL SOON

         15   BE THE PUBLIC E-MAIL ADDRESS OF ONE OF MY COLLEAGUES AT

         16   SULLIVAN & CROMWELL.

         17             DO YOU SEE THE DESCRIPTION OF YAHOO PROPERTIES IN

         18   THE LOWER RIGHT-HAND CORNER OF THAT PAGE?

         19   A.  YES.

         20   Q.  AND COULD YOU EXPLAIN TO THE COURT YOUR UNDERSTANDING OF

         21   WHAT THESE PROPERTIES ARE AND HOW THEY RELATE TO YOUR

         22   TESTIMONY ABOUT A TREND TO THE DEVELOPING OF WEB-BASED

         23   FUNCTIONALITY AND WEB-BASED APPLICATIONS?

         24   A.  TO SOME EXTENT -- NOT IN EXQUISITE DETAIL -- BUT I WILL

         25   TELL YOU WHAT I KNOW.
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          1             IN SOME WAYS, THE MOST INTERESTING ONE, AND THE

          2   ONE THAT'S GOTTEN THE MOST PUBLICITY IS "MY YAHOO," WHICH

          3   ALLOWS THE USER TO ESSENTIALLY CUSTOMIZE THE SITE.  THE

          4   INFORMATION IS THEN STORED BY YAHOO SO THAT WHEN YOU GO BACK

          5   TO THE SITE, IT IS AS YOU HAVE SET IT UP.

          6             THE CALENDARING PROGRAM AND ADDRESS BOOK PROGRAM,

          7   AS I UNDERSTAND IT, ARE COMPARABLE TO THE ONES THAT WE SAW

          8   EARLIER.  AND THEN THERE ARE A VARIETY OF OTHER SERVICES, IN

          9   ADDITION, OF COURSE, TO THE MAIL SERVICE, WHICH WE SEE ON

         10   THIS PAGE.

         11             THE AUCTION AND CLASSIFIEDS ARE -- AND I THINK THE

         12   RESERVATIONS ARE, TO SOME EXTENT, SEARCH SERVICES.

         13             THE FINANCE -- I THINK IT'S POSSIBLE IN YAHOO TO

         14   DESCRIBE YOUR PORTFOLIO AND HAVE THE INFORMATION RETAINED ON

         15   THE SITE SO THAT WHEN YOU GO BACK TO THE SITE, IT TELLS YOU

         16   HOW YOU'RE DOING.

         17   Q.  DEAN SCHMALENSEE, YOU MENTIONED WEB-BASED E-MAIL.  IS

         18   THERE A DIFFERENCE BETWEEN WEB-BASED E-MAIL AND E-MAIL

         19   PROGRAMS, LIKE OUTLOOK OR EUDORA, THAT RESIDE ON A USER'S

         20   CLIENT MACHINE -- USER'S MACHINE?

         21   A.  YES.  AS I UNDERSTAND THE DIFFERENCE IN TECHNOLOGY, ONE

         22   USES THIS E-MAIL SERVICE WITH A BROWSER.  THAT'S ALL YOU

         23   NEED.  THE SOFTWARE THAT SETS UP THE MESSAGE AND SENDS THE

         24   MESSAGE AND TRANSLATES ADDRESSES AND DOES ALL OF THAT

         25   RESIDES ON THE SERVER.  AND THE MAILBOXES IN EUDORA
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          1   TERMINOLOGY -- THE SETS OF "SENT" AND "RECEIVED" AND SO

          2   FORTH MESSAGES ALSO RESIDE ON THE SERVER.  BUT THE KEY

          3   DIFFERENCE IS THAT ALL THE USER HAS IS A BROWSER.  THE REST

          4   OF IT SITS ON THE SERVER.

          5   Q.  DEAN SCHMALENSEE, DID YOU READ THE WASHINGTON POST THIS

          6   MORNING?

          7   A.  NOT COVER TO COVER, BUT I DID LOOK AT SOME OF THE PAPER,

          8   YES.

          9   Q.  DID YOU SEE A REFERENCE TO AN ANNOUNCEMENT YESTERDAY

         10   ABOUT AN ALLIANCE BETWEEN AMERICA ONLINE AND 3COM, THE

         11   COMPANY THAT MANUFACTURES THE PALM PILOT, AMONG OTHER

         12   THINGS?

         13   A.  I DID SEE IT AND I DID READ IT.

         14             MR. LACOVARA:  YOUR HONOR, I'D LIKE TO OFFER INTO

         15   EVIDENCE AT THIS TIME DEFENDANT'S EXHIBIT 2802, WHICH IS AN

         16   AOL PRESS RELEASE DATED YESTERDAY, JUNE 22ND, ENTITLED

         17   "AMERICA ONLINE AND 3COM TEAM TO DELIVER E-MAIL ACCESS TO

         18   AOL MEMBERS VIA PALM COMPUTING ORGANIZERS."

         19             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         20             THE COURT:  DEFENDANT'S 2802 IS ADMITTED.

         21                                   (WHEREUPON, DEFENDANT'S

         22                                   EXHIBIT NUMBER 2802 WAS

         23                                   RECEIVED IN EVIDENCE.)

         24   BY MR. LACOVARA:

         25   Q.  CAN YOU EXPLAIN, DEAN SCHMALENSEE, HOW, IF AT ALL, THE
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          1   ALLIANCE BETWEEN AMERICA ONLINE AND PALM COMPUTING RELATES

          2   TO YOUR ANALYSIS OF THE APPLICATIONS PROGRAM BARRIER TO

          3   ENTRY?

          4   A.  WELL, THIS MAKES THE PALM COMPUTER A SUBSTITUTE -- A

          5   BETTER SUBSTITUTE FOR P.C.'S, AND DESKTOP COMPUTERS BROADLY,

          6   FOR A SET OF INTERNET-RELATED ACTIVITIES.  INITIALLY,

          7   E-MAIL, BUT THIS RELEASE GOES ON TO TALK ABOUT THE PROVISION

          8   OF ADDITIONAL FUNCTIONALITY THROUGH THE PALM PLATFORM.

          9             SO THAT INDIVIDUALS WHO ARE PRIMARILY INTERESTED

         10   IN E-MAIL AND PRIMARILY INTERESTED IN SOME OF THE OTHER

         11   FEATURES LISTED HERE THAT AOL PROVIDES, WILL HAVE THE

         12   ABILITY, PARTICULARLY WITH THE PALM THAT OFFERS A WIRELESS

         13   CONNECTION, TO ESSENTIALLY ACCESS AOL ACCOUNTS FROM

         14   ANYWHERE.

         15   Q.  AND DO THESE SORTS OF ALLIANCES IN WHICH APPLICATIONS

         16   ARE TO BE OFFERED ACROSS MULTIPLE PLATFORMS AFFECT, BASED ON

         17   THE ANALYSIS YOU'VE DONE, THE WILLINGNESS OF APPLICATION

         18   DEVELOPERS TO WRITE SERVER-BASED APPLICATIONS AS OPPOSED TO

         19   WINDOWS-SPECIFIC OR P.C.-BASED APPLICATIONS?

         20   A.  OH, ABSOLUTELY.  THIS IS -- AGAIN, IF YOU JUST PUT

         21   YOURSELF IN THE MIND OF A DEVELOPER, WHAT THIS SAYS IS THAT

         22   THERE IS A WHOLE NEW SET -- NOT ENTIRELY NEW BECAUSE THERE'S

         23   OVERLAP, BUT THERE'S A WHOLE NEW SET OF EYEBALLS AND A WHOLE

         24   NEW SET OF OCCASIONS ON WHICH INDIVIDUALS WILL GO TO THE WEB

         25   TO DO SOME OF THE THINGS THAT AOL LETS THEM DO.
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          1             AND IF YOU CAN WRITE A WEB-BASED APPLICATION

          2   THAT'S ATTRACTIVE, THEY CAN COME TO YOU.

          3             MR. LACOVARA:  NOW, AT THIS POINT, I'D ASK THAT

          4   DEFENDANT'S EXHIBIT 2803 BE PLACED BEFORE DEAN SCHMALENSEE.

          5   IT IS THE DESCRIPTION OF A PRODUCT CALLED "INTERLIANT APPS

          6   ONLINE," SPECIFICALLY THE "LOTUS INSTANT! TEAMROOM" PRODUCT.

          7   AND I OFFER IT, "IT" BEING DEFENDANT'S EXHIBIT 2803, AT THIS

          8   TIME.

          9             THE COURT:  THIS IS A WEB PAGE?

         10             MR. LACOVARA:  IT IS.  IT'S FROM THE WEB SITE FOR

         11   APPSONLINE.COM.

         12             THE COURT:  ALL RIGHT.

         13             MR. BOIES:  MAY I INQUIRE, YOUR HONOR, THROUGH

         14   COUNSEL WHETHER THERE'S ANY FOUNDATION FOR WHAT

         15   APPSONLINE.COM IS OR WHO USES IT?  WHO PREPARED THIS AND FOR

         16   WHAT PURPOSE?

         17             MR. LACOVARA:  I THINK APPSONLINE.COM, AS I THINK

         18   THE DOCUMENT EXPLAINS, IS A PROFIT-MAKING VENUE THAT

         19   SPONSORS ONLINE APPLICATIONS.

         20             MR. BOIES:  IF THAT'S THE ONLY FOUNDATION, YOUR

         21   HONOR, I OBJECT TO IT.

         22             MR. LACOVARA:  I THINK, YOUR HONOR, IT IS EXACTLY

         23   THE SAME AS THE OTHER DOCUMENTS.  IT IS A WEB-BASED

         24   DESCRIPTION BY THE PROVIDER OF A WEB-BASED APPLICATION

         25   SERVICE OF THE SERVICE IT PROVIDES.
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          1             IN THAT REGARD, IT'S NO DIFFERENT THAN THE E-SUITE

          2   OFFERINGS OR THE INERGY WEBDESK OFFERING THAT WE PUT ON THE

          3   SCREEN A FEW MOMENTS AGO.

          4             THE COURT:  THE OBJECTION IS OVERRULED.

          5   DEFENDANT'S 2803 IS ADMITTED.

          6                                   (WHEREUPON, DEFENDANT'S

          7                                   EXHIBIT NUMBER 2803 WAS

          8                                   RECEIVED IN EVIDENCE.)

          9   BY MR. LACOVARA:

         10   Q.  I'D LIKE TO DIRECT YOUR ATTENTION TO THE FIRST

         11   PARAGRAPH, WHICH SAYS THAT "LOTUS INSTANT! TEAMROOM IS AN

         12   INNOVATION IN WEB-BASED COMPUTING THAT LETS ANYONE WITH A

         13   BROWSER AND AN INTERNET CONNECTION ESTABLISH A PRIVATE

         14   WORKSPACE TO MANAGE INITIATIVES WITH TEAMS OF COLLEAGUES,

         15   PARTNERS AND EVEN CUSTOMERS.  YOU CAN SHARE FILES AND

         16   INFORMATION, CAPTURE DISCUSSIONS, CREATE AND STORE RELATED

         17   DOCUMENTS, AND TRACK PROGRESS FROM START TO FINISH.  THEN,

         18   WHEN YOU'RE THROUGH, YOU CAN END THE TEAMROOM AS QUICKLY AS

         19   YOU STARTED IT."

         20             DO YOU HAVE AN UNDERSTANDING OF HOW THAT

         21   DESCRIPTION RELATES TO THE EXISTENCE OF AN APPLICATIONS

         22   PROGRAM BARRIER TO ENTRY?

         23   A.  CERTAINLY.  THIS IS A GROUPWARE PRODUCT THAT PERMITS

         24   COLLABORATION, AS GROUPWARE PRODUCTS DO, AS SOME OF LOTUS'

         25   OTHER OFFERINGS IN THIS REGARD DO.
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          1             I DON'T KNOW THE DETAILS, BUT PLAINLY WHAT'S BEING

          2   SAID HERE IS THAT YOU CAN SET UP AN ENVIRONMENT SUCH THAT

          3   ANY COLLEAGUES, OR ANY GROUP OF PEOPLE THAT ARE IDENTIFIED

          4   AS HAVING ACCESS, NEED ONLY HAVE A BROWSER TO USE THE

          5   FEATURE OF THIS TO COLLABORATE.  IT CLEARLY INVOLVES

          6   DOCUMENT STORAGE AND DOCUMENT CREATION.

          7             AGAIN, THE DETAILS WE DON'T HAVE, BUT THIS IS A

          8   COLLABORATION SOFTWARE OFFERING THAT RESIDES ON THE SERVER

          9   AND IS ADVERTISED AS REQUIRING ONLY A BROWSER TO USE.

         10   Q.  FINALLY, IN THIS REGARD, DEAN SCHMALENSEE, YESTERDAY THE

         11   COURT ASKED OF YOU, WHEN WE WERE DISCUSSING THIS PHENOMENON,

         12   WHETHER ISV'S WERE WRITING THESE SORTS OF APPLICATIONS IN

         13   DROVES.

         14             MR. LACOVARA:  WITH THAT AS PROLOGUE, I WOULD LIKE

         15   TO OFFER INTO EVIDENCE AND PLACE BEFORE THE WITNESS

         16   DEFENDANT'S EXHIBIT 2789, A NEWS.COM ARTICLE -- AND I

         17   CHECKED -- THAT CAME OUT APPROXIMATELY TWO HOURS BEFORE YOUR

         18   HONOR'S COMMENT, AND WAS ENTITLED "WEB-BASED APPLICATIONS

         19   DEBUT IN DROVES."

         20             SOMETIMES, YOUR HONOR, WE GET LUCKY.  YOU WILL

         21   NOTE THE PUBLICATION TIME IS IN THE DOCUMENT, YOUR HONOR.

         22   AND I OFFER IT AT THIS TIME.

         23             MR. BOIES:  MAY I INQUIRE AS TO WHAT THE PURPOSE

         24   OF THE OFFER IS -- WHETHER IT'S BEING OFFERED FOR THE TRUTH

         25   OF THE MATTERS ASSERTED?
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          1             MR. LACOVARA:  IT IS BEING OFFERED AS THE

          2   EXPRESSION OF THE WRITER'S OPINION ABOUT TRENDS IN THE

          3   SOFTWARE DEVELOPMENT ARENA.

          4             MR. BOIES:  ON THAT BASIS, NO OBJECTION, YOUR

          5   HONOR.

          6             THE COURT:  DEFENDANT'S 2789 IS ADMITTED.

          7                                   (WHEREUPON, DEFENDANT'S

          8                                   EXHIBIT NUMBER 2789 WAS

          9                                   RECEIVED IN EVIDENCE.)

         10   BY MR. LACOVARA:

         11   Q.  AND I WOULD LIKE TO REFER YOUR ATTENTION --

         12             THE COURT:  PRESCIENT WRITER.

         13             MR. LACOVARA:  SORRY?

         14             THE COURT:  PRESCIENT WRITER.

         15   BY MR. LACOVARA:

         16   Q.  I WOULD LIKE TO DIRECT YOUR ATTENTION, DEAN SCHMALENSEE,

         17   TO THE LAST PARAGRAPH ON THE FIRST PAGE, AND THERE IS A

         18   CARRYOVER LINE ON THE SECOND PAGE, WHICH I SHALL READ INTO

         19   THE RECORD.

         20             SPEAKING ABOUT THE PHENOMENON OF WEB-BASED

         21   APPLICATIONS, IT SAYS, "IT HAS ALSO OPENED UP VAST

         22   OPPORTUNITIES FOR A NEW GENERATION OF UTILITY-BASED

         23   BUSINESSES SUCH AS EVITE AND TIMEDANCE, WHILE POTENTIALLY

         24   THREATENING THE TRADITIONAL DESKTOP SOFTWARE MARKET AND

         25   LESSENING THE IMPORTANCE OF THE COMPUTER OPERATING SYSTEMS
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          1   ON WHICH THEY ARE DESIGNED TO RUN."

          2             AND MY QUESTION, SIR, IS WHETHER, FIRST, THAT

          3   STATEMENT IS CONSISTENT WITH YOUR OBSERVATIONS OF BOTH

          4   ACTUAL SOFTWARE DEVELOPMENT TRENDS AND THE OPINIONS OF

          5   PEOPLE WHO ARE STUDYING THE SOFTWARE INDUSTRY?

          6   A.  YES.

          7   Q.  AND, SECOND, WHETHER YOU BELIEVE THAT THAT STATEMENT IS

          8   RELEVANT TO AN ANALYSIS OF THE EXISTENCE OF AN APPLICATIONS

          9   PROGRAM BARRIER TO ENTRY?

         10   A.  ABSOLUTELY.  IT SUGGESTS YET ANOTHER WAY IN WHICH --

         11   IT'S ANOTHER DEMONSTRATION OF, IF YOU WILL, THE NONEXISTENCE

         12   OF ANY SUCH BARRIER.

         13   Q.  NOW, PROFESSOR FISHER TESTIFIED IN HIS REBUTTAL

         14   TESTIMONY THAT, OTHER THAN SUN, HE HAD NO KNOWLEDGE OF ANY

         15   FIRM THAT WAS DEVELOPING OPERATING-SYSTEM-INDEPENDENT

         16   APPLICATIONS, OR WEB-BASED APPLICATIONS, OR HOW MANY SUCH

         17   APPLICATIONS THERE WERE, OR ANY EXAMPLES OF SUCH

         18   APPLICATIONS.

         19             DO YOU BELIEVE THAT PROFESSOR FISHER COULD HAVE

         20   ANY REASONABLE BASIS TO OPINE AS TO THE EXISTENCE OF AN

         21   APPLICATIONS BARRIER TO ENTRY WITHOUT ANALYZING THOSE FACTS?

         22   A.  NOT IN TODAY'S MARKET.

         23             MR. LACOVARA:  I HAVE NO FURTHER QUESTIONS FOR THE

         24   WITNESS AT THIS TIME, YOUR HONOR.

         25             THE COURT:  ALL RIGHT.  WE'LL TAKE A BRIEF RECESS.
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          1             (RECESS WAS TAKEN.)

          2             (AFTER RECESS.)

          3             THE COURT:  MR. BOIES, I HAVE A COMMITMENT AT

          4   NOONTIME OR OVER THE NOON HOUR.  SO IF YOU CAN FIND A

          5   REASONABLY CONVENIENT POINT TO INTERRUPT ROUGHLY AT 12:00,

          6   I'D APPRECIATE IT.

          7             MR. BOIES:  ABSOLUTELY, YOUR HONOR.

          8             THE COURT:  ALL RIGHT.

          9                        CROSS-EXAMINATION

         10   BY MR. BOIES:

         11   Q.  GOOD MORNING, DEAN SCHMALENSEE.

         12   A.  GOOD MORNING, MR. BOIES.

         13   Q.  I WANT TO BEGIN WITH A SUBJECT THAT WE MAY BOTH FIND A

         14   LITTLE BIT AWKWARD, BUT IT IS NECESSARY IN ORDER TO PUT INTO

         15   CONTEXT SOME OF MR. LACOVARA'S EXAMINATION OF PROFESSOR

         16   FISHER.

         17             HOW MUCH MONEY HAVE YOU BEEN PAID BY MICROSOFT?

         18   A.  EVER?

         19   Q.  WELL, LET'S BEGIN WITH THAT.

         20   A.  I HAVEN'T DONE THAT CALCULATION, MR. BOIES.

         21   Q.  APPROXIMATELY.

         22   A.  I CAN'T DO THAT AS I SIT HERE.  IT'S BEEN SEVEN YEARS.

         23   AND IT'S BEEN INTERMITTENT WORK.  SO A FEW PEAK PERIODS AND

         24   LOTS OF TIME WITH RELATIVELY LITTLE ACTIVITY.  I CAN'T DO AN

         25   ORDER OF MAGNITUDE AS I SIT HERE.
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          1   Q.  COULD YOU GIVE ME ANY RANGE AT ALL?

          2   A.  IT'S VERY HARD.  IT'S CERTAINLY OVER A HUNDRED THOUSAND

          3   DOLLARS, BUT IT MAY BE SUBSTANTIALLY OVER THAT, YOU KNOW, IF

          4   YOU JUST LOOK AT JANUARY AND ACTIVITY ASSOCIATED WITH THIS

          5   TRIAL, BUT OVER THE COURSE OF SEVEN YEARS, IT'S PROBABLY

          6   WELL ABOVE THAT, SPREAD OUT OVER THOSE YEARS.

          7             I JUST SIMPLY CAN'T DO IT, MR. BOIES.  I'M SORRY.

          8   Q.  ALL RIGHT.  LET ME JUST TAKE THE LAST 24 MONTHS, THE

          9   LAST TWO YEARS.  HOW MUCH HAVE YOU BEEN PAID BY MICROSOFT

         10   OVER THAT PERIOD OF TIME?

         11   A.  MR. BOIES, I'D HAVE TO LOOK AT MY BILLING RECORDS.  SOME

         12   MONTHS, ZERO.  SOME MONTHS, LIKE THIS ONE, PRETTY

         13   SUBSTANTIAL.  AND I JUST SIMPLY DON'T KNOW HOW TO DO THAT

         14   WITH ANY ACCURACY AS I SIT HERE.

         15   Q.  ALL RIGHT.  CAN YOU GIVE ME ANY RANGE OR APPROXIMATION

         16   AS TO HOW MUCH MONEY MICROSOFT HAS PAID YOU OVER THE LAST

         17   TWO YEARS?

         18   A.  I WOULD BE SPECULATING, MR. BOIES.  I REALLY WOULD.  I

         19   SIMPLY DON'T HAVE THE RECORDS.  I HAVEN'T ADDRESSED THE

         20   SUBJECT IN MY MIND.

         21             I SAVE OLD BILLS, BUT I DON'T HAVE A TENDENCY TO

         22   PULL THEM OUT AND REVIEW THEM.  I SIMPLY DON'T KNOW.  I WORK

         23   FOR A RANGE OF CLIENTS, AND I DON'T KNOW HOW TO DO THAT.

         24   Q.  LET ME JUST TRY TO APPROACH IT THIS WAY.  AND IF THIS

         25   DOESN'T WORK, I'LL GO ON.
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          1             OVER THE LAST TWO YEARS, HAS MICROSOFT PAID YOU

          2   MORE THAN $250,000, IF YOU CAN TELL ME?

          3   A.  I CAN SAY THAT IT'S MORE LIKELY THAN NOT THAT THAT'S

          4   CORRECT, BUT I'M NOT SURE I CAN GO MUCH FARTHER THAN THAT.

          5   I CAN GIVE YOU MY SUBJECTIVE ASSESSMENT.  I THINK THAT IS

          6   LIKELY TRUE, BUT I SIMPLY HAVEN'T LOOKED BACK.

          7   Q.  IN ADDITION TO WORKING WITH MICROSOFT ON THIS CASE,

          8   YOU'VE WORKED WITH MICROSOFT ON OTHER MATTERS IN THE PAST

          9   OVER THE LAST SEVEN YEARS, I THINK YOU SAID, CORRECT?

         10   A.  THAT'S CORRECT.

         11   Q.  AND DO YOU HAVE PLANS TO CONTINUE TO WORK WITH MICROSOFT

         12   IN THE FUTURE ON MATTERS OTHER THAN THIS CASE?

         13   A.  THE ONLY CURRENT INTENTION THAT EITHER OF US HAVE THAT I

         14   AM AWARE OF -- CERTAINLY THE ONLY COMMITMENT THAT I HAVE

         15   RELATES TO THE CALDERA CASE THAT WE'VE DISCUSSED IN THE

         16   PAST.

         17   Q.  AND ARE YOU MICROSOFT'S EXPERT IN THE CALDERA CASE?

         18   A.  I'M ONE OF MICROSOFT'S EXPERTS IN THAT CASE, THAT'S

         19   CORRECT.

         20   Q.  INCIDENTALLY, WHEN MICROSOFT PAYS YOU, DO THEY PAY YOU

         21   DIRECTLY OR DO THEY PAY SOME OTHER ENTITY WHICH PAYS YOU?

         22   A.  THE WAY I WORK, MR. BOIES, IS AS A SPECIAL CONSULTANT TO

         23   THE NATIONAL ECONOMIC RESEARCH ASSOCIATES, INCORPORATED, A

         24   FIRM THAT'S A SUBSIDIARY OF MARSH & MC LENNON.  I CAN

         25   PROBABLY SPELL THAT FOR YOU.
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          1             I SUBMIT MONTHLY BILLS TO NERA, AS THE FIRM IS

          2   GENERALLY REFERRED TO, AND NERA HANDLES BILLING CLIENTS.

          3   Q.  OTHER THAN GETTING COMPENSATION FOR YOUR OWN TIME, AS

          4   REFLECTED ON YOUR MONTHLY BILL SUBMITTED TO NERA, DO YOU

          5   RECEIVE ANY OTHER PAYMENT OR COMPENSATION FROM NERA?

          6   A.  I RECEIVE AN ANNUAL RETAINER FROM NERA AND, FROM TIME TO

          7   TIME, AN ANNUAL BONUS FROM NERA.

          8   Q.  AND WHAT IS THAT ANNUAL BONUS BASED ON?

          9   A.  I'VE ACTUALLY ASKED, MR. BOIES, THAT I NOT BE TOLD ON

         10   WHAT THE ANNUAL BONUS IS BASED, BECAUSE I'VE HAD A FAIRLY

         11   CONSISTENT STRATEGY IN MY PROFESSIONAL LIFE OF MAKING SURE

         12   THAT ANTITRUST CONSULTING DOES NOT ASSUME A LARGE ROLE.  SO

         13   I HAVE DECLINED OFFERS TO HAVE BONUSES BASED ON HOURS BILLED

         14   OR DOLLAR AMOUNTS OR SO FORTH, BECAUSE I DON'T WANT THOSE

         15   INCENTIVES.

         16             SO I'VE SAID, I'M HAPPY TO HAVE THE BONUS

         17   ABSOLUTELY, AND IN CONSIDERING WHETHER I WILL STAY WITH THE

         18   FIRM, THE BONUS MATTERS, BUT I DON'T WANT TO KNOW HOW THAT

         19   CALCULATION IS DONE BECAUSE I DON'T WANT TO HAVE TO STOP AND

         20   THINK ABOUT WHETHER I SHOULD TAKE A CASE BASED ON ANYTHING

         21   OTHER THAN MY INTEREST IN DOING IT.

         22   Q.  YOU DO UNDERSTAND -- EVEN THOUGH YOU MAY SAY YOU DON'T

         23   WANT TO KNOW PRECISELY, YOU DO UNDERSTAND THAT YOUR BONUS IS

         24   BASED, AT LEAST IN PART, ON THE BUSINESS YOU GENERATE,

         25   CORRECT, SIR?
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          1   A.  I EXPECT THAT THAT'S TRUE, ALTHOUGH HOW BUSINESS

          2   GENERATION IS MEASURED AND WHAT WEIGHT IS GIVEN TO

          3   PARTICIPATION IN CONFERENCES AND SPEECHMAKING AND SO FORTH,

          4   I DON'T KNOW.

          5   Q.  HOW MUCH MONEY DOES NERA CHARGE MICROSOFT ON AN ANNUAL

          6   BASIS?

          7   A.  I DON'T KNOW.

          8   Q.  APPROXIMATELY.

          9   A.  I HONESTLY DON'T KNOW.  I AM NOT AN OFFICER OF THE FIRM.

         10   I DON'T SEE THE RECORDS.  I JUST -- I HAVE NO OCCASION TO

         11   KNOW THAT AND I DON'T KNOW IT.

         12   Q.  DO YOU HAVE ANY ESTIMATE OR RANGE AT ALL THAT YOU CAN

         13   GIVE ME AS TO HOW MUCH MONEY MICROSOFT HAS PAID NERA OVER

         14   THE LAST TWO YEARS?

         15   A.  I EXPECT THIS LITIGATION HAS BEEN EXPENSIVE, MR. BOIES,

         16   BUT I DO NOT KNOW THE NUMBER.

         17   Q.  OKAY.  IS IT FAIR TO SAY THAT YOUR WORK FOR MICROSOFT

         18   AND NERA'S WORK FOR MICROSOFT HAS BEEN MUCH MORE SUBSTANTIAL

         19   OVER THE LAST TWO OR THREE YEARS THAN IT WAS BEFORE THAT?

         20   A.  AGAIN, I HAVEN'T SEEN THE NUMBERS, BUT THAT'S CERTAINLY

         21   MY SUBJECTIVE IMPRESSION, YES, LARGELY BECAUSE OF THIS

         22   LITIGATION.

         23   Q.  WHAT IS THE AMOUNT OF YOUR BONUS FROM NERA ON AN ANNUAL

         24   BASIS OVER THE LAST TWO YEARS?

         25   A.  WELL, I HAVEN'T GOTTEN ONE FOR THIS YEAR.  THAT NORMALLY
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          1   HAPPENS IN JULY OR AUGUST.

          2   Q.  THE LAST TWO BONUSES YOU GOT.

          3   A.  LAST YEAR -- LAST YEAR'S, I BELIEVE, WAS $200,000.  THE

          4   YEAR BEFORE I THINK WAS $100,000, ALTHOUGH I'M NOT, AS I SIT

          5   HERE, POSITIVE OF EITHER AMOUNT.

          6   Q.  AND THOSE BONUSES ARE SEPARATE FROM THE HOURLY CHARGES

          7   THAT YOU MAKE FOR THE WORK THAT YOU DO; IS THAT CORRECT?

          8   A.  THAT'S CORRECT.

          9   Q.  APPROXIMATELY HOW MANY HOURS HAVE YOU DEVOTED TO WORK

         10   FOR MICROSOFT OVER THE LAST 24 MONTHS?

         11   A.  SINCE MY HOURLY RATE HASN'T CHANGED THAT MUCH, IF I KNEW

         12   MY HOURS, I WOULD KNOW THE DOLLAR AMOUNT, MR. BOIES, AND I'M

         13   AFRAID I DON'T.

         14   Q.  CAN YOU GIVE ME AN APPROXIMATION OF YOUR HOURS, BECAUSE

         15   THAT WAS EXACTLY MY THOUGHT, THAT WE CAN FIND YOUR HOURLY

         16   RATE, AND WHILE YOU MAY NOT REMEMBER HOW MUCH MONEY YOU'RE

         17   PAID, YOU MIGHT REMEMBER HOW MANY HOURS YOU WORKED.

         18   A.  NO.  THE HOURS AND THE AMOUNTS ARE ON MY MONTHLY

         19   INVOICES.  MY MONTHLY INVOICES ARE IN A DRAWER AT HOME.  AND

         20   I TEND NOT TO LOOK AT THEM AFTER I HAVE FILED THEM.  I

         21   SIMPLY -- I DON'T KNOW.

         22   Q.  ONE LAST QUESTION ON THIS AREA.  CAN YOU GIVE ME ANY

         23   RANGE OR APPROXIMATION OF HOW MANY HOURS YOU'VE WORKED FOR

         24   MICROSOFT OVER THE LAST 24 MONTHS?

         25   A.  WELL, WE COULD WORK BACKWARDS, OF COURSE, FROM THE
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          1   DOLLAR AMOUNT, SINCE I THINK MY HOURLY RATE OVER THIS

          2   PERIOD -- IT WENT UP, AND I DON'T KNOW WHETHER IT WAS DURING

          3   THIS PERIOD.  BUT IF YOU TOOK $250,000, WHICH I SAID IS

          4   PERHAPS A NOT-IMPLAUSIBLE ESTIMATE, AND DIVIDE IT BY $800 AN

          5   HOUR, YOU WOULD HAVE AN ESTIMATE OF HOURS.  BUT WE'RE IN

          6   SPECULATION NOW, MR. BOIES.  I JUST DON'T HAVE A CLEAR

          7   RECOLLECTION.

          8   Q.  ALL RIGHT.

          9             LET ME TURN TO SOME OF THE EXHIBITS THAT

         10   MR. LACOVARA HAS USED WITH YOU.  AND, FIRST, LET ME START

         11   WITH DEFENDANT'S EXHIBIT 2789, JUST BECAUSE THAT WAS THE

         12   LAST ONE HE USED WITH YOU.

         13             DO YOU HAPPEN TO HAVE THAT?

         14   A.  I DO HAVE IT.

         15   Q.  THIS IS THE ONE THAT MR. LACOVARA OFFERED FOR PURPOSES

         16   OF SHOWING THE AUTHOR'S OPINION.  THE AUTHOR IS A MR. PAUL

         17   FESTA.  DO YOU SEE THAT?

         18   A.  I SEE THAT, YES.

         19   Q.  DO YOU KNOW WHO HE IS?

         20   A.  NO, I DO NOT.

         21   Q.  DO YOU KNOW WHAT HIS QUALIFICATIONS ARE?

         22   A.  NO, I DO NOT, OTHER THAN THE FACT THAT HE IS EMPLOYED BY

         23   CNET NEWS, WHICH IS AN ENTITY I'VE HEARD OF, TO COVER THIS

         24   AREA.  BUT I DON'T KNOW THE MAN'S BACKGROUND.

         25   Q.  DO YOU KNOW WHAT RESEARCH, IF ANY, HE DID FOR THIS
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          1   ARTICLE?

          2   A.  NO, I DO NOT.

          3   Q.  IS THIS THE KIND OF THING THAT YOU ORDINARILY RELY ON IN

          4   DOING YOUR ECONOMIC ANALYSIS?

          5   A.  MR. BOIES, I ORDINARILY RELY ON COVERAGE OF EVENTS AND

          6   TRENDS IN THE MARKETPLACE.  I DO TAKE THIS INTO

          7   CONSIDERATION.  DO I ASSUME EVERYTHING IN HERE IS TRUE?  NO.

          8   BUT THIS REINFORCES A VAST AMOUNT OF SIMILAR INFORMATION.  I

          9   DON'T RELY ON IT FOR THE DETAILS IN THIS CASE.

         10   Q.  WHEN YOU SAY IT REINFORCES A LARGE AMOUNT OF OTHER

         11   INFORMATION YOU HAVE, WHAT OTHER SOURCES OF INFORMATION DO

         12   YOU HAVE ABOUT THE NUMBER OF WEB-BASED APPLICATIONS?

         13   A.  WELL, MR. BOIES, I THINK, AT THIS STAGE, I HAVEN'T

         14   OFFERED A NUMBER OF WEB-BASED APPLICATIONS.  I HAVE OFFERED

         15   A SET OF EXAMPLES.  AND I DON'T HAVE A SOURCE FOR A NUMBER.

         16   Q.  DO YOU HAVE AN ESTIMATE OR AN APPROXIMATION OF HOW MANY

         17   WEB-BASED APPLICATIONS THERE ARE TODAY?

         18   A.  I DON'T THINK I HAVE SEEN ANY SUCH ESTIMATE.  I DON'T

         19   HAVE SUCH AN ESTIMATE.  I DO KNOW, AS I HAVE INDICATED, THAT

         20   THERE IS ENORMOUS ACTIVITY PRODUCING THEM.  BUT, OBVIOUSLY,

         21   THE QUALITY IS INCREASING AND THE NUMBER IS INCREASING, BUT

         22   AS I SIT HERE, I DON'T KNOW THE NUMBER.

         23   Q.  DO YOU KNOW AN APPROXIMATE NUMBER OR ANY RANGE AT ALL OF

         24   HOW MANY WEB-BASED APPLICATIONS THERE ARE?

         25   A.  I DON'T HAVE SUCH A NUMBER, AND AS I TESTIFIED EARLIER,
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          1   I THINK, A NUMBER -- JUST A COUNT, IS NOT OF PARTICULAR --

          2   IS NOT OF PARTICULAR RELEVANCE, CERTAINLY NOT FOR THE KIND

          3   OF LONG-RUN ISSUE THAT THIS IS RELEVANT FOR.

          4   Q.  YOU SAY YOU DON'T HAVE A NUMBER.  AND I JUST WANT TO BE

          5   CLEAR.  MY QUESTION DOESN'T RELATE TO WHETHER YOU HAVE A

          6   PARTICULAR NUMBER, BUT WHETHER YOU'VE GOT ANY RANGE OR

          7   APPROXIMATION AT ALL.  DO YOU HAVE ANY RANGE OR

          8   APPROXIMATION OF HOW MANY WEB-BASED APPLICATIONS THERE ARE,

          9   EVEN THOUGH YOU MAY NOT KNOW A SPECIFIC NUMBER?

         10   A.  I THINK MY PRECEDING ANSWER COVERS THAT QUESTION.  BUT

         11   THE ANSWER REMAINS, NO, I DO NOT, NOR IS IT RELEVANT FOR THE

         12   ISSUES FOR WHICH I INTRODUCED THIS INFORMATION.

         13   Q.  DID YOU PERFORM ANY STUDY OR ANALYSIS TO TRY TO

         14   DETERMINE HOW MANY WEB-BASED APPLICATIONS THERE ARE NOW?

         15   A.  NO, BECAUSE I DO NOT CONSIDER SUCH A COUNT DIRECTLY ON

         16   POINT.

         17   Q.  DID YOU PERFORM ANY STUDY OR ANALYSIS AS TO

         18   APPROXIMATELY HOW MANY WEB-BASED APPLICATIONS THERE WERE OR

         19   WHAT THE RANGE OF WEB-BASED APPLICATIONS WERE?

         20   A.  THE SAME ANSWER, MR. BOIES.

         21   Q.  YOU DID NOT BECAUSE YOU DIDN'T THINK IT WAS RELEVANT; IS

         22   THAT CORRECT?

         23   A.  BECAUSE IT IS NOT RELEVANT, MR. BOIES.

         24   Q.  DID YOU FORM ANY JUDGMENT OR OPINION AS TO HOW MANY

         25   WEB-BASED APPLICATIONS THERE WOULD BE, OR APPROXIMATELY HOW
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          1   MANY WEB-BASED APPLICATIONS THERE BE WOULD BE, OR WHAT THE

          2   RANGE OF WEB-BASED APPLICATIONS WOULD BE A YEAR FROM NOW OR

          3   TWO YEARS FROM NOW?

          4   A.  NO, I DID NOT.  I DON'T THINK IT IS POSSIBLE TO DO SUCH

          5   AN EXERCISE, NOR DO I THINK AN ATTEMPT TO ESTIMATE SUCH A

          6   NUMBER WOULD BE RELEVANT FOR THE ISSUES BEING ADDRESSED

          7   HERE.

          8   Q.  DO PEOPLE WHO RUN WHAT YOU REFER TO AS WEB-BASED

          9   APPLICATIONS USE P.C.'S WHEN THEY DO THAT?

         10   A.  THEY MAY.  THEY MAY ALSO USE OTHER DEVICES THAT ACCESS

         11   THE INTERNET.

         12   Q.  YOU SAY "THEY MAY."  TAKE THE WEB-BASED APPLICATIONS

         13   THAT ARE REFERRED TO IN DEFENDANT'S EXHIBIT 2789.  AT THE

         14   PRESENT TIME, DO PEOPLE PERFORM THESE WEB-BASED APPLICATIONS

         15   USING DEVICES OTHER THAN P.C.'S?

         16   A.  WELL, THEY COULD CERTAINLY USE, AS IT SAYS HERE, "ANY

         17   NETWORKED COMPUTER."  SO I DON'T KNOW WHAT SORTS OF

         18   COMPUTERS ARE NETWORKED.  CERTAINLY APPLE'S ARE.  PRESUMABLY

         19   WORK STATIONS RUNNING SUN'S JAVA BROWSING SOFTWARE AND OTHER

         20   BROWSING SOFTWARE COULD BE USED.  I HAVEN'T ATTEMPTED TO DO

         21   A SURVEY OF WHAT SOFTWARE IS, IN FACT, USED.

         22   Q.  SO THEY COULD USE A P.C., THEY COULD USE AN APPLE, A

         23   PERSONAL COMPUTER, OR THEY COULD USE A WORK STATION, YOU'RE

         24   SAYING; IS THAT CORRECT?

         25   A.  THAT'S CORRECT.  I DON'T KNOW WHETHER THIS COULD BE DONE
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          1   FROM A HAND-HELD DEVICE OR NOT.  IT'S NOT CLEAR FROM THIS.

          2   BUT IT DOES APPEAR TO BE CLEAR THAT WHAT'S REQUIRED IS

          3   BROWSING SOFTWARE -- INTERNET ACCESS SOFTWARE.

          4   Q.  YOU SAY THEY REQUIRE BROWSER SOFTWARE.  A BROWSER

          5   SOFTWARE WAS ALSO REQUIRED IN ORDER TO DO THE OTHER

          6   WEB-BASED EXAMPLES THAT YOU TALKED ABOUT, LIKE THE INERGY

          7   EXAMPLE, CORRECT, SIR?

          8   A.  IT MUST BE CLIENT SOFTWARE THAT IS COMPATIBLE WITH

          9   INTERNET PROTOCOLS, THAT'S CORRECT.

         10   Q.  I WANT TO JUST BE SURE THAT WE'RE USING WORDS IN THE

         11   SAME SENSE, BECAUSE EVERY NOW AND THEN PEOPLE GIVE ME A

         12   DEFINITION OF "CLIENT" THAT IS DIFFERENT.

         13             I WAS ASKING ABOUT BROWSERS.  YOU ANSWERED WITH

         14   THE WORD "CLIENT."  SOMETIMES "CLIENT" IS REFERRED TO AS

         15   "BROWSER."  WERE YOU MEANING TO USE "CLIENT" TO MEAN

         16   "BROWSER" IN YOUR ANSWER, OR WERE YOU CHANGING WHAT I WAS

         17   ASKING?

         18   A.  SOMETIMES "BROWSER" IS USED TO MEAN DIFFERENT THINGS, SO

         19   I WAS ATTEMPTING TO DEFINE IT TO SAY IT'S SOFTWARE THAT

         20   ENABLES THE USER TO ACCESS THE INTERNET AND PERFORM THE

         21   FUNCTIONS THAT WE NORMALLY DESCRIBE AS BROWSING.

         22   Q.  I MEAN BROWSER IS LIKE INTERNET EXPLORER OR IS LIKE

         23   NETSCAPE NAVIGATOR OR THE ENCOMPASS BROWSER.  THAT'S WHAT

         24   YOU MEAN BY A "BROWSER" OR A "CLIENT" IN THIS CONTEXT?

         25   A.  THAT'S SORT OF -- SOMETHING THAT HAS THAT FUNCTIONALITY,
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          1   THAT'S CORRECT.

          2   Q.  NOW, CAN A BROWSER, USING IT THE WAY YOU'RE USING IT,

          3   OPERATE WITHOUT A PERSONAL COMPUTER OPERATING SYSTEM?

          4   A.  I DON'T KNOW THAT -- LET ME STOP.  I DON'T KNOW THE

          5   ANSWER TO THAT QUESTION.  IT DEPENDS WHAT YOU MEAN BY A

          6   "PERSONAL COMPUTER OPERATING SYSTEM."  I DON'T KNOW THAT

          7   THERE IS SOFTWARE THAT ONLY BROWSES AND DOES NOT DO ANYTHING

          8   ELSE AND REQUIRES NO OTHER SOFTWARE TO RUN.

          9             SO I MAY NEED FROM YOU WHAT YOU MEAN BY "P.C.

         10   OPERATING SYSTEM" IN THIS CONTEXT.

         11   Q.  IS "P.C. OPERATING SYSTEM" A PHRASE THAT YOU'VE

         12   ENCOUNTERED IN YOUR PREPARATION FOR THIS TESTIMONY?

         13   A.  IT IS, MR. BOIES, AND IT'S BEEN USED BY THE TWO SIDES IN

         14   THIS LITIGATION IN DIFFERENT WAYS.  MICROSOFT CONSIDERS THE

         15   WINDOWS PRODUCT TO BE A SINGLE ENTITY.  THE GOVERNMENT

         16   CONSIDERS IT TO BE TWO PRODUCTS.  I'M NOT SURE WHAT WE'RE

         17   TALKING ABOUT HERE.

         18   Q.  LET ME SEE IF I CAN, AS MR. LACOVARA WOULD SAY, UNPACK

         19   THAT ANSWER.

         20             WINDOWS IS A P.C. OPERATING SYSTEM, EITHER BY THE

         21   GOVERNMENT'S VIEW OR THE MICROSOFT VIEW, AS YOU UNDERSTAND

         22   IT, CORRECT, SIR?

         23   A.  I THINK THAT'S CORRECT, YES, SIR.

         24   Q.  AND OF ALL OF THESE WEB-BASED APPLICATIONS THAT YOU'RE

         25   REFERRING TO, THAT YOU SAY EXIST, HOW MANY OF THOSE ARE RUN
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          1   ON A P.C. OPERATING ON WINDOWS ALREADY?

          2   A.  YOU'RE ASKING ABOUT -- NOW ABOUT -- WHEN YOU SAY "ARE

          3   RUN," DO YOU MEAN -- ARE YOU ASKING A QUESTION ABOUT

          4   PATTERNS OF USAGE OR ABOUT POTENTIAL?

          5   Q.  WELL, LET'S TAKE THOSE TWO QUESTIONS SEPARATELY.  LET'S

          6   TALK ABOUT, AS MR. LACOVARA WOULD SAY, THE REAL WORLD TODAY,

          7   AND THEN WE'LL TALK ABOUT YOUR PROGNOSTICATIONS FOR THE

          8   FUTURE.

          9             FIRST, LET'S TALK ABOUT THE REAL WORLD TODAY.  HOW

         10   MANY, IN THE REAL WORLD TODAY, OF THESE WEB-BASED

         11   APPLICATIONS ARE, IN TERMS OF USAGE, RUN ON WINDOWS?

         12   A.  SINCE WINDOWS IS THE MOST POPULAR SOFTWARE PLATFORM --

         13   MOST POPULAR OPERATING SYSTEM -- IT IS REASONABLE TO ASSUME

         14   THAT PATTERNS OF APPLICATION USAGE ARE BROADLY CONSISTENT

         15   WITH PLATFORM POPULARITY.  SO A LARGE FRACTION.  I DON'T

         16   KNOW IT.

         17   Q.  WHEN YOU SAY "A LARGE FRACTION," CAN YOU BE A LITTLE

         18   MORE EXPLICIT?

         19   A.  I HONESTLY CAN'T, BECAUSE I HAVEN'T SEEN SURVEYS OF WHO

         20   USES THESE APPLICATIONS, AND IT COULD MATTER.

         21   Q.  IN THE COURSE OF PREPARING TO TESTIFY ABOUT THESE DROVES

         22   OF WEB-BASED APPLICATIONS, DID YOU UNDERTAKE A STUDY OR

         23   ANALYSIS TO DETERMINE THE EXTENT TO WHICH, IN ORDER TO TAKE

         24   ADVANTAGE OF THESE WEB-BASED APPLICATIONS, YOU HAD TO HAVE

         25   WINDOWS?
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          1   A.  MR. BOIES, THAT'S A DIFFERENT QUESTION.  THE FIRST

          2   QUESTION --

          3   Q.  LET ME ASK THAT QUESTION NOW.  DID YOU DO THAT?

          4   A.  OKAY.  I'LL ANSWER THAT QUESTION.  I ASKED THE QUESTION,

          5   "DOES THE USER NEED INTERNET EXPLORER?  DOES THE USER NEED

          6   WINDOWS TO ACCESS THESE APPLICATIONS"?  THE ANSWER FOR ALL

          7   THOSE I'VE INTRODUCED IS, "NO."  IT CAN BE RUN WITH NETSCAPE

          8   RUNNING ON AN APPLE.  THEY CAN BE ACCESSED WITH A STANDARD

          9   BROWSER RUNNING ON OTHER OPERATING SYSTEMS.

         10             I DON'T KNOW WHETHER ALL BROWSERS SOLD WITH

         11   OPERATING SYSTEMS WILL SUFFICE TO USE THESE APPLICATIONS,

         12   BUT IT'S MY UNDERSTANDING THAT THEY ARE BROADLY ACCESSIBLE

         13   WITH BROWSERS THAT DO NOT REQUIRE WINDOWS.

         14   Q.  LET ME SEE IF I UNDERSTAND WHAT YOU'RE SAYING.  THESE

         15   APPLICATIONS REQUIRE A BROWSER.  BUT AS YOU UNDERSTAND IT,

         16   ALMOST ANY BROWSER -- MAYBE THERE IS SOME BROWSER THAT

         17   DOESN'T WORK -- BUT ALMOST ANY BROWSER CAN ACCESS THESE

         18   APPLICATIONS, CORRECT?

         19   A.  THERE'S SOME VARIATION AMONG APPLICATIONS, MR. BOIES.

         20   SOME USE OR REQUIRE TECHNOLOGIES THAT ARE NOT SUPPORTED

         21   CERTAINLY BY SOME OLDER BROWSERS.  SO IT'S CLEARLY AN

         22   OVERSTATEMENT THAT EVERY WINDOWS APPLICATION CAN BE RUN FROM

         23   EVERY BROWSER.  THAT'S CLEARLY WRONG.

         24             BUT THE APPLICATIONS THAT ARE DESCRIBED IN THE

         25   EXHIBITS THAT WERE INTRODUCED IN MY TESTIMONY CAN, IT IS MY
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          1   UNDERSTANDING, BE ACCESSED THROUGH, SAY, A NETSCAPE BROWSER

          2   RUNNING ON ANY OF THE PLATFORMS FOR WHICH NETSCAPE HAS

          3   WRITTEN ITS BROWSING SOFTWARE.

          4   Q.  AND WHAT ARE THE PLATFORMS FOR WHICH NETSCAPE HAS

          5   WRITTEN ITS BROWSING SOFTWARE?

          6   A.  OH, I DON'T KNOW THAT I KNOW THEM ALL, BUT IT CERTAINLY

          7   RUNS ON APPLE.  IT RUNS ON LINUX.  IT MAY RUN ON OTHER

          8   FLAVORS OF LINUX.  I KNOW THEY'RE IN NEGOTIATION TO LICENSE,

          9   I THINK, ON THE BE OPERATING SYSTEM, THE LAST TIME WE

         10   CHECKED.

         11             IT MAY RUN ON OTHER PLATFORMS.  NETSCAPE HAS, IN

         12   THE PAST AT LEAST, TALKED ABOUT ITS WIDESPREAD AVAILABILITY.

         13   Q.  THE PLATFORMS, AS YOU DESCRIBE THEM, THAT YOU ARE AWARE

         14   OF, BASED ON THE WORK THAT YOU'VE DONE TO DATE, THAT

         15   NAVIGATOR RUNS ON IS WINDOWS, APPLE, LINUX AND BEOS; IS THAT

         16   CORRECT?

         17   A.  I SAID I WASN'T AWARE THAT IT RUNS ON THE BEOS, AND I

         18   DIDN'T INTEND THAT TO BE AN EXHAUSTIVE LIST.  IT MAY WELL

         19   RUN ON OS/2.  IT MAY RUN ON OTHER FLAVORS OF UNIX.  I DON'T,

         20   AS I SIT HERE, HAVE A COMPLETE LIST.

         21   Q.  I UNDERSTAND THAT YOU DON'T HAVE A COMPLETE LIST, AND I

         22   UNDERSTAND THAT ANYTHING MAY RUN OR SOMETHING ELSE.  BUT I'M

         23   JUST ASKING FOR YOUR KNOWLEDGE, AS YOU SIT HERE NOW, BASED

         24   ON ALL THE WORK YOU'VE DONE TO DATE.  AND HAVE YOU GIVEN ME

         25   ALL OF THE PLATFORMS, AS YOU DESCRIBE THEM, ON WHICH, AS YOU
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          1   UNDERSTAND IT, AS YOU SIT HERE NOW, THE NETSCAPE NAVIGATOR

          2   WILL RUN?

          3   A.  MAY I HEAR THE LIST BACK THAT I'VE GIVEN YOU SO I CAN

          4   CHECK IT?

          5   Q.  WINDOWS, APPLE, LINUX AND MAYBE THE BEOS.

          6   A.  NO.  I SAID, "AND PERHAPS OTHER FLAVORS OF UNIX" AND,

          7   CERTAINLY, IF IT DOESN'T RUN ON SOLARIS NOW, IT WILL

          8   SHORTLY, GIVEN THE ALLIANCE BETWEEN NETSCAPE AND SUN.  AND

          9   THERE MAY BE OTHERS, BUT THOSE ARE THE ONES THAT I'M AWARE

         10   OF.

         11   Q.  OKAY.  NOW, WOULD YOU REFER TO WINDOWS AND APPLE AND

         12   LINUX AND THE BEOS AND SOLARIS AS OPERATING SYSTEMS?

         13   A.  THEY ARE OPERATING SYSTEMS.  THEY ARE ALSO PLATFORMS.

         14   Q.  IN ORDER TO ACCESS THE WEB-BASED APPLICATIONS THAT ARE

         15   REFERRED TO IN THE EXAMPLES THAT YOU HAVE PROVIDED, DOES THE

         16   USER HAVE TO HAVE AN OPERATING SYSTEM?

         17   A.  I WILL NOW -- YES FOR TODAY.  FOR TOMORROW, IT'S

         18   UNCERTAIN.  IF I MAY EXPLAIN.

         19             IT'S MY UNDERSTANDING THAT NO ONE WRITES -- THAT

         20   THERE IS NO DEVICE AVAILABLE THAT IS EFFECTIVELY A BROWSER

         21   THAT PERFORMS NO OTHER FUNCTIONS.

         22             SUCH A DEVICE COULD CERTAINLY BE CREATED.  AND IF

         23   IT WERE CREATED, THE ANSWER TO YOUR QUESTION WOULD BE "NO."

         24   ALL YOU NEED IS THIS DEVICE THAT ONLY BROWSES.  IT'S, UNLESS

         25   I'M MISSING SOMETHING, NOT A TECHNICAL CHALLENGE TO DO THAT.

                                                                              58

          1   AT PRESENT, AS FAR AS I KNOW, NO SUCH DEVICES EXIST.

          2   THEREFORE, TODAY, TO RUN A BROWSER, IT NEEDS TO BE PART OF

          3   OR RUN WITH AN OPERATING SYSTEM.

          4   Q.  DO YOU HAVE ANY JUDGMENT OR OPINION AS TO WHEN, IF EVER,

          5   IN THE FUTURE, OR APPROXIMATELY WHEN, IF EVER, IN THE

          6   FUTURE, THERE WILL BE BROWSERS DEVELOPED THAT WILL NOT

          7   REQUIRE AN OPERATING SYSTEM TO RUN?

          8   A.  I DON'T THINK IT'S A MATTER OF -- MR. BOIES, LET ME TRY

          9   TO CLARIFY MY VIEW ON THE MATTER.  IT'S NOT A MATTER OF

         10   TECHNICAL DIFFICULTY.  IT'S A MATTER OF IS THERE A DEMAND

         11   FOR A DEVICE THAT ONLY DOES THAT.  SO I DON'T HAVE AN

         12   OPINION OF WHETHER SOMEBODY WILL PRODUCE A DEVICE THAT ONLY

         13   FUNCTIONS AS A BROWSER.

         14             THAT STRIKES ME -- GIVEN THE ADVANCE OF COMPUTING

         15   POWER AND MINIATURIZATION, STRIKES ME AS AN UNLIKELY THING

         16   TO MARKET, BUT SOMEONE MAY, AND I SIMPLY DON'T KNOW WHEN

         17   THAT WILL HAPPEN OR IF IT WILL HAPPEN.

         18   Q.  OKAY.  YOU ARE AWARE, ARE YOU NOT, THAT THE EXTENT TO

         19   WHICH PEOPLE OBTAIN BROWSERS WITH THE COMPUTER SYSTEM THAT

         20   THEY BUY HAS BEEN INCREASING OVER THE LAST FEW YEARS?

         21   A.  I DON'T KNOW THAT THAT'S A GOOD CHARACTERIZATION OF THE

         22   DATA.  I THINK IT MORE PROPERLY SAYS THAT THERE HAS BEEN AN

         23   INCREASE IN THE EXTENT -- WHICH IS ALL YOU CAN MEASURE -- AN

         24   INCREASE IN -- THE EXTENT TO WHICH PEOPLE REPORT THAT THE

         25   BROWSER THEY USE AS THEIR PRIMARY BROWSER WAS OBTAINED
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          1   THROUGH THE COMPUTER HAS INCREASED.

          2             YOU ASKED A BROADER AND DIFFERENT QUESTION.  WHAT

          3   THE DATA THAT BEAR ON THAT BEAR ON IS PRINCIPAL BROWSER.

          4   Q.  LET ME BE SURE I UNDERSTAND WHAT YOU'RE SAYING.  YOU'RE

          5   SAYING THAT THE DATA THAT YOU ARE AWARE OF INDICATES THAT

          6   THE BROWSER THAT PEOPLE CONSIDER THEIR MAIN OR PRINCIPAL

          7   BROWSER IS A BROWSER THAT PEOPLE HAVE INCREASINGLY GOTTEN

          8   WITH THEIR PERSONAL COMPUTER; IS THAT CORRECT?

          9   A.  I WOULD NEED TO LOOK AT THE MDC DATA, BUT MY

         10   RECOLLECTION -- AND THOSE ARE THE DATA -- THE ONLY DATA THAT

         11   INFORM THAT JUDGMENT, OR THAT CAN INFORM THAT JUDGMENT THAT

         12   I AM AWARE OF -- MY RECOLLECTION IS THAT THAT PERCENTAGE HAS

         13   INCREASED SOMEWHAT.  I HAVEN'T LOOKED AT IT RECENTLY, BUT

         14   THAT'S MY RECOLLECTION.

         15   Q.  YOU'RE AWARE, ARE YOU NOT, THAT ANYONE WHO BUYS A

         16   WINDOWS 98 P.C. GETS INTERNET EXPLORER WITH IT?

         17   A.  YES, AND SOME OF THEM ALSO GET NETSCAPE NAVIGATOR.  SO

         18   THAT WOULD ALSO SHOW AS OBTAINED WITH COMPUTER, IF THEY

         19   HAPPEN TO USE NAVIGATOR AS THEIR PRIMARY BROWSER AND IT HAD

         20   COME INSTALLED ON THE DESKTOP.

         21   Q.  ON THAT SUBJECT, SIR, MR. LACOVARA ASKED YOU A QUESTION

         22   ABOUT HOW MANY PEOPLE GOT NETSCAPE NAVIGATOR ON THE DESKTOP.

         23   AND HE DIDN'T HAVE A TIMEFRAME, AS I RECALL, IN THAT

         24   QUESTION.

         25             DURING THE PERIOD THAT YOU STUDIED, 1995 AND 1996
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          1   AND 1997 AND 1998, DID YOU MAKE AN EFFORT TO DETERMINE WHAT

          2   PERCENTAGE OF PEOPLE WHO BOUGHT A PERSONAL COMPUTER GOT

          3   NETSCAPE NAVIGATOR ON THE DESKTOP?

          4   A.  WE COVERED THIS.  I DIDN'T STUDY IT IN THAT FORM, BUT

          5   LET ME TRY TO MAKE THE RECORD CLEAR HERE, BECAUSE WE COVERED

          6   THIS EXTENSIVELY IN JANUARY.

          7             I SOUGHT TO ASSURE MYSELF THAT NETSCAPE WAS ABLE

          8   TO GET DESKTOP PLACEMENT.  I DID LOOK AT THE GOLDMAN SACHS

          9   DOCUMENTS THAT PROVIDED AN ESTIMATE FOR SOMETIME IN 1998.  I

         10   DID NOT ATTEMPT TO CONDUCT AN INDEPENDENT STUDY BECAUSE THAT

         11   COVERAGE IS DETERMINED BOTH BY NETSCAPE'S MARKETING EFFORT

         12   AND BY THE CHARACTERISTICS OF THE CHANNEL.

         13   Q.  AGAIN, LET ME TRY TO UNPACK THAT ANSWER.  YOU SAY YOU

         14   REFERRED TO THE GOLDMAN SACHS DOCUMENT.  THE GOLDMAN SACHS

         15   DOCUMENT WAS NOT A DOCUMENT THAT YOU HAD SEEN WHEN YOU

         16   TESTIFIED IN JANUARY, WAS IT, SIR?

         17   A.  NO.  THAT'S CORRECT.

         18   Q.  OKAY.  AND THAT GOLDMAN SACHS DOCUMENT IS THE DOCUMENT

         19   THAT HAS THE 22 PERCENT NUMBER IN IT SOMEPLACE?

         20   A.  THAT'S THE NUMBER TO WHICH I WAS REFERRING, MR. BOIES,

         21   YES.

         22   Q.  WHO WROTE THAT DOCUMENT, SIR, OTHER THAN GOLDMAN SACHS?

         23   WAS THERE A PERSON THAT WROTE THAT DOCUMENT?

         24   A.  THE PERSON WROTE THE DOCUMENT.  THE FIRM IN MATTERS LIKE

         25   THIS, AS I UNDERSTAND THINGS, STANDS BEHIND IT.
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          1   Q.  WELL, YOU SAY "THE FIRM STANDS BEHIND IT."  DO YOU KNOW

          2   WHO AT THE FIRM PUT THAT NUMBER IN?

          3   A.  MR. BOIES, I DON'T KNOW THAT, BUT I AM RELYING ON THE

          4   FACT THAT THE FIRM'S REPUTATION AND THE FIRM'S CAPITAL

          5   STANDS BEHIND THE FIRM'S REPRESENTATION.  THAT IS WHY I

          6   THINK THERE AREN'T NAMES OF INDIVIDUALS ON THE DOCUMENT.  IT

          7   IS A GOLDMAN SACHS PRODUCT.

          8   Q.  AND IS IT YOUR UNDERSTANDING THAT EVERYTHING IN THAT

          9   GOLDMAN SACHS PRODUCT IS CORRECT?

         10   A.  IT'S MY UNDERSTANDING THAT THE DUE DILIGENCE PROCESS IN

         11   A DEAL OF THIS MAGNITUDE IS A SERIOUS PROCESS AND THAT THE

         12   PEOPLE INVOLVED MAKE SERIOUS EFFORTS, BECAUSE OF THE

         13   IMPORTANCE OF THE TRANSACTION, TO INSURE THAT THE ESTIMATES

         14   ARE AS ACCURATE AS POSSIBLE.

         15             IS EVERY NUMBER CORRECT?  THAT WOULD CLEARLY BE

         16   GOING TOO FAR SINCE HUMANS ARE IMPERFECT.  BUT DID SERIOUS

         17   PEOPLE MAKE EVERY EFFORT TO MAKE EVERY NUMBER CORRECT?  YES.

         18   THAT'S CONSISTENT WITH MY UNDERSTANDING OF THIS PROCESS AND

         19   THAT FIRM.

         20   Q.  DID YOU READ THAT WHOLE DOCUMENT ALL THE WAY THROUGH,

         21   SIR?

         22   A.  I WOULD HAVE TO SEE THE DOCUMENT TO BE ABLE TO ANSWER

         23   THAT.  I READ A FAIR AMOUNT OF MATERIAL.  I DON'T KNOW

         24   WHETHER I READ THAT PARTICULAR DOCUMENT ALL THE WAY THROUGH.

         25   Q.  WELL, AFTER LUNCH, WE'LL TRY TO GET THAT DOCUMENT AND
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          1   PUT IT IN FRONT OF YOU AND SEE WHETHER YOU AGREE WITH

          2   EVERYTHING THAT'S IN THERE.

          3             LET ME ASK YOU TO LOOK AT DEFENDANT'S EXHIBIT 2761

          4   AND 2762 THAT YOU HAVE IN FRONT OF YOU.  THESE WERE

          5   DOCUMENTS THAT MR. LACOVARA INTRODUCED WITH YOU.

          6             DO YOU HAVE THOSE?

          7   A.  YES, I DO.

          8   Q.  NOW, YOU DIDN'T PREPARE THESE DOCUMENTS YOURSELF, DID

          9   YOU, SIR?

         10   A.  NO, I THINK THESE MAY HAVE ACTUALLY BEEN PREPARED BY A

         11   GRAPHICS FIRM.  I DIDN'T DO THEM.  I DID REVIEW THE NUMBERS

         12   IN THE CALCULATIONS, BUT I DIDN'T PREPARE THE CHARTS.

         13   Q.  DID YOU SATISFY YOURSELF THAT THESE NUMBERS WERE

         14   CORRECT?

         15   A.  I RELIED ON STAFF AT NERA FOR THE ACCURATE TRANSCRIPTION

         16   OF THE NUMBERS FROM THE PRIMARY SOURCES.  I INQUIRED AS TO

         17   THE METHODS AND WAS PERSUADED THAT THE METHODS FOLLOWED HAD

         18   BEEN APPROPRIATE.

         19   Q.  DID YOU MAKE A VISUAL INSPECTION OF THESE DOCUMENTS TO

         20   SEE WHETHER THEY MADE SENSE?

         21   A.  I WILL BE HONEST WITH YOU, MR. BOIES.  I LOOKED AT THE

         22   ONE ON THE LEFT FAIRLY CLOSELY BECAUSE IT RESEMBLED A

         23   DOCUMENT I HAD SEEN.  I HAD NOT COMPARED IT CLOSELY TO THE

         24   ONE ON THE RIGHT.  AND AS I SIT HERE, A COMPARISON WITH THE

         25   ONE ON THE RIGHT SUGGESTS THERE'S A DIFFICULTY.
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          1   Q.  WELL, MORE THAN A DIFFICULTY.  IT SUGGESTS TO YOU, SIR,

          2   THAT JUST LOOKING AT THESE VISUALLY, IF YOU TAKE A MOMENT TO

          3   DO SO, THEY CANNOT BE RECONCILED, CORRECT, SIR?

          4   A.  THE NUMBER SHOWN ON 2762 FOR THE LAST PERIOD APPEARS TO

          5   BE TOO HIGH TO BE CONSISTENT WITH THE CORRESPONDING DATA

          6   ON 2761.

          7   Q.  RIGHT.  AND 2761 AND 2762 PURPORT TO BE REFLECTING THE

          8   SAME UNDERLYING MDC DATA, CORRECT, SIR?

          9   A.  THEY DO, MR. BOIES, AND I WILL, OF COURSE, LOOK INTO

         10   THIS OVER THE NOONTIME RECESS AND SEE IF I CAN EXPLAIN

         11   WHAT'S GOING ON.

         12   Q.  OKAY.  AND ONE OF THE THINGS THAT YOU'RE GOING TO

         13   ATTEMPT TO EXPLAIN IS HOW THE 12- OR 13-MONTH AVERAGE

         14   ON 2762 COULD BE HIGHER THAN THE ACTUAL NUMBERS IN ANY OF

         15   THE QUARTERS THAT ARE INCLUDED IN THAT PERIOD, CORRECT, SIR?

         16   A.  MR. BOIES, ONE OF THOSE IS WRONG.  I THINK THAT'S

         17   APPARENT.

         18             MR. BOIES:  THIS WOULD BE A CONVENIENT TIME FOR A

         19   BREAK, YOUR HONOR.

         20             MR. LACOVARA:  YOUR HONOR, I ASSUME THAT THE

         21   WITNESS IS UNDER THE SAME INSTRUCTION THAT APPLIED TO THE

         22   OTHER EXPERTS.

         23             THE COURT:  HE IS, INDEED.  HE IS NOT TO CONFER

         24   WITH COUNSEL WHILE HE IS STILL ON CROSS-EXAMINATION.

         25             MR. LACOVARA:  BUT HE IS PERMITTED TO REQUEST

                                                                              64

          1   INFORMATION.

          2             THE COURT:  I BEG YOUR PARDON?

          3             MR. LACOVARA:  HE IS PERMITTED TO REQUEST

          4   INFORMATION FROM THE STAFF.

          5             THE COURT:  FROM THE STAFF.

          6             (WHEREUPON, AT 12:00 NOON, THE ABOVE-ENTITLED

          7   MATTER WAS RECESSED FOR LUNCH.)

          8

          9

         10                     CERTIFICATE OF REPORTER
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