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         1                    P R O C E E D I N G S

         2                 CONTINUED DIRECT EXAMINATION

         3  BY MR. WARDEN:

         4  Q.   GOOD AFTERNOON, MR. COLBURN.

         5  A.   GOOD AFTERNOON.

         6  Q.   NOW, IN THE PROCESS OF PREPARING TO ANNOUNCE THE

         7  NETSCAPE/SUN TRANSACTIONS, IT IS TRUE, IS IT NOT, THAT AOL

         8  TRIED TO PREDICT WHAT ARGUMENTS MICROSOFT MIGHT MAKE IN

         9  PUBLIC OR AT TRIAL, AND TO DEVELOP COUNTERS TO THOSE

        10  ARGUMENTS FOR USE IN PUBLIC RELATIONS?

        11  A.   WHAT TRIAL ARE YOU SPEAKING OF?

        12  Q.   THIS TRIAL.

        13  A.   AND COUNTERS TO WHAT EXACTLY?

        14  Q.   COUNTERS TO ARGUMENTS THAT AOL THOUGHT MICROSOFT

        15  MIGHT MAKE.

        16  A.   AS TO...

        17  Q.   ISSUES IN THIS TRIAL.

        18  A.   I WAS NOT INVOLVED IN THAT PROCESS.

        19  Q.   YOU WERE NOT?

        20  A.   NO.

        21  Q.   TAKE A LOOK IF YOU WOULD, PLEASE, AT WHAT'S ALREADY

        22  IN EVIDENCE AS DEFENDANT'S EXHIBIT 2451, SECOND PAGE

        23  HEADING AT THE BOTTOM "IMPACT ON DOJ LITIGATION."  AND YOU

        24  COULD JUST READ THAT FOR YOURSELF AND SEE IF THAT DOESN'T

        25  PRESENT FROM MS. BUSHKIN THE POSTULATION OF CERTAIN
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         1  ARGUMENTS MICROSOFT MIGHT MAKE IN--

         2           MR. WARDEN:  OH, I'M SORRY, MS. WHEELER TELLS ME

         3  IT HAS NOT BEEN OFFERED INTO EVIDENCE, AND I OFFER IT.

         4           MR. BOIES:  MAY I INQUIRE WHETHER THERE HAS BEEN

         5  ANY FOUNDATION LAID FOR THIS IN ANY OF THE AOL

         6  DEPOSITIONS?

         7           MR. WARDEN:  NOW, IT'S PRODUCED BY AOL PURSUANT

         8  TO THE TRIAL SUBPOENAS IN THIS CASE, AND IT'S BEEN

         9  AUTHORED BY MS. BUSHKIN, AND WE IDENTIFIED HER ON THE

        10  RECORD.

        11           MR. BOIES:  OBJECTION, YOUR HONOR.

        12           THE COURT:  THERE HAS TO BE SOME KIND OF

        13  FOUNDATION FOR IT, MR. WARDEN.  THE WITNESS SAYS HE

        14  DOESN'T KNOW ANYTHING ABOUT IT.  YOU SAY THIS WAS SIMPLY A

        15  DOCUMENT THAT WAS PRODUCED BY--

        16           MR. WARDEN:  YOUR HONOR, THIS IS A DOCUMENT

        17  PRODUCED BY AOL IN THIS LITIGATION, INITIALLY, OF COURSE,

        18  PRODUCED TO US AND TO THE GOVERNMENT, AND IT IS A BUSINESS

        19  RECORD FROM AOL'S FILES, AND I DON'T THINK THERE IS AN

        20  AUTHENTICITY OBJECTION, AND IT'S AUTHORED BY AN IDENTIFIED

        21  PERSON WHO IS SAID TO BE IN CHARGE OF--WHAT IS MS. BUSHKIN

        22  IN CHARGE OF?

        23  BY MR. WARDEN:

        24  Q.   MR. COLBURN?

        25  A.   EXCUSE ME?
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         1  Q.   WHAT IS HER RESPONSIBILITY AT AOL?

         2  A.   AS I TESTIFIED BEFORE, SHE'S IN CHARGE OF CORPORATE

         3  COMMUNICATIONS.

         4           THE COURT:  IS THIS THE SORT OF THING THAT SHE

         5  WOULD BE--HER OFFICE WOULD BE LIKELY TO GENERATE?

         6           THE WITNESS:  I MEAN, IT'S A LITTLE BIT UNUSUAL

         7  AS TO--AS TO SOME OF THE ITEMS IN HERE, BUT I DON'T THINK

         8  IT WOULD BE OUT OF THE ORDINARY, NECESSARILY.

         9           THE COURT:  ALL RIGHT.  I'M GOING TO OVERRULE THE

        10  OBJECTION AND ADMIT DEFENDANT'S 2451.

        11                         (DEFENDANT'S EXHIBIT NO. 2451 WAS

        12                          ADMITTED INTO EVIDENCE.)

        13  BY MR. WARDEN:

        14  Q.   IN ANY EVENT, FOCUSING ON THE PART I DREW YOUR

        15  ATTENTION TO, ITEM NUMBERED FIVE AT THE BOTTOM OF THE

        16  SECOND PAGE, IMPACT ON DOJ LITIGATION, IS IT NOT CORRECT,

        17  MR. COLBURN, THAT THAT IS A PRESENTATION OF ARGUMENTS THAT

        18  AT LEAST MS. BUSHKIN THOUGHT MICROSOFT MIGHT MAKE AND

        19  PROPOSED COUNTERS THERETO?

        20  A.   I MEAN, IT IS A LITTLE CURIOUS FOR A CORPORATE

        21  COMMUNICATIONS PERSON TO BE WALKING THROUGH THIS, BUT WHAT

        22  SHE WRITES IS, I THINK, PRETTY SELF-APPARENT.

        23  Q.   OKAY.  AND IT'S SELF-APPARENTLY AS I DESCRIBED IT AS,

        24  IS IT NOT?

        25  A.   YES.
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         1  Q.   AND PUBLIC RELATIONS IS PART OF THE JOB OF A PERSON

         2  IN CHARGE OF CORPORATE COMMUNICATIONS; CORRECT?

         3  A.   COMMUNICATING TO THE STREET AND TO THE PRESS.

         4  Q.   AND I WOULD LIKE YOU NOW TO LOOK AT DEFENDANT'S

         5  EXHIBIT 2528.

         6           THE COURT:  BEFORE YOU LEAVE 2451, WHO IS S.D.

         7  PEARSON?

         8           THE WITNESS:  IS THAT TO ME, YOUR HONOR?

         9           THE COURT:  YEAH.  WHO IS S.D. PEARSON?

        10           THE WITNESS:  S.D. PEARSON IS SCOTT PEARSON.

        11  HE'S THE VICE PRESIDENT OF CORPORATE DEVELOPMENT,

        12  REPORTING TO MILES GILBURNE, YOUR HONOR.

        13           THE COURT:  OKAY.

        14           MR. WARDEN:  I OFFER DEFENDANT'S EXHIBIT 2528,

        15  WHICH IS A DOCUMENT PRODUCED TO US BY THE ANTITRUST

        16  DIVISION OUT OF THE AOL PRODUCTION UNDER HART SCOTT.

        17           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        18           THE COURT:  DEFENDANT'S 2528 IS ADMITTED.

        19                         (DEFENDANT'S EXHIBIT NO. 2528 WAS

        20                          ADMITTED INTO EVIDENCE.)

        21  BY MR. WARDEN:

        22  Q.   NOW, IN FACT, AS PART OF ITS PUBLIC RELATIONS

        23  POSITIONING IN THIS MATTER, AOL CONCLUDED THAT IT SHOULD

        24  STATE OR IMPLY THAT THE NETSCAPE DEAL IS NOT ABOUT THE

        25  BROWSER; ISN'T THAT CORRECT?
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         1  A.   I'M NOT SURE THAT THAT'S A PR CONCLUSION.  I THINK WE

         2  HAD BASIC REASONS WHY WE DID THE DEAL, BEING THE PORTAL,

         3  THE E-COMMERCE, CAPTURING THE NETSCAPE NAME AND THE

         4  NETSCAPE PEOPLE.  PART OF THE INTEREST IN THE PORTAL WAS

         5  THAT IT WAS TIED TO THE BROWSER CLIENT, AND THAT HELPED

         6  DRIVE TRAFFIC AND THINGS LIKE THAT.

         7           THE COURT:  ARE YOU REPRESENTING THIS IS AN AOL

         8  DOCUMENT?

         9           MR. WARDEN:  YES.

        10           THE COURT:  OR A DOJ DOCUMENT?

        11           MR. WARDEN:  NO, NO, NO.  IT'S AN AOL DOCUMENT,

        12  AND IT HAS MR. SCHULER'S NAME AND HANDWRITING UPPER

        13  RIGHT-HAND CORNER.  IT WAS PRODUCED TO US, HOWEVER, BY THE

        14  ANTITRUST DIVISION OUT OF THE HART SCOTT--

        15           THE COURT:  WHERE IS MR. SCHULER'S NAME?

        16           MR. WARDEN:  IN HANDWRITING AT THE TOP RIGHT OF

        17  THE FIRST PAGE.

        18           THE WITNESS:  IT'S NOT ON MY DOCUMENT.

        19           MR. BOIES:  NOT ON MY COPY, EITHER.

        20           MR. WARDEN:  I'M SORRY, YOUR HONOR, THAT IS NOT

        21  THE--THE COPY I HAVE HAS A SCHULER EXHIBIT NUMBER ON IT.

        22           THE COURT:  DO WE HAVE A DATE FOR THIS THING?

        23           MR. WARDEN:  NO, WE DO NOT.  IT SAYS "FINAL

        24  DRAFT, AOL/NETSCAPE PRESS AND ANALYST Q&A," WHICH WOULD

        25  PLACE IT SOMETIME BETWEEN THE 17TH AND THE 21ST,
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         1  PRESUMABLY, OF NOVEMBER.  THERE IS NO DRAFT--I MEAN, THERE

         2  IS NO DATE.

         3           THE COURT:  ALL RIGHT.

         4  BY MR. WARDEN:

         5  Q.   SO, YOU WOULD AGREE THAT THE DEAL WAS ABOUT

         6  ELECTRONIC COMMERCE AND PORTALS AND NOT ABOUT BROWSERS?

         7  IS THAT WHAT YOU'RE SAYING?

         8  A.   NO, I THINK WHAT WE SAID--WHAT I SAID WAS THE

         9  REASONS--THE HIGHLIGHT REASONS WE DID THE DEAL WERE--WAS

        10  OR WERE THE PORTAL, THE E-COMMERCE, SOLUTION PLAY, THE

        11  NETSCAPE NAME AND THE NETSCAPE PEOPLE.  PART OF THE PORTAL

        12  AND THE INTEREST IN THE PORTAL IS THE WAY THAT IT WAS TIED

        13  TO THE CLIENT, AND THAT WAS THE WAY TO GET ADDITIONAL

        14  PEOPLE TO THE PORTAL, AND ONCE THEY WERE AT THE PORTAL,

        15  HAVE THEM STAY THERE.

        16           SO, THE CLIENT WAS, OR THE BROWSER WAS TIED TO

        17  THE DEAL VERY IMPORTANTLY IN THAT WAY, AT LEAST FROM MY

        18  PERSPECTIVE.  YOU RECALL THAT MY JOB WAS TO DO THE DEALS,

        19  NOT TO FIGURE OUT WHY WE'RE DOING THEM.

        20  BY MR. WARDEN:

        21  Q.   YOU SEEM TO HAVE OFFERED A NUMBER OF OPINIONS HERE AT

        22  VARIOUS TIMES ABOUT WHY YOU'RE DOING IT.

        23           NOW, IF YOU LOOK AT 2528 THAT YOU HAVE THERE, AT

        24  PAGE 789--

        25  A.   EXCUSE ME, DID YOU SAY SEVEN, EIGHT AND NINE?
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         1  Q.   789, WHICH IS PAGE TEN OF THE DOCUMENT, ACTUALLY.

         2  A.   OKAY.

         3  Q.   I DIRECT YOUR ATTENTION TO THE THIRD Q AT THE TOP,

         4  3Q.

         5  A.   I SEE IT.

         6  Q.   DO YOU AGREE WITH THE STATEMENT THAT THE TESTIMONY

         7  YOU GAVE AS AOL'S REPRESENTATIVE OF THIS TRIAL WAS ABOUT

         8  HISTORICAL FACTS ONLY?

         9  A.   WHAT ARE YOU REFERRING TO VIS-A-VIS 3Q?

        10  Q.   IT SAYS THERE WE WERE SUBPOENAED TO TESTIFY ABOUT

        11  HISTORICAL FACTS RELATING TO "1966" AND SO ON, AND THAT'S

        12  WHAT WE DID, IT SAYS AT THE END.

        13  A.   I SEE IT SAYS HISTORICAL FACTS RELATING TO AOL'S

        14  DECISION TO LICENSE THE BROWSER, AND THEN IT SAYS "AND

        15  OTHER MICROSOFT AND NETSCAPE AGREEMENTS."

        16  Q.   CORRECT.

        17  A.   THAT'S WHAT WE DID.

        18  Q.   I'M FOCUSING ON THE HISTORICAL FACTS.

        19           DO YOU AGREE THAT YOUR TESTIMONY WAS LIMITED TO

        20  HISTORICAL FACTS?

        21  A.   WELL, FIRST OF ALL, I DON'T THINK THIS NECESSARILY

        22  LIMITS WHAT MY TESTIMONY WAS OR WASN'T.  IT APPEARS TO BE

        23  SOME Q&A, AND I THINK MY TESTIMONY SPEAKS FOR ITSELF.

        24  Q.   YOU DID ADDRESS THINGS BEYOND HISTORICAL

        25  FACTS--RIGHT?--LIKE THE CURRENT INTENTION WITH RESPECT TO
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         1  BROWSERS AND SO ON.

         2  A.   WELL, CURRENT INTENTION COULD BE HISTORICAL FACT, BUT

         3  I DID AND WAS FULLY ANSWERING YOUR QUESTIONS AS THEY WERE

         4  ASKED TO ME.

         5  Q.   NOW, AT YOUR DEPOSITION--AND YOU HAD MORE THAN ONE,

         6  BUT YOUR DEPOSITION ON OCTOBER 3, 1998, DO YOU RECALL

         7  BEING ASKED ABOUT THE CURRENT STATUS OF DISCUSSIONS

         8  REQUIRING AOL'S USE OF NETSCAPE WEB-BROWSING SOFTWARE?

         9  A.   I NEED YOU TO BE A LITTLE MORE SPECIFIC.

        10  Q.   ALL RIGHT.  DO YOU RECALL--

        11           MR. WARDEN:  AND I'M REFERRING NOW, COUNSEL, TO

        12  PAGE 152, QUESTION ON LINE 8, "ARE YOU AWARE OF ANY

        13  CONSIDERATION BY AOL OF SHIPPING THE EMBEDDABLE BROWSER

        14  THAT NETSCAPE HAS NOW CREATED TO ANY PORTION OF THE BASE

        15  OF AOL SUBSCRIBERS," FROM THERE THROUGH THE END OF PAGE

        16  154.

        17           THE WITNESS:  I RECALL GENERALLY.

        18  BY MR. WARDEN:

        19  Q.   DO YOU RECALL THAT YOU SAID, FOR EXAMPLE,

        20  "CONSIDERATION IS SUCH A BROAD THING, AND I DON'T KNOW

        21  WHAT WE'RE CONSIDERING OR NOT CONSIDERING AT THE PRESENT

        22  TIME"?

        23  A.   YEAH, AND JUST READING ON, IT SAYS, "BUT NO, WE DON'T

        24  HAVE ANY SPECIFIC PLANS AT THIS TIME, TOO."  I

        25  THINK--AGAIN, WE WERE HAVING TROUBLE, IF YOU READ THROUGH
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         1  THIS WHOLE TRANSCRIPT, OF REALLY, AT LEAST THIS PORTION,

         2  UNDERSTANDING WHAT HE MEANT BY "CONSIDERING," AND WE WENT

         3  ROUND AND ROUND ABOUT THAT, AND I THINK WE ENDED UP BY

         4  CONCLUDING THAT WE DIDN'T HAVE ANY SPECIFIC PLANS TO

         5  SWITCH ANYTHING.

         6           AND ALL THE OTHER TESTIMONY HERE, EVEN PRECEDING

         7  THIS, EVEN MR. PITTMAN'S, SEEMS TO BE PRETTY CLEAR THAT

         8  THE CONSENSUS WAS WE WERE GOING TO STAY WITH THE IE

         9  BROWSER, AND WE DID, IN FACT, DO IT, AND WE NEVER REALLY

        10  HAD ANY PLANS OTHERWISE.

        11  Q.   I'M DIRECTING YOUR ATTENTION--THAT'S NOT MY QUESTION.

        12  MY QUESTION IS:  WERE YOU ASKED THAT QUESTION ON LINE 13,

        13  AT PAGE 152, AT YOUR DEPOSITION, AND THEN DID YOU SAY YOU

        14  COULDN'T UNDERSTAND THE WORD "CONSIDERING"?

        15  A.   I THINK WHAT I ANSWERED IS, CONSIDERATION IS SUCH A

        16  BROAD THING.

        17  Q.   YEAH.  DO YOU USE THE WORD "CONSIDER" IN YOUR

        18  ORDINARY DAILY CONVERSATION, BUSINESS AND PERSONAL?

        19  A.   I USE IT FROM TIME TO TIME.

        20  Q.   YEAH.

        21  A.   I DON'T TAKE THAT MANY DEPOSITIONS, THOUGH.

        22  Q.   LOOK AT THE TOP OF PAGE 153, LINE 2, "WHAT IS THE

        23  NATURE OF THE CONSIDERATION THAT YOU ARE GIVEN,

        24  APPARENTLY, TO SHIPPING AN EMBEDDABLE BROWSER CREATED BY

        25  NETSCAPE TO AOL SUBSCRIBERS?"
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         1           AND THEN FOLLOWS A LONG SERIES OF OBJECTIONS FROM

         2  VARIOUS COUNSEL, AND COLLOQUY; ISN'T THAT CORRECT?

         3  A.   YES, THAT'S CORRECT.

         4  Q.   AND THE FIRST REAL ANSWER THAT COMES FROM YOU AFTER

         5  THAT IS THE ONE AT THE TOP OF PAGE 155, LINE 3, WHICH IS

         6  BASICALLY WHAT YOU HAVE BEEN SAYING TODAY HERE ON THE

         7  WITNESS STAND SEVERAL TIMES; CORRECT?

         8  A.   MY ANSWER?  WHAT PAGE ARE YOU REFERRING TO FOR THE

         9  ANSWER?

        10  Q.   155, LINE 3.

        11  A.   I THINK THAT'S ACCURATE, CORRECT.

        12  Q.   AND ARE YOU AWARE THAT AT TRIAL, MR. BARKSDALE WAS

        13  ASKED THE FOLLOWING QUESTION ABOUT THE BROWSER SITUATION

        14  BY THE COURT, AND GAVE THE FOLLOWING ANSWER?

        15           MR. WARDEN:  AND THAT'S IN THE SEALED TRANSCRIPT

        16  AT PAGE 52 OF OCTOBER 26TH, WHICH AOL'S COUNSEL AGREED WE

        17  MAY PUBLISH, YOUR HONOR.

        18           THE COURT, AT LINE NINE, ASKED THE QUESTION, "ALL

        19  RIGHT.  YOU'RE SIMPLY MAKING A SALES PRESENTATION OF THE

        20  PRODUCT."

        21           MR. BARKSDALE SAYS, "SALES DEMONSTRATION, YES,

        22  SIR."

        23  BY MR. WARDEN:

        24  Q.   NOW, YOU DIDN'T SAY AT YOUR DEPOSITION, NOR DID

        25  MR. BARKSDALE SAY AT TRIAL, THAT CONSIDERATION OF
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         1  EMBEDDING THE BROWSER AT THE MOMENT HAD BEEN OVERTAKEN BY

         2  THE MUCH MORE SIGNIFICANT CONSIDERATION OF BUYING THE

         3  WHOLE COMPANY, DID YOU?

         4  A.   THE QUESTION THAT WAS ASKED OF US WAS FOCUSED ON

         5  NETSCAPE AND WHETHER AOL WAS CONSIDERING--AT LEAST THE

         6  QUESTION TO ME IN THE DEPOSITION--WHETHER AOL WAS

         7  CONSIDERING SWITCHING OUT THE BROWSERS.  AND AT THAT TIME,

         8  AND AT PREVIOUS TIMES, AND IN FUTURE TIMES, WE WERE

         9  FOCUSED--THE CONSENSUS WAS WE WERE NOT SWITCHING IT OUT.

        10  THAT WAS THE QUESTION, AND THAT'S WHAT WE ANSWERED.  IT

        11  DID NOT REPLACE--AT LEAST SPEAKING FOR MYSELF, IT DID NOT

        12  REPLACE DISCUSSION OF THE EMBEDDABLE BROWSER BECAUSE WE

        13  WERE NOT HAVING THAT DISCUSSION WITH NETSCAPE.

        14  Q.   YOU WERE NOT AT THAT POINT HAVING A DISCUSSION ABOUT

        15  AN AOL CLASSIC CLIENT BUILT ON A NETSCAPE EMBEDDABLE

        16  BROWSER?

        17  A.   THE ONLY DISCUSSIONS WE WERE HAVING WITH THEM WAS

        18  PURSUANT TO THE AIM AGREEMENT THAT PRECEDED THIS FROM A

        19  WHILE, WHERE THEY WERE SUPPOSED TO DEVELOP A CLIENT FOR

        20  US, A BROWSER THAT WORKED WITH OUR CLIENT, AND WE WERE

        21  CONTINUING TO WORK ON TESTING IT, WHICH WAS TESTIFIED TO.

        22  Q.   WHAT YOU WERE DOING, AND WE'VE SEEN MR. CASE'S E-MAIL

        23  IN WHICH HE, AT LEAST, THOUGHT PEOPLE OUGHT TO THINK ABOUT

        24  IE, CONSIDER WHETHER YOU SWITCH IT OUT.

        25  A.   WELL, I--
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         1  Q.   DID YOU HAVE THAT IN MIND WHEN YOU GAVE YOUR ANSWER

         2  AT YOUR DEPOSITION?

         3  A.   BUT THEN YOU LOOK AT THE ANSWER OF MR. PITTMAN--AND

         4  AGAIN, I WAS NOT ON THESE NOTES, BUT MR. PITTMAN, WHO RUNS

         5  THE OPERATIONS, IS SAYING, HEY, WE'VE LOOKED AT THIS A

         6  NUMBER OF TIMES, AND WE ARE STAYING WITH THE IE BROWSER.

         7  THAT'S WHAT MAKES SENSE FOR AOL.

         8           MR. CASE'S JOB, REALLY, AS THE CEO AND HEAD OF

         9  STRATEGY, IS TO MAKE SURE THAT THE OPS PEOPLE ARE THINKING

        10  ABOUT ALL THE ISSUES.  WE HAD THOUGHT ABOUT IT AND HAD

        11  DETERMINED THAT IT MADE SENSE TO STAY WITH IE, AND I THINK

        12  THAT'S CONSISTENT WITH ALL THE TESTIMONY.

        13  Q.   SO, YOU HAD CONSIDERED THE QUESTION; IS THAT CORRECT?

        14  A.   WE HAD CONSIDERED THE QUESTION AT ANY POINT IN TIME?

        15  Q.   AT SOME POINT IN TIME SUFFICIENTLY PROXIMATE TO YOUR

        16  APPEARANCE AT TRIAL, YOUR DEPOSITION, AND THE CLOSING OF

        17  THIS TRANSACTION TO BE RELEVANT THERETO IN TERMS OF

        18  CONSIDERATION.

        19  A.   I THINK, AS I ANSWERED THE QUESTION, THE CLEAR

        20  CONSENSUS AT THAT TIME WAS TO STAY WITH THE IE BROWSER.

        21  WE HAD NO PLANS TO SWITCH IT.  AND, IN FACT, WE STAYED

        22  WITH THE IE BROWSER.

        23  Q.   I BELIEVE THAT THE RECORD REFLECTS EXTENSIVELY THAT

        24  THAT'S YOUR TESTIMONY.  MY QUESTION IS NOT THAT.  MY

        25  QUESTION IS:  HAD YOU GIVEN CONSIDERATION TO THIS SUBJECT
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         1  IN THE LAST HALF OF 1998, OR FROM THE SUMMER OF '98 ON

         2  UNTIL THE TIME YOU TESTIFIED AND THIS TRANSACTION WAS

         3  ANNOUNCED?

         4  A.   AGAIN, I WOULD REMAIN WITH MY TESTIMONY THAT WE HAD

         5  NO PLANS TO SWITCH ANYTHING OUT.

         6  Q.   I DIDN'T ASK ABOUT PLANS, MR. COLBURN.  I ASKED ABOUT

         7  CONSIDERATION.

         8  A.   I WAS NOT CONSIDERING SWITCHING OUT THE BROWSER.

         9  Q.   TO YOUR KNOWLEDGE, WAS ANYONE CONSIDERING IT?

        10  A.   THERE WAS NO SERIOUS CONSIDERATION TO IT.

        11  Q.   AND IS MILES GILBURNE NOT A SERIOUS PERSON?

        12  A.   I THINK HE CAN BE LIGHT.  HE CAN BE SERIOUS.

        13  Q.   AND WHEN HE WRITES EXTENSIVE BUSINESS DOCUMENTS THAT

        14  ARE CIRCULATED TO THE CEO AND OTHER MEMBERS OF TOP

        15  MANAGEMENT ABOUT A POTENTIALLY SIGNIFICANT TRANSACTION, IS

        16  HE GENERALLY LACKING IN SERIOUSNESS?

        17  A.   BUT THE QUESTION IS NOT HIS SERIOUSNESS.  THE

        18  QUESTION IS THE SERIOUSNESS TO THE CONSIDERATION, AND

        19  OPERATIONS ULTIMATELY IS MAKING THE DECISION WHAT WE PUT

        20  WITH OUR CLIENT AND WHAT WE DON'T, OF COURSE LISTENING TO

        21  CORPORATE.

        22           WHAT CORPORATE IS DOING IN THIS CONTEXT, IN MY

        23  VIEW, IS JUST MAKING SURE THAT THE OPS PEOPLE HAD THOUGHT

        24  THROUGH THE ISSUES AND HAD MADE THE APPROPRIATE

        25  CONSIDERATIONS.  THAT'S WHY, IN MY VIEW, THERE WAS NO
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         1  ANALYSIS DONE.  THAT'S WHY, IN MY VIEW, MR. PITTMAN

         2  RESPONDS AS HE DOES, WHICH IS, YEAH, WE'VE LOOKED AT IT

         3  FROM TIME TO TIME, AND IT MAKES SENSE FOR US TO STAY WITH

         4  IE.

         5  Q.   SO, IT HAD BEEN CONSIDERED, I.E. LOOKED AT FROM TIME

         6  TO TIME; IS THAT CORRECT?

         7  A.   WE WERE COMING TO THE SERIOUS CONSIDERATION.

         8  Q.   AND THIS STATEMENT FROM MR. GILBURNE IN DEFENDANT'S

         9  EXHIBIT 2510 WHERE HE SAYS, "COLBURN'S GROUP SHOULD ALSO

        10  WORK WITH SCOTT TO HELP IN THE ANALYSIS OF HOW THE DEAL

        11  WILL IMPACT THE MICROSOFT RELATIONSHIP INCLUDING AN

        12  ANALYSIS OF WHAT WOULD HAPPEN IF WE GOT REALLY AGGRESSIVE

        13  AND SWAPPED OUT COMMUNICATOR FOR IE IN THE CORE AOL

        14  SERVICE," THAT STATEMENT IS MADE TWO DAYS AFTER

        15  MR. PITTMAN'S RESPONSE TO MR. CASE'S E-MAIL SUGGESTING THE

        16  SAME THING, ISN'T IT?

        17  A.   YOU HAVE THE TIMING IN FRONT OF YOU.  I THINK IT'S

        18  VERY CLEAR FROM EVERYBODY IN THE OPS SIDE, AND WE

        19  CERTAINLY MADE IT VERY CLEAR TO EVERYBODY ON THE CORPORATE

        20  SIDE THAT WE HAD COME TO A DECISION ON WHAT WE DO WITH IE.

        21  Q.   NOW, ISN'T IT TRUE THAT NETSCAPE DELIVERED A

        22  COMPONENTIZED BROWSER IN BETA FORM TO YOU, BASICALLY, FOR

        23  THE FIRST TIME IN SEPTEMBER 1998?

        24  A.   I'M NOT AWARE OF THE EXACT DATES, BUT I DO BELIEVE,

        25  AND I THINK I DID TESTIFY, THAT I HAD UNDERSTOOD WE
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         1  RECEIVED A BETA VERSION AT SOME POINT.  WHETHER IT WAS

         2  COMPONENTIZED OR NOT, I DON'T RECALL, SITTING HERE.

         3  Q.   OKAY.  YOU WERE ASKED AT TRIAL, IN THE OCTOBER 28TH

         4  P.M. TRANSCRIPT AT 51 TO 52, WHETHER AOL HAD TAKEN MARC

         5  ANDREESSEN UP ON A SUGGESTION THAT AOL AND NETSCAPE JOIN

         6  FORCES TO--I WILL LEAVE OUT THE BAD LANGUAGE, BUT ANYWAY,

         7  KICK THE BEAST FROM REDMOND, AND YOUR ANSWER WAS, "WHAT I

         8  THINK AOL IS TRYING TO DO, FROM MY PERSPECTIVE, IS

         9  COMPETE."

        10           DO YOU RECALL THAT?

        11  A.   I GENERALLY RECALL THAT, YES.

        12  Q.   NOW, YOU DIDN'T TELL THE COURT, DID YOU, THAT WHAT

        13  WAS PLANNED AT THAT POINT WAS COMPETING BY MERGING?  THAT

        14  IS, IN THE VERY WORDS OF THE QUESTION AND MR. ANDREESSEN,

        15  JOINING FORCES?

        16  A.   WELL, REMEMBER THE TEXT OF THE--OF HIS ORIGINAL

        17  E-MAIL IS BACK DURING THE TIME PERIOD OF 1995-96, AND THE

        18  QUESTION WAS WHAT DO WE DO THERE?  THE INTENT IS--WELL,

        19  WHAT WE ARE TRYING TO DO IS COMPETE.  NOW, IF YOU TRY TO

        20  BRING THAT FORWARD, AND I HAVEN'T REVIEWED IN DETAIL THE

        21  TRANSCRIPT, BUT I BELIEVE THAT'S WHAT YOU'RE TRYING TO DO,

        22  IS BRING IT FORWARD.  AGAIN, THE ANSWER IS WHAT ARE WE

        23  TRYING TO DO?  WE ARE TRYING TO COMPETE.

        24           THE CONTEXT OF NEGOTIATIONS IN '95 AND '96 WERE

        25  HUGELY DIFFERENT THAN THEY WERE IN THE LATE 1998 TIME
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         1  FRAME.  IN 1995-96, WE WERE REALLY TALKING ABOUT COMPETING

         2  IN THE ISP SERVICE BUSINESS, WHICH IS OUR CORE BUSINESS,

         3  AND MSN HAD JUST ANNOUNCED IT WAS GOING ON THE DESKTOP.

         4  IT HAD GONE FROM A STANDING START TO A MILLION CUSTOMERS.

         5  WE WERE AT FOUR AND NOT GROWING NEARLY AS FAST, AND ALL

         6  THE PRESS IN THE STREETS SUGGESTED AOL MAY BE DEAD.

         7           IN THE '99 TIME FRAME AND '98 TIME FRAME, AOL HAD

         8  GOTTEN MORE COMFORTABLE WITH ITS ISP SERVICE BUSINESS, AND

         9  NOW WE WERE FOCUSED ON BUILDING BUSINESSES, REALLY,

        10  OUTSIDE OF OUR CORE, IF YOU WOULD, WHICH WOULD INCLUDE THE

        11  PORTAL AND THE E-COMMERCE BUSINESS.

        12  Q.   LOOK AT PAGE 52 OF YOUR TRIAL TESTIMONY.  DO YOU HAVE

        13  IT THERE?

        14  A.   YES, I DO.

        15  Q.   AND THE QUESTION AT LINE NINE, "IS AOL STILL TRYING

        16  TO DO WHAT MR. ANDREESSEN SUGGESTED BE DONE TO THE BEAST

        17  FROM REDMOND?"

        18           LITTLE COLLOQUY BETWEEN YOU AND ME.

        19  A.   I SEE IT.

        20  Q.   AND THEN YOUR ANSWER IS, "I THINK WHAT AOL IS TRYING

        21  TO DO, FROM MY PERSPECTIVE, IS TO COMPETE."

        22           NOW, THAT SPOKE AS OF THE PRESENT TIME; RIGHT?

        23  A.   RIGHT, AND THAT'S THE QUESTION I JUST ANSWERED, SORT

        24  OF ANTICIPATING WHERE YOU WERE HEADING.

        25  Q.   YEAH, BUT HOW ABOUT JOINING FORCES WITH NETSCAPE TO
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         1  COMPETE?  YOU'VE DONE THAT, HAVEN'T YOU?

         2  A.   WE HAVE NOW JOINED FORCES WITH NETSCAPE, THAT'S

         3  CORRECT.

         4  Q.   AND OCTOBER 28TH, 1998, YOU WERE QUITE FAR ALONG IN

         5  PREPARING TO DO THAT, WERE YOU NOT?

         6  A.   WE WERE CERTAINLY WORKING TOWARDS THAT END.

         7  Q.   LET'S GO BACK TO DEFENDANT'S EXHIBIT 2451, PLEASE,

         8  KATHY BUSHKIN'S MEMO TO MR. PEARSON AND HERSELF,

         9  APPARENTLY.  PAGE BATES NUMBER 995, THE LAST PAGE.

        10           AND I DIRECT YOUR ATTENTION TO THE LAST ITEM,

        11  "MICROSOFT MAY SEEK IMMEDIATE DISCOVERY OF THE EXTENT TO

        12  WHICH THE DEPARTMENT OF JUSTICE KNEW OF THE DEAL AND

        13  DIDN'T DISCLOSE IT IN CONNECTION WITH TESTIMONY OF COMPANY

        14  EXECUTIVES.  THAT IS, THE QUESTION WHETHER DEPARTMENT OF

        15  JUSTICE ENGAGED IN CONSPIRACY WITH THESE COMPANIES AGAINST

        16  MICROSOFT."

        17           DO YOU RECALL ANY DISCUSSION OF THAT SUBJECT?

        18  A.   I DON'T RECALL THIS E-MAIL, NO.

        19  Q.   NO, NO, THAT WASN'T MY QUESTION.

        20           DO YOU RECALL ANY DISCUSSION OF THAT SUBJECT?

        21  A.   NO.

        22  Q.   YOU WERE NOT PARTY TO ANY SUCH DISCUSSION, TO THE

        23  BEST OF YOUR PRESENT RECOLLECTION?

        24  A.   THAT'S CORRECT.

        25  Q.   LOOK AT THE NEXT PARAGRAPH WHERE IT SAYS "COUNTER.
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         1  DOJ'S CALL, BUT APOLLO SHOULD RESIST, SAYING IT'S

         2  IRRELEVANT.  FROM PR POINT OF VIEW, DOJ AND, PERHAPS, WE

         3  WILL HAVE TO ANSWER--HAVE TO ANSWER--THAT DOJ WAS TOLD

         4  THAT THE COMPANIES WERE IN VERY PRELIMINARY DISCUSSIONS

         5  THAT THEY DID NOT WANT TO HAVE DISCLOSED TO MICROSOFT IN

         6  DISCOVERY OR ON THE STAND, AND THE DEAL ONLY CAME TOGETHER

         7  ON BLANK, AT WHICH TIME BOTH COMPANIES PROMPTLY INFORMED

         8  THE DOJ OF THEIR PLANS.

         9           DO YOU RECALL ANY DISCUSSION OF THAT SUBJECT?

        10  A.   NO.

        11  Q.   YOU RECALL NO DISCUSSION OF THE QUESTION OF WHEN AOL

        12  SHOULD SAY IT HAD INFORMED THE GOVERNMENT OF THE

        13  AOL/NETSCAPE ACQUISITION?

        14           MR. BOIES:  OBJECTION, YOUR HONOR.  THAT'S NOT

        15  WHAT THE DOCUMENT STATES.

        16           MR. WARDEN:  I WILL ASK ANOTHER QUESTION.  THAT'S

        17  THE OTHER QUESTION.

        18  BY MR. WARDEN:

        19  Q.   YOU HAVE NO RECOLLECTION--

        20  A.   WELL, ARE YOU TALKING IN THE CONTEXT OF THE DOCUMENT?

        21  BECAUSE EARLIER I TESTIFIED THAT I KNEW THAT MR. RADENBERG

        22  HAD CONTACTED THE DOJ AROUND MY DEPOSITION--

        23  Q.   RIGHT.

        24  A.   --SAYING THAT WE WERE IN SOME SENSITIVE NEGOTIATIONS

        25  WITH NETSCAPE.
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         1  Q.   RIGHT.  DO YOU HAVE ANY RECOLLECTION OF ANY

         2  DISCUSSION OF WHAT AOL SHOULD TELL THE PUBLIC ABOUT THAT

         3  SUBJECT?

         4  A.   NO.

         5  Q.   THAT IS, THE SUBJECT OF AOL'S INFORMING THE

         6  DEPARTMENT OF JUSTICE OF THE AOL/NETSCAPE TRANSACTION OR

         7  THE DISCUSSIONS RESULTING IN IT?

         8  A.   AND YOU'RE TALKING THE TIME PERIOD--THIS ENTIRE TIME

         9  PERIOD?

        10  Q.   YES.

        11           HAVE YOU HAD ANY--HAVE YOU PARTICIPATED IN ANY

        12  DISCUSSION OF THAT SUBJECT?

        13  A.   NO.

        14  Q.   NO.  DO YOU HAVE ANY IDEA WHAT MS. BUSHKIN MEANS BY

        15  THE TERM "DOJ'S CALL"?

        16  A.   I WOULD JUST BE INTERPRETING HER--HER LANGUAGE.

        17  Q.   OKAY.

        18  A.   WOULD YOU LIKE ME TO?

        19  Q.   NO.

        20  A.   OKAY.

        21  Q.   I WOULD LIKE YOU TO TAKE A LOOK, PLEASE, AT

        22  DEFENDANT'S EXHIBIT 2458 FOR IDENTIFICATION.

        23           MR. WARDEN:  WHICH I OFFER AT THIS TIME.  THIS IS

        24  GOLDMAN, SACHS--THEY WERE THE BANKERS--OH, IT'S IN

        25  EVIDENCE?  OKAY.  IT'S UNDER SEAL, THOUGH.
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         1           SO, I DIRECT THE WITNESS'S ATTENTION TO IT, AND

         2  I'M GOING TO TALK ABOUT TWO PAGES THAT WE HAVE BEEN TOLD

         3  THAT WE MAY PUBLISH, YOUR HONOR, EVEN THOUGH THE DOCUMENT,

         4  AS A WHOLE, IS UNDER SEAL.

         5           THE COURT:  VERY WELL.

         6  BY MR. WARDEN:

         7  Q.   NOW, DO YOU AGREE WITH THE STATEMENT THAT THE PLANNED

         8  WAY OF RECEIVING BENEFITS FROM THE NETSCAPE ACQUISITION IS

         9  TO EXTEND THE BROWSER TO BECOME A MORE COMPREHENSIVE

        10  DESKTOP APPLICATION, BUNDLING COMMUNICATIONS AND

        11  PRODUCTIVITY APPLICATIONS, TO ABSORB MORE SHARE OF

        12  COMPUTING TIME, WITH THE GOAL OF BECOMING USERS' DE FACTO

        13  ENVIRONMENT?

        14  A.   WELL, I WOULD HAVE TO INTERPRET--I DON'T BELIEVE

        15  THOSE ARE MY WORDS, AND I WOULD HAVE TO INTERPRET WHAT

        16  THOSE WORDS WOULD MEAN TO ME, DEPENDING ON WHAT THE

        17  CONTEXT WAS.

        18  Q.   WELL, TAKE A LOOK AT THE PAGE NUMBERED IN BATES

        19  NUMBERING 313 OF THIS DOCUMENT, PLEASE.

        20  A.   I GOT IT.

        21  Q.   YOU SEE THE FIRST BULLET POINT ON THAT PAGE?

        22  A.   YES.

        23  Q.   DO YOU UNDERSTAND IT IN THE CONTEXT IT'S USED THERE?

        24  A.   WELL, THIS DOCUMENT LOOKS TO BE A CONFIDENTIAL

        25  MEMORANDUM AND HAS GOLDMAN, SACHS' NAME ON IT, SO IT--IT'S
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         1  REGARDING THE FAIRNESS OPINION.  CAN'T TELL IF IT'S A

         2  FINAL VERSION OR NOT, BUT IT LOOKS TO BE A FINAL VERSION.

         3  Q.   I THINK THE RECORD ESTABLISHES IT'S A DOCUMENT ABOUT

         4  THEIR FAIRNESS OPINION, AND IT DOESN'T SAY A "DRAFT."

         5  NOW, LOOKING AT THE FIRST BULLET POINT, DO YOU UNDERSTAND

         6  IT IN THIS CONTEXT?

         7  A.   I CAN UNDERSTAND WHAT IT WOULD MEAN TO ME VIS-A-VIS

         8  OUR GOALS FOR THE DEAL.

         9  Q.   AND WOULD IT MEAN THE SAME THING TO YOU, YOU THINK,

        10  THAT IT WOULD HAVE MEANT TO MR. PEARSON WHEN HE FIRST SET

        11  OUT THE STRATEGIC RATIONALE IN DEFENDANT'S EXHIBIT 2509?

        12  A.   I WOULD HAVE TO KNOW WHAT HE MEANT AT THAT TIME, AND

        13  THEN HOW HE CHANGED HIS VIEWS GOING FORWARD, BUT I THINK

        14  THE ONLY RELEVANT THING, AT LEAST AS TO THIS DOCUMENT, IS

        15  WHAT WAS OUR STRATEGY AND WHAT WERE OUR GOALS.

        16  Q.   AND WOULD YOU UNDERSTAND THAT LANGUAGE DIFFERENTLY IN

        17  GOLDMAN, SACHS DOCUMENT THAN IN THE DECK PRESENTED TO YOUR

        18  BOARD OF DIRECTORS; THAT IS, DEFENDANT'S EXHIBIT 2518 AT

        19  PAGE 008 ON NOVEMBER 17, 1998?

        20  A.   DO YOU WANT TO REMIND ME WHAT THE LANGUAGE IS?

        21  Q.   IT'S THE SAME.

        22  A.   OR GIVE ME A COPY.

        23  Q.   IT'S THE SAME.  I WILL READ IT TO YOU.  THE FIRST

        24  BULLET POINT ON THE PAGE AND EXTENDS, IT SAYS, QUOTE,

        25  EXTEND BROWSER TO BE MORE COMPREHENSIVE DESKTOP
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         1  APPLICATION, BUNDLING COMMUNICATIONS AND PRODUCTIVITY

         2  APPLICATIONS TO ABSORB MORE SHARE OF COMPUTING TIME WITH

         3  THE GOAL OF BECOMING USERS' DE FACTO ENVIRONMENT.

         4  A.   IS THAT FROM THE OCTOBER--

         5  Q.   FROM 2518 THAT YOU HAVE IN FRONT OF YOU.

         6  A.   I HAVE A LOT OF EXHIBITS HERE.

         7  Q.   IT'S ONE OF THE FAT ONES.

         8  A.   THIS ONE?

         9  Q.   THAT'S THE FATTEST.

        10           LOOK AT PAGE EIGHT.  SORRY.  008.

        11           THE COURT:  I'M SORRY?  WHAT PAGE ARE YOU ON?

        12           MR. WARDEN:  IT'S 2518, PAGE 008 IN BATES

        13  NUMBERS, YOUR HONOR, WHICH IS--

        14           THE COURT:  YOU ARE LOOKING AT 2458?

        15           MR. WARDEN:  2518.

        16           THE WITNESS:  SHOULD I GO AHEAD?

        17  BY MR. WARDEN:

        18  Q.   WELL, HAVE YOU FOUND IT?

        19  A.   YEAH, I GOT IT IN BOTH PLACES.

        20  Q.   AND MY QUESTION IS:  DOES THE STATEMENT MEAN ANYTHING

        21  DIFFERENT HERE THAN IT DID IN THE GOLDMAN, SACHS FAIRNESS

        22  OPINION DOCUMENT?

        23  A.   NO, I WASN'T INVOLVED IN PREPARING EITHER, BUT MY

        24  UNDERSTANDING OF WHAT IT MEANS, SINCE IT'S THE SAME

        25  LANGUAGE, WOULD BE THE SAME.
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         1  Q.   ALL RIGHT.  AND DOES IT MEAN ANYTHING DIFFERENTLY

         2  THERE--DIFFERENT THERE THAN IT MEANT IN DEFENDANT'S

         3  EXHIBIT--

         4  A.   IS THAT THE PEARSON DOCUMENT?

         5  Q.   YEAH, THE PEARSON DOCUMENT.

         6  A.   AGAIN, I DON'T KNOW WHAT SCOTT MEANT TO SAY.  AGAIN,

         7  THAT WAS EARLIER ON IN THE PROCESS, SO--WHAT HIS

         8  INTENTIONS WERE, BUT I DO KNOW WHAT ENDED UP TO BE OUR

         9  GOAL AND RATIONALE.

        10  Q.   RIGHT.  NOW, IF MR. PEARSON USED THE SAME LANGUAGE,

        11  DO YOU THINK HE MEANT SOMETHING DIFFERENT THAN WHAT

        12  GOLDMAN, SACHS MEANT AND WHOEVER PREPARED THE BOARD DECK

        13  MEANT?

        14  A.   AGAIN, I WOULD BE SPECULATING AS TO WHAT HE MEANT,

        15  BUT I'M COMFORTABLE, AT LEAST, ARTICULATING WHAT OUR GOALS

        16  WERE HERE, FROM WHAT I UNDERSTOOD THEM TO BE.

        17           MR. WARDEN:  AND I DRAW THE COURT'S ATTENTION TO

        18  2509, WHICH WE ALREADY DISCUSSED, WHICH SAYS, QUOTE,

        19  SECOND PAGE, EXTEND AOL'S CONTROL OVER THE DESKTOP AS

        20  MEASURED BY PERCENTAGE OF TIME USED FOR THE CONSUMER,

        21  SMALL BUSINESS AND ENTERPRISE, BY INCORPORATING

        22  COMMUNICATIONS AND PRODUCTIVITY MODULES.  AND THEN IT GOES

        23  ON TO TALK ABOUT ULTIMATELY MAKING THE CLIENTS THE

        24  EFFECTIVE OPERATING SYSTEM.

        25  BY MR. WARDEN:
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         1  Q.   BUT, HIS COMMENT THERE IN EARLY SEPTEMBER CONTINUED

         2  ALL THE WAY, BASICALLY, ABOUT EXTENDING TIME ON THE

         3  DESKTOP TO BECOME A DE FACTO ENVIRONMENT, THAT CARRIED ALL

         4  THE WAY THROUGH TO THE BOARD MEETING, DID IT NOT, ON

         5  NOVEMBER 17?

         6  A.   WELL, LET ME SAY, OUR GOAL--ONE OF THE GOALS IN DOING

         7  THE DEAL, AND THE PRIMARY GOAL IN DOING THE DEAL, WAS TO

         8  FOCUS ON THE PORTAL AND EXTENDING WHAT AOL'S REACH WAS

         9  INTO THE PORTAL WORLD AND GETTING THAT AUDIENCE.  ONE OF

        10  THE WAYS THAT YOU DRIVE PEOPLE TO THE PORTAL AND THAT YOU

        11  KEEP THEM THERE, AT LEAST A TACTIC THAT CAN BE USED AND

        12  THAT NETSCAPE USED, WAS USING THE CLIENT TO DO SO.

        13           AND OUR BUSINESS MODEL IS BASED ON A PREMISE

        14  WHERE YOU WANT TO KEEP PEOPLE COMING TO THE PORTAL, AND

        15  ONCE THEY'RE THERE, HAVING THEM STAY THERE, BECAUSE THAT'S

        16  HOW YOU CAN GENERATE AN ECONOMIC MODEL.

        17           SO, OUR VIEW IS THAT IF YOU'RE DRIVING PEOPLE TO

        18  THE PORTAL AND INTO THAT ENVIRONMENT, YOU WANT TO GIVE

        19  THEM THINGS TO DO THERE THAT THEY WOULDN'T NORMALLY DO ON

        20  AN ONLINE WORLD, BUT GIVE THEM THE FUNCTIONALITY SO THAT

        21  THEY DON'T GO TO A COMPETING SERVICE TO GET THAT

        22  FUNCTIONALITY, SO THAT THEY SPEND THE TIME IN YOUR ARENA

        23  OR YOUR ENVIRONMENT.

        24           THIS HAS NOTHING TO DO WITH, YOU KNOW, OPERATING

        25  SYSTEMS.  I THINK EVERYBODY HAS MADE IT CLEAR WE'RE NOT IN
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         1  THE OPERATING SYSTEM BUSINESS.  BUT WE ARE IN THE BUSINESS

         2  OF GIVING PEOPLE AN ONLINE ENVIRONMENT, AND WE DO

         3  ENCOURAGE, AND WE GIVE THEM FUNCTIONALITY THAT WE THINK IS

         4  APPROPRIATE FOR AN ONLINE WORLD AND WHAT OUR CUSTOMERS

         5  WANT.

         6           SO, FOR EXAMPLE, WE HAVE NEVER GIVEN OUR

         7  CUSTOMERS SOME OF THESE OTHER UTILITIES LIKE SPREADSHEETS

         8  AND THINGS LIKE THAT, BECAUSE WE DON'T THINK THAT'S WHAT

         9  OUR CUSTOMERS WANT TO DO TODAY IN THE ONLINE ENVIRONMENT

        10  AND LET THEM GO DO THAT WITH THE OTHER APPLICATIONS THAT

        11  THEY WOULD USE.

        12  Q.   WHAT ARE PRODUCTIVITY APPLICATIONS?

        13  A.   TO ME, MY ESTIMATION OF WHAT THAT MEANS WOULD BE LIKE

        14  SPREADSHEETS AND WORD PROCESSING, THINGS OF THAT NATURE.

        15  Q.   LOOKING AT THE LARGEST OF THE DOCUMENTS IN FRONT OF

        16  YOU, DEFENDANT'S EXHIBIT 2514, IT SAYS THAT BACK THEN THE

        17  CURRENT ESTIMATE WAS THAT NETSCAPE WOULD HAVE AN

        18  APOLLO-COMPATIBLE BROWSER BY JUNE 1999.

        19           DOES THAT CONCUR WITH YOUR THINKING AT THAT TIME

        20  IN OCTOBER OF '98?

        21  A.   DO YOU WANT ME TO REFER TO--

        22  Q.   YOU MAY IF I WISH.  IT'S PAGE 447, BUT I'M JUST

        23  ASKING FOR YOUR RECOLLECTION.

        24  A.   WELL, AGAIN, MY RECOLLECTION IS THAT WE REALLY STILL

        25  DO NOT HAVE COMMERCIAL-RELEASED VERSION OF A BROWSER WE
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         1  COULD PLUG INTO THE AOL CLIENT FOR THE WINDOWS OPERATING

         2  SYSTEMS TODAY.

         3  Q.   YEAH.  AND NETSCAPE'S NOW UNDER YOUR CONTROL, AND

         4  YOU'RE RESPONSIBLE FOR ITS BROWSER DEVELOPMENT; CORRECT?

         5  A.   YOU MEAN AOL?

         6  Q.   YES.

         7  A.   YOU SCARED ME FOR A SECOND.

         8           BUT I REALLY HAVEN'T LOOKED, IN THE LAST,

         9  PROBABLY, COUPLE OF MONTHS, AS TO WHERE THE STATE OF THAT

        10  IS.

        11  Q.   YOU HAVE NOT?

        12  A.   NO.

        13  Q.   YOU ARE THE DESIGNATED EXECUTIVE IN THE AGREEMENT

        14  WITH SUN, THE SDMA; RIGHT?

        15  A.   THAT'S CORRECT, AND THAT'S REALLY MORE OF AN

        16  ADMINISTRATIVE ROLE, BUT I'M SURE--

        17  Q.   THAT AGREEMENT DOES COVER BROWSER DEVELOPMENT;

        18  CORRECT?

        19  A.   IT DOES COVER BROWSER DEVELOPMENT, BUT MY

        20  UNDERSTANDING OF--IS THAT IT'S REALLY FOCUSED ON THE

        21  ENTERPRISE SIDE OF THE BUSINESS, AND THEN SEEING HOW SUN

        22  CAN HELP, YOU KNOW, CARRY SOME OF THE HEAVY LIFTING AND

        23  DOING FUTURE VERSIONS OF THE BROWSER, BECAUSE I THINK THE

        24  WAY WE ARE STILL RUNNING IT IS THAT THE BROWSER ITSELF IS

        25  SITTING UNDER BARRY SOMEWHERE.
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         1  Q.   UNDER WHAT?

         2  A.   BARRY SCHULER.  IN OTHER WORDS, BARRY SCHULER IS

         3  STILL MANAGING THE BROWSER.  AND THEN ELEMENTS ARE DONE

         4  WITHIN THE ENTERPRISE SETTING, MORE FOCUS ON ENTERPRISE

         5  BUSINESSES AND MAYBE SEEING HOW SUN CAN HELP, YOU KNOW,

         6  CARRY SOME HEAVY LIFTING IN FUTURE VERSIONS, OR SOME

         7  DEVELOPMENT OF FUTURE VERSIONS OF THE BROWSER.

         8  Q.   OKAY.  WOULD YOU AGREE WITH ME--AND YOU COULD LOOK AT

         9  2509 OR 2514 OR 2518, IF YOU WANT TO, ANY OF THEM--THAT

        10  CLIENTS ARE THE FIRST TOPIC DISCUSSED IN EVERY ONE OF THE

        11  WRITTEN PRESENTATIONS CONCERNING THE RATIONALE FOR THE

        12  NETSCAPE TRANSACTION?

        13  A.   I WOULD HAVE TO GO REFRESH, BUT LOOKING AT A COUPLE

        14  OF DOCUMENTS IN FRONT OF ME, IT APPEARS THE CLIENT IS

        15  FIRST.

        16  Q.   AND WE HAVE ALREADY SHOWN THAT THE CORPORATE

        17  DEVELOPMENT DEPARTMENT DID A DETAILED ANALYSIS OF

        18  WEB-BROWSER USAGE SHARES.  THAT'S IN DEFENDANT'S EXHIBIT

        19  2512.

        20           DO YOU RECALL THAT?

        21  A.   VAGUELY, YES.

        22  Q.   AND THAT, THE COVER MEMO SHOWS, WAS SENT TO STEVE

        23  CASE AND OTHER SENIOR EXECUTIVES.

        24  A.   RIGHT.

        25  Q.   ARE YOU AWARE THAT BARRY SCHULER TESTIFIED AT HIS
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         1  DEPOSITION THAT THAT BROWSER SHARE ANALYSIS WAS, QUOTE,

         2  CRITICAL, CLOSED QUOTE, TO AOL'S DECISION ON WHETHER TO

         3  PROCEED WITH THE NETSCAPE TRANSACTION?  IT'S AT PAGE 84 OF

         4  HIS DEPOSITION.

         5  A.   I'M NOT FAMILIAR WITH HIS EXACT TESTIMONY, BUT I DO

         6  KNOW THAT THE REASON BROWSER SHARE WOULD BE IMPORTANT,

         7  FROM MY UNDERSTANDING OF THE GOALS OF THE TRANSACTION,

         8  WOULD BE TWO-FOLD.  ONE-FOLD WOULD BE TO UNDERSTAND HOW

         9  MANY OF THE BROWSERS WERE TIED TO CLIENTS--I MEAN, WERE

        10  TIED TO PORTALS.  SO, IN OTHER WORDS, WHEN SOMEONE WENT TO

        11  USE A NETSCAPE BROWSER, IT WASN'T TIED TO THE NETSCAPE

        12  BROWSER PORTAL OR SOMETHING ELSE.

        13           I THINK IT WAS IMPORTANT FOR US TO KNOW, WHATEVER

        14  THAT SHARE IS, HOW FAST WE THOUGHT IT MAY BE GOING AWAY

        15  BECAUSE MORE PEOPLE ARE MOVING TO MICROSOFT.

        16           AND THEN, I THINK, THIRDLY, IT WAS IMPORTANT FOR

        17  US TO UNDERSTAND JUST WHAT THE STATE OF THE BUSINESS WAS,

        18  SO--TO HELP US EVALUATE WHERE IT WAS AND WHERE IT WAS

        19  GOING, AND SO WE KNEW HOW TO ACT ACCORDINGLY.  BUT THE BIG

        20  FOCUS WAS UNDERSTANDING HOW IT WAS TIED TO THE PORTAL AND

        21  WHETHER THAT WAS GOING TO CONTINUE OR SLOW DOWN OR GOING

        22  IN ANOTHER DIRECTION.

        23  Q.   THEN YOU WOULD AGREE THAT THE MAJOR REASON FOR THE

        24  ACQUISITION OF NETSCAPE IS AOL WOULD GAIN OWNERSHIP OF THE

        25  WORLD'S SECOND-MOST-USED CONNECTED CLIENT AFTER THE AOL
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         1  CLASSIC SERVICE?

         2  A.   YEAH, I'M NOT AWARE OF THE STATISTICS, BUT THE TIE OF

         3  THE CLIENT TO THE PORTAL WAS VERY IMPORTANT.

         4  Q.   YOU'RE NOT AWARE OF WHETHER NAVIGATOR COMMUNICATOR

         5  WERE SECOND-MOST--

         6  A.   SECOND-MOST--

         7  Q.   --USED CONNECTED CLIENT?

         8  A.   WELL, IF YOU ASSUME AOL IS THE FIRST, AND I THINK

         9  MICROSOFT NOW HAS A BIGGER SHARE IN ITS BROWSER, AND I

        10  DON'T KNOW WHAT ELSE IS OUT THERE.  IT MAY BE THIRD.  I

        11  DON'T KNOW.

        12  Q.   WHAT DO YOU MEAN MICROSOFT HAS A BIGGER SHARE OF

        13  BROWSERS?  WE ARE TALKING ABOUT A CONNECTED CLIENT HERE.

        14  A.   WELL, MICROSOFT ALSO HAS A BROWSER THAT CONNECTS TO A

        15  PORTAL.

        16  Q.   YEAH, AND I THINK WE DISCUSSED THE LAST TIME YOU WERE

        17  HERE THE RELATIVE NUMBER OF SUBSCRIBERS TO MSN VERSUS

        18  AOL'S CLASSIC SERVICE.

        19  A.   CORRECT.

        20  Q.   AND IT'S A TINY FRACTION, ISN'T IT?

        21  A.   WELL, BUT I'M JUST SAYING, THE BROWSER, WHEN

        22  CONNECTED TO A PORTAL, CAN BE VIEWED AS A CLIENT.  SO, IF

        23  IE HAD A NUMBER OF BROWSERS OUT THERE THAT DEFAULTED TO

        24  THEIR PORTAL, I'M JUST NOT AWARE OF WHAT EXACTLY THE

        25  CURRENT STATISTICS ARE, BUT I KNOW NETSCAPE IS LARGE.
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         1  Q.   OKAY.  DO YOU AGREE THAT A MAJOR STRATEGIC BENEFIT OF

         2  THE TRANSACTION WAS THAT BY GAINING OWNERSHIP OF THE

         3  NETSCAPE CLIENT, AOL WOULD GAIN A STRONG BASE TO CLAIM

         4  INCREASING AMOUNTS OF THE USER'S DESKTOP TIME, ESPECIALLY

         5  IN BUSINESS AND EDUCATION MARKETS?

         6  A.   WELL, AGAIN, TO THE EXTENT THAT THE BROWSER OR THE

         7  CLIENT WAS CONNECTED TO NETSCAPE AS THE DEFAULT, AND THEY

         8  HAD A SIGNIFICANT AMOUNT OR SOME AMOUNT OF THAT IN THOSE

         9  TWO MARKETPLACES WHERE AOL--THE CLASSIC SERVICE DOESN'T

        10  HAVE NECESSARILY A HUGE PENETRATION, THAT WAS

        11  CERTAINLY--CLEARLY AN ADDED BENEFIT BECAUSE IT ADDED TO

        12  OUR REACH IN PLACES WE WERE NOT.

        13  Q.   AND NETCENTER IS THE DEFAULT HOME PAGE IN NETSCAPE'S

        14  WEB BROWSERS; CORRECT?

        15  A.   AGAIN, UNLESS IT'S BUNDLED IN AN ISP, BUT IF IT'S UP

        16  TO NETSCAPE OR AOL TO MAKE THE CHOICE WITHOUT ANYBODY ELSE

        17  ASKING, THEN IT WOULD GO TO NETCENTER.

        18  Q.   OKAY.  AND THAT'S WHERE NETCENTER DERIVES A

        19  SIGNIFICANT PERCENTAGE OF ITS TRAFFIC, DOES IT NOT?

        20  A.   MY UNDERSTANDING IS IT'S AN IMPORTANT METRIC TO ITS

        21  TRAFFIC.

        22  Q.   AND AOL'S BOARD WAS TOLD--I BELIEVE IT'S ESTABLISHED

        23  IN 2518--AND WOULD YOU AGREE, THAT AOL COULD USE THE

        24  CLIENT AS PART OF AN EFFORT TO DEPLOY SERVER-BASED

        25  STANDARDS AROUND ELECTRONIC COMMERCE, DIRECTORY, AND
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         1  WALLET AND TO LINK WITH THE AOL NAME SPACE AND

         2  DIRECTORIES?

         3  A.   I MEAN, YOU HAVE TO PARSE THAT, BUT I DON'T DISAGREE

         4  WITH THAT AS A POTENTIAL BENEFIT.  I MEAN, THERE IS A LOT

         5  OF WORDS AND A LOT OF CONCEPTS IN THERE.

         6  Q.   OKAY.  DO YOU AGREE THAT THE NETSCAPE CLIENT IS

         7  VALUABLE TO AOL BECAUSE YOU GET A CONNECTED CLIENT, WHICH

         8  IS THE SECOND-MOST USED AND IS ABOUT 80 PERCENT OF AOL'S

         9  CLIENT USAGE?

        10  A.   AGAIN, 80 PERCENT OF AOL'S CLIENT USAGE?

        11  Q.   YOU DON'T KNOW?

        12  A.   I DON'T KNOW WHAT YOU'RE ASKING.  YOU'RE ASKING ABOUT

        13  THE NETSCAPE BROWSER BEING 80 PERCENT OF AOL'S CLIENT

        14  USAGE, OR ARE YOU SAYING A BROWSER IS 80 PERCENT OF AOL'S

        15  CLIENT USAGE?

        16  Q.   THAT THE CONNECTED CLIENT OF NETSCAPE HAS USAGE EQUAL

        17  TO 80 PERCENT OF AOL'S CLIENT SOFTWARE.

        18  A.   AS FAR AS MINUTES ARE CONCERNED?

        19  Q.   I'M JUST ASKING YOU IF YOU AGREE WITH THE STATEMENT.

        20  A.   I'M NOT AWARE OF THE STATISTICS.

        21  Q.   OKAY.  DO YOU AGREE THAT THE NETSCAPE CLIENT PROVIDES

        22  AOL WITH PENETRATION INTO KEY MARKETS WHERE AOL IS WEAK,

        23  EDUCATION, ENTERPRISE AND SMALL INTERNATIONAL MARKETS?

        24  A.   I THINK WE JUST DISCUSSED THAT ITEM.  AND AGAIN, TO

        25  THE EXTENT THE CLIENT WAS CONNECTED TO PORTALS THAT MAY
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         1  SIT IN THOSE MARKETS--AND THAT WAS NOT A PLACE THAT

         2  MARKETS THAT AOL CLASSIC WAS PENETRATING--THEN THAT WOULD

         3  OBVIOUSLY GIVE US ADDED REACH.  AND WE DID THINK, TO SOME

         4  EXTENT, THAT NETSCAPE HAD THOSE RELATIONSHIPS.

         5  Q.   DO YOU AGREE THAT AOL BENEFITS FROM OWNING THE

         6  NETSCAPE CLIENT BECAUSE IT FORESTALLS DOMINANCE OF

         7  MICROSOFT INTERNET EXPLORER?

         8  A.   NO.  I'M NOT SURE I EVEN KNOW WHAT THAT MEANS.

         9  Q.   OKAY.  LET'S TAKE A LOOK AT DEFENDANT'S 2514, WHICH

        10  IS UNDER SEAL, BUT I'M ENTITLED TO PUBLISH, I'M ADVISED,

        11  BATES NUMBER 449.

        12           AND I DIRECT YOUR ATTENTION TO THE TOP OF THAT

        13  PAGE, WHICH IS NUMBERED 16 IN ORDINARY NUMBERING.

        14  A.   I DON'T HAVE--I THOUGHT MAYBE SHE WAS GIVING ME A

        15  DOCUMENT.  WHAT NUMBER IS IT?

        16  Q.   IT'S THE BIG ONE.

        17  A.   OKAY.

        18  Q.   SIXTEEN IN NORMAL NUMBERS AND 449 IN BATES NUMBERS.

        19  A.   OKAY.

        20  Q.   YOU SEE THAT, SUMMARY, "CLIENT SUMMARY"?

        21  A.   I DO.

        22  Q.   I DIRECT YOUR ATTENTION TO THE FIRST PARAGRAPH.

        23  A.   I SEE IT.

        24  Q.   DO YOU UNDERSTAND WHAT IT MEANS WHEN IT SAYS IT GIVES

        25  US THE WORLD'S SECOND-MOST-USED CONNECTED CLIENT, 80
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         1  PERCENT OF AOL, MORE THAN FIVE TIMES ICQ?

         2  A.   I DON'T KNOW WHAT THE METRIC IS THAT THEY'RE USING TO

         3  MEASURE IT.  LIKE I ASKED, I DON'T KNOW WHETHER IT'S

         4  MINUTES OR WHATEVER, BUT I DO UNDERSTAND, AS I TESTIFIED,

         5  THAT IT ADDS A LOT OF STICKINESS AND TIME TO THE PORTAL,

         6  TO THE EXTENT IT'S CONNECTED TO THE PORTAL.

         7  Q.   DO YOU SEE THE LAST BULLET POINT THERE IN THE FIRST

         8  PARAGRAPH, IT FORESTALLS MICROSOFT'S--DOMINANCE OF

         9  MICROSOFT IE, WHICH OVER TIME IS THREATENING TO US, WHILE

        10  AT THE SAME TIME GIVING US AN ADDITIONAL CLIENT WITH WHICH

        11  TO PROMOTE OPEN STANDARDS FAVORABLE TO US?

        12  A.   I SEE IT.

        13  Q.   DO YOU AGREE WITH THAT?

        14  A.   WELL, AGAIN, I DON'T NECESSARILY, MYSELF, BELIEVE

        15  WITH THE FIRST PART OF THE SENTENCE THAT IT'S FORESTALLING

        16  THE DOMINANCE OF MICROSOFT IE.  I THINK ONCE IE DECIDED TO

        17  BE BUILT INTO THE OPERATING SYSTEM, IT WAS GOING TO

        18  BECOME, ESSENTIALLY, THE DE FACTO BROWSER TO BE USED.  BUT

        19  IT DOES (SIC) GIVEN US AN ADDITIONAL CLIENT TO USE AND TO

        20  ATTACH TO THE PORTAL, AND I AGREE WITH THAT.

        21  Q.   AND THAT CLIENT IS BUILT ON A BROWSER; RIGHT?

        22  A.   WELL, I THINK THE BROWSER IS PART OF THE CLIENT, AT

        23  LEAST IN MY VERNACULAR.

        24  Q.   RIGHT.  AND THE BROWSER IS NOT IE; RIGHT?

        25  A.   THAT'S CORRECT.
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         1           THE COURT:  IS THIS AN APPROPRIATE TIME FOR A

         2  RECESS?

         3           MR. WARDEN:  YES, THAT'S FINE.

         4           (BRIEF RECESS.)

         5           THE COURT:  COUNSEL, APPROACH THE BENCH.

         6           (BENCH CONFERENCE.)

         7           THE COURT:  MR. WARDEN, I CONFESS, I'M NOT SURE

         8  WHERE YOU'RE GOING HERE.  I THINK YOU HAD LONG SINCE

         9  EXHAUSTED THIS WITNESS'S PERSONAL KNOWLEDGE, AND THE

        10  EXAMINATION THAT YOU ARE CONDUCTING RIGHT NOW IS MORE OF A

        11  DIALOGUE THAN ANYTHING ELSE, "DO YOU AGREE WITH THIS, DO

        12  YOU AGREE WITH THAT?"

        13           MY SUGGESTION WOULD BE THAT IF YOU GOT SOME MORE

        14  FREE-FLOATING DOCUMENTS HERE AS TO WHICH HE HAS NO

        15  PERSONAL KNOWLEDGE BUT WHICH OTHERWISE HAS A PROVENANCE

        16  WHICH WOULD PERMIT THEM TO COME INTO EVIDENCE, JUST OFFER

        17  THEM INTO EVIDENCE AND LET THIS GO GUY.

        18           MR. WARDEN:  WE ARE GOING TO DO THAT WITH A

        19  NUMBER OF DOCUMENTS.  I HAVE SOME MORE QUESTIONS FOR THIS

        20  WITNESS.  AS I TOLD HIS COUNSEL AND MR. BOIES, I EXPECT TO

        21  FINISH TODAY--

        22           THE COURT:  OKAY.

        23           MR. WARDEN:  --WITH THIS WITNESS.  AND I HAVE A

        24  COUPLE MORE TOPICS TO COVER WITH HIM.  AND IF YOUR HONOR

        25  WANTS ME TO EXPLAIN WHAT MY TOPICS ARE, I WILL BE HAPPY TO
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         1  DO SO.  I'M TRYING TO SHOW THAT THE BROWSER CLIENT PART OF

         2  THE DEAL WAS AN IMPORTANT PART OF THE DEAL TO NETSCAPE AND

         3  TO AOL.

         4           THE COURT:  WELL, HE ISN'T GOING TO AGREE TO

         5  THAT, AND HE HASN'T--

         6           MR. WARDEN:  I THINK HE HAS.  HE SAYS THE BROWSER

         7  IS IMPORTANT TO THE PORTAL BECAUSE THERE IS TRAFFIC THERE,

         8  AND I'M COMING BACK TO THE FACT IN A MINUTE.

         9           THE COURT:  HE SAID HE THAT A HALF A DOZEN TIMES.

        10           MR. WARDEN:  I HAVE FEW MORE THINGS ON THAT.

        11           THE COURT:  ALL RIGHT.  I WANT TO MAKE SURE THAT

        12  KNOW WHAT YOUR POINT IS, WHAT YOU'RE DRIVING AT.

        13           MR. WARDEN:  I HAVE A COUPLE OF OTHER POINTS,

        14  WHICH IS, ONE, THAT THEY DON'T FORESEE PROBLEMS WITH

        15  BROWSER DISTRIBUTION.  THEY HAVE ALL KINDS OF PLANS ABOUT

        16  BROWSER DISTRIBUTION.

        17           THE COURT:  OKAY.  AND THAT HE HAS PERSONAL

        18  KNOWLEDGE OF?

        19           MR. WARDEN:  WELL, THESE ARE GOING TO BE IN

        20  CORPORATE DOCUMENTS, LIKE THIS KIND OF THING.

        21           THE COURT:  OKAY.

        22           MR. WARDEN:  AND HE SHOULD HAVE PERSONAL

        23  KNOWLEDGE OF THIS.  HE'S TESTIFIED THAT HE WAS AN

        24  IMPORTANT MEMBER OF THE TEAM WORKING ON THIS DEAL AND WITH

        25  SUN.  HE'S TESTIFIED--

                                                           39

         1           THE COURT:  HE SAYS HE'S A DEAL MAKER, THAT HE'S

         2  AN OPS MAN, AND THAT INSOFAR AS CORPORATE STRATEGY IS

         3  CONCERNED, HE SIMPLY DOES WHAT THEY TELL HIM.

         4           MR. WARDEN:  WELL, HE KNOWS WHAT THAT CORPORATE

         5  STRATEGY IS.

         6           IN ANY EVENT--

         7           THE COURT:  OKAY.

         8           MR. WARDEN:  --I WILL COMPLETE MY EXAMINATION OF

         9  THIS FELLOW TODAY, AND I HAVE A BRIEF AMOUNT OF MATERIAL

        10  FOR A CLOSED SESSION, WHICH WE HAVE AGREED WITH AOL WE

        11  WOULD TAKE IN CLOSED SESSION.  MY GUESS IS PART OF THAT

        12  WOULD BE EVEN BRIEFER THAN MINE.

        13           THE COURT:  COULD YOU FINISH WITH HIM TODAY, TOO?

        14           MR. BOIES:  I ONLY HAVE ABOUT HALF AN HOUR WITH

        15  HIM, YOUR HONOR.

        16           THE COURT:  I'M GOING TO SUGGEST THAT YOU EXHAUST

        17  HIS PERSONAL KNOWLEDGE, PUT THE FREE-FLOATING DOCUMENTS

        18  IN, AND LET'S GET HIM OFF THE STAND TODAY.

        19           MR. WARDEN:  WE DON'T HAVE OUR NEXT WITNESS UNTIL

        20  WEDNESDAY.

        21           THE COURT:  THAT'S ALL RIGHT.  YOU DON'T HAVE TO

        22  KILL TIME FOR ME.

        23           MR. WARDEN:  I'M NOT TRYING TO KILL TIME FOR YOU.

        24  I'M TRYING TO MAKE THE POINTS I WANT TO MAKE, AND I CUT MY

        25  EXAMINATION DOWN BY ABOUT 30 PERCENT DURING THE COURSE OF
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         1  THE DAY.

         2           THE COURT:  OKAY.  AND I'M RATHER SURPRISED AT

         3  THE LACK OF PERSONAL KNOWLEDGE HE HAS ABOUT THE THINGS

         4  YOU'RE ASKING HIM, BUT HE'S DEMONSTRATED IT.

         5           MR. WARDEN:  SO AM I.  AND ONE OF THE PROBLEMS,

         6  BOTH DEPOSITIONS AND THIS, IS, I THINK, JUST A STATEMENT

         7  OF FACT--IT'S NOT ADVOCACY AT PRESENT, ANYWAY--THAT, YOU

         8  KNOW, THE LIMITATION OF THE NUMBER OF DEPOSITIONS AND

         9  WITNESSES, YOU HAVE TO DO WITH WHAT YOU CAN DO, AND HE

        10  SEEMED LIKE THE BEST PERSON FOR US TO CALL.

        11           THE COURT:  THE BEST PERSON TO CALL YOU DON'T

        12  WANT TO CALL.  AND I DON'T BLAME YOU.

        13           MR. WARDEN:  THE GOVERNMENT CAN CALL HIM.

        14           THE COURT:  THEY DON'T WANT HIM, EITHER.

        15           MR. BOIES:  THEY HAD THE DEPOSITION OF

        16  MR. SCHULER, AND THEY HAD THE DEPOSITION OF MR. CHASE, AND

        17  THEY DIDN'T LIKE THE TESTIMONY THEY GOT FROM PEOPLE THAT

        18  HAD PERSONAL KNOWLEDGE.

        19           MR. WARDEN:  NOW, WAIT A MINUTE.  WE LIKED SOME

        20  OF THE TESTIMONY, AND WE DIDN'T LIKE SOME, AND I'M SURE

        21  THE GOVERNMENT IS IN THE SAME WAY.

        22           THE COURT:  WHAT ELSE IS THERE?

        23           MR. WARDEN:  THIS IS THE WITNESS AS HE CAME, AND

        24  WE CALLED HIM BACK.

        25           THE COURT:  FAIR ENOUGH.
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         1           (END OF BENCH CONFERENCE.)

         2  BY MR. WARDEN:

         3  Q.   MR. COLBURN, BEFORE THE BREAK, YOU TESTIFIED, I

         4  BELIEVE, THAT THE VALUE OF THE BROWSER, AND PARTICULARLY

         5  AND SPECIFICALLY TO THE NETSCAPE BROWSER, LAY IN ITS

         6  DRIVING TRAFFIC TO A PORTAL WHICH GENERATED COLLATERAL

         7  SOURCES OF INCOME; IS THAT CORRECT?

         8  A.   ESSENTIALLY, YES.

         9  Q.   THANKS.

        10           NOW, THAT IS PRECISELY THE POINT, I BELIEVE, THAT

        11  BILL GATES MADE IN THE DOCUMENT THAT WAS PRODUCED TO US BY

        12  AOL FROM ITS FILES.

        13           MR. WARDEN:  I ASK THAT THE WITNESS BE SHOWN, AND

        14  I OFFER, DEFENDANT'S EXHIBIT 2533, AN E-MAIL FROM BILL

        15  GATES TO HIS EXECUTIVE STAFF, DATED TUESDAY, DECEMBER 1,

        16  1998, AND BEARING THE BATES NUMBER AOL/N0380989, AND

        17  STAMPED BY AOL "HIGHLY CONFIDENTIAL."

        18           MR. BOIES:  YOUR HONOR, THIS IS A STATEMENT BY

        19  MR. GATES DURING THIS LITIGATION.  IT IS, I THINK, FROM

        20  THE READING OF IT, A SELF-SERVING STATEMENT.  MR. GATES

        21  HAS CHOSEN NOT TO SUBJECT HIMSELF TO CROSS-EXAMINATION BY

        22  COMING TO TESTIFY AT TRIAL, AND I DON'T THINK THAT THEY

        23  COULD GET THIS IN BY HAVING--NO MATTER WHO THEY SENT IT

        24  TO.

        25           MR. WARDEN:  YOUR HONOR, I THINK THIS IS A VERY
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         1  INTERESTING DOCUMENT TO HAVE PRODUCED FROM AOL, AND I

         2  WOULD LIKE TO EXAMINE THE WITNESS ABOUT IT.

         3           THE COURT:  IT MAY VERY WELL BE AN INTERESTING

         4  DOCUMENT, BUT IT WAS NOT SENT TO AOL.

         5  BY MR. WARDEN:

         6  Q.   MR. COLBURN, DO YOU KNOW HOW THIS DOCUMENT CAME TO BE

         7  IN AOL'S FILES?

         8  A.   NO IDEA.

         9  Q.   NONE?  DID YOU SEE THIS DOCUMENT IN PREPARATION FOR

        10  YOUR TESTIMONY?

        11  A.   NO, I DID NOT.

        12  Q.   YOU HAD NO KNOWLEDGE OF ITS EXISTENCE UNTIL I SHOWED

        13  IT TO YOU RIGHT NOW?

        14  A.   THAT'S CORRECT.

        15  Q.   YOU DID PREPARE FOR YOUR TESTIMONY?

        16  A.   YES, I DID.

        17  Q.   HOW MUCH TIME DID YOU SPEND WITH YOUR LAWYERS IN

        18  PREPARATION FOR YOUR TESTIMONY?

        19  A.   EIGHT--EIGHT HOURS, EIGHT TO TEN HOURS, MAYBE.

        20  Q.   AND DID YOU REVIEW DOCUMENTS IN CONNECTION WITH THAT

        21  PREPARATION?

        22  A.   I REVIEWED SOME, YES.

        23  Q.   AND YOU DID NOT REVIEW THIS DOCUMENT?

        24  A.   THAT'S CORRECT.

        25  Q.   DO YOU AGREE WITH THE STATEMENT THAT "BROWSERS ARE
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         1  LIKE NETWORK TV:  THE TRAFFIC ALONE MAKES IT A GREAT

         2  BUSINESS TO MAKE A POPULAR BROWSER EVEN WITHOUT CHARGING

         3  USERS"?

         4           THE COURT:  I THINK THERE IS A STANDING OBJECTION

         5  TO THIS DOCUMENT.

         6           MR. WARDEN:  I'M NOT--THE DOCUMENT HAS NOT BEEN

         7  ADMITTED; I UNDERSTAND THAT.  YOUR HONOR HASN'T RULED, BUT

         8  I ASSUMED YOU WERE GOING TO SUSTAIN THE OBJECTION, BUT I

         9  THINK I'M ENTITLED TO ASK HIM IF HE AGREES WITH CERTAIN

        10  STATEMENTS.

        11           THE COURT:  OBJECTION IS SUSTAINED.

        12           GO AHEAD.  YOU COULD ASK HIM QUESTIONS.

        13  BY MR. WARDEN:

        14  Q.   DO YOU AGREE WITH THAT STATEMENT, "THE TRAFFIC ALONE

        15  MAKES IT A GREAT BUSINESS TO MAKE A POPULAR BROWSER EVEN

        16  WITHOUT CHARGING USERS"?

        17  A.   I'M TRYING TO INTERPRET WHAT I THINK HE MEANS WHEN HE

        18  SAYS "THE TRAFFIC ALONE MAKES IT A GREAT BUSINESS TO MAKE

        19  A POPULAR BROWSER EVEN WITHOUT CHARGING USERS," SO I MUST

        20  ASSUME WHAT HE'S SAYING THERE IS, EVEN IF YOU GIVE THE

        21  BROWSER AWAY FOR FREE--

        22  Q.   THAT'S THE WAY I READ IT.

        23  A.   --THAT YOU CAN STILL MAKE MONEY IF YOU CAN MAKE MONEY

        24  FROM THE PORTAL BUSINESS.

        25  Q.   AND YOU AGREE WITH THAT STATEMENT, DO YOU NOT?
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         1  A.   I THINK THAT'S ONE OF THE REASONS WE BOUGHT NETSCAPE.

         2  Q.   RIGHT.

         3           BY THE WAY, DO YOU KNOW HOW THIS DOCUMENT CAME TO

         4  BE MARKED BY AOL "HIGHLY CONFIDENTIAL"?

         5  A.   NO IDEA.

         6  Q.   IS THERE ANY PROPRIETARY INFORMATION OF AOL IN THIS

         7  DOCUMENT OTHER THAN ITS EXISTENCE IN AOL'S FILES?

         8  A.   THERE SEEMS TO BE A PHONE NUMBER AT THE BOTTOM OF THE

         9  FIRST PAGE.

        10  Q.   THAT'S GOOD.  YOU THINK MAYBE THAT WAS ADDED AT AOL,

        11  THAT PHONE NUMBER?

        12  A.   I'M GOING TO TRY IT WHEN I GET HOME.

        13  Q.   WELL, IF YOU'RE BACK HERE TOMORROW, WILL YOU LET US

        14  KNOW WHOSE PHONE NUMBER IT IS?

        15           NOW, DO YOU AGREE, MR. COLBURN, THAT AS A RESULT

        16  OF THE NETSCAPE ACQUISITION, AOL HAS THE POWER TO

        17  DRAMATICALLY SHIFT BROWSER MARKET SHARE BETWEEN NETSCAPE

        18  AND MICROSOFT FROM ABOUT 50/50 TODAY TO 65/35 IN FAVOR OF

        19  NETSCAPE?

        20  A.   IT SEEMS, AS I RECALL, YOU MIGHT BE READING FROM A

        21  STEVE CASE E-MAIL ON THIS, BUT LET ME JUST GO WITH THE

        22  STATEMENT ITSELF.

        23           I THINK IF YOU COUNT RAW NUMBERS, AND IF YOU

        24  DETERMINE THAT AOL NOW INTEGRATED NETSCAPE INSTEAD OF

        25  IE--OF COURSE, WE DECIDED TO STAY WITH IE--THEN THERE IS A
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         1  BASIC NUMBER SHIFT FROM WHATEVER WE GET CREDIT FOR.

         2  WHETHER THAT'S MEANINGFUL TO ANYTHING OR NOT IS ANOTHER

         3  QUESTION.

         4  Q.   ARE YOU AWARE THAT AOL'S BOARD OF DIRECTORS WAS TOLD

         5  THAT, THAT YOU COULD MAKE THIS DRAMATIC SHIFT IN FAVOR OF

         6  NETSCAPE?

         7  A.   I WAS NOT AT THE BOARD MEETINGS WHEN THIS WAS

         8  DISCUSSED.  AND IF IT'S IN THE DECK, I LIKELY DID NOT

         9  REVIEW THE DECK IN ANY DETAIL BEFORE IT WAS GIVEN TO THE

        10  BOARD, OR AFTER, FOR THAT MATTER.  I THINK IT'S A FACTUAL

        11  QUESTION ONE COULD FIGURE OUT THE ANSWER TO.

        12  Q.   WELL, I AM DIRECTING YOUR ATTENTION TO DEFENDANT'S

        13  EXHIBIT 2518, PAGE 87, WHICH IS BATES NUMBER 093.

        14           LOOKING AT THAT NOW, DO YOU HAVE ANY REASON TO

        15  DOUBT THAT THE AOL BOARD WAS TOLD WHAT I SAID?

        16  A.   NO.

        17  Q.   ISN'T IT TRUE THAT AOL ANTICIPATES THAT THE NUMBER OF

        18  PEOPLE USING NETSCAPE BROWSERS WILL INCREASE SUBSTANTIALLY

        19  IN ABSOLUTE TERMS, EVEN IF NETSCAPE'S BROWSER SHARE

        20  CONTINUES TO DECLINE?

        21  A.   I DO REMEMBER, DURING THE DUE-DILIGENCE PERIOD,

        22  CONVERSATIONS COMING OUT THAT, BECAUSE OF THE GROWTH IN

        23  THE MARKET, THE NETSCAPE BROWSER SHARE, ASSUMING SOME

        24  COURSE OF DISTRIBUTION, WOULD GROW IN ABSOLUTE

        25  TERMS--AGAIN, BECAUSE OF THE GROWTH IN THE OVERALL
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         1  MARKET--EVEN IF THE SHARE WENT DOWN.  I DON'T KNOW HOW

         2  THIS WAS CONFIRMED, WHETHER THIS WAS CONFIRMED, BUT I DO

         3  REMEMBER THE DISCUSSION AND US FEELING COMFORTABLE THAT

         4  WAS--

         5  Q.   YOU FELT--

         6  A.   --THAT WAS PROBABLY THE CASE.

         7  Q.   OKAY.  HAVE YOU SEE AOL'S DUE-DILIGENCE SUMMARIES?

         8  A.   I SEE--I PROBABLY DON'T LOOK AT THEM IN ANY DETAIL.

         9  AGAIN, SOME OF MY PEOPLE MIGHT BE INVOLVED IN THAT

        10  PROCESS.

        11           TYPICALLY, I'M--IN THE DUE-DILIGENCE PROCESS, I'M

        12  MUCH MORE FOCUSED ON WHAT DEALS EXIST AND WHAT LIMITATIONS

        13  THEY MIGHT HAVE IN DEALS, OR COMMITMENTS THAT PEOPLE HAVE

        14  MADE, AND DON'T REALLY SPEND A LOT OF DUE DILIGENCE WITH

        15  HOW MUCH TRAFFIC IS DRIVEN TO THE PORTAL, HOW MANY

        16  BROWSERS ARE OUT THERE.  I CERTAINLY WOULD HEAR DISCUSSION

        17  ABOUT IT, BUT VERY UNLIKELY TO REVIEW ANY OF THE DOCUMENTS

        18  IN DETAIL.

        19  Q.   OKAY.

        20           MR. WARDEN:  LET ME ASK THAT THE WITNESS BE SHOWN

        21  DEFENDANT'S EXHIBIT 2440, WHICH IS ALREADY IN EVIDENCE,

        22  YOUR HONOR, UNDER SEAL.

        23           THE WITNESS:  I HAVE IT.

        24  BY MR. WARDEN:

        25  Q.   SINCE THIS IS UNDER SEAL--HAVE YOU SEEN THIS BEFORE,
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         1  2440?

         2  A.   NO.

         3  Q.   YOU DIDN'T SEE IT AT OR ABOUT THE TIME IT WAS

         4  PREPARED, NOVEMBER 22, 1998?

         5  A.   NO.  I MAY HAVE SEEN--

         6  Q.   AT LEAST SOME OF IT BEARS THAT DATE.

         7  A.   I MAY HAVE SEEN INDIVIDUAL PAGES, BUT AGAIN, I WAS

         8  PROBABLY ONLY HEARING SORT OF TOP-LINE FEEDBACK AND NOT

         9  REVIEWING THE DETAIL ON THIS.

        10  Q.   LET ME DIRECT YOUR ATTENTION TO THE PAGE BATES

        11  STAMPED 1778.  MR. COLBURN, I DON'T INTEND TO PUBLISH ANY

        12  OF THE CONTENTS OF THIS PAGE.  THIS PAGE IS UNDER SEAL.

        13  A.   OKAY.

        14  Q.   SO, YOU BEAR THAT IN MIND IN YOUR ANSWERS, AS WELL.

        15  THANK YOU.

        16           DIRECTING YOUR ATTENTION TO THE HEADING

        17  "MARKETING COMMITMENTS" TOWARD THE BOTTOM OF THE PAGE AND

        18  THE THIRD BULLET POINT THERE, THIRD AND FOURTH BULLET

        19  POINT, DO YOU SEE THAT?

        20  A.   UNDER "MARKETING COMMITMENTS"?

        21  Q.   YES, AT THE BOTTOM OF THAT PAGE.

        22  A.   I GOT IT.

        23  Q.   THIRD AND FOURTH BULLET POINTS.

        24  A.   YES.

        25  Q.   DID YOU BECOME FAMILIAR WITH THIS INFORMATION DURING
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         1  THE COURSE OF YOUR WORK ON THE NETSCAPE ACQUISITION?

         2  A.   NOT THE SPECIFICS.  I WOULD JUST KNOW THAT,

         3  OBVIOUSLY, YOU'RE GOING TO HAVE TO DO SOMETHING TO MARKET

         4  THE BROWSER, IF THAT WAS OF INTEREST TO YOU, OR THE

         5  CLIENT, WHATEVER YOU REFER TO IT AS.

         6           AND I WOULD KNOW CERTAINLY THERE WOULD BE SOME

         7  COSTS TO IT.  I NEVER REALLY HAD--AND THE FOURTH BULLET

         8  POINT, THAT NUMBER IN MY HEAD, I DON'T REMEMBER EVER

         9  SEEING THE NUMBER, AND I DON'T KNOW IF I AGREE WITH THE

        10  NUMBER, NOR HOW IT WAS COMPUTED.

        11  Q.   WELL, YOU WOULD AGREE, WOULD YOU NOT, THAT THAT'S A

        12  VERY SMALL PORTION OF THE NUMBER STATED THERE OF AOL'S

        13  ANNUAL MARKETING BUDGET?

        14  A.   SMALL IN TERMS OF ABSOLUTE DOLLARS?

        15  Q.   YES.  OR AS A PERCENTAGE OF THE MARKETING BUDGET.

        16  A.   THAT'S WHAT I MEAN.

        17  Q.   SMALL IN PROPORTION TO YOUR OVERALL MARKETING BUDGET.

        18  A.   RIGHT, WITHOUT LOOKING AT EFFICIENCIES AND ANYTHING

        19  LIKE THAT, WHETHER THERE WAS A BETTER RETURN VERSUS DOING

        20  SOMETHING--

        21  Q.   YES.

        22  A.   YES, THAT'S WHAT I MEANT BY "ABSOLUTE DOLLARS."

        23  Q.   THANKS.

        24           AND WHEN YOU WORKED ON THIS TRANSACTION, DID YOU

        25  BECOME FAMILIAR WITH THE FACT THAT NETSCAPE HAD BEEN
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         1  PUTTING FEWER AND FEWER MARKETING RESOURCES BEHIND THEIR

         2  BROWSER?

         3  A.   I CAN'T SAY I WAS DEEPLY IMMERSED IN WHAT THEY HAD

         4  BEEN DOING HISTORICALLY AND WHAT THEY WERE DOING TODAY AND

         5  HOW MUCH LESS OR MORE WAS IT.  I MEAN, WHEN YOU MAKE THE

         6  STATEMENT, IT SEEMS TO ME THAT I HAD SOME IDEA MAYBE THEY

         7  WERE DOING LESS MARKETING.  I DON'T KNOW IF YOU WOULD SAY

         8  IT'S EXTENSIVE, A LOT.  THAT I WOULDN'T KNOW.

         9  Q.   HOW ABOUT THE PROPOSITION THAT NETSCAPE HAD BEEN

        10  SPENDING MINIMAL MARKETING DOLLARS, HAD A SMALL TEAM AND A

        11  FUNNY MARKETING PLAN--FUZZY MARKETING PLAN RELYING ON FREE

        12  CODE?  WOULD YOU AGREE WITH THAT?

        13  A.   ON 3-CO?

        14  Q.   FREE, F-R-E-E, CODE.

        15  A.   YEAH, I SEEM TO REMEMBER SOME DISCUSSION AND SOME

        16  FEELING BY THE NETSCAPE PEOPLE THAT THEY WERE SORT OF

        17  USING THE RIGHT MARKETING METHODS, SO I THINK THERE WAS

        18  SOME DISCUSSION THAT WE DIDN'T THINK IT WAS ENOUGH AND

        19  THEY MAY HAVE THOUGHT IT WAS ENOUGH, WHICH IS SORT OF A

        20  NORMAL DISCUSSION IN A--

        21  Q.   DID AOL REACH THE POINT OF VIEW THAT IT HAD AN

        22  OPPORTUNITY TO REINVIGORATE THE NETSCAPE CLIENT IN THE

        23  NEXT 12 MONTHS?

        24  A.   WELL, WHEN YOU SAY "REINVIGORATE," REINVIGORATE IN

        25  TERMS OF FUNCTIONALITY OR IN TERMS OF BROWSER SHARE?
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         1  Q.   I THINK THAT, BROWSER SHARE, BROWSER VOLUME.

         2  A.   YEAH, AGAIN--WELL, WE ARE FOCUSED ON THE TERMS OF

         3  BROWSER SHARE IS REALLY THE CONNECTED CLIENT TO THE

         4  PORTAL.  THAT WOULD HAVE BEEN, BY FAR, OUR MAIN FOCUS, NOT

         5  SO MUCH ON WHO HAD MOST BETWEEN MICROSOFT AND US.

         6           AND DO WE THINK THAT WE COULD--THERE WAS AN

         7  OPPORTUNITY TO DRIVE MORE PEOPLE TO THE PORTAL WITH THE

         8  CLIENT THAN MAYBE THEY HAD TAKEN ADVANTAGE OF?  I DON'T

         9  KNOW WHAT EVERYBODY'S CONCLUSION WAS, BUT I THINK--MY

        10  SENSE OF IT IS THAT WAS AN OPPORTUNITY.

        11  Q.   AND YOUR FOCUS WAS ON THE CONNECTED CLIENT AND

        12  DRIVING BUSINESS TO THE PORTAL BECAUSE THAT'S WHERE THE

        13  MONEY IS; CORRECT?

        14  A.   CORRECT.  IN MY VIEW, IN THE BUSINESS I'M IN,

        15  CORRECT.

        16  Q.   WOULD YOU AGREE WITH THE STATEMENT MADE TO AOL'S

        17  BOARD OF DIRECTORS THAT AOL INTENDED TO PLACE RENEWED

        18  EMPHASIS ON PROMOTING THE NETSCAPE CLIENT THROUGH AN

        19  AGGRESSIVE MARKETING STRATEGY?

        20  A.   AGAIN, THE MARKETING BUDGET AND PEOPLE WOULD HAVE TO

        21  SPEAK TO THAT.  I THINK THAT MAKES SENSE AS A GOAL.

        22  Q.   IS IT TRUE, IS IT NOT, THAT AOL CAN, IF IT BELIEVES

        23  IT'S WORTHWHILE TO DO SO, PROMOTE THE NETSCAPE BROWSER BY

        24  INTEGRATING COMMUNICATOR INTO THE AOL SERVICE AND

        25  DISTRIBUTING IT WIDELY ON CD'S?
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         1  A.   DO YOU MEAN BY THAT THAT WE COULD HAVE MICROSOFT BE

         2  THE DEFAULT BROWSER, BUT THEN WE COULD PUT A NETSCAPE

         3  BROWSER ON THE CD AND IT WOULD BE THERE, AND I GUESS

         4  PEOPLE, IF THEY WANT IT, THEY COULD SWITCH IT OUT?  IS

         5  THAT YOUR QUESTION?

         6  Q.   THAT'S MY QUESTION?

         7  A.   AND IS THAT LEGALLY PERMISSIBLE UNDER THE CONTRACT?

         8  Q.   I'M NOT ASKING ABOUT THE CONTRACT, BUT YOU COULD DO

         9  IF YOU WANTED TO PHYSICALLY; CORRECT?

        10  A.   PHYSICALLY.

        11  Q.   I'M NOT ASKING YOU ABOUT THE CONTRACT.

        12  A.   WELL, WE DON'T--TO MY KNOWLEDGE, WE DON'T HAVE AN

        13  INTEGRATED VERSION OF THE NETSCAPE BROWSER TODAY THAT

        14  WORKS, BUT YOU WANT ME TO ASSUME THAT IT DID WORK, COULD

        15  WE JUST LOAD MORE BITS ON TO A CD OF ANY SORT?

        16  Q.   YES, QUESTION ONE.

        17  A.   PHYSICALLY?

        18  Q.   YES.

        19  A.   YES.

        20  Q.   DO YOU EXPECT YOU WILL EVER GET AN INTEGRATED

        21  NETSCAPE BROWSER THAT WORKS?

        22  A.   YOU'RE ASKING ME TO SPECULATE ON THAT.  MY SENSE IS

        23  THAT WE CERTAINLY CAN.

        24  Q.   YOU CAN?

        25  A.   YES.
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         1  Q.   THANK YOU.

         2           NOW, IF YOU BELIEVE IT'S WORTHWHILE AS A COMPANY,

         3  AOL CAN PROMOTE THE NETSCAPE BROWSER BY OFFERING USERS AN

         4  EASY CHOICE AS THE INTERNET BROWSER FROM THE AOL SERVICE

         5  TO THE INTERNET, CAN'T YOU?

         6  A.   AGAIN, LEGALLY, UNDER THE AOL--UNDER THE MICROSOFT

         7  CONTRACT?

         8  Q.   WELL, LET'S LEAVE THE CONTRACT ASIDE.  COULDN'T YOU

         9  GO TO ONE-CLICK SWITCHING FROM IE TO NETSCAPE WITHIN YOUR

        10  SERVICE?

        11  A.   WE HAVEN'T, TO MY KNOWLEDGE, BEEN ABLE TO DO THAT SO

        12  FAR.  AT THIS POINT, THE SWITCHOUT WOULD BE VERY

        13  CUMBERSOME TO THE CONSUMER, BUT I MUST ADMIT I HAVE NEVER

        14  GONE THROUGH THE PROCESS.  I ONLY HEARD IT DESCRIBED TO

        15  ME.  AND I THINK WE TALKED ABOUT THIS IN OUR TESTIMONY THE

        16  LAST TIME I WAS HERE.

        17  Q.   NOW, YOU CAN ALSO, IF YOU WISH, PROMOTE THE NETSCAPE

        18  BROWSER BY PROMOTING DOWNLOADS FROM AOL, ICQ, AND

        19  COMPUSERVE BY PUTTING A "NETSCAPE NOW" BUTTON ON THE

        20  PAGES; CORRECT?

        21  A.   NOW, ARE WE TALKING LEGALLY OR PHYSICALLY?

        22  Q.   NO, PHYSICALLY.

        23  A.   COULD WE PHYSICALLY PUT UP A BANNER THAT SAYS COME TO

        24  NETSCAPE AND THEN IT TAKES YOU TO A WEB SITE AND THEN THE

        25  WEB SITE WOULD GIVE YOU SOME DESCRIPTION OF HOW TO
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         1  SUBSTITUTE THE TWO OUT?  I THINK THAT CAN BE DONE.

         2  Q.   OKAY.  AND JUST PUTTING--YOU'RE FAMILIAR WITH THE

         3  "NETSCAPE NOW" BUTTON, AREN'T YOU?

         4  A.   THE "NETSCAPE NOW" BUTTON WHERE?

         5  Q.   FOR DOWNLOADS FROM WEB SITES FOR NAVIGATOR?

         6  A.   YOU MEAN THAT EXIST OUT ON THE WEB?

         7  Q.   YES.

         8  A.   YES.

         9  Q.   COULD PUT ONE OF THOSE IN YOUR OWN WEB SITES, COULD

        10  YOU NOT?

        11  A.   WHEN YOU SAY YOUR OWN WEB SITES, YOU MEAN WITHIN THE

        12  AOL SERVICE?

        13  Q.   YES.

        14  A.   AGAIN, PHYSICALLY COULD WE PUT IT THERE?

        15  Q.   YES.

        16  A.   PHYSICALLY WE COULD, BUT IT WOULD BE VERY DIFFICULT

        17  FOR OUR MEMBERS TO GO AND DOWNLOAD IT AND THEN ACTUALLY

        18  USE IT.  I MEAN, IT'S NOT SOMETHING THAT WE WOULD DO, AT

        19  LEAST TO THE MASS MARKET, I MEAN.  I THINK WE USED TO HAVE

        20  SOME NETSCAPE DOWNLOAD BUTTON, BUT IT WAS SORT OF HARD TO

        21  FIND.

        22  Q.   DID YOU COME ACROSS DOWNLOAD NUMBERS, BY THE WAY,

        23  FROM NETSCAPE IN THE PROCESS OF WORKING ON THIS

        24  TRANSACTION?

        25  A.   TOTAL AMOUNT OF BROWSERS THAT WERE DOWNLOADED?
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         1  Q.   YEAH.

         2  A.   I'M SURE--

         3  Q.   I'M NOT ASKING YOU THE NUMBER.  DID YOU COME ACROSS

         4  SUCH NUMBERS?

         5  A.   I'M SURE IT WAS SHOWN TO ME AT SOME POINT.

         6  Q.   DID YOU LEARN WHAT PERCENTAGE OF NAVIGATOR AND

         7  COMMUNICATOR USERS HAD OBTAINED THEIR BROWSERS BY

         8  DOWNLOAD?

         9  A.   WELL, I KNOW IT'S A LOT, BUT THOSE USERS ARE NOT AOL

        10  USERS.

        11  Q.   OKAY.  IF AOL WISHES TO, IT CAN PROMOTE THE NETSCAPE

        12  BROWSER BY WORKING WITH PC OEM PARTNERS TO GET BOTH AOL

        13  AND COMMUNICATOR ON EVERY PC, CAN YOU NOT?

        14  A.   AGAIN, JUST SO I'M CLEAR, THE QUESTION IS COULD WE

        15  PHYSICALLY GO TO AN OEM AND ASK THEM TO LOAD THE BROWSER

        16  ON THE DESKTOP OR SOMETHING OF THAT NATURE FOR NETSCAPE?

        17  Q.   YES.

        18  A.   YES, WE COULD DO THAT.

        19  Q.   AND IS THERE ANYTHING THAT INHIBITS YOU FROM DOING

        20  THAT AS THE OWNER OF THE NETSCAPE BROWSER NOW THAT YOU OWN

        21  NETSCAPE?

        22  A.   WELL, COUPLE OF THINGS MIGHT INHIBIT US.  ONE IS

        23  OEM'S' ACCEPTANCE OF US DOING IT.

        24           ANOTHER THING THAT MIGHT INHIBIT US IS IF OTHER

        25  THIRD PARTIES WERE, YOU KNOW, REQUESTING THAT IT NOT BE
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         1  INCLUDED, SO IT COULD BE THE OEM, IT COULD BE OUTSIDE

         2  PARTIES.

         3           AND THEN WE WOULD HAVE TO LOOK AT FOR OURSELVES,

         4  YOU KNOW, HOW DO WE--ACROSS ALL THE THINGS WE TRY TO

         5  PROMOTE WITH OEM, IS THIS THE ONE THING.  SO, YOU HAVE

         6  THOSE THREE FACTORS ALL COMBINED THAT MAKE THE DECISION.

         7  Q.   NOW, IS THERE ANYTHING IN ANY OF THE DOCUMENTS YOU

         8  REVIEWED, AS YOU WERE WORKING ON THE NETSCAPE ACQUISITION

         9  AND THE SUN COLLABORATION, THAT SUGGESTS THAT AOL IS, IN

        10  ANY WAY, PREVENTED FROM DISTRIBUTING THE NETSCAPE CLIENT

        11  THROUGH OEM'S?

        12  A.   DID I LEARN OF ANYTHING VIS-A-VIS JUST THE WHOLE

        13  WORLD AT LARGE?

        14  Q.   ANY OF THE INFORMATION THAT CAME TO YOUR ATTENTION

        15  DURING YOUR WORK ON THE NETSCAPE ACQUISITION OR THE SUN

        16  COLLABORATION ANNOUNCED IN LATE NOVEMBER 1998.

        17  A.   I HAD HEARD THAT OEM'S HAD SOME RELUCTANCE ON

        18  CONTINUING TO PUT THE NETSCAPE BROWSER ON THEIR MACHINES.

        19  Q.   DO YOU KNOW WHETHER NETSCAPE IS ON MORE OR FEWER

        20  MACHINES TODAY THAN IT WAS IN NOVEMBER OF 1998?

        21  A.   I DON'T KNOW THE ANSWER.

        22  Q.   LET ME DIRECT YOUR ATTENTION TO DEFENDANT'S EXHIBIT

        23  2440, WHICH IS, AS I SAID, IN EVIDENCE UNDER SEAL, BUT I'M

        24  PERMITTED TO PUBLISH THE PAGE THAT ENDS 779.

        25           THE COURT:  I ONLY GO UP TO 624.  MAYBE WE ARE
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         1  LOOKING AT A DIFFERENT SERIES OF NUMBERS.

         2           MR. WARDEN:  2440 AT BATES NUMBER 341779.

         3           THE COURT:  I'M SORRY.  I WAS LOOKING AT ANOTHER

         4  VERSION.

         5           MR. WARDEN:  I'LL RESERVE THAT QUESTION FOR THE

         6  CLOSED SESSION, YOUR HONOR.

         7           THE COURT:  ALL RIGHT.

         8  BY MR. WARDEN:

         9  Q.   ARE YOU AWARE THAT DURING THE WORK THAT LED UP TO

        10  THIS TRANSACTION AND ITS EVENTUAL CLOSING THAT NETSCAPE

        11  EMPLOYEES WERE ADVISED TO AVOID SHARING COMPETITIVELY

        12  SENSITIVE INFORMATION UNLESS IT'S SPECIFICALLY REQUIRED BY

        13  THE CONTRACT WITH AOL, REMEMBER THAT ANY INFORMATION

        14  EXCHANGED MAY BE PROVIDED TO THE DOJ AND, THUS, TO

        15  MICROSOFT, AND ALSO REMINDED TO AVOID MAKING ANY WRITTEN

        16  STATEMENTS THAT COULD BE MISCONSTRUED OR TAKEN OUT OF

        17  CONTEXT?  WERE YOU AWARE OF THAT?

        18  A.   I MEAN, IF THERE WERE ANY KIND OF RULES OF ENGAGEMENT

        19  VIS-A-VIS NETSCAPE, I CERTAINLY WOULD HAVE BEEN COPIED ON

        20  IT SINCE I WOULD HAVE BEEN ONE OF THE PEOPLE TALKING TO

        21  NETSCAPE.

        22  Q.   THIS WAS WITHIN NETSCAPE.  DID YOU BECOME AWARE AFTER

        23  THE CLOSING THAT THEIR EMPLOYEES HAD BEEN SO ADVISED?

        24  A.   AFTER THE CLOSING OR BEFORE THE CLOSING?

        25  Q.   DID YOU BECOME AWARE THAT BEFORE THE CLOSING

                                                           57

         1  NETSCAPE'S EMPLOYEES HAD BEEN SO ADVISED?

         2  A.   MAYBE I'M MISUNDERSTANDING.  I THOUGHT YOU WERE

         3  TALKING ABOUT THE PERIOD FROM THE SIGNING OF THE DOCUMENT

         4  UNTIL THE CLOSING.

         5  Q.   I WAS.

         6  A.   TO THE CLOSING.

         7  Q.   I WAS.

         8  A.   I KNOW THAT WE--I JUST SEEM TO REMEMBER THAT WE HAD

         9  SOME RULES OF ENGAGEMENT TALKING TO THEM MOSTLY, AS I

        10  RECALL, BECAUSE WHAT IF THE DEAL DIDN'T CLOSE AND STUFF

        11  LIKE THAT.  I DIDN'T BECOME AWARE OF ANY INTERNAL NETSCAPE

        12  DOCUMENTS IN THAT REGARD AS TO HOW THEY WERE INSTRUCTED.

        13  Q.   OKAY.

        14           MR. WARDEN:  YOUR HONOR, I OFFER WHAT'S BEEN

        15  MARKED AS DEFENDANT'S EXHIBIT 2537, WHICH IS PRODUCED BY

        16  NETSCAPE IN THIS LITIGATION, AND IS AN E-MAIL TO A LARGE

        17  NUMBER OF PEOPLE, CAPTIONED "AOL PLANNING UPDATE," AND

        18  DATED FRIDAY, 18TH OF DECEMBER 1998.

        19           AND I OFFER AT THE SAME TIME WHAT'S BEEN MARKED

        20  AS DEFENDANT'S EXHIBIT 2436, WHICH IS ANOTHER NETSCAPE

        21  DOCUMENT, ENTITLED--THAT'S TO BE OFFERED UNDER SEAL,

        22  MS. WHEELER ADVISES ME--WHICH IS ANOTHER NETSCAPE DOCUMENT

        23  ENTITLED "AOL/NETSCAPE SYNERGY IDEAS, DRAFT 22 DECEMBER

        24  1998."

        25           I HAVE NO FURTHER QUESTIONS FOR THE WITNESS ABOUT
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         1  THESE DOCUMENTS.

         2           MR. BOIES:  YOUR HONOR, I HAVE NO OBJECTION TO

         3  DEFENDANT'S EXHIBIT 2537.

         4           MAY I INQUIRE OF COUNSEL WHETHER THERE HAS BEEN

         5  ANY ACCOMMODATION IN DEPOSITIONS LAID FOR DEFENDANT'S

         6  EXHIBIT 2436 AS TO WHO PREPARED IT AND WHEN, WHY AND UNDER

         7  WHAT CIRCUMSTANCES?

         8           MR. WARDEN:  MR. LACOVARA CONFIRMS THAT THERE IS

         9  NO DEPOSITION TESTIMONY ABOUT THIS DOCUMENT, BUT WE

        10  BELIEVE, BASED ON ITS CONTENTS--AND THAT'S ALL WE COULD

        11  SAY--THAT THE INTEGRATION TEAMS PREPARED IT.  IN ANY

        12  EVENT, IT'S PRODUCED BY NETSCAPE, AND THAT'S ALL WE CAN

        13  SAY.

        14           MR. BOIES:  YOUR HONOR, I WOULD OBJECT TO

        15  DEFENDANT'S EXHIBIT 2436.

        16           THE COURT:  I CERTAINLY DON'T KNOW WHAT IT IS.

        17           MR. WARDEN:  I THINK WHAT IT IS IS A LIST FROM

        18  ITS CAPTION--IT'S IN DRAFT FORM--OF SYNERGY IDEAS

        19  FOLLOWING THE CLOSING OF THE AOL/NETSCAPE TRANSACTION.

        20  THERE WERE TEAMS WORKING BETWEEN THE TWO COMPANIES ON

        21  THESE TOPICS BETWEEN THE SIGNING AND ANNOUNCEMENT OF THE

        22  PROPOSED ACQUISITION AT THE END OF NOVEMBER 1998 AND THE

        23  CLOSING ON INTO ABOUT MARCH 1999.

        24  BY MR. WARDEN:

        25  Q.   WHEN DID THE DEAL CLOSE, MR. COLBURN?
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         1  A.   I DON'T RECALL THE EXACT DAY.

         2  Q.   WELL, APPROXIMATELY.

         3  A.   I THINK IT CLOSED BEFORE MARCH 31.

         4  Q.   OKAY.  BEFORE THE END OF THE FIRST QUARTER OF 1999?

         5  A.   RIGHT.

         6  Q.   AND DURING THAT PERIOD, MR. COLBURN, WERE THERE TEAMS

         7  FROM THE TWO COMPANIES WORKING TOGETHER PURSUANT TO RULES

         8  OF ENGAGEMENT, AS YOU PUT IT?

         9  A.   AGAIN, I WAS NOT INVOLVED IN THAT, BUT THERE WAS SOME

        10  TEAMWORK--

        11           MR. WARDEN:  I THINK HE KNOWS THERE WERE TEAMS,

        12  YOUR HONOR.

        13           THE WITNESS:  I DON'T REMEMBER THE TEAMS, TO BE

        14  HONEST.

        15  BY MR. WARDEN:

        16  Q.   WERE THERE TEAMS--WAS MY QUESTION--WORKING?

        17  A.   AGAIN, YOU HAD JUSTICE ISSUES AND JUSTICE APPROVALS,

        18  AND WE FOLLOWED WHATEVER THOSE RULES OF ENGAGEMENT ARE

        19  WHEN YOU HAVE A MERGER THAT NEEDS JUSTICE APPROVAL.

        20           SO, WERE THERE TEAMS FROM EACH COMPANY?  AT SOME

        21  LEVEL THERE WERE TEAMS WORKING ON ISSUES.  WHAT THOSE

        22  ISSUES WERE AND WHAT THEY DID DURING WHAT PERIODS, I DON'T

        23  KNOW.

        24           THE COURT:  I'M GOING TO OVERRULE THE OBJECTION.

        25  I WILL ADMIT IT, BUT I DON'T KNOW WHAT IT'S PROBATIVE OF,
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         1  MR. WARDEN.  I REALLY DON'T.  AND I WILL ADMIT 2537 AS

         2  WELL.

         3           SO, DEFENDANT'S 2537 IS ADMITTED, AND 2436 IS

         4  ADMITTED.

         5                         (DEFENDANT'S EXHIBIT NOS. 2537 AND

         6                          2436 WERE ADMITTED INTO EVIDENCE.)

         7           THE COURT:  WITHOUT SOME TESTIMONY TO GIVE IT

         8  SOME CONTEXT, IT DOESN'T PROVE ANYTHING TO ME.

         9           MR. WARDEN:  YOUR HONOR, THE DOCUMENT WAS, AS I

        10  SAID, PRODUCED BY NETSCAPE--

        11           THE COURT:  THERE ARE LOTS OF THINGS IN MY FILES

        12  THAT I CAN'T SPEAK TO, AND I'M SURE THAT IT'S TRUE OF YOUR

        13  FILES.  YOU HAVE GOT TO HAVE A WITNESS THAT CAN GIVE IT

        14  SOME CONTEXT WHO HAVE SOME KNOWLEDGE ABOUT IT, BEFORE IT

        15  BECOMES PROBATIVE EVIDENCE.

        16           MR. WARDEN:  WELL, I DON'T WANT TO ARGUE THE

        17  POINT WITH YOUR HONOR, BUT THERE HAS BEEN A LOT OF--THERE

        18  HAVE BEEN A LOT OF DOCUMENTS ADMITTED IN THIS CASE, AND WE

        19  HAVE BEEN PROCEEDING, BASICALLY, SOMEWHAT WITH SUMMARY

        20  WITNESSES, AT LEAST.

        21           THE COURT:  WELL, THERE IS NO QUESTION ABOUT IT.

        22           MR. WARDEN:  HE'S NOT GOING TO KNOW EVERY

        23  DOCUMENT FROM NETSCAPE AND AOL.

        24           THE COURT:  AND THE SUMMARY WITNESSES, HE MAY

        25  HAVE SOME KNOWLEDGE BY REASON OF HEARSAY, BUT HE'S GOT
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         1  SOME KNOWLEDGE, AND THAT'S MORE HELPFUL THAN NO KNOWLEDGE

         2  AT ALL.  JUST A FREE-FLOATING DOCUMENT DOESN'T PROVE

         3  ANYTHING TO ME.

         4  BY MR. WARDEN:

         5  Q.   DO YOU AGREE WITH THE STATEMENT, MR. COLBURN, THAT

         6  IT'S A BENEFIT TO AOL TO OWN THE NETSCAPE CLIENT BECAUSE

         7  THAT IS A VIABLE ALTERNATIVE TO MICROSOFT AS A BROWSER

         8  PROVIDER TO AOL?

         9  A.   WHAT I WOULD SAY TO THAT STATEMENT IS THE PRIMARY

        10  REASON THAT WE PURCHASED NETSCAPE WAS THE RELATIONSHIP

        11  BETWEEN THE CONNECTED CLIENT AND THE PORTAL.  WE DID NOT

        12  BUY NETSCAPE BECAUSE OF THE BROWSER AS A STAND-ALONE,

        13  WHICH THAT STATEMENT SUGGESTS.  AND, OF COURSE, WE HAD

        14  ACCESS TO THE BROWSER IN SOME WAY OR ANOTHER BECAUSE

        15  NETSCAPE WAS ALWAYS INTERESTED, TO SOME EXTENT, IN HAVING

        16  US INTEGRATE IT.

        17           THE ONLY THING I CAN THINK OF REGARDING THAT

        18  STATEMENT IS SHOULD NETSCAPE EITHER GO OUT OF BUSINESS OR

        19  SHOULD NETSCAPE HAVE BEEN PURCHASED BY SOMEONE WHO WAS NOT

        20  INTERESTED IN CONTINUING THE BROWSER BUSINESS

        21  INDEPENDENTLY, AND WE WERE LOOKING AT LEAST TO HAVE

        22  ALTERNATIVES TO INTEGRATING IE JUST TO HAVE AS A BACKUP,

        23  AS WE'VE TESTIFIED EARLIER, I THINK THAT'S A BENEFIT, NOT

        24  A HIGH PRIORITY BENEFIT, BUT A BENEFIT.

        25  Q.   YOU KNOW THE NAMES "GECKO" AND "RAPTOR" AS CODE
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         1  NAMES?

         2  A.   I KNOW THE CODE NAMES "RAPTOR" AND "GECKO," YES.

         3  Q.   ARE THEY DIFFERENT CODE NAMES FOR THE SAME THING?

         4  A.   I HEARD PEOPLE SAY THAT, YES.

         5  Q.   YOU'RE AWARE MR. SCHULER SO TESTIFIED AT HIS

         6  DEPOSITION?

         7  A.   YES.  HE'S ONE WHO SHOULD KNOW.  WHETHER HE KNOWS, I

         8  DON'T KNOW.

         9  Q.   BUT YOU'RE WILLING TO ACCEPT HIS WORD FOR IT?

        10  A.   I WILL GO WITH HIM ON THIS ONE.

        11  Q.   OKAY.  AND ARE THEY THE CODE NAMES FOR THE SAME

        12  EMBEDDABLE WEB-BROWSER TECHNOLOGY FROM NETSCAPE THAT YOU

        13  GOT IN BETA IN SEPTEMBER OF 1998 OR THEREABOUTS?

        14  A.   THAT I DON'T KNOW.

        15  Q.   YOU DO NOT KNOW?

        16  A.   NO.

        17  Q.   WHO IS BILL HAWKINS?  I THINK YOU KNOW THAT.

        18  A.   YEAH.  BILL IS A FORMER EMPLOYEE OF AOL.

        19  Q.   WHEN DID HE CEASE BEING AN EMPLOYEE?

        20  A.   I WANT TO SAY AT LEAST 60 DAYS AGO OR SO.

        21  Q.   SOMETIME IN 1999?

        22  A.   YEAH.

        23  Q.   ALL RIGHT.

        24  A.   YES.

        25  Q.   AND HE WAS INVOLVED, AS WE DISCUSSED IN THE FALL, IN
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         1  THE TECHNICAL EVALUATIONS OF NAVIGATOR AND IE BACK IN '95

         2  AND '96; IS THAT CORRECT?

         3  A.   YEAH, BECAUSE HE CAME FROM THE BOOKLINK GROUP, WHICH

         4  WAS A BROWSER WE HAD BOUGHT, SO AT LEAST BACK IN THAT TIME

         5  HE WAS INVOLVED, AS I RECALL.

         6  Q.   DO YOU RECALL THAT HE WAS CRITICAL OF NETSCAPE'S

         7  TECHNOLOGY BACK IN 1995?

         8  A.   WELL, AGAIN, I REMEMBER FROM MY TESTIMONY BACK THEN

         9  AND YOU SHOWING ME DOCUMENTS ABOUT MONOLITHIC, AND I

        10  BELIEVE SOME OF THOSE WERE E-MAILS FROM HIM, AND I

        11  REMEMBER US SORT OF TALKING ABOUT WHAT DOES MONOLITHIC

        12  MEAN, AND DO I UNDERSTAND EVERYTHING HE'S WRITING ABOUT,

        13  AND AGAIN ME SAYING THAT SOME OF THIS IS

        14  ENGINEERING-SPEAK.

        15           AND I DO I BELIEVE THAT WE FELT OVERALL THERE

        16  WERE BENEFITS TO THE NETSCAPE TECHNOLOGY AND BENEFITS TO

        17  THE MICROSOFT TECHNOLOGY, BUT ONE OF THE BENEFITS OF THE

        18  MICROSOFT TECHNOLOGY WAS THE COMPONENTIZATION.  SO, I

        19  REMEMBER THAT WHOLE DISCOURSE.

        20  Q.   MY QUESTION REALLY WAS VERY SIMPLE AND DIDN'T GO TO

        21  THE BOTTOM LINE.  IT WAS JUST:  DO YOU RECALL THAT

        22  MR. HAWKINS WAS CRITICAL OF NETSCAPE BACK THEN?

        23  A.   AGAIN, THE CRITICAL IS JUST THE THING I'M COMMENTING

        24  ON.  I KNOW HE HAD SOME ISSUES WITH NETSCAPE AND ITS

        25  COMPONENTIZATION, OR ITS ABILITY TO BE COMPONENTIZED.
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         1  Q.   ARE YOU AWARE THAT IN JULY 1998 MR. HAWKINS BECAME

         2  IMPRESSED WITH STUNNING NEWS, AS HE PUT IT, FROM NETSCAPE

         3  THAT THEY HAD A DEMO OF THEIR LATEST WORK ON A DLL-BASED

         4  COMPONENTIZED BROWSER AT THAT TIME, ALSO KNOWN AS

         5  "RAPTOR"?

         6  A.   I DO REMEMBER THAT WE FELT LIKE NETSCAPE WAS MAKING

         7  PROGRESS IN COMPONENTIZING OR, AT LEAST, CREATING A

         8  DLL--WHETHER IT WAS BASED ON COMPONENTIZATION OR NOT, I

         9  DON'T RECALL--AS A GENERAL OVERVIEW.

        10           MR. WARDEN:  YOUR HONOR, AT THIS TIME I OFFER

        11  WHAT'S BEEN MARKED AS DEFENDANT'S EXHIBIT 2668, AN AOL

        12  INTERNAL--I HAVE NO QUESTIONS FOR THE WITNESS ABOUT THIS

        13  E-MAIL--FROM MR. HAWKINS, SUBJECT: RAPTOR DEMO.

        14           MS. WHEELER ADVISES ME THIS HAS BEEN REDACTED TO

        15  REMOVE MATERIAL THAT AOL'S COUNSEL DIDN'T WANT AVAILABLE

        16  ON THE PUBLIC RECORD, AND THE GOVERNMENT COUNSEL ARE

        17  INVITED AFTER COURT TO COMPARE THIS TO THE UNREDACTED

        18  VERSION TO SEE IF THEY HAVE ANY CONCERN WITH THAT.

        19           THE COURT:  OKAY.

        20           MR. BOIES:  WITH THAT UNDERSTANDING, YOUR HONOR,

        21  I HAVE NO OBJECTION.

        22           THE COURT:  DEFENDANT'S 2668 IS ADMITTED.

        23                         (DEFENDANT'S EXHIBIT NO. 2668 WAS

        24                          ADMITTED INTO EVIDENCE.)

        25  BY MR. WARDEN:
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         1  Q.   HAVE YOU EVER SEEN THAT BEFORE, BY THE WAY, 2668,

         2  MR. COLBURN?

         3  A.   NO.

         4  Q.   AND I NOW ASK YOU:  ISN'T IT TRUE THAT THIS

         5  EMBEDDABLE BROWSER IS, AT LEAST WHEN IT'S FINALLY PUT IN

         6  GOLD MASTER, FROM A TECHNICAL STANDPOINT, A VIABLE

         7  ALTERNATIVE TO INTERNET EXPLORER FOR YOUR AOL CLIENT?

         8  A.   WHEN YOU SAY "THIS BROWSER"--

         9  Q.   YEAH, THE GECKO-RAPTOR EMBEDDABLE BROWSER.

        10  A.   MY UNDERSTANDING IS THAT IT IS CLEARLY POSSIBLE FOR

        11  NETSCAPE TO HAVE AN EMBEDDABLE DLL FOR US TO USE.

        12  Q.   OKAY.

        13           MR. WARDEN:  YOUR HONOR, I ALSO OFFER AT THIS

        14  TIME DEFENDANT'S EXHIBIT 2513 UNDER SEAL.  THIS IS AN AOL

        15  DOCUMENT ENTITLED "NETSCAPE RAPTOR REPORT" DATED OCTOBER

        16  14, 1998.

        17           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        18           THE COURT:  DEFENDANT'S 2513 IS ADMITTED.

        19           MR. WARDEN:  THANK YOU, YOUR HONOR.

        20                         (DEFENDANT'S EXHIBIT NO. 2513 WAS

        21                          ADMITTED INTO EVIDENCE.)

        22           MR. WARDEN:  AND I HAVE PERMISSION FROM AOL'S

        23  COUNSEL TO PUBLISH ONE PAGE OF THIS DOCUMENT, WHICH IS THE

        24  SECOND PAGE, BATES NUMBERED 9:94.  AND I DIRECT THE

        25  COURT'S ATTENTION TO THE SECOND PARAGRAPH UNDER THE FIRST
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         1  HEADING "WHAT IS RAPTOR," THE FIRST SENTENCE OF THE SECOND

         2  PARAGRAPH WHICH READS, "FROM AOL'S VIEWPOINT, RAPTOR IS

         3  ALL THAT IS NECESSARY TO COMPLETE AN EMBEDDED BROWSER FOR

         4  THE AOL CLIENT."

         5  BY MR. WARDEN:

         6  Q.   NOW, IS THIS THE PRODUCT OR SOFTWARE CODE, OR

         7  WHATEVER TERM IT WOULD BE RIGHT TO USE, THAT YOU RECEIVED

         8  THE BETA FOR IN OR ABOUT SEPTEMBER OF 1998?

         9  A.   I MEAN, I WOULD BE GUESSING, BUT MY GUESS WOULD BE

        10  THAT IT IS.

        11  Q.   AND WHEN YOUR CONTRACTUAL ARRANGEMENTS WITH MICROSOFT

        12  EXPIRE WITH RESPECT TO BROWSERS, YOU, AOL, HAVE THE SOLE

        13  DISCRETION AS TO WHETHER TO ADOPT A NEW TECHNOLOGY FOR

        14  YOUR CLASSIC CLIENT AND WHAT TECHNOLOGY; ISN'T THAT

        15  CORRECT?

        16  A.   YES, I THINK IN THE SAME WAY THEY HAVE THE ABSOLUTE

        17  DISCRETION WHETHER TO KEEP US BUNDLED WITH THE OPERATING

        18  SYSTEM AND THE DESKTOP, WHICH IS IN THEIR SOLE DISCRETION.

        19           MR. WARDEN:  YOUR HONOR, I'M GOING TO APPROACH,

        20  BASICALLY, THE FINAL TOPIC I HAVE BEFORE THE CLOSED

        21  SESSION.

        22           THE COURT:  OKAY.

        23  BY MR. WARDEN:

        24  Q.   IT IS TRUE, IS IT NOT--AND I THINK YOU ALREADY

        25  SAID--THAT YOU AT AOL ARE WORKING ON MEANS OF PROVIDING

                                                           67

         1  INTERNET ACCESS THROUGH ALTERNATE DEVICES TO THE

         2  DESKTOP--ISN'T THAT CORRECT?--AND THE LAPTOP.

         3  A.   LIKE CELL PHONES, TELEPHONES?

         4  Q.   SET-TOP BOXES, CELL PHONES, HAND-HELD COMPUTERS,

         5  PAGERS AND SO ON; ISN'T THAT CORRECT?

         6  A.   WE HAVE STARTED IN THAT EFFORT, YES.

         7  Q.   AND YOU'RE STILL WORKING ON THAT EFFORT, ALONG WITH

         8  MANY OTHER COMPANIES, ARE YOU NOT?

         9  A.   WE ARE STILL WORKING ON THAT EFFORT, AND IT'S STILL

        10  IN ITS INFANT STAGES.

        11  Q.   DOES THAT WORK COME UNDER THE CAPTION WITHIN THE

        12  COMPANY OF, QUOTE, AOL ANYWHERE, CLOSED QUOTE?

        13  A.   YES, IT DOES.

        14  Q.   OKAY.  NOW, YOU HAD BEEN WORKING WITH SUN ON THE

        15  AOL/SUN COLLABORATION, EVEN BEFORE THE NETSCAPE

        16  ACQUISITION TALKS STARTED IN EARLY SEPTEMBER; IS THAT

        17  CORRECT?

        18  A.   WITH RESPECT TO WHAT WE CALL THE AOL PLATFORM OR THE

        19  SUN PLATFORM OR JUST THE PLATFORM DEAL, YES, WE HAD

        20  STARTED SOME WORK IN THAT AREA.

        21  Q.   AND THAT PLATFORM DEAL, AT LEAST IN PART, RELATES TO

        22  THESE ALTERNATE DEVICES; IS THAT CORRECT?

        23  A.   THAT'S CORRECT.

        24  Q.   OKAY.

        25           MR. WARDEN:  I ASK THAT THE WITNESS BE SHOWN, AND
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         1  I OFFER WHAT'S BEEN MARKED FOR IDENTIFICATION AS

         2  DEFENDANT'S EXHIBIT 2508, WHICH I'M ADVISED I SHOULD OFFER

         3  UNDER SEAL.  THIS IS A LETTER WITH--ACCOMPANIED BY WHAT IS

         4  CALLED "A VISION" FROM MR. MEWBORN OF SUN, WHOSE NAME WE

         5  HAVE SEEN EARLIER IN EARLIER DOCUMENTS TO JAY RAPPAPORT,

         6  VICE PRESIDENT OF BUSINESS AFFAIRS, AMERICA ONLINE.

         7           MR. BOIES:  MAY I INQUIRE OF COUNSEL WHETHER THIS

         8  IS A DOCUMENT PREPARED BY SUN AND SENT TO AOL?

         9           MR. WARDEN:  THAT'S OUR UNDERSTANDING, AND IT'S

        10  PRODUCED TO US BY AOL.

        11           MR. BOIES:  I HAVE NO OBJECTION, YOUR HONOR.

        12  BY MR. WARDEN:

        13  Q.   HAVE YOU SEEN THIS BEFORE, MR. COLBURN?

        14           THE COURT:  WAIT A MINUTE.

        15           OH, I FOLLOW YOU.  MEWBORN IS A SUN EMPLOYEE WHO

        16  IS RESPONSIBLE FOR THE RELATIONSHIP WITH AOL?

        17           MR. WARDEN:  RIGHT.

        18           THE COURT:  ALL RIGHT.  EXHIBIT'S DEFENDANT 2508

        19  IS ADMITTED UNDER SEAL.

        20                         (DEFENDANT'S EXHIBIT NO. 2508 WAS

        21                          ADMITTED INTO EVIDENCE.)

        22           MR. WARDEN:  THANK YOU, YOUR HONOR.

        23  BY MR. WARDEN:

        24  Q.   HAVE YOU SEEN THIS BEFORE, THIS LETTER OR PROPOSAL OR

        25  VISION OF A STRATEGIC BUSINESS PARTNERSHIP?
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         1  A.   I DON'T KNOW THAT I HAVE SEEN THIS.  I DON'T HAVE ANY

         2  RECALL OF IT.  I KNOW IT IS SENT TO A GENTLEMAN, JAY

         3  RAPPAPORT, WHO WORKS FOR ME.  AND IT LOOKS LIKE IT WAS

         4  SENT RIGHT AROUND THE LABOR DAY--AND I DON'T REMEMBER WHEN

         5  LABOR DAY WAS--WHICH I WAS OUT OF TOWN.  I DON'T

         6  KNOW--CERTAINLY WOULD HAVE BEEN AVAILABLE TO ME, BUT I

         7  DON'T KNOW WHETHER I EVER REVIEWED IT.

         8  Q.   AND MR. RAPPAPORT WORKS FOR YOU?

         9  A.   CORRECT.  I JUST SAID THAT.

        10  Q.   WELL, WHEN I ASK YOU A COUPLE OF QUESTIONS, I WOULD

        11  LIKE YOU TO JUST PUT THE DOCUMENT ASIDE, AND PART OF MY

        12  QUESTIONS I WILL RESERVE FOR THE CLOSED SESSION.

        13           BUT, IN THIS SESSION, CAN YOU TELL ME WHETHER YOU

        14  AGREE WITH THE STATEMENT, WHEREVER IT MIGHT BE MADE, THAT

        15  THE COMPUTER INDUSTRY IS AT THE ONSET OF ANOTHER MAJOR

        16  TECHNOLOGY DISLOCATION, WHICH, AT THE SOFTWARE LEVEL, IS A

        17  MIGRATION FROM CLIENT SERVER COMPUTING TO CLIENT AND

        18  SERVICES COMPUTING?

        19  A.   I DON'T REALLY KNOW WHAT THAT MEANS.

        20  Q.   DO YOU KNOW WHAT CLIENT AND SERVICES COMPUTING ARE?

        21  A.   CLIENT AND SERVICE COMPUTING?  NO, I DON'T.

        22  Q.   YOU DO NOT?

        23  A.   NO, I WOULD BE GUESSING.

        24  Q.   HOW ABOUT E-COMMERCE SERVICES ON THE SERVER?  WOULD

        25  THAT BE CLIENT AND SERVICES COMPUTING?
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         1  A.   I DON'T KNOW.

         2  Q.   ALL RIGHT.

         3  A.   I REALLY DON'T KNOW.  I NEVER HEARD THAT DESCRIBED AS

         4  THAT; LET ME PUT IT THAT WAY.

         5  Q.   WELL, IN WORDS THAT YOU MIGHT CHOOSE YOURSELF, WOULD

         6  YOU AGREE THAT THERE IS ANOTHER MAJOR TECHNOLOGY

         7  DISLOCATION ABOUT TO OCCUR IN THE COMPUTER INDUSTRY?

         8  A.   NO.

         9  Q.   YOU DO NOT?

        10  A.   A MAJOR DISLOCATION?

        11  Q.   YOU--

        12  A.   I DON'T SEE IT HAPPENING TODAY, NO.

        13  Q.   WEB-BASED APPLICATIONS ARE NOT GOING TO BE,

        14  E-COMMERCE AND SO ON?

        15  A.   TO ME THAT'S AN EVOLUTION, NOT A DISLOCATION.

        16  Q.   OKAY.  DO YOU AGREE THAT AS THIS EVOLUTION OCCURS,

        17  TECHNOLOGY MATTERS LESS IN TERMS OF SALES TO THE PUBLIC OF

        18  SOFTWARE?

        19  A.   SALES OF SOFTWARE?

        20  Q.   YES.

        21  A.   WHAT DO YOU MEAN?  LIKE SPREADSHEETS?

        22  Q.   WHATEVER.

        23  A.   "WHATEVER" IS IMPORTANT.  I THINK TECHNOLOGY IS

        24  CLEARLY GOING TO BE A MAJOR PIECE OF THE VALUE CHAIN NO

        25  MATTER WHAT HAPPENS BECAUSE IT ENABLES EVERYTHING ELSE TO
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         1  HAPPEN.

         2  Q.   OKAY.  I WILL COME BACK TO THAT DOCUMENT IN THE

         3  CLOSED SESSION.

         4           MAY I DIRECT YOUR ATTENTION, PLEASE, TO

         5  DEFENDANT'S EXHIBIT 2522.

         6           MR. WARDEN:  WHICH I OFFER, YOUR HONOR.  THIS IS

         7  ATTACHMENT 17, I'M TOLD, TO THE HART SCOTT RUBINO TRIAL,

         8  AND WITH THE GOVERNMENT ON THE ACQUISITIONS PRODUCED TO US

         9  BY THE ANTITRUST DIVISION.

        10           MR. BOIES:  YOUR HONOR, MAY I INQUIRE OF COUNSEL

        11  WHETHER IT IS COUNSEL'S REPRESENTATION THAT THIS WAS

        12  SOMETHING THAT WAS CREATED BY AOL?

        13           MR. WARDEN:  THIS IS SOMETHING--YES, THAT'S OUR

        14  UNDERSTANDING.  THIS IS CREATED BY AOL AND SUBMITTED TO

        15  THE ANTITRUST DIVISION AS PART OF ITS FILING IN HART

        16  SCOTT.

        17           MR. BOIES:  CREATED IN THE REGULAR COURSE OF

        18  BUSINESS?

        19           MR. WARDEN:  THIS IS AN ATTACHMENT TO THE FILING.

        20  WE DON'T HAVE THE WHOLE FILING.  AND WHETHER THIS WAS

        21  CREATED FOR THE PURPOSE OF SUBMISSION--IT'S A 4(C)

        22  DOCUMENT, WHICH, AS YOU KNOW, AND I'M SURE MOST OF YOUR

        23  COLLEAGUES, THAT'S THE REQUIRED DOCUMENTARY MATERIALS THAT

        24  COME INTO FILE, WHICH IS A VERY LIMITED CATEGORY OF

        25  DOCUMENTS.
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         1           MR. BOIES:  IS THERE ANY FOUNDATION AT ALL FOR

         2  THIS?

         3           MR. WARDEN:  NOT OTHER THAN THE FACT THAT IT'S A

         4  4(C), WHICH, IF MY RECOLLECTION IS CORRECT, IS MATERIAL

         5  PLACED BEFORE SENIOR MANAGEMENT OF THE BOARD IN CONNECTION

         6  WITH MAKING THE DECISION ON THE TRANSACTION.

         7           MR. BOIES:  ON THAT BASIS, I HAVE NO OBJECTION,

         8  YOUR HONOR.

         9           THE COURT:  DEFENDANT'S 2522 IS ADMITTED.

        10                         (DEFENDANT'S EXHIBIT NO. 2522 WAS

        11                          ADMITTED INTO EVIDENCE.)

        12           THE COURT:  THIS IS NOT UNDER SEAL?

        13           MR. WARDEN:  NO, IT IS NOT UNDER SEAL, YOUR

        14  HONOR.

        15  BY MR. WARDEN:

        16  Q.   AND I DIRECT YOUR ATTENTION--THE COURT'S AND THE

        17  WITNESS'S ATTENTION--TO THE SECOND PAGE, 33659, AND THE

        18  SECOND PARAGRAPH UNDER THE HEADING "JAVA."

        19           NOW, DO YOU SEE THAT COMMENT THERE, AND

        20  PARTICULARLY THE STATEMENT THAT THE NEXT GENERATION

        21  INTERNET DEVICES WILL HELP MEMBERS ACCESS AOL FROM

        22  ANYWHERE ANY TIME ON ANY DEVICE, CONSISTENT WITH THE AOL

        23  ANYWHERE STRATEGY?  DO YOU AGREE WITH THAT STATEMENT?

        24  A.   WELL, I AGREE WITH THE STATEMENT THAT IF AOL, IN SOME

        25  FORM OR OTHER, IS ON MULTIPLE DEVICES, THEN IT WILL EXTEND
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         1  ITS BRAND TO ALL EMERGING MASS-MARKET PLATFORMS.  I MEAN,

         2  THAT'S A CONSISTENT IDEA.

         3           I THINK WE ALSO DID LOOK FORWARD TO WORKING WITH

         4  SUN.

         5  Q.   OKAY, NOW--

         6  A.   WELL, WHETHER THE JAVA TECHNOLOGY WILL ACTUALLY HELP

         7  MEMBERS IN ACCESSING AOL FROM ANYWHERE ANY TIME, YOU KNOW,

         8  WE LOOK FORWARD TO DOING IT, AND WE HOPE IT DOES.  I DON'T

         9  THINK--YOU KNOW, I THINK THE JURY IS STILL OUT ON WHETHER

        10  IT ACTUALLY DOES.  THAT'S MY ONLY ISSUE WITH THAT.  THAT'S

        11  JUST HARD TO PARSE THROUGH.

        12           MR. WARDEN:  NOW I ASK THE WITNESS BE SHOWN, AND

        13  I OFFER A FINAL DOCUMENT IN OPEN SESSION, DEFENDANT'S

        14  EXHIBIT 2530 FOR IDENTIFICATION, WHICH IS AN E-MAIL FROM

        15  SCOTT MCNEALY AND ED ZANDER.

        16  BY MR. WARDEN:

        17  Q.   WHO ARE THEY, MR. COLBURN?

        18  A.   SCOTT IS THE CEO, I BELIEVE, AND CHAIRMAN.  AND ED--I

        19  DON'T KNOW--HE'S CERTAINLY THE COO.  I DON'T KNOW IF THEY

        20  DO LIKE THE PRESIDENT SPLIT LIKE AOL DOES IT, BUT ED'S IN

        21  CHARGE OF THE OPERATIONS.

        22  Q.   IS HE THE NUMBER TWO?

        23  A.   YEAH.

        24  Q.   TO ALL SUN EMPLOYEES, AND THIS HAS TO DO WITH THE

        25  ANNOUNCEMENT OF THE THREE-WAY TRANSACTION ON NOVEMBER 24.
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         1  I BELIEVE THAT'S NOVEMBER 24, 1998, NOT 1999.

         2           MR. BOIES:  WITH THAT CLARIFICATION, YOUR HONOR,

         3  I HAVE NO OBJECTION.

         4           THE COURT:  DEFENDANT'S 2530 IS ADMITTED.

         5                         (DEFENDANT'S EXHIBIT NO. 2530 WAS

         6                          ADMITTED INTO EVIDENCE.)

         7  BY MR. WARDEN:

         8  Q.   HAVE YOU SEEN THIS BEFORE OR HEARD OF MR. MCNEALY'S

         9  STATEMENTS TO HIS EMPLOYEES BEFORE ON THIS SUBJECT,

        10  MR. COLBURN?

        11  A.   THEY ALWAYS SAID SCOTT WAS FORWARD-LOOKING.

        12           I DON'T THINK I HAVE SEEN THIS DOCUMENT, NO.

        13  Q.   OKAY.  MESSRS. MCNEALY AND ZANDER SAY THERE THAT THE

        14  ANNOUNCEMENT OF THE TRANSACTIONS--IN CONNECTION WITH THE

        15  ANNOUNCEMENT OF THE TRANSACTIONS, THAT SUN AND AOL WILL

        16  JOINTLY DEVELOP A NEXT-GENERATION INTERNET DEVICE PLATFORM

        17  BASED ON JAVA TECHNOLOGY.

        18           DO YOU SEE THAT?

        19  A.   ARE YOU NOW IN THE SECOND-TO-LAST PARAGRAPH?  THIS IS

        20  A BIG VOLUME WIN FOR JAVA?

        21  Q.   WELL, I HAVEN'T GOTTEN THERE YET.

        22  A.   WHERE ARE YOU?

        23           I SEE.  ALSO JOINTLY DEVELOP A NEXT-GENERATION

        24  INTERNET DEVICE PLATFORM BASED ON JAVA TECHNOLOGY.

        25  Q.   AND THEN HE SAYS, "THIS MEANS WE WILL BE ABLE TO

                                                           75

         1  DELIVER"--THIS IS THE SECOND PARAGRAPH--"WEB APPLICATIONS

         2  TO THE DESKTOP VIA THE INDUSTRY'S BEST AND MOST OPEN

         3  BROWSER."

         4           DO YOU SEE THAT?

         5  A.   I DO.

         6  Q.   AND THAT TALKS ABOUT THE DESKTOP ITSELF; CORRECT?

         7  AND THEN HE GOES ON, "AND THEN THAT DESKTOP WILL BE

         8  PRACTICALLY ANYWHERE."

         9           IS THAT YOUR UNDERSTANDING OF WHAT THE FUTURE

        10  HOLDS AS WELL, MR. COLBURN?

        11  A.   WELL, I'M NOT EXACTLY CLEAR WHAT HE IS SAYING.  IN

        12  THE FUTURE--I DON'T KNOW WHAT THE FUTURE HOLDS, QUITE

        13  FRANKLY.  IT WOULD BE TOUGH TO BET ON WHAT THE FUTURE IS.

        14           I DO THINK THAT THE FUTURE HOLDS THAT THE PC'S

        15  WILL REMAIN THE PRIMARY COMPUTING DEVICE AROUND WHICH

        16  EVERYTHING ELSE WILL CENTER, AND THAT IS NOT GOING TO

        17  CHANGE, IN MY VIEW.

        18           I DO ALSO THINK, HOWEVER, THAT THERE WILL BE

        19  DEVICES, LIKE YOUR CELL PHONE, YOUR PHONE, WHERE YOU WANT

        20  TO ACCESS AND DO ONLINE WORK, ALSO REVOLVING AROUND THE

        21  PC, IF YOU WILL, AND THAT PEOPLE WILL WANT TO BE CONNECTED

        22  AMONG ALL THOSE DEVICES.

        23           AND THAT'S WHAT I THINK THE FUTURE WILL HOLD.

        24  WHETHER THAT'S WHAT HE'S TRYING TO ARTICULATE HERE OR NOT

        25  IS HARD TO UNDERSTAND.
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         1  Q.   OKAY.

         2           MR. WARDEN:  YOUR HONOR, I HAVE NO MORE QUESTIONS

         3  FOR THE OPEN SESSION.  I PROBABLY HAVE ABOUT 15 TO 20

         4  MINUTES IN THE CLOSED SESSION.  I DON'T KNOW HOW THE COURT

         5  AND MR. BOIES WANT TO PROCEED AT THIS POINT.

         6           THE COURT:  MR. BOIES SAID HE ESTIMATED ABOUT A

         7  HALF AN HOUR'S CROSS, AND THEN I EXPECT YOU WILL HAVE SOME

         8  REDIRECT.

         9           MR. WARDEN:  SHALL WE CONDUCT THE CLOSED SESSION

        10  FIRST THING IN THE MORNING?

        11           THE COURT:  HAVE THE CLOSED SESSION, AND THEN WE

        12  WILL RECONVENE TOMORROW MORNING.

        13           MR. WARDEN:  DO YOU WANT TO DO THE CLOSED SESSION

        14  NOW?  I WILL NEED ABOUT FIVE MINUTES TO GET READY FOR IT.

        15           THE COURT:  SURE.  WE WILL TAKE A RECESS AND

        16  RESUME IN CLOSED SESSION.

        17           (BRIEF RECESS.)

        18           (END OF PROCEEDINGS IN OPEN COURT.)

        19     (PAGES 77 THROUGH 93 UNDER SEAL.)

        20
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        22

        23

        24

        25
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         1           (PROCEEDING IN OPEN COURT.)

         2           (WHEREUPON, AT 5:08 P.M., THE HEARING WAS

         3  ADJOURNED UNTIL 9:30 A.M., WEDNESDAY, JUNE 16, 1999.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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