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         1                    P R O C E E D I N G S

         2           MR. WARDEN:  MR. ENGSTROM IS OUR NEXT WITNESS, AS

         3  YOUR HONOR KNOWS, AND MR. EDELMAN WILL CONDUCT HIS

         4  EXAMINATION.

         5           THE COURT:  VERY GOOD.  THANK YOU.

         6           MR. BOIES:  YOUR HONOR, MR. MALONE WILL CONDUCT

         7  THE EXAMINATION OF THE WITNESS.

         8           THE COURT:  ALL RIGHT.

         9          ERIC ENGSTROM, DEFENDANT'S WITNESS, SWORN

        10           MR. EDELMAN:  GOOD AFTERNOON, YOUR HONOR.

        11           THE COURT:  MR. EDELMAN, YOU MAY PROCEED.

        12           MR. EDELMAN:  THANK YOU, YOUR HONOR.

        13                      DIRECT EXAMINATION

        14  BY MR. EDELMAN:

        15  Q.   GOOD AFTERNOON, MR. ENGSTROM.

        16  A.   GOOD AFTERNOON.

        17  Q.   MR. ENGSTROM, DO YOU HAVE BEFORE YOU A COPY OF YOUR

        18  WRITTEN DIRECT TESTIMONY FILED WITH THIS COURT?

        19  A.   YES.

        20  Q.   HAVE YOU HAD AN OPPORTUNITY TO REVIEW YOUR WRITTEN

        21  DIRECT TESTIMONY RECENTLY, SIR?

        22  A.   YES, I HAVE.

        23  Q.   AND BASED ON THAT REVIEW, ARE THERE ANY CORRECTIONS

        24  THAT YOU WISH TO MAKE AT THIS TIME?

        25  A.   THREE, IF I CAN JUST FIND THEM HERE.
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         1           ON PAGE 53, PARAGRAPH 108, IN THE SECOND LINE OF

         2  THAT PARAGRAPH, IT SAYS "CLAIMS MADE IN JULY OF THIS

         3  YEAR."  IT SHOULD SAY "CLAIMS MADE IN JULY OF 1998."

         4           AND ON PAGE 52, PARAGRAPH 106--I APOLOGIZE FOR

         5  TAKING THEM IN THE WRONG ORDER--THE WORD--PHRASE "WHILE

         6  MINDCRAFT DID FIND," ABOUT THE MIDDLE OF THE PAGE IN THE

         7  PARAPHERNALIA, IT SHOULD SAY "WHILE MICROSOFT DID FIND."

         8           THE COURT:  DID FIND--"WHILE MICROSOFT DID FIND"?

         9           THE WITNESS:  YES, THE COMPANY NAME IS THE ONE

        10  THAT'S WRONG.

        11           THE COURT:  ALL RIGHT.

        12           THE WITNESS:  AND FINALLY, ON THE VERY LAST PAGE,

        13  PAGE 59, WHERE THE DATE IS RECORDED AS JANUARY 6, 1998, IT

        14  SHOULD BE JANUARY 6, 1999.

        15  BY MR. EDELMAN:

        16  Q.   MR. ENGSTROM, DO YOU KNOW WHETHER THE GOVERNMENT WAS

        17  ADVISED OF THOSE CORRECTIONS PRIOR TO YOUR TAKING THE

        18  STAND TODAY?

        19  A.   YES.

        20  Q.   LET ME ASK YOU, SIR, TO DIRECT YOUR ATTENTION TO

        21  PARAGRAPH 110 ON PAGES 54 TO 55 OF YOUR WRITTEN DIRECT

        22  TESTIMONY.

        23  A.   PARAGRAPH 110?

        24  Q.   YES, SIR.

        25           DO YOU SEE THAT THAT PARAGRAPH REFERS TO A
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         1  MEETING BETWEEN MICROSOFT AND APPLE ON DECEMBER 2, 1998?

         2  A.   YES.

         3  Q.   AND JUST FOR THE RECORD, WHAT WAS THE PURPOSE OF THAT

         4  MEETING, MR. ENGSTROM?

         5  A.   THAT MEETING WAS TO EVALUATE THE PATCH THAT WE HAD

         6  MADE TO THE APPLE'S QUICKTIME PLUG-IN INSTALLER, TO MAKE

         7  SURE THAT IT FIXED THE PROBLEMS THEY REPORTED.

         8  Q.   AND JUST BECAUSE THAT MAY BE JARGON TO SOME PEOPLE,

         9  INCLUDING ME, WHAT DO YOU MEAN BY "PATCH," SIR?

        10  A.   I'M SORRY.  A SMALL PROGRAM THAT WHILE--DOES NOT

        11  COMPLETELY INSTALL THE NETSCAPE PLUG-IN, IT JUST DOES SOME

        12  OF THE INSTALLATION, LIKE YOU WOULD PUT A PATCH ON YOUR

        13  CLOTHES.

        14  Q.   PLEASE DIRECT YOUR ATTENTION TO THE LAST SENTENCE OF

        15  PARAGRAPH 110; IT'S ON PAGE 55.

        16  A.   YES.

        17  Q.   YOU SEE IT SAYS, "REMARKABLY, APPLE HAS FAILED TO DO

        18  SO"?

        19  A.   YES, I SEE THAT.

        20  Q.   WAS THAT STATEMENT TRUE ON THE DATE YOU SIGNED YOUR

        21  TESTIMONY, MR. ENGSTROM?

        22  A.   YES, IT WAS.

        23  Q.   IS IT STILL TRUE?

        24  A.   NO.  ACTUALLY, ON FEBRUARY 16TH, WE RECEIVED A PIECE

        25  OF MAIL FROM APPLE WITH SOME OF THE INFORMATION WE NEEDED
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         1  TO FOLLOW UP ON SOME MINOR PROBLEMS THEY DISCOVERED AFTER

         2  APPLYING THE PATCH.

         3  Q.   AND JUST SO WE'RE CLEAR, YOU SAY FEBRUARY 16TH OF

         4  WHAT YEAR, MR. ENGSTROM?

         5  A.   1999.

         6  Q.   LAST WEEK, SIR?

         7  A.   YES.

         8  Q.   NOW, WITH THAT ADDITION AND THE CORRECTIONS, THE

         9  THREE CORRECTIONS YOU NOTED JUST EARLIER, DO YOU AFFIRM

        10  THE TRUTH OF YOUR DIRECT TESTIMONY?

        11  A.   I DO.

        12           MR. EDELMAN:  YOUR HONOR, I WOULD LIKE TO TURN TO

        13  THE EXHIBITS THAT HAVE ACCOMPANIED MR. ENGSTROM'S

        14  TESTIMONY.  I WOULD PROPOSE TO ADDRESS THESE IN THREE

        15  PARTS.  THERE ARE, I BELIEVE, FOUR EXHIBITS THAT HAVE

        16  ALREADY BEEN ADMITTED INTO EVIDENCE, AND THEY ARE

        17  GOVERNMENT EXHIBIT 274.  AND IF THE COURT PREFERS, I CAN

        18  IDENTIFY BRIEFLY WHAT THEY ARE FOR THE RECORD, BUT IF THE

        19  NUMBERS ARE SUFFICIENT--

        20           THE COURT:  NOT IF THEY HAVE ALREADY BEEN

        21  ADMITTED.  LET'S JUST GO TO THE ONES THAT HAVE NOT BEEN

        22  ADMITTED.

        23           MR. EDELMAN:  OKAY.  WITH RESPECT TO THOSE, YOUR

        24  HONOR, I WOULD LIKE TO TAKE THOSE IN TWO PARTS.  THE

        25  PLAINTIFFS AND MICROSOFT HAVE REACHED A STIPULATION WITH
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         1  RESPECT TO ALL BUT SIX OF THE EXHIBITS THAT ARE INCLUDED

         2  IN THE BOUND VOLUME BUT ARE NOT--BUT HAVE NOT YET BEEN

         3  ADMITTED INTO EVIDENCE.

         4           THE COURT:  ALL RIGHT.

         5           MR. EDELMAN:  WITH THE COURT'S PERMISSION, I

         6  WOULD PROPOSE TO HAND THAT UP TO THE CLERK AT THIS TIME.

         7           THE COURT:  FINE.

         8           ALL RIGHT.  LET THE RECORD REFLECT THAT THE

         9  EXHIBITS LISTED IN THE STIPULATION AND ORDER REGARDING

        10  EXHIBITS TO THE DIRECT TESTIMONY OF ERIC ENGSTROM DATED

        11  FEBRUARY 23RD, 1999, AND SIGNED THE SAME DATE AND ORDERED

        12  ADMITTED BY ME, ARE, IN FACT, ADMITTED AS EXHIBITS.

        13           MR. EDELMAN:  OF COURSE, WE APPRECIATE THE

        14  PLAINTIFFS' COOPERATION IN ARRIVING AT THAT STIPULATION.

        15  THERE ARE, HOWEVER, YOUR HONOR, SEVERAL EXHIBITS THAT ARE

        16  INCLUDED IN THE BOUND VOLUME THAT ACCOMPANIES

        17  MR. ENGSTROM'S TESTIMONY AS TO WHICH THE GOVERNMENT DOES

        18  HAVE OBJECTIONS.  AND WITH THE COURT'S PERMISSION, I WOULD

        19  PROPOSE TO ATTEMPT TO LAY SOME FOUNDATION FOR THOSE

        20  EXHIBITS AT THIS TIME.

        21           THE COURT:  ALL RIGHT.

        22           MR. EDELMAN:  I PROPOSE FIRST TO ADDRESS THE TWO

        23  MINDCRAFT REPORTS, REPORTS FROM MINDCRAFT, INC.  THEY ARE

        24  DEFENDANT'S EXHIBITS 1786 AND 1787.

        25  BY MR. EDELMAN:
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         1  Q.   MR. ENGSTROM, WOULD YOU DIRECT YOUR ATTENTION,

         2  PLEASE, TO THE BOUND VOLUME OF EXHIBITS THAT ACCOMPANIES

         3  YOUR TESTIMONY, AND PARTICULARLY TO DEFENDANT'S EXHIBIT

         4  1786.

         5  A.   YES.

         6  Q.   DO YOU HAVE THAT, SIR?

         7  A.   YES.

         8  Q.   AND DO YOU RECOGNIZE THAT DOCUMENT?

         9  A.   YES, I DO.

        10  Q.   WHAT DO YOU RECOGNIZE IT TO BE?

        11  A.   THIS WAS A REPORT THAT WAS PREPARED BY MINDCRAFT,

        12  WHICH WAS AN INDEPENDENT LABORATORY, TO EVALUATE THE PATCH

        13  THAT MICROSOFT HAD CREATED FOR QUICKTIME, APPLE'S

        14  QUICKTIME NETSCAPE PLUG-IN INSTALLER.  THIS PARTICULAR

        15  REPORT IS DATED NOVEMBER 4TH.

        16  Q.   NOW, PLEASE DIRECT YOUR ATTENTION TO THE NEXT

        17  EXHIBIT, DEFENDANT'S EXHIBIT 1787.

        18  A.   YES.

        19  Q.   DO YOU RECOGNIZE THAT DOCUMENT?

        20  A.   YES.  THIS IS A SUMMARY OF THE DETAILED REPORT THAT

        21  WAS 1786.

        22  Q.   WOULD YOU PLEASE DESCRIBE BRIEFLY, WITHOUT GOING INTO

        23  ANY DETAIL AS TO THE CONTENTS OF THE EXHIBITS, HOW THOSE

        24  DOCUMENTS CAME TO BE CREATED.

        25  A.   WE HIRED MINDCRAFT, WHICH WAS AN INDEPENDENT TESTING
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         1  LAB, TO VERIFY OUR PATCH AND TO ASCERTAIN WHETHER ANYTHING

         2  IN THE WINDOWS OPERATING SYSTEM HAD, YOU KNOW, PERFORMED

         3  ANY MALICIOUS ACTIONS AGAINST THE QUICKTIME PLUG-IN.

         4  Q.   ARE YOU FAMILIAR WITH THE CONTENTS OF DEFENDANT'S

         5  EXHIBIT 1786 AND 1787?

         6  A.   YES, I AM.

         7  Q.   ARE YOU PREPARED TO BE CROSS-EXAMINED ABOUT THE

         8  CONTENTS OF THOSE REPORTS TODAY?

         9  A.   YES, I AM.

        10           MR. EDELMAN:  WITH THAT FOUNDATION, YOUR HONOR,

        11  MICROSOFT WOULD OFFER DEFENDANT'S EXHIBITS 1786 AND 1787.

        12           MR. MALONE:  YOUR HONOR, WE CONTINUE TO OBJECT ON

        13  THE GROUNDS OF HEARSAY.  BOTH OF THESE ARE THIRD-PARTY

        14  REPORTS PREPARED BY AN OUTSIDE FIRM.  AND WHILE

        15  MR. ENGSTROM MAY BE ABLE TO ANSWER QUESTIONS ABOUT HIS

        16  KNOWLEDGE OF WHAT'S IN THERE, THERE IS NO ONE FROM

        17  MINDCRAFT EITHER AVAILABLE NOW OR HAS BEEN DEPOSED WHO

        18  COULD BE CROSS-EXAMINED ABOUT IT.  SO, WE WOULD OPPOSE

        19  THEIR INTRODUCTION IF THEY'RE OFFERED FOR THE TRUTH OF THE

        20  MATTERS THAT ARE ASSERTED IN THEM.

        21           THE COURT:  WELL, I'M SURE THEY ARE, BUT I'M

        22  GOING TO OVERRULE THE OBJECTION AND ADMIT THEM, AND I WILL

        23  DETERMINE WHAT WEIGHT THEY ARE TO BE GIVEN.

        24                         (DEFENDANT'S EXHIBIT NOS. 1786 AND

        25                          1787 WERE ADMITTED INTO EVIDENCE.)
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         1  BY MR. EDELMAN:

         2  Q.   MR. ENGSTROM, PLEASE DIRECT YOUR ATTENTION NOW TO

         3  DEFENDANT'S EXHIBIT 1840.

         4  A.   YES.

         5  Q.   DO YOU RECOGNIZE THAT DOCUMENT?

         6  A.   YES, I DO.

         7  Q.   AND WHAT IS IT?

         8  A.   IT IS A WEB PAGE THAT I ARRIVED AT OFF OF A LINK OFF

         9  APPLE'S WEB SITE WHICH DESCRIBES BUGS FOUND IN THE

        10  MACINTOSH OPERATING SYSTEM 8.5 RELEASE.

        11  Q.   ARE YOU PREPARED TO BE CROSS-EXAMINED REGARDING THE

        12  CONTENTS OF DEFENDANT'S EXHIBIT 1840?

        13  A.   YES, I AM.

        14           MR. EDELMAN:  YOUR HONOR, I WOULD OFFER

        15  DEFENDANT'S EXHIBIT 1840 AT THIS TIME.

        16           MR. MALONE:  AGAIN, YOUR HONOR, WE WOULD OBJECT

        17  ON HEARSAY GROUNDS.

        18           THE COURT:  VERY WELL.  OBJECTION IS OVERRULED.

        19           DEFENDANT'S 1840 IS ADMITTED, AND I WILL

        20  DETERMINE WHAT WEIGHT, IF ANY, IT IS TO BE GIVEN.

        21                         (DEFENDANT'S EXHIBIT NO. 1840 WAS

        22                          ADMITTED INTO EVIDENCE.)

        23  BY MR. EDELMAN:

        24  Q.   NOW, PLEASE DIRECT YOUR ATTENTION, MR. ENGSTROM, TO

        25  DEFENDANT'S EXHIBIT 2231.
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         1  A.   OKAY.

         2  Q.   DO YOU RECOGNIZE THAT DOCUMENT, SIR?

         3  A.   YES.  THIS IS A WEB PAGE THAT WAS PUBLISHED SHORTLY

         4  AFTER REALNETWORKS TESTIFIED AT SENATOR ORRIN HATCH'S

         5  COMMITTEE, ON A PROBLEM RELATING TO OUR PLAYER AND THE

         6  REALNETWORKS PLAYER.

         7  Q.   ARE YOU PREPARED TO BE CROSS-EXAMINED ABOUT THE

         8  CONTENTS OF DEFENDANT'S EXHIBIT 2231, MR. ENGSTROM?

         9  A.   ABSOLUTELY.

        10           MR. EDELMAN:  YOUR HONOR, MICROSOFT WOULD OFFER

        11  DEFENDANT'S EXHIBIT 2231 AT THIS TIME.

        12           THE COURT:  IT'S BEING OFFERED FOR THE TRUTH OF

        13  WHAT IS CONTAINED THEREIN?

        14           MR. EDELMAN:  IT'S REALLY BEING OFFERED, YOUR

        15  HONOR, CONSISTENTLY WITH PARAGRAPH, I BELIEVE IT'S 108 OF

        16  MR. ENGSTROM'S TESTIMONY THAT THAT IS WHAT THIS COMPANY

        17  HAS REPORTED WITH RESPECT TO WHAT IT FOUND.

        18           THE COURT:  ALL RIGHT.

        19           MR. MALONE:  YOUR HONOR, IF IT'S NOT BEING

        20  OFFERED FOR THE TRUTH, THEN I DON'T THINK WE HAVE A

        21  HEARSAY OBJECTION.  WE DO HAVE AN OBJECTION AS TO

        22  COMPLETENESS.  THE ARTICLE ITSELF SAYS, "FULL STORY TO

        23  FOLLOW."  THIS IS ONLY JUST A BLURB, A PREVIEW OF SOME

        24  SORT.  THE ENTIRE STORY IS NOT HERE, AND I WOULD OBJECT TO

        25  THIS PORTION BEING OFFERED WITHOUT THE ENTIRE STORY BEING
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         1  PRESENT.

         2           THE COURT:  YOU MEAN THAT THE SECOND PAGE IS NOT

         3  THE ENTIRE STORY?

         4           MR. MALONE:  CORRECT, YOUR HONOR.

         5           THE COURT:  ALL RIGHT.  I WILL ADMIT IT SUBJECT

         6  TO SUPPLEMENTATION BY PLAINTIFFS WHEN THEY ARE IN

         7  POSSESSION OF THE COMPLETE STORY.

         8                         (DEFENDANT'S EXHIBIT NO. 2231 WAS

         9                          ADMITTED INTO EVIDENCE.)

        10           MR. EDELMAN:  YOUR HONOR, WITH THE COURT'S

        11  PERMISSION, I WOULD ASK THAT MR. ENGSTROM RECEIVE A COPY

        12  OF A PROPERLY COPIED VERSION OF DEFENDANT'S EXHIBIT 2232.

        13  I'M ADVISED THAT THE COPY IN THE BOUND VOLUMES MAY BE OR

        14  IS INCOMPLETE.

        15           (DOCUMENT HANDED TO THE WITNESS.)

        16  BY MR. EDELMAN:

        17  Q.   MR. ENGSTROM, DO YOU RECOGNIZE DEFENDANT'S EXHIBIT

        18  2232?

        19  A.   YES, BOTH THE CORRECTED VERSION AND THE ONE IN THE

        20  BOOK.

        21  Q.   AND WHAT IS IT?

        22  A.   IT IS A WEB PAGE FROM SACK SOFTWARE WHERE THEY

        23  PUBLISH THEIR OWN VERSION OF A PATCH FOR THE APPLE'S

        24  NETSCAPE PLUG-IN INSTALLER, ALONG WITH THEIR CONCLUSIONS.

        25  Q.   CAN YOU EXPLAIN THE DIFFERENCE BETWEEN THE VERSION IN
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         1  THE BOUND VOLUMES AND THE VERSION THAT HAS JUST BEEN

         2  HANDED TO YOU.

         3  A.   YES.  THE SOURCECODE THAT'S PUBLISHED IN THIS PAGE,

         4  WHICH IS USED TO CREATE THE PATCH, IS NOT FORMATTED FOR A

         5  NORMAL EIGHT-AND-A-HALF-BY-ELEVEN PAGE.  SO, THE WAY WE

         6  HAD PRINTED IT OUT, THE FAR RIGHT-HAND TEXT HAD BEEN

         7  CLIPPED OFF.  I NOTICED THIS WHEN I WAS READING THE

         8  SOURCECODE TO MAKE SURE THAT IT WAS WHAT WE EXPECTED, AND

         9  WE JUST TURNED THE PAGE SIDEWAYS TO ALLOW THE TEXT TO BE

        10  SUPPLIED.

        11  Q.   DO YOU KNOW WHETHER PLAINTIFFS RECEIVED A COPY OF THE

        12  PROPERLY COPIED VERSION OF THIS EXHIBIT BEFORE TODAY, SIR?

        13  A.   YES.

        14  Q.   AND--

        15  A.   THEY HAVE.

        16  Q.   THANK YOU.

        17           ARE YOU FAMILIAR WITH THE CONTENTS OF THIS

        18  DOCUMENT?

        19  A.   YES, I AM.

        20  Q.   AND ARE YOU PREPARED TO BE CROSS-EXAMINED AS TO ITS

        21  CONTENTS?

        22  A.   YES, I AM.

        23           MR. EDELMAN:  WITH THAT FOUNDATION, YOUR HONOR,

        24  MICROSOFT WOULD OFFER DEFENDANT'S EXHIBIT 2232.

        25           MR. MALONE:  WE WOULD OBJECT AS TO HEARSAY, YOUR
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         1  HONOR.

         2           THE COURT:  ALL RIGHT.  OBJECTION IS OVERRULED.

         3  I WILL ADMIT IT FOR SUCH WEIGHT AS I DETERMINE IT'S

         4  ENTITLED TO RECEIVE.

         5                         (DEFENDANT'S EXHIBIT NO. 2232 WAS

         6                          ADMITTED INTO EVIDENCE.)

         7  BY MR. EDELMAN:

         8  Q.   AS A COMMENTARY, I GUESS, ON THE ABILITY OF--OUR

         9  ABILITY TO COPY THINGS PROPERLY, I THINK WE HAVE TO GO

        10  THROUGH THE SAME DRILL, MR. ENGSTROM, WITH RESPECT TO THE

        11  LAST EXHIBIT, DEFENDANT'S EXHIBIT 2233.

        12           WITH THE COURT'S PERMISSION, I WOULD ASK THAT A

        13  CORRECTED COPY OF THAT DOCUMENT BE PLACED BEFORE YOU.

        14           (DOCUMENT HANDED TO THE WITNESS.)

        15  Q.   DO YOU RECOGNIZE THIS DOCUMENT, SIR?

        16  A.   YES, I DO.

        17  Q.   WHAT IS IT?

        18  A.   THIS WAS A REPORT FROM ST LABS.  AGAIN, IT'S A

        19  SUMMARY DOCUMENT OF THAT TESTING THAT WE CONTRACTED WITH

        20  ST LABS TO DO.

        21           ST LABS DOESN'T WRITE SOFTWARE.  THEY ONLY

        22  CONDUCT TESTS ON SOFTWARE THAT IS PROVIDED TO THEM, SO WE

        23  ASKED THEM TO RUN TESTS ON THE PATCH WE'D MADE TO GET

        24  INDEPENDENT VERIFICATION OF THE RESULTS.  THE VERSION

        25  INCLUDED IN MY BOUND COPY OF MY EXHIBITS DID NOT HAVE THE
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         1  LAST PAGE, WHICH WAS THE RESULTS FROM NT 4 SB 3.  OTHER

         2  THAN THAT, THE REPORTS ARE IDENTICAL.

         3  Q.   DO YOU KNOW WHETHER PLAINTIFFS RECEIVED A COPY OF THE

         4  PROPERLY COPIED VERSION OR THE COMPLETE VERSION OF

         5  DEFENDANT'S EXHIBIT 2233 BEFORE TODAY?

         6  A.   YES, I DO, AND THEY DID.

         7  Q.   ARE YOU FAMILIAR WITH THE CONTENTS OF DEFENDANT'S

         8  EXHIBIT 2233?

         9  A.   YES, I AM.

        10  Q.   ARE YOU PREPARED TO BE CROSS-EXAMINED AS TO ITS

        11  CONTENTS?

        12  A.   YES, I AM.

        13           MR. EDELMAN:  WITH THAT FOUNDATION, YOUR HONOR,

        14  MICROSOFT WOULD OFFER DEFENDANT'S EXHIBIT 2233.

        15           THE COURT:  SAME OBJECTION?

        16           MR. MALONE:  SAME OBJECTION.

        17           THE COURT:  ALL RIGHT.  OBJECTION IS OVERRULED.

        18           DEFENDANT'S 2233 IS ADMITTED FOR SUCH WEIGHT AS I

        19  DETERMINE IT WILL RECEIVE.

        20                         (DEFENDANT'S EXHIBIT NO. 2233 WAS

        21                          ADMITTED INTO EVIDENCE.)

        22           MR. EDELMAN:  WITHOUT FURTHER ADO, YOUR HONOR,

        23  MICROSOFT TENDERS MR. ENGSTROM FOR CROSS-EXAMINATION.

        24           THE COURT:  ALL RIGHT.

        25                      CROSS-EXAMINATION
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         1           MR. MALONE:  GOOD AFTERNOON, YOUR HONOR.

         2  BY MR. MALONE:

         3  Q.   GOOD AFTERNOON, MR. ENGSTROM.  MY NAME IS PHILIP

         4  MALONE, AND I REPRESENT THE UNITED STATES.

         5  A.   GOOD AFTERNOON, MR. MALONE.

         6  Q.   NOW, I WOULD LIKE TO BEGIN BY TALKING A BIT ABOUT

         7  YOUR WRITTEN TESTIMONY.

         8           A LARGE PART OF YOUR TESTIMONY DESCRIBES A NUMBER

         9  OF MEETINGS AND CONVERSATIONS THAT YOU AND OTHER

        10  REPRESENTATIVES OF MICROSOFT HAD HAD WITH REPRESENTATIVES

        11  OF APPLE; CORRECT, SIR?

        12  A.   YES.

        13  Q.   AND THE MEETINGS AND CONVERSATIONS THAT YOU

        14  PERSONALLY PARTICIPATED IN THAT YOU DESCRIBED RANGED FROM

        15  APRIL OF 1997 UNTIL JUNE OF 1998; CORRECT?

        16  A.   YES.  THERE WAS A PHONE CALL WITH STEVE JOBS, WHICH

        17  THE TIME FRAME IS EITHER VERY LATE JUNE OR EARLY JULY, BUT

        18  EFFECTIVELY, YES.

        19  Q.   AND IN GENERAL, SIR, YOU REPORTED ON THE

        20  CONVERSATIONS OR THE MEETINGS THAT YOU HAD WITH APPLE TO

        21  YOUR SUPERIORS AT MICROSOFT, DID YOU NOT?

        22  A.   IN MOST CASES, YES.  NOT ALL CASES.

        23  Q.   AND IN AT LEAST SOME OF THOSE CASES, THE REPORTS THAT

        24  YOU SUBMITTED WERE DONE BY E-MAIL; CORRECT?

        25  A.   YES.  IF I DID ANY REPORTING OTHER THAN SIMPLE HALL
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         1  CONVERSATION, IT WAS AN E-MAIL.

         2  Q.   SO, IN EACH OF THE CASES WHERE YOU REPORTED ON A

         3  MEETING OR A CONVERSATION, YOU WOULD HAVE SENT AN E-MAIL

         4  TO YOUR SUPERIORS AT MICROSOFT; CORRECT?

         5  A.   YES, BEYOND, YOU KNOW, "MET WITH APPLE YESTERDAY; IT

         6  WAS FINE."

         7  Q.   IF IT WAS JUST THAT, YOU WOULD DO IT ORALLY.  IF IT

         8  WAS SOMETHING MORE, YOU WOULD SEND AN E-MAIL?

         9  A.   YES, THAT'S TRUE.  I WAS JUST TRYING TO BE VERY

        10  CLEAR.

        11  Q.   I APPRECIATE THAT.

        12           NOW, MR. ENGSTROM, AT SOME POINT YOU DELETED ALL

        13  OF YOUR E-MAILS RELATING TO ANY CONVERSATIONS OR MEETINGS

        14  THAT YOU HAD WITH APPLE THAT OCCURRED PRIOR TO THE END OF

        15  MAY OF 1998; CORRECT?

        16  A.   NO.  WHAT I DO IS I DELETE MAIL THAT IS TWO MONTHS

        17  OLD ON A REGULAR BASIS BECAUSE I WORK ON A HARD DISK ON A

        18  LAPTOP.  THE MACHINE IS FAIRLY OLD, THE REASON FOR THAT

        19  BEING I TEND TO TEST THE SOFTWARE MY GROUP IS PRODUCING,

        20  AND I LIKE TO MAKE SURE THAT IT RUNS ON WHAT A CUSTOMER'S

        21  MACHINE IS TYPICALLY TO BE.  SO, AS A ROUTINE BASIS, I

        22  DELETE ALL MAIL, YOU KNOW, TWO MONTHS OLD.

        23  Q.   IT'S THE CASE, ISN'T IT, THAT NO E-MAIL AUTHORED BY

        24  YOU THAT REPORTS ON ANY MEETINGS OR ANY CONVERSATIONS WITH

        25  APPLE BEFORE THE END OF MAY 1998 WAS PRODUCED TO THE
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         1  GOVERNMENT AS PART OF THIS LITIGATION?

         2  A.   I'M NOT SURE OF THAT, ONE WAY OR THE OTHER.

         3  Q.   ARE YOU AWARE OF ANY E-MAILS REPORTING ON

         4  CONVERSATIONS OR MEETINGS WITH APPLE THAT WERE PRODUCED

         5  BEFORE MAY, THE END OF MAY, 1998?

         6  A.   NO, I'M NOT AWARE OF ANY.

         7  Q.   AND YOU DON'T REFER TO OR ATTACH ANY IN YOUR WRITTEN

         8  DIRECT TESTIMONY, DO YOU, SIR?

         9  A.   NO.

        10  Q.   NOW, IN YOUR TESTIMONY YOU STATE THAT OVER TIME YOU

        11  HAVE ENGAGED IN DISCUSSIONS WITH APPLE AND WITH OTHER

        12  DEVELOPERS OF MULTIMEDIA SOFTWARE CONCERNING WHAT YOU CALL

        13  "STANDARDIZATION"; IS THAT RIGHT?

        14  A.   YES.

        15  Q.   AND ONE OF THE COMPANIES THAT YOU'VE TALKED TO OVER

        16  TIME ABOUT MULTIMEDIA SOFTWARE IS INTEL; CORRECT, SIR?

        17  A.   YES.

        18  Q.   IN FACT, YOU'VE HAD DISCUSSIONS WITH INTEL ABOUT

        19  SUN'S JAVA MULTIMEDIA API'S, HAVE YOU NOT?

        20  A.   YES.

        21  Q.   AND SUN'S JAVA MULTIMEDIA API'S ARE A JAVA-BASED FORM

        22  OF MULTIMEDIA TECHNOLOGY THAT, IN SOME WAYS, ACCOMPLISHES

        23  SIMILAR THINGS TO MICROSOFT'S MULTIMEDIA TECHNOLOGY OR

        24  APPLE'S MULTIMEDIA TECHNOLOGY; IS THAT GENERALLY TRUE?

        25  A.   IT'S GENERALLY TRUE.  I'M ACTUALLY NOT SURE HOW THEY
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         1  INTENDED TO IMPLEMENT THEM, YOU KNOW, AT THE LOWER LEVELS.

         2  CERTAINLY, THE POINT WAS THEIR INTERFACES WOULD BE EXPOSED

         3  THROUGH JAVA, IF THAT'S WHAT YOU MEAN BY "JAVA-BASED."

         4  Q.   AND IS IT ALSO--I'M SORRY.

         5  A.   NO, GO AHEAD.

         6  Q.   IS IT ALSO THE POINT THAT THE JAVA MULTIMEDIA API'S

         7  THAT WERE INTENDED TO ACCOMPLISH SOME OR MANY OF THE SAME

         8  MULTIMEDIA PLAYBACK FUNCTIONS THAT, FOR EXAMPLE,

         9  MICROSOFT'S DIRECTX OR APPLE'S QUICKTIME ACCOMPLISHED?

        10  A.   THERE ARE PORTIONS OF BOTH QUICKTIME AND--I APOLOGIZE

        11  IF THAT'S ME--BOTH APPLE'S QUICKTIME AND DIRECTX MEDIA,

        12  FOR THE MOST PART, THAT JAVA MEDIA COMPETES WITH.  THERE

        13  IS NOT A CLEAR SET OF JAVA MEDIA API'S THAT I'M AWARE OF

        14  THAT ADDRESS--THAT ADDRESS THE FUNCTIONALITY OF DIRECTX

        15  FOUNDATION.

        16  Q.   CERTAINLY, THE HIGHER LEVEL OF MICROSOFT'S DIRECTX,

        17  WHAT YOU CALLED "DIRECTX MEDIA," DOES COMPETE, AT LEAST TO

        18  SOME EXTENT, WITH PORTIONS OF THE JAVA MULTIMEDIA;

        19  CORRECT?

        20  A.   YES.

        21  Q.   NOW, DO YOU RECALL DISCUSSIONS WITH INTEL ABOUT SUN'S

        22  JAVA MULTIMEDIA API'S IN OR AROUND MAY OF 1997?

        23  A.   I HAD SOME DISCUSSIONS WITH THEM.  THE EXACT DATES I

        24  WOULD NEED TO BE REFRESHED ON, TO BE HONEST.

        25  Q.   HOW MANY DISCUSSIONS DO YOU RECALL HAVING WITH INTEL
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         1  ABOUT SUN'S JAVA MULTIMEDIA API'S?

         2  A.   I REMEMBER ONE MEETING IN PARTICULAR.  THERE WERE

         3  PROBABLY, YOU KNOW--BASED ON MY INTERACTIONS WITH INTEL IN

         4  THE PAST, THERE WERE PROBABLY SEVERAL AROUND THAT TIME.

         5  THAT TENDED TO BE THE WAY THINGS WERE DONE WITH INTEL.

         6  Q.   YOU ALSO RECALL DISCUSSING WITH INTEL ITS INVOLVEMENT

         7  IN WHAT WAS KNOWN AS "INTERACTIVE MPEG-4"?

         8  A.   YES, I REMEMBER HAVING AT LEAST ONE MEETING WITH THEM

         9  ABOUT INTERACTIVE MPEG-4.

        10  Q.   AND DID THOSE DISCUSSIONS OCCUR AT ABOUT THE SAME

        11  TIME AS THE DISCUSSIONS WITH INTEL ABOUT THE JAVA

        12  MULTIMEDIA?

        13  A.   YES, I BELIEVE SO.

        14  Q.   IN YOUR DISCUSSIONS WITH INTEL, WAS IT YOUR GOAL OR

        15  YOUR OBJECTIVE TO CONVINCE INTEL NOT TO WRITE JAVA

        16  MULTIMEDIA API'S FOR WINDOWS?

        17  A.   IN MY DISCUSSIONS WITH INTEL, IT WAS MY OBJECTIVE TO

        18  GET THEM TO WORK ON--YOU KNOW, WORK WITH DIRECTX AND MAKE

        19  DIRECTX BETTER RATHER THAN WORK WITH WHAT I VIEWED AS A

        20  COMPETITIVE TECHNOLOGY, YES.  I BELIEVE DIRECTX TECHNOLOGY

        21  WAS BETTER FOR MULTIMEDIA THAN JAVA MULTIMEDIA API'S WERE,

        22  AND I WANTED INTEL TO WORK WITH ME RATHER THAN WORK WITH

        23  SUN.

        24  Q.   LET ME BE SURE I UNDERSTAND YOUR TESTIMONY.

        25           YOUR GOAL WAS TO TRY TO CONVINCE INTEL TO WORK
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         1  WITH MICROSOFT'S MULTIMEDIA AND NOT WITH SUN'S COMPETING

         2  JAVA MULTIMEDIA; CORRECT, SIR?

         3  A.   MY GOAL WAS TO GET THEM TO WORK WITH US.  YOU KNOW, I

         4  WANTED TO BE THE BEST PARTNER I COULD BE FOR INTEL.

         5  Q.   AND, IN FACT, SIR, YOU WANTED MORE THAN THAT, DIDN'T

         6  YOU?  DIDN'T YOU ALSO WANT INTEL TO STOP HELPING SUN

         7  CREATE JAVA MULTIMEDIA API'S?

         8  A.   YES, THAT WOULD BE A GOAL OF BEING A GREAT PARTNER

         9  FOR THEM, IS THAT, YOU KNOW, THEY HAVE NO BAND WIDTH FOR

        10  OTHER PARTNERS.

        11  Q.   LET ME BE SURE I UNDERSTAND.  WHEN YOU SAY AS A

        12  PARTNER OF YOURS, THEY WOULD HAVE NO BAND WIDTH FOR OTHER

        13  PARTNERS, YOU MEAN THAT YOU WANTED THEM TO WORK WITH

        14  MICROSOFT AND NOT TO WORK WITH SUN OR WITH SUN'S

        15  MULTIMEDIA API'S; CORRECT, SIR?

        16  A.   YES, BUT THE WAY THAT YOU GO ABOUT THAT IS BY MAKING,

        17  YOU KNOW--THERE'S ONLY A LIMITED SET OF RESOURCES ANYONE

        18  HAS TO APPLY TO A PARTICULAR PROBLEM, AND MY GOAL WAS TO

        19  MAKE IT VERY ATTRACTIVE TO APPLY THOSE RESOURCES TO

        20  WORKING WITH DIRECTX.

        21  Q.   MR. ENGSTROM, LET ME ASK THAT YOU BE SHOWN A DOCUMENT

        22  THAT'S BEEN MARKED AS GOVERNMENT'S EXHIBIT 235.

        23           MR. MALONE:  WHICH IS ALREADY IN EVIDENCE, YOUR

        24  HONOR.

        25           (DOCUMENT HANDED TO THE WITNESS.)
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         1  BY MR. MALONE:

         2  Q.   AND TAKE A MOMENT, IF YOU WOULD, SIR, AND TAKE A LOOK

         3  AT GOVERNMENT'S EXHIBIT 235.

         4  A.   THANK YOU.

         5  Q.   PLEASE LET ME KNOW WHEN YOU HAD A CHANCE TO LOOK AT

         6  IT SUFFICIENTLY TO LET ME ASK YOU SOME QUESTIONS ABOUT IT.

         7           (WITNESS REVIEWS DOCUMENT.)

         8  Q.   AND IF IT WILL HELP TO SPEED YOUR REVIEW, I WILL BE

         9  ASKING PRIMARILY ABOUT THE FIRST PAGE AND THE VERY TOP OF

        10  THE SECOND PAGE.

        11  A.   I'M ALMOST DONE.

        12  Q.   YEAH, BUT FEEL FREE TO LOOK AT ANYTHING ELSE YOU

        13  BELIEVE YOU NEED TO, TO ANSWER MY QUESTIONS.

        14  A.   OKAY.

        15  Q.   FIRST OF ALL, THE MAJORITY OF THIS DOCUMENT IS AN

        16  E-MAIL THAT WAS SENT FROM YOU TO JOHN LUDWIG AND DAVID

        17  COLE ON MAY 26TH, 1997; CORRECT?

        18  A.   YES, FROM THE PART THAT SAYS "FROM ERIC ENGSTROM"

        19  DOWN.

        20  Q.   CORRECT.  AND THAT'S EVERYTHING EXCEPT THE VERY TOP?

        21  A.   YES.

        22  Q.   AND THE VERY TOP IS SIMPLY PAUL MARITZ FORWARDING

        23  THIS MESSAGE ON?

        24  A.   YES.

        25  Q.   OKAY.  LOOKING AT THE PART OF THE MESSAGE THAT YOU
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         1  WROTE--FIRST OF ALL, WHO WAS MR.--WHAT WAS MR. LUDWIG'S

         2  POSITION IN MAY OF 1997, WHEN HE WROTE THIS?

         3  A.   JOHN LUDWIG WAS TWO IN A BOX WITH DAVID COLE.  THEY

         4  WERE BOTH VICE PRESIDENTS OF THE INTERNET CLIENT AND

         5  COLLABORATION DIVISION.

         6  Q.   AND DID MR. LUDWIG FOCUS ON THE MULTIMEDIA PORTION OF

         7  THE CLIENT AND COLLABORATION DIVISION?

         8  A.   YES.

         9  Q.   AND WHAT ABOUT MR. COLE?

        10  A.   HE, I BELIEVE AT THIS TIME, FOCUSED MOSTLY ON JUST

        11  THE IE ISSUES.

        12  Q.   DID YOU REPORT TO EITHER/OR BOTH OF THESE GENTLEMEN

        13  AT THIS TIME?

        14  A.   I OFFICIALLY REPORTED TO BOTH, BUT FOR ALL INTENTS

        15  AND PURPOSES, I WORKED FOR JOHN LUDWIG.

        16  Q.   AND IN THIS E-MAIL YOU WERE ESSENTIALLY GIVING A

        17  STATUS UPDATE ON WHAT YOU WERE PLANNING TO DO WITH INTEL

        18  IN THE NEAR TERM; IS THAT CORRECT, SIR?

        19  A.   YES, OF A PARTICULAR MEETING.

        20  Q.   I'M SORRY?

        21  A.   IT WAS A PARTICULAR MEETING.

        22  Q.   OKAY.  IS THIS DESCRIBING WHAT YOU PLANNED TO DO AT A

        23  PARTICULAR UPCOMING MEETING?

        24  A.   NO.  THIS WAS GIVING THE RESULTS OF A PARTICULAR

        25  MEETING.
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         1  Q.   OKAY.  LOOK, IF YOU WOULD, AT THE END OF THE FIRST

         2  PARAGRAPH RIGHT BELOW THE "SEND" INFORMATION IN THE

         3  E-MAIL, THAT PARAGRAPH THAT BEGINS "HERE IS THE STATUS

         4  UPDATE."

         5           DO YOU SEE THE LAST SENTENCE THERE READS,

         6  "OBJECTIONS TO THIS SHOULD BE RAISED TO CRAIG AND I

         7  (SIC)"?

         8  A.   YES.

         9  Q.   DID YOU EVER RECEIVE ANY OBJECTIONS FROM ANYONE AT

        10  MICROSOFT TO WHICH YOU WROTE IN THIS E-MAIL, SIR?

        11  A.   NO.

        12  Q.   AND IF YOU LOOK RIGHT BELOW THERE, THERE IS A

        13  REFERENCE TO THE INTEL ARCHITECTURE LABS.

        14           DO YOU SEE THAT?

        15  A.   YES.

        16  Q.   AND WHAT WAS THE INTEL ARCHITECTURE LABS AT THE TIME

        17  OF THIS E-MAIL?

        18  A.   I'M NOT PERFECTLY CLEAR ON HOW THEY DESCRIBED THEIR

        19  CHARTER, BUT WHAT THEY DID, AS FAR AS MY INVOLVEMENT WITH

        20  THEM, IS THEY WOULD BUILD SOFTWARE THAT WAS PUSHING THE

        21  ENVELOPE OF THE PROCESSORS THAT INTEL BUILT, SO THEY WOULD

        22  PROVIDE PIECES OF CODE, USUALLY JUST SUBSETS OF COMPLETE

        23  SYSTEM SERVICES THAT WERE TARGETED AT MAKING--MAKING THEIR

        24  PROCESSORS LOOK GOOD.

        25  Q.   AND WHEN YOU SAY MAKING THE PROCESSORS LOOK GOOD, I
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         1  ASSUME YOU MEAN MAKING THEM WORK WELL WITH PARTICULAR

         2  TYPES OF FUNCTIONS OR ACTIVITIES?

         3  A.   YOU CAN'T REALLY TELL BY LOOKING AT A COMPUTER

         4  WHETHER IT HAD A FAST PROCESSOR, OR NOT UNLESS IT HAS--IS

         5  DOING SOMETHING THAT ACTUALLY UTILIZES THAT POWER.  AND SO

         6  WHAT INTEL WOULD DO IS MAKE THINGS THAT DID PARTICULAR

         7  VISUAL EFFECTS ON THEIR FASTER PROCESSORS SO THAT

         8  CUSTOMERS COULD CLEARLY IDENTIFY THEM.

         9  Q.   AND AT LEAST SOME OF THE ACTIVITIES THAT THE INTEL

        10  ARCHITECTURE LABS WAS DOING AT THIS TIME TO MAKE THEIR

        11  PROCESSORS LOOK BETTER, IN YOUR WORDS, HAD TO DO WITH

        12  ENHANCING THE MULTIMEDIA CAPABILITIES OF THOSE PROCESSORS;

        13  CORRECT?

        14  A.   ENHANCING THE SOFTWARE THAT RUNS ON THOSE PROCESSORS

        15  IN THE MULTIMEDIA SPACE, YES.

        16  Q.   SO THAT THE PROCESSORS WITH THE SOFTWARE RUNNING ON

        17  THEM COULD BE BETTER OR FASTER OR LOOK BETTER AT

        18  MULTIMEDIA APPLICATIONS; CORRECT?

        19  A.   I DON'T MEAN TO BE VERY DETAILED, BUT THE SOFTWARE

        20  DIDN'T MAKE IT FASTER.  IN FACT, MOST OF THE INTEL

        21  SOFTWARE WAS NOT PARTICULARLY WELL-TUNED TO THEIR

        22  PROCESSORS.  BUT IT DID ALLOW SPECIAL EFFECTS, IF YOU

        23  WILL, TO BE DEMONSTRATED ON THEIR PROCESSORS FOR WHICH

        24  THERE WAS NO OTHER SOFTWARE AT THE TIME THAT DID.

        25  Q.   IS IT THE CASE THAT THE MULTIMEDIA SOFTWARE INTEL WAS
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         1  WORKING ON WAS DESIGNED TO ACHIEVE BETTER OR MORE

         2  INTERESTING, FOR EXAMPLE, SPECIAL EFFECTS, AS YOU DESCRIBE

         3  IT, THAN WOULD HAVE BEEN POSSIBLE WITHOUT THAT SOFTWARE?

         4  A.   THAT'S INTEL'S OPINION, YES.

         5  Q.   AND THAT WAS THEIR GOAL, AS YOU UNDERSTOOD IT?

         6  A.   THAT WAS THEIR GOAL, AS I UNDERSTOOD IT.

         7  Q.   NOW, MICROSOFT'S GOAL, AS YOU DESCRIBE HERE AT THE

         8  BEGINNING OF THE SECOND PARAGRAPH, FOR YOUR INTERACTIONS

         9  WITH THE INTEL ARCHITECTURE LABS IS THAT ALL OF THEIR

        10  EFFORTS ARE NEUTRAL OR POSITIVE FOR "OUR STRATEGIC

        11  MULTIMEDIA INITIATIVES"; CORRECT, SIR?

        12  A.   YES.

        13  Q.   AND WHY WERE YOU CONCERNED THAT INTEL ARCHITECTURE

        14  LABS'S EFFORTS BE AT LEAST NEUTRAL FOR MICROSOFT'S

        15  STRATEGIC MULTIMEDIA INITIATIVES?

        16  A.   WELL, I ACTUALLY THINK "CONCERN" IS PROBABLY TOO HARD

        17  A WORD, BUT THE REASON FOR INTERACTING WITH INTEL IS--ON

        18  THIS--ON THIS SUBJECT, WAS WE WANTED THE TECHNOLOGY THEY

        19  WERE BUILDING TO BE--TO BE GREAT TECHNOLOGY FOR WINDOWS

        20  AND FIT WELL WITH DIRECTX.  DIDN'T WANT IT TO BE, YOU

        21  KNOW, SOMETHING THAT YOU COULDN'T ACCESS FROM DIRECTX,

        22  FEATURES THAT WERE--THAT CAUSED PEOPLE TO GO ELSEWHERE FOR

        23  THEIR MULTIMEDIA SERVICES.

        24  Q.   WOULD IT BE FAIR TO CHARACTERIZE WHAT YOU JUST SAID,

        25  SIR, AS YOU DIDN'T WANT THE INTEL ARCHITECTURE LABS'S
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         1  EFFORTS TO MAKE MULTIMEDIA SOFTWARE, MULTIMEDIA TECHNOLOGY

         2  FOR MICROSOFT'S COMPETITORS BETTER OR MORE ATTRACTIVE?

         3  A.   I WOULD PREFER IF INTEL WAS GOING TO INVEST IN

         4  MULTIMEDIA FOR THEM TO INVEST BASED ON OUR ARCHITECTURE.

         5  THAT'S TRUE.

         6  Q.   AND PART OF YOUR EFFORTS HERE WAS TO TRY TO ENSURE

         7  THAT THEY DIDN'T INVEST THEIR EFFORTS WITH COMPETING

         8  MULTIMEDIA SOFTWARE; ISN'T THAT CORRECT?

         9  A.   YES, I WAS TRYING TO BE A BETTER PARTNER TO THEM THAN

        10  SUN WAS, ABSOLUTELY.

        11  Q.   AND ONE OF THE WAYS, AT LEAST AS YOU DESCRIBE

        12  HERE--AND I TAKE IT AS YOU DESCRIBED TO INTEL IN YOUR

        13  MEETING WITH THEM--TO DO THAT WAS BY GETTING INTEL TO STOP

        14  HELPING SUN CREATE JAVA MULTIMEDIA API'S; IS THAT CORRECT?

        15  A.   ACTUALLY, THAT'S A SUMMARY POINT OF WHAT THE

        16  PARAGRAPH EXPLAINS.

        17           I MEAN, THE BASIC POINT OF THAT BULLET POINT WAS

        18  TO COMMUNICATE TO MY BOSS, "HEY, YOU KNOW, WE HAVE BEEN

        19  NOT PAYING ENOUGH ATTENTION TO INTEL.  THEY HAVE DECIDED

        20  THAT, YOU KNOW, WE DON'T WANT TO WORK WITH THEM OR

        21  WHATEVER, AND THEY'RE OFF WORKING WITH SUN."  I DON'T

        22  NECESSARILY UNDERSTAND THIS BECAUSE SUN COMPETES WITH THEM

        23  IN THE PROCESSOR SPACE.

        24           THE WHOLE POINT OF JAVA IS TO MAKE, YOU KNOW,

        25  PROCESSORS A COMMODITY PART, WHICH WAS, YOU KNOW, COUNTER
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         1  TO INTEL'S BUSINESS GOALS, AS I UNDERSTOOD THEM.

         2           YOU WILL NOTICE HERE, THE LAST SENTENCE IN THIS

         3  PARAGRAPH, "WE BELIEVE THAT IN THE ABSENCE OF CLEAR

         4  DIRECTION AND ENGAGE IN PARTNERSHIP WITH US, THEY WILL END

         5  UP WORKING WITH WHOMEVER SEEMS TO BE MAKING THE MOST NOISE

         6  IN MULTIMEDIA AT THE MOMENT," AND THAT'S EXACTLY THE

         7  BEHAVIOR THEY EXHIBITED.  THEY REALLY WANT SOMETHING THAT

         8  SHOWS OFF THEIR PROCESSORS, WHICH IS COMPLETELY

         9  UNDERSTANDABLE.  AND WHEN WE IGNORE THEM, THEY WILL GO TRY

        10  TO FIND OTHER PEOPLE TO WORK WITH THEM, AND I FELT I HAD

        11  BEEN DOING A BAD JOB OF BEING A PARTNER FOR THEM.

        12  Q.   LET ME FOCUS ON WHAT YOU DESCRIBE AS THE SUMMARY

        13  SENTENCE FOR THAT PARAGRAPH, THE LAST BULLET POINT ON THE

        14  PAGE, AND READ THE ENTIRE SENTENCE.  IT SAYS AS YOU WROTE

        15  HERE, "INTEL TO STOP HELPING SUN CREATE JAVA MULTIMEDIA

        16  API'S, ESPECIALLY ONES THAT RUN WELL, I.E. NATIVE

        17  IMPLEMENTATIONS ON WINDOWS."

        18           DO YOU SEE THAT?

        19  A.   YES.

        20  Q.   NOW, WOULDN'T IT BE BENEFICIAL FOR MICROSOFT TO HAVE

        21  MORE APPLICATIONS, EVEN IF THEY WERE JAVA MULTIMEDIA

        22  APPLICATIONS, THAT RAN WELL ON WINDOWS?

        23  A.   OH, I DON'T HAVE ANY PROBLEM AT ALL WITH JAVA

        24  APPLICATIONS RUNNING ON WINDOWS.  I USED TO MANAGE ONE OF

        25  THE LARGEST JAVA EFFORTS FOR WINDOWS IN THE WORLD AT THE
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         1  TIME.

         2           WHAT THIS PARTICULAR STATEMENT SAYS IS IF WE ARE

         3  GOING TO HAVE INTEL BUILDING API'S OF WHICH DIRECTX IS

         4  AVAILABLE THROUGH JAVA, YOU KNOW, WE WOULD LIKE THEM TO

         5  WORK ON OUR API'S, BASICALLY.

         6           THIS SENTENCE, ESPECIALLY ONES THAT RUN WELL ON

         7  WINDOWS, SIMPLY IMPLIES THE FACT THAT MY PERSONAL BELIEF

         8  THAT API'S THAT ARE WRITTEN FOR MULTIMEDIA ENTIRELY IN THE

         9  JAVA LANGUAGE PRODUCED PERFORMANCE THAT'S SO BAD FOR THE

        10  PARTICULAR--FOR MULTIMEDIA BECAUSE IT NEEDS A LOT OF

        11  PERFORMANCE, THAT I DON'T REALLY CARE ABOUT THOSE BECAUSE

        12  THEY'RE--THEY'RE NOT THE LEAST BIT INTERESTING FOR

        13  CUSTOMERS, IN MY OPINION.

        14  Q.   WELL, YOU REFER TO SOFTWARE THAT IS WRITTEN SO ITS

        15  PERFORMANCE IS SO BAD, BUT WHAT YOU SAY HERE IN THIS

        16  EXHIBIT IS STOP GETTING INTEL TO STOP HELPING SUN WITH

        17  JAVA MULTIMEDIA API'S, ESPECIALLY ONES THAT RUN WELL ON

        18  WINDOWS; CORRECT, SIR?

        19  A.   RIGHT.  I WANTED THEM TO WORK WITH MY GROUP AT

        20  MICROSOFT RATHER THAN WORK WITH WHAT I VIEWED AS

        21  COMPLETELY COMPETING SET OF MULTIMEDIA API'S AT THE TIME.

        22           AND, YOU KNOW, THERE IS A BIG DIFFERENCE BETWEEN,

        23  YOU KNOW, GOING DOWN AND WINNING INTEL'S BUSINESS,

        24  EFFECTIVELY, AND GETTING THEM TO PARTNER WITH US AND

        25  PREVENT THEM FROM DOING THAT, IN MY OPINION.
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         1  Q.   THE LANGUAGE YOU USE HERE, SIR, IS INTEL TO STOP

         2  HELPING SUN CREATE THESE API'S.

         3  A.   ABSOLUTELY.  THAT'S THE LANGUAGE I USE.  IF I'M A

         4  GOOD ENOUGH PARTNER TO THEM, THEY WILL STOP WORKING WITH A

         5  COMPETITOR OF THEIRS, SUN, TO BUILD API'S THAT COMPETE

         6  WITH DIRECTX.  THAT DOESN'T MEAN I'M GOING TO PREVENT THEM

         7  FROM DOING THAT.  IT'S MY GOAL:  TO WIN THEIR BUSINESS.

         8  Q.   AND IT WAS YOUR GOAL HERE SPECIFICALLY TO TRY TO

         9  PREVENT THEM FROM WORKING WITH SUN?

        10  A.   NO, IT WAS NOT MY GOAL TO PREVENT THEM.  I SAID THAT

        11  THREE TIMES NOW.  THERE IS A DIFFERENCE BETWEEN THE WORD

        12  "STOP" AND THE WORD "PREVENT."  PREVENT WOULD MEAN I WAS

        13  GOING TO ACTIVELY DO SOMETHING TO PROHIBIT INTEL OR, IN

        14  SOME WAY, BLOCK THEM FROM SUPPORTING SUN.  THIS SENTENCE

        15  SIMPLY SAYS I WAS GOING TO TRY TO GO WIN THEIR BUSINESS.

        16  Q.   LOOK, IF YOU WOULD, AT THE TOP OF THE NEXT PAGE WHERE

        17  IT SAYS "PROPOSED ACTIONS," AND YOU WRITE THERE THAT INTEL

        18  AGREES TO STOP HELPING JAVASOFT IN ANY AREA WHERE

        19  MICROSOFT AGREES TO SHIP INTEL TECHNOLOGY AS PART OF

        20  DIRECTX MEDIA.

        21           DO YOU SEE THAT?

        22  A.   YES.

        23  Q.   IS THAT SOMETHING THAT INTEL ACTUALLY AGREED TO IN

        24  THE MEETING OR THE DISCUSSION THAT YOU REPORT HERE?

        25  A.   IT WAS SOMETHING WE WERE CONSIDERING, BECAUSE WHAT
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         1  THEY WANTED MORE THAN ANYTHING IS FOR RDX AND RSX TO BE

         2  DISTRIBUTED.  THAT WAS THEIR PIECES OF TECHNOLOGY THAT DO

         3  BASICALLY ENHANCED FUNCTIONALITY ON TOP OF SOMETHING LIKE

         4  DIRECTDRAW AND ENHANCED FUNCTIONALITY ON TOP OF SOMETHING

         5  LIKE DIRECTSOUND.

         6  Q.   AND WHEN YOU SAY INTEL WANTED THEM VERY MUCH TO BE

         7  DISTRIBUTED, YOU MEAN THEY WANTED MICROSOFT TO DISTRIBUTE

         8  THEM WITH WINDOWS; CORRECT, SIR?

         9  A.   YES, BECAUSE THESE PARTICULAR PIECES OF TECHNOLOGY

        10  DON'T STAND BY THEMSELVES.  THEY'RE--AS I DESCRIBED

        11  EARLIER, INTEL BUILDS PIECES THAT PUSH THE VALUE OF THEIR

        12  PROCESSOR, AND AS SOON AS THAT PROCESSOR IS OUT IN THE

        13  WORLD, THEY LOSE INTEREST IN THAT PIECE OF SOFTWARE.  SO,

        14  NOT ONLY DO THEY WANT AN INFRASTRUCTURE, IF YOU WILL, OF

        15  FUNCTIONALITY TO PUT THAT PIECE INTO, BUT THEY ALSO WANT

        16  SOMEBODY TO BASICALLY ASSUME SUPPORT AND MAINTENANCE FOR

        17  THAT PIECE GOING FORWARD.

        18  Q.   AND WHAT YOUR PROPOSED ACTION HERE WAS WAS THAT

        19  ANYWHERE THAT MICROSOFT WOULD AGREE TO SHIP THIS INTEL

        20  TECHNOLOGY, INTEL WOULD THEN AGREE TO STOP HELPING

        21  JAVASOFT FOR THAT SAME KIND OF TECHNOLOGY; CORRECT?

        22  A.   ACTUALLY, THE OTHER REASON IT SAYS INTEL TO SEE AT

        23  THE BOTTOM OF THIS BULLET POINT, INTEL TO AUGMENT DIRECTX,

        24  IS BECAUSE IN THE FOLLOWING BULLET POINT TOWARD THE BOTTOM

        25  THIRD OF THE MAIL IS ALL THE ISSUES AROUND THAT.  YOU
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         1  KNOW, WE WOULD CONTRIBUTE ARCHITECTURALLY TO THE DESIGN TO

         2  MAKE IT FIT WITH DIRECTX.  WE WOULD GET IP RIGHTS SO WE

         3  DIDN'T HAVE TO WORRY ABOUT, YOU KNOW, FIXING BUGS IN IT

         4  AND HAVING PROBLEMS SHIPPING FUTURE VERSIONS OF WINDOWS AS

         5  A RESULT.

         6           SO, WHILE THE SUMMARY BULLET IS BASICALLY WHERE

         7  WE AGREED TO WORK TOGETHER, THAT TECHNOLOGY THAT, YOU

         8  KNOW, BECAUSE WE ARE GOING TO PUT SOME OF THAT INTO THAT

         9  AS WELL IS NOT GOING TO GO BACK TO OUR COMPETITOR IN JAVA

        10  MEDIA.

        11  Q.   SO, THE BULLET POINT YOU JUST POINTED OUT PARTWAY

        12  DOWN THE PAGE--IT SAYS, "INTEL TO AUGMENT DIRECTX RATHER

        13  THAN COMPETE WITH IT"--WAS THIS A GOAL OF MICROSOFT, OR IS

        14  THIS SOMETHING THAT INTEL AGREED TO DO IN YOUR DISCUSSIONS

        15  WITH THEM?

        16  A.   IT'S A GOAL.

        17           I MEAN, ALL OF THESE ARE PROPOSED THINGS BECAUSE,

        18  IN ACTUAL FACT, WE NEVER HAD AN AGREEMENT.

        19  Q.   WELL, IN FACT, YOU WERE SUCCESSFUL FOR SOME PERIOD OF

        20  TIME IN CONVINCING INTEL TO STOP HELPING SUN CREATE JAVA

        21  MULTIMEDIA API'S, WERE YOU NOT?

        22  A.   FOR SOME PERIOD OF TIME WE SUCCEEDED IN WORKING

        23  ROUGHLY ALONG THE LINES OF THIS E-MAIL, YES.

        24  Q.   NOW, MR. ENGSTROM, DO YOU UNDERSTAND THAT MICROSOFT

        25  HAS ARGUED IN THE COURSE OF THIS LITIGATION THAT ITS JAVA

                                                           34

         1  STRATEGY IS TO ENCOURAGE OR ENABLE DEVELOPERS TO CREATE

         2  JAVA PROGRAMS THAT RUN REALLY WELL ON WINDOWS?  DO YOU

         3  UNDERSTAND THAT?

         4  A.   YES.

         5  Q.   WHAT YOU WROTE HERE, THOUGH, SUGGESTED RATHER THAN

         6  THAT, THAT MICROSOFT WANTED TO KEEP INTEL OR TO STOP

         7  INTEL, IN YOUR WORDS, FROM AIDING IN THE CREATION OF JAVA

         8  TECHNOLOGY THAT WOULD RUN WELL ON WINDOWS; CORRECT?

         9  A.   NO, SIR, YOU'RE CONFUSED.  THIS PIECE OF E-MAIL IS

        10  REFERRING TO JAVA MULTIMEDIA API'S.  DIRECTX, YOU

        11  KNOW--AND I'M NOT SURE IF IT WAS ACTUALLY SHIPPED AT THIS

        12  PARTICULAR INSTANT IN TIME OR NOT--IS AVAILABLE FROM JAVA.

        13  IT'S ALSO AVAILABLE THROUGH, I BELIEVE, THE JDIRECT

        14  SERVICES.  IT'S OUR INTENTION TO MAKE JAVA--AND I THINK

        15  THIS HAS BEEN COVERED SEVERAL TIMES IN THIS CASE AS

        16  WELL--THE PART OF JAVA THAT IS THE LANGUAGE WORKED VERY

        17  WELL IN WINDOWS.

        18           AS I SAID, AT THIS PARTICULAR TIME,

        19  CONTEMPORANEOUS WITH THIS DOCUMENT, I WAS MANAGING THE

        20  WORLD'S LARGEST JAVA APPLICATION, OR VERY CLOSE TO IT.

        21  I'M ACTUALLY NOT SURE OF ALL THE JAVA PROJECTS THAT WERE

        22  GOING ON THERE, BUT I HAD A VERY LARGE JAVA APPLICATION

        23  WORKING FOR ME AT THIS POINT.

        24           SO, IT WAS NOT THE POINT TO STOP JAVA.  JAVA

        25  MEANS A LOT OF THINGS.  THIS WAS SPECIFICALLY ABOUT
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         1  COMPETING API'S.

         2  Q.   SO, AT LEAST IN THE CASE OF COMPETING JAVA API'S,

         3  EVEN ONES THAT RAN WELL ON WINDOWS, MICROSOFT'S GOAL WAS

         4  TO STOP THOSE RATHER THAN TO SUPPORT OR ENCOURAGE THEM; IS

         5  THAT WHAT YOU WROTE HERE?

         6  A.   OUR GOAL WAS ABSOLUTELY NOT TO SUPPORT OF ENCOURAGE

         7  COMPETING API'S TO WINDOWS.  WHAT I WROTE HERE IS THAT I

         8  WAS TRYING TO WORK OUT WITH INTEL TO BE A BETTER PARTNER

         9  TO THEM BECAUSE--AND YOU CAN SEE THIS IN THE LAST SENTENCE

        10  IN THE SECOND SUMMARY BULLET POINT THERE--THEY TENDED TO

        11  WORK WITH WHOEVER WAS PAYING THE MOST ATTENTION TO THEM.

        12  THAT'S WHAT I MEAN BY MAKING THE MOST NOISE IN MULTIMEDIA

        13  AT THE MOMENT.  THEY JUST TENDED TO DO THAT, SO I WENT

        14  DOWN TO BE A GOOD PARTNER TO THEM, PERIOD.

        15  Q.   LET ME JUST BE SURE I UNDERSTAND YOUR TESTIMONY

        16  BEFORE WE MOVE ON.

        17           IN THIS PARTICULAR CASE, IT WAS MICROSOFT'S GOAL

        18  ABSOLUTELY TO STOP INTEL FROM WORKING WITH THE COMPETITOR,

        19  SOMEONE WHO CREATED COMPETING API'S TO WINDOWS, EVEN IF

        20  THOSE API'S RAN WELL ON WINDOWS; IS THAT WHAT YOU SAID?

        21  A.   IT WAS MY GOAL TO GET SUN--TO GET INTEL TO WORK WITH

        22  MICROSOFT FOR THEIR MULTIMEDIA INVESTMENTS, NOT WITH SUN.

        23  ABSOLUTELY.

        24  Q.   NOW, YOU MENTIONED COMPETING API'S.  I WANT TO COVER

        25  THIS A BIT MORE LATER, BUT IT'S CORRECT, ISN'T IT, SIR,
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         1  THAT BOTH APPLE'S QUICKTIME SOFTWARE TECHNOLOGY AND

         2  REALNETWORKS'S TECHNOLOGY BOTH PRESENT API'S TO

         3  DEVELOPERS?

         4  A.   BOTH QUICKTIME AND REALNETWORKS PRESENT SOME SET OF

         5  API'S TO DEVELOPERS, THAT IS TRUE.

         6  Q.   AND THOSE API'S, AT LEAST IN SOME CASES, COMPETE WITH

         7  THE API'S THAT ARE PRESENTED BY MICROSOFT'S DIRECTX OR, AT

         8  LEAST, DIRECTX MEDIA TECHNOLOGIES; CORRECT?

         9  A.   SOME PORTIONS OF THOSE API'S IN SOME CASES DO

        10  COMPETE, ABSOLUTELY.

        11  Q.   SO, AT LEAST IN THOSE CASES, AT LEAST BASED ON WHAT

        12  YOU JUST SAID, IT WOULD BE MICROSOFT'S GOAL TO ABSOLUTELY

        13  TRY TO STOP THE SUCCESS OF THOSE COMPETING MULTIMEDIA

        14  API'S, THE ONES THAT COMPETE WITH DIRECTX, FROM QUICKTIME

        15  AND FROM REALNETWORKS?

        16  A.   NO, I THINK THAT MY GOAL FROM THIS PIECE OF E-MAIL

        17  WAS THAT IF INTEL WAS WORKING WITH REALNETWORKS BECAUSE I

        18  WAS BEING A BAD PARTNER TO INTEL, I WOULD GO DOWN AND TRY

        19  TO BE A BETTER PARTNER TO INTEL.  THAT'S WHAT THIS E-MAIL

        20  SAYS.

        21  Q.   AND I'M NOW ASKING YOU A BROADER QUESTION THAT NO

        22  LONGER IS TIED JUST TO THIS E-MAIL.

        23  A.   OKAY.

        24  Q.   BUT BASED ON WHAT YOU SAID ABOUT THIS E-MAIL AND THE

        25  COMPETING JAVA MULTIMEDIA API'S, IS IT ALSO THE CASE THAT
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         1  MICROSOFT'S GOAL--YOUR GOAL--WOULD BE TO STOP COMPETING

         2  MULTIMEDIA API'S, WHETHER THEY COME FROM QUICKTIME OR

         3  REALNETWORKS, IF THEY COMPETE WITH MICROSOFT'S DIRECTX

         4  TECHNOLOGIES?

         5  A.   NO.  OUR GOAL THERE WOULD BE TO MAKE A BETTER

         6  SOLUTION AND OUTCOMPETE THEM.  THEY'RE VERY DIFFERENT

         7  QUESTIONS.

         8  Q.   YOUR GOAL ULTIMATELY IN EACH CASE, SIR, IS TO, AS

         9  MUCH AS YOU CAN, ENSURE THE SUCCESS OF YOUR MULTIMEDIA

        10  API'S AND AT THE SAME TIME ENSURE THAT COMPETING API'S

        11  SUCCEED AS LITTLE AS POSSIBLE; IS THAT FAIR?

        12  A.   TO THE DEGREE THAT WE COMPETE WITH ANOTHER SET OF

        13  SERVICES, OUR GOAL IS GENERALLY TO WIN.  I THINK THAT'S

        14  FAIRLY INTRINSIC IN THE DEFINITION OF COMPETITION.

        15  Q.   ALL RIGHT, SIR.  LET ME ASK YOU ABOUT ANOTHER

        16  INITIATIVE OR ANOTHER BIT OF EFFORT THAT WAS UNDER WAY AT

        17  INTEL AT AN EARLIER POINT IN TIME, SOMETHING

        18  CALLED--SOMETHING CALLED NSP, OR NATIVE SIGNAL PROCESSING.

        19  ARE YOU FAMILIAR WITH THAT?

        20  A.   JUST ON THE FRINGES.

        21  Q.   DID YOU, IN FACT, HAVE SOME DISCUSSIONS OR, AT LEAST,

        22  A MEETING WITH REPRESENTATIVES OF INTEL IN THE MID 1995

        23  TIME FRAME IN WHICH INTEL'S NSP EFFORTS OR NSP INITIATIVE

        24  WERE DISCUSSED?

        25  A.   I BELIEVE I HAD A MEETING--ONE OR TWO OR A FEW--LIKE
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         1  I SAID, INTEL MEETINGS TEND TO BE CLUSTERED--AROUND THE

         2  PART OF NSP THAT HAS TO DO WITH AUDIO DRIVERS, AND IT

         3  COULD HAVE BEEN EASILY MID '95.  IT MIGHT HAVE BEEN SPRING

         4  OF '95 AS WELL.  I'M JUST NOT SURE.

         5  Q.   AND WHEN YOU REFER HERE TO THE PART OF NSP THAT

         6  INVOLVES AUDIO DRIVERS, CAN YOU EXPLAIN WHAT YOU MEAN.

         7  A.   MY RESPONSIBILITIES AT THAT TIME WERE FOR DIRECTX

         8  FOUNDATION.

         9           AND MY INTERACTIONS REGARDING NSP WERE ABOUT

        10  INTEL'S PORTION OF NSP CALLED "NATIVE AUDIO."  AND THAT

        11  WAS A PIECE THAT HAD TO DO WITH ADDING A BUNCH OF

        12  FUNCTIONALITY IN THE DRIVER, WHICH THE DRIVER IS THE PIECE

        13  THAT MAKES HARDWARE AND DIRECTX FOUNDATION CONNECT TO EACH

        14  OTHER, AND NATIVE AUDIO WAS BASICALLY TO PUT ANOTHER LAYER

        15  IN THE DRIVER MECHANISM.

        16  Q.   IN THE COURSE OF YOUR MEETINGS OR DISCUSSIONS WITH

        17  INTEL, WHEN YOU WERE TALKING ABOUT NATIVE SIGNAL

        18  PROCESSING AND, IN PARTICULAR, THE PART YOU WERE INVOLVED

        19  WITH, DID MICROSOFT EVER TELL INTEL THAT MICROSOFT NEEDED

        20  TO OWN ALL OF THE DRIVER SOFTWARE DOWN TO THE METAL OR

        21  DOWN TO THE SILICON?

        22  A.   I WOULDN'T BE SURPRISED AT ALL IF I USED THOSE WORDS

        23  WITH INTEL.

        24  Q.   YOU WOULD NOT BE SURPRISED?

        25  A.   NO.
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         1           AND IT'S IMPORTANT TO UNDERSTAND WHAT "OWN" MEANS

         2  THERE.  THAT DRIVER MODEL FOR WINDOWS HAS ALWAYS BEEN

         3  OPEN.  IT MEANS ANY HARDWARE COMPANY CAN GET AN STK OR

         4  DDK, IS WHAT THEY CALLED THE DRIVER MODEL DEVELOPMENT

         5  KITS, TO WRITE A DRIVER TO SUPPORT A PIECE OF SOFTWARE FOR

         6  WINDOWS.  WHAT WE WERE TRYING TO DO AT THAT TIME IS MAKE

         7  SURE THAT THAT DRIVER DID AS FEW FEATURES AS POSSIBLE THAT

         8  THE APPLICATION CALLING DIRECTX EXPECTED AND NOT A BUNCH

         9  OF OTHER SERVICES THAT IT DIDN'T EXPECT.

        10           AND THE REASON FOR THAT IS IN 1995 WE WERE TRYING

        11  TO MOVE THE GAMES MARKET FORWARD.  THEY HAD BEEN BASICALLY

        12  STUCK USING VERY SIMILAR TECHNOLOGIES FOR TEN YEARS

        13  BECAUSE ALL OF THE ADVANCES IN WINDOWS HADN'T HELPED GAMES

        14  AT ALL.

        15           SO, THE PURPOSE OF THE DIRECTX TECHNOLOGY WAS TO

        16  MAKE THE WINDOWS ENVIRONMENT AND WINDOWS HARDWARE

        17  ACCELERATION ACCESSIBLE TO GAMES.

        18           AT THAT TIME, GIVEN THE SPEED OF THE PROCESSORS

        19  AND THE HARDWARE STATE, YOU WANTED THE GAME TO KNOW

        20  EXACTLY WHAT WAS HAPPENING.  IF THERE WAS A BUNCH OF CODE

        21  RUNNING IN THERE THAT THE APPLICATION DIDN'T KNOW ABOUT

        22  AND COULDN'T TEST AGAINST, YOU WOULD GET BIZARRE BEHAVIOR

        23  IN THE GAME.  IT WOULD STOP BEING REALTIME.

        24  Q.   IS IT THE CASE, SIR, THAT HAVING DIFFERENT OR

        25  COMPETING AUDIO DRIVERS PRODUCED BY INTEL WOULD
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         1  NECESSARILY LEAD TO THE RESULTS THAT YOU JUST DESCRIBED?

         2  A.   IT WAS MY BELIEF FROM REVIEWING THE NATIVE AUDIO

         3  PROPOSAL AND TESTING THE DRIVERS THEY GAVE ME THAT IT

         4  WOULD ABSOLUTELY LEAD TO BAD RESULTS FOR GAMES, YES.

         5  Q.   NOW, YOU TALKED ABOUT WHAT DIRECTX--WHAT MICROSOFT

         6  WAS DOING WITH DIRECTX AT THE TIME.

         7           IS IT THE CASE THAT AT THE TIME OF THESE

         8  DISCUSSIONS WITH INTEL ABOUT NSP THAT MICROSOFT HAD FAILED

         9  IN ITS EFFORTS TO DEVELOP A TRULY COMPELLING

        10  STATE-OF-THE-ART MEDIA SUBSYSTEM FOR WINDOWS 95?

        11  A.   I GUESS I DON'T QUITE UNDERSTAND THAT.

        12           MY EFFORT--MY JOB AT THE TIME WAS TO PRODUCE

        13  DIRECTX.

        14           THE COURT:  WAS TO DO WHAT?

        15           THE WITNESS:  WAS TO PRODUCE DIRECTX FOUNDATION.

        16  I WAS ONE OF THE INITIAL ARCHITECTS OF THAT.

        17           WE DID NOT RELEASE IT AT THE SAME TIME AS

        18  WINDOWS 95.  IT ENDED UP BEING SIX WEEKS LATER, SO IT

        19  SHIPPED WITH THE GAMES THAT USED IT.  BUT IT WAS--IT ENDED

        20  UP BEING THE MOST SUCCESSFUL API WE EVER SHIPPED, SO--AS

        21  FAR AS LIKE SPEED OF ADOPTION GOES, SO I'M NOT SURE WHAT

        22  YOU MEAN BY FAILED TO CREATE.

        23           IF YOU MEAN FAILED TO GET IT ON THE CD, THEN YES,

        24  WE DID.  WE WERE SIX WEEKS LATER.

        25  BY MR. MALONE:
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         1  Q.   LET ME ASK THIS, A SLIGHTLY DIFFERENT QUESTION.

         2           DURING ANY OF YOUR MEETINGS OR DISCUSSIONS WITH

         3  INTEL IN MID 1995, DID ANYONE FROM MICROSOFT ADMIT THAT

         4  MICROSOFT HAD COMPLETELY MISSED THE BOAT ON DEVELOPING A

         5  COMPELLING STATE-OF-THE-ART MULTIMEDIA SUBSYSTEM FOR

         6  WINDOWS 95?

         7  A.   I MIGHT VERY WELL HAVE SAID THAT IN REFERRING TO THE

         8  FACT THAT I WAS, YOU KNOW, JUST JOINED THE MULTIMEDIA

         9  GROUP AND STARTED DIRECTX AND WAS, TO BE HONEST, QUITE

        10  FULL OF MYSELF IN THAT PARTICULAR POINT IN MY CAREER.

        11  Q.   WELL, SIR, IF YOU WERE QUITE FULL OF YOURSELF, DO YOU

        12  THINK YOU WOULD HAVE MADE THE STATEMENT THAT YOU HAD JUST

        13  COMPLETELY MISSED THE BOAT ON DEVELOPING A COMPELLING

        14  MULTIMEDIA SUBSYSTEM?

        15  A.   ACTUALLY, IF I MADE THE STATEMENT, I WAS REFERRING TO

        16  THE REST OF MICROSOFT, NOT MY OWN BRILLIANCE.

        17  Q.   I THINK I UNDERSTAND.

        18           LET ME SHOW YOU VERY QUICKLY WHAT HAS PREVIOUSLY

        19  BEEN ADMITTED INTO EVIDENCE AS GOVERNMENT'S EXHIBIT 563.

        20           (DOCUMENT HANDED TO THE WITNESS.)

        21  Q.   AND AGAIN, JUST TO SPEED THINGS ALONG, I WOULD LIKE

        22  TO FOCUS YOU PRIMARILY ON THE PORTION OF THE DOCUMENT

        23  ABOUT MIDWAY THROUGH THAT STARTS WITH "DETAILS" AND GOES

        24  THROUGH ITEMS NUMBERS ONE AND TWO.

        25  A.   COULD YOU JUST GIVE ME A MINUTE?
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         1  Q.   YES.  FEEL FREE TO TAKE AS MUCH TIME AS YOU NEED TO

         2  LOOK THROUGH THIS.

         3           (WITNESS REVIEWS DOCUMENT.)

         4  A.   YES.

         5  Q.   HAVE YOU SEEN THIS DOCUMENT BEFORE, SIR?

         6  A.   I BELIEVE I SAW THIS IN PREPARATION OF MY TESTIMONY.

         7  Q.   AND THIS IS AN INTERNAL INTEL E-MAIL FROM APRIL OF

         8  1995, SO I ASSUME YOU NEVER SAW IT PRIOR TO PREPARING FOR

         9  YOUR TESTIMONY?

        10  A.   NO.

        11           AND ACTUALLY, I SHOULD BE CLEAR ABOUT THAT, TOO.

        12  I DON'T REMEMBER SEEING THIS UNTIL--UNTIL I GOT HERE TO

        13  PREPARE FOR--FOR THIS CROSS-EXAMINATION.

        14  Q.   THIS APPEARS TO BE A REPORT OF A MEETING BETWEEN

        15  REPRESENTATIVES OF INTEL AND YOU, CARL STORK AND

        16  MARSHAL--IS IT BRUNER OR BRUMER?

        17  A.   BRUMER.

        18  Q.   --FROM MICROSOFT IN MAY OF--I'M SORRY, IN APRIL OF

        19  1995; CORRECT?

        20  A.   OKAY.

        21  Q.   AND IF YOU WOULD, PLEASE, LOOK UNDER HEADING NUMBER

        22  ONE, "MICROSOFT MOVING TOWARDS VERTICAL INTEGRATION."

        23           DO YOU SEE THAT?

        24  A.   YES.

        25  Q.   THERE IS A STATEMENT THAT--I'M SORRY, BEFORE WE DO
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         1  THAT, IF YOU LOOK UP ONE PARAGRAPH IN THE MIDDLE OF THE

         2  PARAGRAPH RIGHT UNDER THE HEADING "DETAILS"--

         3  A.   YES.

         4  Q.   --THERE IS THE STATEMENT, "THEY," BEING MICROSOFT,

         5  "ARE UPSET WITH US BEING IN, QUOTE, THEIR, END QUOTE, OS

         6  SPACE.  NO SURPRISE THERE."

         7           DID YOU OR THE OTHER MICROSOFT REPRESENTATIVES AT

         8  THIS MEETING COMMUNICATE, IN EITHER WORDS OR IN SUBSTANCE,

         9  TO INTEL THAT MICROSOFT WAS UPSET WITH INTEL BEING IN

        10  MICROSOFT'S OPERATING SYSTEM SPACE?

        11  A.   I DID NOT, AND I DON'T RECALL IF ANYONE ELSE DID OR

        12  NOT.  THIS WAS A LONG TIME AGO FOR ME.  I IMAGINE I SAID

        13  SOMETHING THAT, I GUESS, THEY MIGHT HAVE CONSTRUED THIS

        14  WAY, "PLEASE DON'T, YOU KNOW, MAKE THE DRIVER SITUATION

        15  ANY WORSE THAN IT IS," BUT THAT WAS BECAUSE WE WERE HAVING

        16  A LOT OF TROUBLE WITH DRIVERS AT THAT TIME.

        17  Q.   YOU DON'T HAVE ANY REASON, DO YOU, SIR, TO DOUBT THE

        18  ACCURACY OF THE STATEMENT THAT'S MADE HERE ABOUT MICROSOFT

        19  BEING UPSET WITH INTEL BEING IN MICROSOFT'S OS SPACE?

        20  A.   I HAVE NO IDEA WHAT THAT STATEMENT MEANS, OTHER THAN

        21  WHAT I JUST TOLD YOU ABOUT THE DRIVERS.

        22  Q.   LOOK, IF YOU WOULD, DOWN AT THE HEADING NUMBER TWO,

        23  "COOPERATION-NOT."

        24           DO YOU SEE THAT?

        25  A.   YES.
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         1  Q.   AND IT SAYS, "STORK OPENLY ADMITTED THAT MICROSOFT

         2  HAS COMPLETELY MISSED THE BOAT ON DEVELOPING A COMPELLING

         3  STATE-OF-THE-ART MEDIA SUBSYSTEM FOR WINDOWS 95, BUT THIS

         4  IS A HIGH PRIORITY FOR"--AND DOES THAT REFER TO WINDOWS

         5  96/97?

         6  A.   YES.

         7  Q.   DOES THAT REFRESH YOUR RECOLLECTION ABOUT WHO MAY

         8  HAVE MADE A STATEMENT TO THAT EFFECT?

         9  A.   NO.

        10  Q.   DO YOU HAVE ANY REASON TO DOUBT THAT SUCH A STATEMENT

        11  WAS MADE BY MR. STORK?

        12  A.   I DON'T HAVE ANY IDEA WHETHER HE SAID IT OR NOT.

        13  Q.   AT THIS POINT YOU JUST DON'T REMEMBER, ONE WAY OR THE

        14  OTHER?

        15  A.   I DON'T REMEMBER.  IT DOESN'T SOUND NECESSARILY LIKE

        16  SOMETHING CARL WOULD SAY.  I DON'T KNOW CARL THAT WELL.

        17  I'M NOT CARL.  I JUST DON'T KNOW.

        18  Q.   THE NEXT SENTENCE REFERS TO AN UPCOMING REORG.

        19           DO YOU SEE THAT?

        20  A.   YES.

        21  Q.   WAS THAT, IN FACT, A REORGANIZATION THAT TOOK PLACE

        22  DEALING WITH THE DIRECTX FOUNDATION AND DIRECTX MEDIA WORK

        23  THAT WAS GOING ON WITHIN MICROSOFT THAT YOU DESCRIBED IN

        24  YOUR WRITTEN DIRECT TESTIMONY?

        25  A.   YES.
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         1           ACTUALLY, AT THAT TIME, ALMOST EVERYTHING WORKED

         2  FOR PAUL OSBORN, BUT HE--HE DIDN'T HAVE A CLEAR MANAGER.

         3  THERE WAS A HUGE GAP BETWEEN HIM AND BRAD SILVERBERG, SO,

         4  BASICALLY, HE WAS PUT TO WORK FOR LUDWIG.  BUT AT THE SAME

         5  TIME, HE WAS REMOVED FROM HIS JOB, AND A NEW LEADER WAS

         6  PUT IN, AND I DON'T REMEMBER WHO THAT WAS.

         7  Q.   YOU RECALL ANY OF THE MICROSOFT REPRESENTATIVES

         8  SAYING TO INTEL, IN THE COURSE OF THE MEETING THAT'S

         9  REFLECTED HERE, THAT THESE NEW TEAMS, OR ONE OF THESE NEW

        10  TEAMS, WOULD DEVELOP THE NEXT-GENERATION MEDIA

        11  ARCHITECTURE AND THAT INTEL WAS WELCOMED TO PROVIDE INPUT,

        12  BUT MICROSOFT OWNED THE ARCHITECTURE DOWN TO THE SILICON?

        13  A.   THE ONLY PHRASE IN HERE, OR THE TWO PHRASES THAT I

        14  HAVE ANY RECOLLECTION OF, IS AS I PREVIOUSLY SAID, THE OWN

        15  IT DOWN TO THE SILICON IS, YOU KNOW, SOMETHING I VERY WELL

        16  MAY HAVE SAID BECAUSE I WAS HAVING AN ENORMOUS AMOUNT OF

        17  DIFFICULTY GETTING THE DRIVERS TO BE STABLE TO MAKE

        18  DIRECTX WORK PROPERLY.

        19           IN FACT, I ENDED UP ON THE FRONT PAGE OF THE SAN

        20  JOSE MERCURY NEWS, WHICH IS A VERY UNPLEASANT PLACE TO BE

        21  IN THE SOFTWARE INDUSTRY, BECAUSE OF THE DRIVER PROBLEM.

        22  AND THAT'S WHY I WAS AT THAT TIME REALLY WORKING HARD WITH

        23  THE DRIVER COMPANIES, AND WOULD FREQUENTLY USE WORDS LIKE

        24  "OWN IT."

        25           IN THE ACTUAL FACT, THEY WOULD COME WORK AT
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         1  MICROSOFT, BUILD THEIR DRIVER.  WE WOULD REVIEW THEIR

         2  CODE.  THEY WOULD USE OUR CHECKING PROCEDURES AND OUR TEST

         3  FACILITIES, AND I WOULD SEND THEM HOME WITH A DRIVER THAT,

         4  YOU KNOW, FROM A LEGAL STANDPOINT, THEY OWNED, THAT THEY

         5  WOULD, YOU KNOW, ADD THE FEATURES OF THEIR NEW PARTS TO,

         6  BUT THEN I COULD BE REASONABLY CERTAIN IT WORKED.

         7           WE WERE EVEN HAVING TROUBLE WITH PEOPLE PUTTING

         8  VERSION NUMBERS IN THE WRONG PLACE AT THAT TIME.  THINGS

         9  ARE MUCH BETTER NOW.

        10  Q.   GIVEN THE PROBLEMS THAT YOU JUST DESCRIBED, IS IT

        11  ACCURATE THAT INTEL AT THIS TIME WAS UPSET THAT MICROSOFT

        12  HADN'T YET DEVELOPED ADEQUATE MULTIMEDIA SUPPORT IN

        13  WINDOWS 95, AND THAT'S WHAT PROMPTED SOME OF THEIR

        14  MULTIMEDIA SOFTWARE EFFORTS THAT ARE REFERRED TO HERE?  IS

        15  THAT FAIR?

        16  A.   I DON'T WANT TO SPECULATE ON WHAT INTEL WAS THINKING.

        17  Q.   DID INTEL DESCRIBE TO YOU OR TELL YOU IN YOUR

        18  DISCUSSIONS WITH THEM THAT THEY WERE UPSET OR FRUSTRATED

        19  AT THE QUALITY OF MICROSOFT'S MULTIMEDIA WORK AT THAT

        20  POINT?

        21  A.   I DON'T REMEMBER.

        22           I MEAN, THE NSP STUFF THAT I HAD TO DEAL WITH

        23  WAS--WAS PART AND PARCEL TO ENHANCING THE DRIVER SO THAT

        24  THEY COULD ELIMINATE SMALL PIECES OF--SMALL CHIPS FROM THE

        25  MOTHERBOARD AND, THEREFORE, YOU KNOW, MOVE THAT VALUE INTO
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         1  THAT PROCESSOR.  THAT WAS THE POINT OF NATIVE AUDIO; HENCE

         2  ITS NAME:  NATIVE TO THE PROCESSOR RATHER THAN RUNNING A

         3  CHIP ON THE SIDE.

         4           IN FACT, IF YOU LOOK OVER HERE, THERE IS A QUOTE

         5  ATTRIBUTED TO ME ABOUT, EVEN A SLOW DSP IS BETTER THAN IT

         6  RUNNING ON THE HOST PROCESSOR.

         7           AGAIN, I DON'T KNOW IF I ACTUALLY SAID THAT IN

         8  THIS MEETING OR NOT, BUT IT'S NOT INCONSISTENT WITH MY

         9  VIEWS AT THE TIME.

        10           AND THE POINT THERE IS THAT GAME DEVELOPERS

        11  WANTED TO KNOW IN THE PREDICTABLE WAY HOW MUCH OF THE

        12  PROCESSOR THEY HAD BECAUSE THEY WERE PUSHING THE LIMITS

        13  AND ALL DIMENSIONS TO GET AN EXPERIENCE THAT DIDN'T

        14  STUTTER, DIDN'T JITTER, AND DIDN'T SEEM NOT REAL, WHICH

        15  HAPPENS IF THE FRAMES JERK.

        16  Q.   MR. ENGSTROM, WOULD IT BE FAIR TO SAY THAT WHAT INTEL

        17  WAS ATTEMPTING THROUGH THESE SOFTWARE EFFORTS WAS TO

        18  INNOVATE IN AN AREA WHERE MICROSOFT WAS NOT DOING A

        19  PARTICULAR GOOD JOB WITH WINDOWS 95?

        20  A.   ARE YOU REFERRING TO NATIVE AUDIO?

        21  Q.   LET'S START WITH NATIVE AUDIO, SURE.

        22  A.   NATIVE AUDIO IS THE ONLY THING I HAVE ANY--ANY

        23  KNOWLEDGE OF REGARDING NSP.

        24           AND NATIVE AUDIO, AS I'VE SAID PREVIOUSLY, WAS

        25  NOT DESIGNED TO ENHANCE THE END-USER EXPERIENCE.  IT WAS
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         1  DESIGNED SPECIFICALLY TO ELIMINATE HARDWARE NEEDED TO MAKE

         2  AUDIO AND MOVE THOSE FUNCTIONS ONTO THE PROCESSOR, SO

         3  THAT, YOU KNOW, BASICALLY WHEN INTEL WENT TO AN OEM, A

         4  BOARD MANUFACTURER, THEY COULD SAY YOU COULD BUILD THE

         5  BOARD CHEAPER, AND YOU COULD USE THIS NEW PROCESSOR, AND

         6  IT DOES THAT WORK.  THEY WERE TRYING TO INTEGRATE HARDWARE

         7  FUNCTIONALITY ONTO THEIR PROCESSOR.  THAT'S WHAT NATIVE

         8  AUDIO DOES.  THAT'S WHY IT'S CALLED NATIVE:  NATIVE TO THE

         9  PROCESSOR.

        10           WE HAD A JOKE AT THE TIME, THAT ALL INTEL EXPECTS

        11  YOU TO HAVE FOR A SOUND CARD IS A RESISTOR AND A SPEAKER.

        12  THAT OBVIOUSLY DOESN'T WORK, BUT THAT WAS THEIR JOKE.

        13  Q.   WOULD YOU AT LEAST AGREE THAT INTEL WAS ATTEMPTING TO

        14  INNOVATE A DIFFERENT SOLUTION TO USERS', IN THIS CASE,

        15  AUDIO NEEDS AND THE ONES THAT MICROSOFT WAS PROPOSING OR

        16  PRESENTING?

        17  A.   NO.  I WOULD AGREE THAT THEY WERE INTEGRATING SOME

        18  CHIPS TOGETHER AND MIGRATING THOSE CHIPS ONTO THEIR

        19  PROCESSOR.  AND AN END USER WOULD NOT KNOW THE DIFFERENCE,

        20  EXCEPT THAT IF YOU WERE USING A NATIVE AUDIO SYSTEM IN THE

        21  DEMONSTRATIONS I SAW, WHEN YOU WERE RUNNING A GAME LIKE

        22  "QUAKE," WHICH WAS VERY POPULAR AT THE TIME--OR "DOOM,"

        23  I'M SORRY, THE PREDECESSOR TO "QUAKE"--IT WOULD JITTER

        24  MORE.  AND, THEREFORE, IT WOULD LOOK LIKE YOUR REALITY WAS

        25  TURNING ON AND OFF WORSE THAN IT WOULD IF YOU DIDN'T HAVE
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         1  ANY NATIVE AUDIO INSTALLED.  I DIDN'T REALLY CONSIDER THAT

         2  MUCH OF AN END-USER INNOVATION, MYSELF.

         3  Q.   WELL, SIR, WASN'T THE POINT OF INTEL'S WORK WITH

         4  NATIVE SIGNAL PROCESSING TO BRING MULTIMEDIA OR SIGNAL

         5  PROCESSING CLOSER TO THE PROCESSOR IN ORDER TO ULTIMATELY

         6  IMPROVE ITS PERFORMANCE?

         7  A.   I DON'T KNOW WHAT THE GOAL OF NSP WAS; I NEVER COULD

         8  UNDERSTAND THAT.  THE ONLY PIECE OF IT, AS I SAID, I KNOW

         9  ANYTHING ABOUT IS NATIVE AUDIO, AND THAT DID NOT ENHANCE

        10  THE END-USER EXPERIENCE AT ALL.

        11  Q.   ARE YOU FAMILIAR FROM BEING IN THE DISCUSSION OR

        12  DISCUSSIONS WITH INTEL WITH THE OTHER MICROSOFT

        13  REPRESENTATIVES AT ALL WHAT INTEL'S OTHER NSP EFFORTS WERE

        14  DESIGNED TO ACCOMPLISH?

        15  A.   I'M NOT FAMILIAR AT ALL.

        16  Q.   SO, YOU JUST DON'T KNOW ONE WAY OR THE OTHER ABOUT

        17  THOSE EFFORTS?

        18  A.   I COULD PROBABLY, YOU KNOW, LIST THREE THINGS THAT

        19  NSP WAS BEING USED FOR, BUT THAT IS--THAT WAS MY ENTIRE

        20  KNOWLEDGE ON THE SUBJECT.

        21           THE COURT:  ARE YOU GOING TO CHANGE SUBJECTS?

        22           MR. MALONE:  I'M ABOUT TO CHANGE SUBJECTS.

        23           THE COURT:  ALL RIGHT.  LET'S TAKE A BRIEF

        24  RECESS.

        25           (BRIEF RECESS.)
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         1           THE COURT:  ALL RIGHT, MR. MALONE.

         2           MR. MALONE:  THANK YOU, YOUR HONOR.

         3  BY MR. MALONE:

         4  Q.   MR. ENGSTROM, YOU SAY IN PARAGRAPH FIVE OF YOUR

         5  WRITTEN DIRECT TESTIMONY THAT ONE OF THE THINGS YOU HAD

         6  RESPONSIBILITY FOR IN THE COURSE OF YOUR WORK AS THE

         7  GENERAL MANAGER OF THE WINDOWS CLIENT AND COLLABORATION

         8  DIVISION MULTIMEDIA WAS THE DEVELOPMENT OF SOMETHING

         9  CALLED "LIQUID MOTION," WHICH IS AN AUTHORING TOOL FOR

        10  NOVICE MULTIMEDIA AUTHORS; IS THAT CORRECT?

        11  A.   YES.

        12  Q.   AND, IN FACT, SIR, THE LIQUID MOTION TOOL, OR AT

        13  LEAST THE EARLIER VERSION OF IT, WAS ACQUIRED BY MICROSOFT

        14  WHEN IT ACQUIRED A COMPANY CALLED "DIMENSION X" IN 1997;

        15  CORRECT?

        16  A.   YES.

        17  Q.   AND YOU WERE INVOLVED IN THAT ACQUISITION, WERE YOU

        18  NOT?

        19  A.   YES.

        20  Q.   YOU CAN YOU DESCRIBE JUST GENERALLY WHAT ROLE YOU HAD

        21  IN THE DIMENSION X ACQUISITION.

        22  A.   I WAS THE PERSON WHO HAD THE IDEA AND MADE THE

        23  COLLECTED REASONS WHY MICROSOFT MIGHT WANT TO ACQUIRE

        24  DIMENSION X AND PRESENTED THAT TO, BASICALLY, THE DECISION

        25  MAKER, WHICH IS PAUL MARITZ AND BILL GATES.
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         1           SO, WHILE I DIDN'T ACTUALLY GET TO MAKE THE

         2  DECISION, YOU KNOW, I COLLECTED EVERYTHING TOGETHER AND

         3  PRESENTED IT.

         4           I ALSO NEGOTIATED THE DEAL, TOO.

         5  Q.   AND I ASSUME WHEN YOU GATHERED ALL THE INFORMATION

         6  WHY THIS WOULD BE A GOOD ACQUISITION AND SO FORTH AND

         7  PRESENTED IT TO MR. MARITZ AND MR. GATES, YOU TRIED TO

         8  PRESENT THAT INFORMATION AS ACCURATELY AND AS FULLY AS YOU

         9  COULD?

        10  A.   THERE WERE PIECES OF IT THAT I WAS VERY ACCURATE

        11  WITH.  THOSE ARE THE PIECES THAT I PROVIDED AND WERE THE

        12  REASONS WHY I WANTED TO BUY THE TOOL.

        13           THERE WAS SOME OTHER INFORMATION THAT I PUT IN

        14  THERE BECAUSE OTHER GROUPS IN THE COMPANY THAT I KNEW

        15  MARITZ--MR. MARITZ WOULD ASK WHETHER OR NOT TO BUY THE

        16  COMPANY AND WHAT THEY THOUGHT OF IT, YOU KNOW, I WANTED TO

        17  GARNER THEIR SUPPORT, AND SO I PUT SOME STATEMENTS IN

        18  THERE THAT, YOU KNOW, I WAS NOT FULLY BRIEFED ON, NOR DO I

        19  NECESSARILY COMPLETELY UNDERSTAND, BUT THAT REPRESENTED

        20  THE OPINION OF OTHER PEOPLE WHOSE CONSENSUS I WANTED IN

        21  ORDER TO GO THROUGH WITH THE ACQUISITION.

        22  Q.   AND IN THOSE CASES YOU RELIED ON WHATEVER IT WAS THAT

        23  THOSE PEOPLE WERE TELLING YOU FOR THE REASONS; IS THAT

        24  CORRECT?

        25  A.   YES.  MOSTLY WHAT THAT AMOUNTED TO IS THEY WOULD GIVE
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         1  ME A BULLET POINT.  I WOULD PUT THEIR NAME ON THE E-MAIL.

         2  THEREFORE, IF PAUL MARITZ OR BILL GATES SAID, "WELL, WHY

         3  SHOULD WE CARE ABOUT THIS?"  THAT PERSON WOULD CHIME IN,

         4  AND THAT'S GENERALLY THE WAY IT'S DONE.

         5  Q.   AND I ASSUME THAT, AS FAR AS YOU KNEW, THAT BULLET

         6  POINT ITEMS AND THE INFORMATION THAT OTHER PEOPLE PROVIDED

         7  TO YOU WERE AS ACCURATE AS THOSE PEOPLE COULD MAKE THEM?

         8  A.   YES.

         9  Q.   LET ME SHOW YOU AND THAT YOU LOOK AT GOVERNMENT

        10  EXHIBIT 984.

        11  A.   DO I HAVE THAT?

        12  Q.   YOU DO NOT.  I WILL HAVE SOMEONE HAND IT TO YOU

        13  MOMENTARILY.

        14  A.   I WON'T TRY TO LOOK FOR IT.

        15           MR. MALONE:  AND I WOULD OFFER EXHIBIT 984 AT

        16  THIS TIME, YOUR HONOR.

        17           FOR THE RECORD, THIS IS A SERIES OF MICROSOFT

        18  E-MAILS RELATING TO THE DIMENSION X ACQUISITION, MOST OR

        19  ALL OF WHICH MR. ENGSTROM EITHER WROTE OR WAS COPIED ON

        20  FROM, FEBRUARY OF 1997.

        21           MR. EDELMAN:  NO OBJECTION, YOUR HONOR.

        22           THE COURT:  GOVERNMENT'S 984 IS ADMITTED.

        23                         (GOVERNMENT'S EXHIBIT NO. 984 WAS

        24                          ADMITTED INTO EVIDENCE.)

        25  BY MR. MALONE:
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         1  Q.   MR. ENGSTROM, I TAKE IT YOU HAVE SEEN EXHIBIT 984

         2  BEFORE?

         3  A.   YES.

         4  Q.   IS THIS THE DOCUMENT YOU WERE TALKING ABOUT A MOMENT

         5  AGO WHEN YOU SAID YOU PROVIDED INFORMATION ABOUT THE

         6  ACQUISITION TO OTHERS WITHIN MICROSOFT?

         7  A.   ACTUALLY, THE PIECE I WAS REFERRING TO IS IF YOU MOVE

         8  DOWN TO WHAT I BELIEVE IS THE LAST PIECE OF MAIL AND

         9  STARTS THIS CHAIN.  THIS IS A DRAFT, AS CAN YOU SEE--I

        10  DON'T KNOW HOW TO DESCRIBE WHERE IT IS, BUT IT'S THE

        11  SECOND PAGE, MIDDLE--THERE WE GO--MYSELF TO BRAD

        12  SILVERBERG, JOHN LUDWIG, CHRIS PHILLIPS AND CRAIG EISLER.

        13  THIS IS BASICALLY A DRAFT OF THE MAIL THAT I EVENTUALLY

        14  SENT TO PAUL MARITZ AND BILL GATES.

        15  Q.   OKAY.  AND IN THE PORTION THAT YOU JUST REFERRED US

        16  TO, WHICH IS A MONDAY, FEBRUARY 24TH, 1997, E-MAIL YOU

        17  SENT AT 7:12 P.M., IF YOU LOOK AT THE FIRST PARAGRAPH

        18  THERE, THIS INDICATES THAT YOU WERE--THIS WAS WRITTEN AT A

        19  POINT WHERE YOU WANTED TO ACQUIRE DIMENSION X, AND YOU

        20  WERE RECOMMENDING REASONS WHY THAT SHOULD HAPPEN; CORRECT?

        21  A.   YES.

        22  Q.   AND YOU NOTE IN THIS PARAGRAPH THAT DIMENSION X IS

        23  ABOUT TO BE ACQUIRED BY JAVASOFT TO AUGMENT THEIR JAVA

        24  MEDIA CLASS EFFORT WITH A GOOD 2-D AND 3-D API SET.

        25           WAS THAT AN ACCURATE STATEMENT AT THE TIME?
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         1  A.   YES, THAT'S WHAT IT SAYS.

         2  Q.   IF YOU WOULD LOOK RIGHT BELOW THAT WHERE YOU SAY

         3  "WHAT THEY HAVE," YOU BEGIN, "THE KEY AUTHORING TOOL FOR

         4  MARIMBA, NETSCAPE IS PLANNING A LARGE ANNOUNCE AROUND THIS

         5  STRATEGY AND PARTNERS IN THE NEXT FEW WEEKS.  WE COULD

         6  ACHIEVE A BIG TACTICAL WIN HERE BY REMOVING THEIR KEY

         7  TOOL."

         8           I ASSUME "THEIR" IN THAT SENTENCE REFERS TO

         9  NETSCAPE?

        10  A.   IT MIGHT VERY WELL BE REFERRING TO MARIMBA.  THIS WAS

        11  A BULLET POINT THAT WAS PROVIDED TO ME.

        12  Q.   WHAT WAS YOUR UNDERSTANDING, IF ANY, AT THE TIME YOU

        13  RECEIVED THIS OF WHAT WAS MEANT BY THE SENTENCE I JUST

        14  READ YOU IN THIS BULLET POINT?

        15  A.   I BELIEVE THAT LIQUID MOTION DID SOMETHING, AUTHORED

        16  SOMETHING THAT MARIMBA USED.  AND SINCE LIQUID MOTION WAS

        17  A MULTIMEDIA AUTHORING TOOL, INTERACTIVE MULTIMEDIA

        18  AUTHORING TOOL, THEY MUST HAVE USED THAT.  I ACTUALLY

        19  TRIED TO USE MARIMBA AT THE SAME TIME FRAME AND COULDN'T

        20  FIGURE OUT WHAT THEY DID AND NEVER GOT WHATEVER IT WAS

        21  SUPPOSED TO BE TO WORK, SO I MOVED ON FROM THAT.

        22  Q.   AND WHEN THE BULLET POINT THAT YOU INCLUDED HERE

        23  SAYS, "WE COULD ACHIEVE A BIG TACTICAL WIN HERE BY

        24  REMOVING THEIR KEY TOOL," WHAT DID THAT MEAN, TO YOUR

        25  UNDERSTANDING?
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         1  A.   TACTICAL, FOR ME, IS VERY SHORT TERM.  THAT MEANS,

         2  YOU KNOW, YOU CAN HAVE A WIN THAT IS OF ONLY--ONLY VALUE

         3  IN THE VERY NEAR TERM BECAUSE--BECAUSE IT'S EASY TO

         4  ADDRESS; WHEREAS THE STRATEGIC VICTORY, GENERALLY THAT

         5  GIVES YOU SOME LONG-TERM VALUE.

         6  Q.   DO YOU KNOW WHY ACQUIRING THIS AUTHORING TOOL, WHEN

         7  NETSCAPE WAS PLANNING A LARGE ANNOUNCE AROUND THIS

         8  STRATEGY, WOULD BE A BIG TACTICAL WIN FOR MICROSOFT?

         9  A.   NO.  THAT'S PROBABLY THE REASON I USED THE WORD

        10  "TACTICAL," IS BECAUSE SINCE I DIDN'T KNOW MUCH ABOUT IT,

        11  I FIGURED THAT IT WOULD BE THE SAFEST WAY TO CHARACTERIZE

        12  IT.  THIS WOULD BE A SHORT-TERM ADVANTAGE FOR US.

        13  Q.   LET ME ASK YOU TO LOOK AT THE VERY TOP OF THE FIRST

        14  PAGE OF EXHIBIT 984.  THIS IS A SLIGHTLY LATER E-MAIL FROM

        15  YOU TO MR. LUDWIG AND MR. COLE AND MR. SILVERBERG, ON

        16  FEBRUARY 25TH.

        17           DO YOU SEE THAT?

        18  A.   YES.

        19  Q.   THE SECOND PARAGRAPH THERE REFERS TO SOMETHING CALLED

        20  "IHAMMER."

        21           DO YOU SEE THAT?

        22  A.   YES.

        23  Q.   WHAT IS THAT?

        24  A.   IHAMMER WAS THE CODE NAME FOR SOME MULTIMEDIA

        25  CONTROLS THAT WE EVENTUALLY SHIPPED IN IE 4.  IT CAME TO
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         1  BE CALLED THAT BECAUSE THERE WAS AN AUTHORING TOOL EFFORT

         2  FOR INTERACTIVE MULTIMEDIA AGAIN.  AND I KEEP MAKING THAT

         3  DISTINCTION BECAUSE SOME MULTIMEDIA TOOLS FOR AUDIO AND

         4  VIDEO DON'T FIT IN THIS CATEGORY.

         5           WHEN THAT PROJECT WAS CANCELED, THE RUNTIME

         6  PORTION OF THOSE WAS TURNED INTO THESE CONTROLS, WHICH

         7  BECAME INTERNET--THE "I" IS FOR INTERNET, AND THEY JUST

         8  MOVED THE HAMMER NAME OVER FOR HAMMER, THE TOOL.

         9  Q.   AND WAS IT YOUR UNDERSTANDING AT OR AROUND THIS TIME

        10  THAT NETSCAPE WAS EITHER DEVELOPING OR GOING TO BE

        11  DEVELOPING AN EQUIVALENT VERSION OF WHAT YOU CALLED

        12  "IHAMMER"?

        13  A.   I BELIEVE THAT THE LIQUID MOTION RUNTIME IN

        14  SOME--SOME MANNER COULD BE REFERRED TO AS AN EQUIVALENT TO

        15  THE IHAMMER CONTROLS, AND THAT'S WHAT I WAS REFERRING TO

        16  HERE.

        17  Q.   SO, THE LIQUID MOTION, AT LEAST THE RUNTIME PORTION

        18  OF WHAT YOU ACQUIRED, WAS GOING TO BE USED BY NETSCAPE FOR

        19  THE EQUIVALENT OF THE IHAMMER THAT MICROSOFT WAS

        20  DEVELOPING?

        21  A.   ACTUALLY, I DON'T KNOW IF IT WAS OR NOT.  THERE WAS

        22  NO ARRANGEMENT WITH LIQUID MOTION TO NETSCAPE, AND I THINK

        23  THAT'S THE REASON I USED THE WORDS, YOU KNOW, "THINK."

        24  Q.   WELL, IF WE GO BACK TO THE SECOND PAGE FOR JUST A

        25  MOMENT, TO THE BULLET POINT WHERE WE WERE, THERE IT SAYS,
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         1  "NETSCAPE IS PLANNING A LARGE ANNOUNCE AROUND THIS

         2  STRATEGY AND PARTNERS IN THE NEXT FEW WEEKS," DOES THAT

         3  REFRESH YOUR RECOLLECTION THAT, IN FACT, NETSCAPE WAS

         4  GOING TO BE USING, IN SOME WAY, THE LIQUID MOTION TOOL

         5  FROM DIMENSION X?

         6  A.   THIS HAS TO DO WITH MARIMBA, THE LARGE ANNOUNCE.  I

         7  MEAN, WE ACQUIRED LIQUID MOTION.  CARL GAVE ME A LONG

         8  LIST--CARL GAVE ME A LONG LIST--CARL JACOBS WAS THE CEO OF

         9  LIQUID MOTION--GAVE ME A LONG LIST OF ALL THE THINGS THEY

        10  WERE DOING, AND NETSCAPE WAS NOT ON THIS LIST.

        11           THE LARGE ANNOUNCE WAS AROUND MARIMBA.  AND AS I

        12  STATED, I DON'T KNOW WHAT MARIMBA DOES.  THAT WAS PROVIDED

        13  TO ME BY, I BELIEVE, A MEMBER OF THE JAVA TEAM.

        14  Q.   LET ME ASK YOU TO LOOK AT THE FULL PARAGRAPH, THE

        15  SECOND PARAGRAPH OF THE TOP E-MAIL ON THE FIRST PAGE,

        16  WHERE IT SAYS, "GIVEN HOW IMPORTANT IHAMMER IS TO TODD

        17  N"--AND THAT REFERS TO TODD NIELSON?

        18  A.   YES.

        19  Q.   --"I WOULD THINK DERAILING THE IHAMMER EQUIVALENT FOR

        20  NETSCAPE WOULD BE A HUGE THING."

        21           DO YOU SEE THAT?

        22  A.   YES.

        23  Q.   IN WHAT WAY DID ACQUIRING DIMENSION X AND ITS LIQUID

        24  MOTION TOOL DERAIL NETSCAPE'S IHAMMER EQUIVALENT?

        25  A.   AS I SAID, IT WAS NEVER CLEAR TO ME WHAT LIQUID
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         1  MOTION WAS DOING WITH NETSCAPE.  CARL JACOB NEVER TOLD ME

         2  ANYTHING IT WAS DOING WITH NETSCAPE.

         3           I COULD TELL YOU HOW THE SENTENCE CAME TO BE.  IF

         4  YOU LOOK AT THE BACK PAGE, YOU WILL SEE RIGHT TOWARD THE

         5  BOTTOM, TODD NIELSON AND IHAMMER, AND IN QUOTES IT SAYS,

         6  "WHICH HAS NO AUTHORING TOOL OR CROSS-PLATFORM SUPPORT AND

         7  IS LESS FUNCTIONAL."

         8           TODD NIELSON WAS ORIGINALLY IN CHARGE OF THE

         9  GROUP THAT ENDED UP CREATING THE IHAMMER CONTROLS.  I

        10  DIDN'T REALLY AGREE WITH THE IHAMMER CONTROLS APPROACH TO

        11  MULTIMEDIA.  BUT IN THIS MAIL THAT'S ATTACHED HERE, TODD

        12  NIELSON REFERRED TO THEM AS, YOU KNOW, THIS FANTASTIC

        13  THING THAT WOULD BE SOMETHING TO THE EQUIVALENT OF THE

        14  ONLY MULTIMEDIA HE WOULD NEED FOR 18 MONTHS.

        15           SINCE IT WAS EASY TO COMPARE THE IHAMMER CONTROLS

        16  AND THE LIQUID MOTION FUNCTIONALITY TO PEOPLE WHO WERE NOT

        17  SKILLED IN MULTIMEDIA WITHIN MICROSOFT.  AND BECAUSE TODD

        18  NIELSON HAD A LOT OF RESPECT FOR HIS OPINIONS, WHICH I

        19  THINK IS COMPLETELY REASONABLE BECAUSE HE HAS VERY GOOD

        20  OPINIONS--I JUST HAPPENED TO DISAGREE WITH HIM ON THIS

        21  ONE--I FORWARDED THAT MAIL ALL OVER IN TRYING TO GET

        22  PERMISSION TO ACQUIRE LIQUID MOTION.

        23           MY POINT HERE IS, HEY, TODD NIELSON, WHO USUALLY,

        24  YOU KNOW, DISAGREES WITH ME ABOUT MULTIMEDIA, THINKS THESE

        25  IHAMMER CONTROLS ARE GREAT, AND I CAN CLEARLY DEMONSTRATE
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         1  THE LIQUID MOTION STUFF IS BETTER.  AND IT HAS SOME

         2  CONNECTION TO NETSCAPE THROUGH MARIMBA, WHICH, YOU KNOW,

         3  IF YOU LOOK UP ON THE SECOND SENTENCE INSIDE THE

         4  PARENTHESES, I REFER TO THAT CONNECTION AS, YOU KNOW,

         5  THROUGH THEIR MDA THINGIE, WHICH I ASSURE YOU IS NOT

         6  NORMAL ENGINEERING PARLANCE FOR ME, COMPLETELY

         7  UNDERSTANDING HOW IT WORKS.

         8           I DON'T KNOW WHAT ELSE TO TELL YOU THERE.

         9  Q.   LET ME JUST TRY TO FOCUS IN ON SOME PARTICULAR

        10  LANGUAGE AND SEE IF THAT MAKES THINGS ANY CLEARER.

        11           WHEN YOU WROTE IN YOUR E-MAIL THAT GIVEN HOW

        12  IMPORTANT IHAMMER IS TO TODD NIELSON, "I WOULD THINK THAT

        13  DERAILING THE IHAMMER EQUIVALENT FOR NETSCAPE WOULD BE A

        14  HUGE THING," WHAT DID YOU MEAN BY DERAILING THE EQUIVALENT

        15  FOR NETSCAPE?

        16  A.   IF--AND I--IF THE LIQUID MOTION RUNTIME WAS GOING TO

        17  BE INCLUDED WITH NETSCAPE, THEN GIVEN TODD NIELSON'S

        18  PERCEPTION OF HOW IMPORTANT IHAMMER WAS TO OUR EFFORTS,

        19  YOU KNOW, GETTING THAT RUNTIME FOCUSED ON OUR PLATFORM

        20  WOULD BE A HUGE WIN.

        21           AS IT TURNS OUT, I DIDN'T KNOW IF THERE WAS ANY

        22  DEAL WITH LIQUID MOTION AND NETSCAPE.  AND, IN FACT,

        23  SUBSEQUENTLY I CAME TO KNOW THERE WAS NO SUCH ARRANGEMENT.

        24  I WAS SIMPLY USING THE FACT THAT TODD NIELSON WAS SUCH AN

        25  ACTIVE PROPONENT OF THE IHAMMER CONTROLS TO MAKE A
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         1  COMPARISON THAT WOULD ALLOW HIS SUPPORT OF THE IHAMMER

         2  CONTROLS TO BE VECTORED INTO SUPPORT FOR MY ACQUISITION OF

         3  DIMENSION X.

         4           THAT'S THE WHOLE POINT OF THAT PARAGRAPH.

         5  Q.   LET ME SEE IF I CAN CLEAR THIS UP JUST A LITTLE BIT.

         6  YOU REFER TO TODD NIELSON PROVIDING YOU SOME INFORMATION.

         7           IF YOU LOOK TWO E-MAIL MESSAGES DOWN RIGHT IN THE

         8  MIDDLE OF THE FIRST PAGE THERE IS AN E-MAIL FROM YOU TO

         9  BRAD SILVERBERG, JOHN LUDWIG AND DAVID COLE.

        10           DO YOU SEE THAT?

        11  A.   YES.

        12  Q.   AND IT SAYS, SECOND SENTENCE, "BEN ALGAZE POINTED OUT

        13  THAT THE IMPACT ON NETSCAPE WITH REGARD TO MARIMBA WAS NOT

        14  MENTIONED AT ALL."

        15           AND THAT'S IN THE COURSE OF YOU DESCRIBING SOME

        16  FEEDBACK THAT YOU HAD GOTTEN; IS THAT CORRECT?

        17  A.   YES.

        18  Q.   SO, IT'S THE CASE, ISN'T IT, THAT IN ADDITION TO

        19  WHATEVER TODD NIELSON WAS TELLING YOU, BEN ALGAZE WAS

        20  POINTING OUT THAT THE ACQUISITION OF DIMENSION X AND ITS

        21  LIQUID MOTION TOOL WOULD HAVE SOME IMPACT ON NETSCAPE;

        22  CORRECT?

        23  A.   YES, BEN ALGAZE WAS POINTING THAT OUT.

        24           LET ME TRY TO MAKE SURE THIS IS CLEAR.

        25           BEN ALGAZE PROVIDED A PIECE OF MAIL THAT SAID,
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         1  "HEY, THIS DEAL THAT DIMENSION X IS DOING WITH

         2  MARIMBA"--AND THERE IS, YOU KNOW, SOME SORT OF ARRANGEMENT

         3  BETWEEN MARIMBA AND NETSCAPE, AND THIS WOULD BE A REASON

         4  WHY DIMENSION X WOULD BE VALUABLE TO US.  TODD NIELSON WAS

         5  SIMPLY PROVIDING ME WITH FEEDBACK ON HOW IMPORTANT THE

         6  IHAMMER CONTROLS WERE, WHICH, QUITE FRANKLY, WAS A PROJECT

         7  I WANTED TO CANCEL AT MICROSOFT.  BUT I WANTED HIS SUPPORT

         8  TO ACQUIRE THE DIMENSION X TOOL BECAUSE I NEEDED AN

         9  INTERACTIVE MULTIMEDIA TOOL TO BUILD MY INTERACTIVE

        10  MULTIMEDIA RUNTIME THAT I WAS WORKING ON.

        11           SO, MY INTENTION HERE WAS TO GET SUPPORT FROM BEN

        12  ALGAZE, AND IF I DIDN'T AGREE WITH HIS OPINIONS OR DIDN'T

        13  UNDERSTAND THEM, THAT WAS OKAY BECAUSE HE COULD DEFEND

        14  THOSE.

        15           AND IN THIS MAIL TO JOHN, DAVID AND BRAD, I WAS

        16  SIMPLY DESCRIBING THAT TODD NIELSON WILL BE A PROPONENT OF

        17  THIS.  HE WILL SUPPORT ME BECAUSE THIS IS EXACTLY THE

        18  KINDS OF THINGS THE IHAMMER CONTROLS DO, EXCEPT THEY'RE

        19  HARDER TO AUTHOR.

        20           THAT'S THE POINT OF THOSE PARAGRAPHS.

        21  Q.   WELL, LET ME TRY TO SEPARATE THE PARTS OF YOUR

        22  ANSWER.  I THINK YOU BEGAN BY SAYING SOMETHING LIKE--AND

        23  PLEASE CORRECT ME IF I DON'T GET IT RIGHT--SOMETHING LIKE,

        24  THAT GIVEN WHATEVER NETSCAPE ARRANGEMENT SOMEONE THOUGHT

        25  THERE MIGHT BE WITH MARIMBA RELATING TO THIS TOOL,
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         1  MICROSOFT ACQUIRING THE TOOL WOULD BE BENEFICIAL TO

         2  MICROSOFT; IS THAT CORRECT?

         3  A.   ASIDE FROM ANY EFFECT ON NETSCAPE, IT WOULD BE

         4  BENEFICIAL TO MICROSOFT.  MY ENTIRE POINT IN DRIVING THE

         5  ACQUISITION WAS TO GET AN INTERACTIVE MULTIMEDIA AUTHORING

         6  TOOL SO THAT I COULD MAKE MY RUNTIME EVOLVE THE WAY I

         7  THOUGHT IT SHOULD.

         8  Q.   SIR, WHATEVER YOUR PARTICULAR THINKING OR GOAL WAS,

         9  WHAT MR. ALGAZE POINTS OUT HERE IS PRECISELY THE IMPACT ON

        10  NETSCAPE OF MICROSOFT ACQUIRING DIMENSION X AND LIQUID

        11  MOTION TOOL; CORRECT?

        12  A.   NO, IT'S NOT PRECISELY THE IMPACT.  HE SAYS THAT THAT

        13  IMPACT ISN'T MENTIONED IN THE MEMO.  THAT DOESN'T DESCRIBE

        14  PRECISELY WHAT THE IMPACT IS.  HE JUST SAYS--ONLY THING

        15  HE'S PRECISE ABOUT IS ANY IMPACT TO NETSCAPE REGARDING

        16  MARIMBA IS NOT POINTED OUT IN THIS MEMO.  AND IF YOU LOOK

        17  BACK HERE IN THIS MEMO, IT DOESN'T SAY ANYTHING ABOUT

        18  THAT, EXCEPT FOR THE KEY AUTHORING TOOL SENTENCE WHICH, I

        19  BELIEVE, WAS ADDED LATER.

        20  Q.   LET'S LOOK AT WHAT WAS WRITTEN AFTER YOUR MIDDLE OF

        21  THE FIRST PAGE MESSAGE HERE AND SEE IF THAT CLEARS THINGS

        22  UP.

        23  A.   OKAY.

        24           MR. EDELMAN:  YOUR HONOR, IF I MAY, I DID NOT

        25  OBJECT TO THE ADMISSIBILITY OF THE DOCUMENT, BUT THIS
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         1  ENTIRE SUBJECT AS WELL THE SUBJECT OF THE INTEL MAIL THAT

         2  COUNSEL SHOWED PREVIOUSLY IS WELL BEYOND THE SCOPE OF THIS

         3  WITNESS'S DIRECT TESTIMONY, AND SOME POINT I THINK WE JUST

         4  HAVE TO INTERPOSE THE OBJECTION.  MR. ENGSTROM IS HERE TO

         5  SPEAK ABOUT APPLE AND COMMUNICATIONS WITH APPLE AND

         6  TECHNICAL INCOMPATIBILITIES, WHICH IS IN HIS DIRECT

         7  TESTIMONY, AND THESE SUBJECTS ARE NOT.  SO, WE OBJECT ON

         8  THAT GROUND.

         9           MR. MALONE:  YOUR HONOR, MR. ENGSTROM TALKS ABOUT

        10  THE ACQUISITION OF--OR HIS WORK ON THE DEVELOPMENT OF

        11  LIQUID MOTION IN HIS DIRECT TESTIMONY.

        12           AND HE ALSO TALKS AT A COUPLE OF POINTS IN HIS

        13  DIRECT ABOUT A SPECIFIC THING HE TALKED TO APPLE ABOUT

        14  OVER TIME IS AUTHORING TOOLS AND WHAT THEY MIGHT DO OR NOT

        15  DO IN TERMS OF AUTHORING TOOLS.

        16           IN LIGHT OF THAT, I THINK THIS IS WELL WITHIN THE

        17  SCOPE OF CROSS-EXAMINATION.  I DON'T INTEND TO HOPEFULLY

        18  SPEND A LOT OF TIME ON IT.

        19           THE COURT:  ALL RIGHT.  OBJECTION IS OVERRULED.

        20  BY MR. MALONE:

        21  Q.   FOLLOWING UP, LET'S LOOK ONE MESSAGE UP AND SEE WHAT

        22  MR. SILVERBERG SAID BACK TO YOU IN RESPONSE TO YOUR

        23  E-MAIL.  YOU SEE THAT ABOUT THIRD OF THE WAY DOWN THE

        24  FIRST PAGE?

        25  A.   YES.
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         1  Q.   AND HE WRITES, "HOW DOES THIS TAKE AWAY THE MARIMBA

         2  AUTHORING TOOL?  PEOPLE WOULD STILL BUY IT AND USE IT TO

         3  AUTHOR FOR MARIMBA."

         4           CORRECT?

         5  A.   YES.

         6  Q.   DOES IT INDICATE TO YOU THAT PART OF THE IMPACT THAT

         7  PEOPLE WERE WONDERING ABOUT WAS THAT MICROSOFT'S

         8  ACQUISITION OF DIMENSION X WOULD TAKE AWAY THAT AUTHORING

         9  TOOL FROM NETSCAPE OR OTHERS?

        10  A.   WELL, FIRST OFF, THIS IS BRAD ASKING WHAT WE ARE

        11  SAYING TOTALLY FOR CLARIFICATION.

        12           SECOND THING, AS I SAID BEFORE, THE MARIMBA

        13  THING, TO CHARACTERIZE IT AS A FOURTH- OR FIFTH-LEVEL

        14  PRIORITY IN THE ACQUISITION WOULD BE VERY GENEROUS.  AND,

        15  YOU KNOW, I DON'T KNOW WHAT ELSE TO TELL YOU ABOUT THAT

        16  OTHER THAN THAT.

        17           IT'S CLEAR FROM MY RESPONSE, BRAD SILVERBERG IS A

        18  MAN I HAVE ENORMOUS RESPECT FOR.  I GAVE HIM AN ANSWER

        19  THAT WAS--THAT WAS NOT COMPLETE AND NOT DETAILED BECAUSE I

        20  DIDN'T CARE ABOUT MARIMBA.  AND SINCE WE HAVE INTERACTED

        21  MANY TIMES IN THE PAST, I WILL EXPECT HIM TO KNOW THAT BY

        22  AN ANSWER THAT INCLUDES THEIR MDA THINGIE AND POINTS HIM

        23  OFF AT CHARLES FITZGERALD.  YOU KNOW, THIS WAS NOT A BIG

        24  DEAL FOR ME.

        25  Q.   LET'S LOOK AT SOMETHING YOU SAY IN THIS SENTENCE ONE
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         1  MORE TIME AND JUST SEE--IN THIS PARAGRAPH AND JUST SEE IF

         2  THAT HELPS.

         3           YOU SAY THE IMPACT WAS NOT--YOU SAY THE IMPACT ON

         4  MARIMBA WAS NOT A BIG DEAL, BUT YOU DESCRIBED DERAILING

         5  THE IHAMMER EQUIVALENT FOR NETSCAPE AS BEING A HUGE--HUGE

         6  IN ALL CAPITALS--THING; CORRECT?

         7  A.   YES, I DESCRIBE IT THAT WAY IN REFERENCE TO THE

         8  IMPORTANCE OF IHAMMER CONTROLS TO TODD NIELSON.

         9           AND I THINK I HAVE BEEN CLEAR, AND MAYBE I

        10  HAVEN'T, THAT I DIDN'T ACTUALLY THINK THAT THE IHAMMER

        11  CONTROLS WERE ALL THAT IMPORTANT, BUT I WANTED TODD

        12  NIELSON'S SUPPORT IN DOING THE ACQUISITION SO I COULD GET

        13  AN INTERACTIVE MULTIMEDIA AUTHORING TOOL TO PERFECT MY

        14  INTERACTIVE MULTIMEDIA RUNTIME THAT I HAVE BEEN ASKED TO

        15  BUILD BY PAUL MARITZ.

        16           SO, THE WHOLE POINT OF THE FIRST SENTENCE IS

        17  GIVEN--ASSUMING THE IMPORTANCE OF IHAMMER TO TODD NIELSON,

        18  IF YOU ASSUME THAT AS A GIVEN, THEN I THINK THAT DERAILING

        19  THIS RUNTIME FOR NETSCAPE WOULD BE A GOOD THING.

        20  Q.   OKAY.  LET'S--

        21  A.   THAT'S THE WAY THE LANGUAGE IS WRITTEN BECAUSE I

        22  DIDN'T NECESSARILY AGREE WITH THAT.  IN FACT, I DIDN'T

        23  AGREE WITH THAT.

        24           THE COURT:  IF I UNDERSTAND, WHAT YOU REALLY

        25  WANTED WAS SOMETHING CALLED "LIQUID MOTION"?
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         1           THE WITNESS:  YES.

         2           THE COURT:  DO YOU MENTION THAT ANYWHERE IN THIS

         3  MAIL?

         4           THE WITNESS:  IT'S DOWN TOWARD THE BOTTOM OF THE

         5  E-MAIL.  IF YOU GO TO THE SECOND PAGE, HALFWAY THROUGH,

         6  YOUR HONOR, THIS MAIL WAS A DRAFT OF A MAIL I WROTE TO TRY

         7  TO ACQUIRE DIMENSION X, WHICH OFFERED THE PRODUCT LIQUID

         8  MOTION, AND THE DISCUSSION AT THE TOP OF THIS IS ABOUT

         9  SOME SUBPOINTS ON WHY THAT ACQUISITION WOULD BE GOOD.

        10           WHAT I'M TRYING TO EXPLAIN IS THAT I WAS TRYING

        11  TO GET TODD NIELSON TO SUPPORT THE ACQUISITION OF LIQUID

        12  MOTION BY USING MAIL THAT HE HAD GIVEN ME AND OPINIONS I

        13  KNEW HE HELD TO GARNER SUPPORT.

        14           THE COURT:  ALL RIGHT.  I THINK I FOLLOW THAT.

        15  I'M JUST TRYING TO FIND THE REFERENCE TO LIQUID MOTION,

        16  WHICH I TAKE IT WAS PART OF DIMENSION X?

        17           THE WITNESS:  YEAH, THAT WAS THEIR MAJOR PRODUCT.

        18  BY MR. MALONE:

        19  Q.   MAYBE I COULD JUST CLARIFY.  IN THIS TOP E-MAIL ON

        20  THE FIRST PAGE, WHEN THERE IS THE REFERENCE TO MULTIMEDIA

        21  AUTHORING TOOL IN THE FIRST PARAGRAPH, OR THE AUTHORING

        22  TOOL IN THE THIRD PARAGRAPH, BOTH OF THOSE REFER TO THE

        23  LIQUID MOTION TOOL THAT YOU'RE TALKING ABOUT; CORRECT?

        24  A.   YES.

        25  Q.   SO, EVEN THOUGH--
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         1           THE COURT:  MARIMBA IS A COMPANY OR A PROGRAM?

         2           THE WITNESS:  I BELIEVE IT'S A COMPANY, YOUR

         3  HONOR.

         4           THE COURT:  OKAY.

         5  BY MR. MALONE:

         6  Q.   LET ME TRY TO FOLLOW UP WHERE YOU LEFT OFF.

         7           LET'S ASSUME--LET'S TAKE MR. NIELSON'S VIEW OF

         8  THINGS.  LET'S READ THIS AS GIVEN HOW IMPORTANT IT IS TO

         9  HIM, ASSUMING THAT, THEN YOU SAID THAT YOU WOULD THINK

        10  DERAILING THE IHAMMER EQUIVALENT FOR NETSCAPE WOULD BE A

        11  HUGE THING.

        12  A.   YES.

        13  Q.   WHAT I'M TRYING TO UNDERSTAND IS HOW WOULD MICROSOFT

        14  ACQUIRING LIQUID MOTION, UNDER TODD'S VIEW OF THE WORLD,

        15  DERAIL THE IHAMMER EQUIVALENT FOR NETSCAPE?

        16  A.   I DON'T KNOW.  I PUT THIS SENTENCE IN WITH THE

        17  EXPRESSED GOAL OF SAYING TODD NIELSON WILL AGREE WITH ME

        18  THAT BUYING THIS COMPANY IS A GOOD THING.  THAT WAS THE

        19  EXTENT OF THE THOUGHT I PUT INTO THAT SENTENCE.

        20  Q.   SO, YOU HAVE NO IDEA WHAT YOU MEANT BY DERAILING THE

        21  EQUIVALENT FOR NETSCAPE; IS THAT YOUR TESTIMONY?

        22  A.   WHAT I THINK I SAID, AND I WILL TRY TO SAY AGAIN, IS

        23  THAT THIS SENTENCE SAYS, ASSUMING--YOU KNOW, GIVEN THE

        24  POSITION THAT TODD NIELSON HAS WITH REGARDS TO THE

        25  IMPORTANCE OF IHAMMER FOR INTERNET EXPLORER 4, TAKING THAT
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         1  AS--AS YOUR WORKING PREMISE--WHICH I DIDN'T AGREE WITH, BY

         2  THE WAY--THEN, IF DIMENSION X IS DOING SOMETHING WITH

         3  MARIMBA, WHICH WAS IN THE FIRST PARAGRAPH, AND

         4  THAT'S--MARIMBA IS DOING A DEAL WITH NETSCAPE, WHICH, I

         5  THINK, IS ALSO REFERENCED IN THE FIRST PARAGRAPH, OR,

         6  PERHAPS, IT'S ONLY REFERENCED HERE IN ALGAZE'S MEMO, BUT I

         7  THINK IT'S IN THE FIRST PARAGRAPH--CERTAINLY IN THE

         8  CONTEXT OF THE FIRST PARAGRAPH--THEN ACQUIRING THAT

         9  RUNTIME WOULD BE A USEFUL THING.

        10           BUT, AGAIN, I DIDN'T AGREE WITH TODD NIELSON.  I

        11  WAS USING HIM STRICTLY BECAUSE HIS OPINION ON IHAMMER

        12  WOULD BE USEFUL TO GETTING MICROSOFT TO AGREE TO LET ME

        13  ACQUIRE THE LIQUID MOTION TOOL, POINT ONE; AND POINT TWO,

        14  I DON'T THINK THE IHAMMER CONTROLS ARE COMPELLING

        15  MULTIMEDIA.  AND, IN FACT, IT TURNS OUT THEY WEREN'T.  WE

        16  SHIPPED THEM IN IE 4, AND NO ONE USED THEM.

        17  Q.   I UNDERSTAND YOUR QUALIFICATIONS.  ALL I'M TRYING TO

        18  DO IS TO UNDERSTAND WHY WHEN YOU SAY ACQUIRING LIQUID

        19  MOTION WOULD BE A GOOD THING UNDER THOSE ASSUMPTIONS, YOU

        20  SAY THAT NOW.  WHAT YOU WROTE IS DERAILING THE IHAMMER

        21  EQUIVALENT FOR NETSCAPE.

        22           IS WHAT YOU'RE TRYING TO SAY SIMPLY, "WE WILL

        23  TAKE THE LIQUID MOTION TOOL AWAY FROM NETSCAPE SO THEY

        24  CAN'T HAVE IT IN THEIR OWN IHAMMER EQUIVALENT"?

        25  A.   THAT'S PROBABLY WHAT I WAS SAYING IN THIS SENTENCE.
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         1  BUT THE ACTUAL FACT OF THE MATTER IS, WHEN WE SHIPPED THE

         2  LIQUID MOTION TOOL, THE LIQUID MOTION RUNTIME RAN BETTER

         3  IN NETSCAPE THAN IT DID WHEN I BOUGHT THE COMPANY.

         4           I'M SORRY TO BE GETTING FRUSTRATED WITH YOU,

         5  MR. MALONE, BUT YOU ARE SPENDING MORE TIME ON THIS

         6  SENTENCE THAN I SPENT WHEN I WROTE IT BY PROBABLY AN ORDER

         7  OF MAGNITUDE.  BY THE WHOLE POINT OF THIS SENTENCE--AND I

         8  DIDN'T EXPECT TO END UP HERE WITH EVERY SINGLE WORD BEING

         9  PICKED AT, WAS TO SAY THAT--

        10           THE COURT:  YOU'VE NEVER BEEN IN COURT BEFORE.

        11           THE WITNESS:  I HAVEN'T, YOUR HONOR.  I'M

        12  THINKING I SHOULD SPEND A LOT MORE TIME BEFORE I OFFHAND

        13  SAY, "TODD NIELSON AGREES WITH ME ON THIS, AND HE WILL

        14  SUPPORT MY POSITION," BUT THAT'S WHAT THAT SENTENCE MEANS.

        15           AND I DON'T MEAN TO BE DIFFICULT WITH YOU, BUT

        16  THERE IS NO MORE TO BE READ INTO THAT.

        17  BY MR. MALONE:

        18  Q.   REST ASSURED, I HAVE NO INTENTION OF TRYING TO PICK

        19  APART EVERY WORD.

        20           FOR THE SAKE OF TIME--

        21  A.   THANK YOU.

        22  Q.   --LET ME TRY TO PICK APART TWO OR THREE MORE.

        23  A.   WORDS?

        24  Q.   AND WE WILL MOVE ON.

        25  A.   OR SENTENCES?
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         1  Q.   IN THE FINAL PARAGRAPH OF THIS FIRST E-MAIL, WHEN

         2  YOU'RE RESPONDING TO MR. SILVERBERG'S QUESTION ABOUT HOW

         3  DOES THIS TAKE AWAY THE MARIMBA AUTHORING TOOL, YOU WRITE,

         4  "THE AUTHORING TOOL ONLY WORKS ON THE DIMENSION X RUNTIME.

         5  IT WOULDN'T BE HARD AT ALL TO MAKE IT, A, REQUIRE OUR

         6  BROWSER; B, REQUIRE DIRECTX RUNTIME; C, SOME OTHER OPTION

         7  TO MAKE MARIMBA'S LIFE DIFFICULT."

         8           DO YOU SEE THAT?

         9  A.   YES.

        10  Q.   LET ME FOCUS ON THE FIRST ONE FOR NOW, A.  WHEN YOU

        11  WROTE THAT IT WOULDN'T BE HARD TO MAKE LIQUID MOTION

        12  REQUIRE MICROSOFT'S BROWSER, IS IT THE CASE THAT YOU

        13  CONTEMPLATED THAT AS A RESULT OF THIS ACQUISITION, THE

        14  AUTHORING TOOL WOULD REQUIRE INTERNET EXPLORER AS THE

        15  BROWSER IN ORDER TO PLAY BACK MULTIMEDIA CONTENT AT THE

        16  TIME YOU WROTE THIS?

        17  A.   ACTUALLY, WHAT I MEANT IN "A" IS IT WOULD BE VERY

        18  EASY TO MAKE THE LIQUID MOTION AUTHORING TOOL REQUIRE

        19  WINDOWS.  AT THE TIME I WROTE THIS, DIRECTX WAS NOT

        20  INCLUDED IN ANY DISTRIBUTION OF INTERNET EXPLORER.  WE

        21  WERE ON THE WAY TO DOING THAT.  ACTUALLY, FEBRUARY 25TH WE

        22  WEREN'T EVEN ON THE WAY TO DOING THAT, BUT WE ENDED UP

        23  DOING A MINIVERSION OF DIRECTX AND INTERNET EXPLORER 4

        24  THAT WAS SHIPPED IN AUGUST.

        25           BUT, LITERALLY, IT WOULD BE EASY TO REQUIRE IT TO
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         1  USE ONLY ON RUNTIME.  THIS IS ACTUALLY THE CASE WITH MOST

         2  INTERACTIVE MULTIMEDIA AUTHORING TOOLS.

         3           IN FACT, ALL OF THEM TODAY REQUIRE A SPECIFIC

         4  RUNTIME.

         5           IN FACT, YOU WILL NOTICE IN THE FIRST SENTENCE

         6  HERE IT SAYS THAT THE AUTHORING TOOL ONLY WORKS WITH

         7  DIMENSION X'S RUNTIME, WHICH IS NOT SURPRISING.  THE

         8  AUTHORING TOOL OF THE RUNTIME HAS A VERY INTIMATE

         9  RELATIONSHIP WITH INTERACTIVE MULTIMEDIA.  MACROMEDIA

        10  PRODUCES ONE OF THESE AS WELL AND IT REQUIRES THEIR

        11  RUNTIME.

        12           SO, IT CLEARLY WOULDN'T BE HARD TO MAKE IT

        13  REQUIRE OURS BECAUSE THEY INHERENTLY REQUIRE A SPECIFIC

        14  ONE.

        15  Q.   YOU'RE TALKING ABOUT MAKING LIQUID MOTION REQUIRE

        16  MICROSOFT'S RUNTIME?

        17  A.   RIGHT.

        18  Q.   AND THAT'S REFERRED TO IN "B" HERE?  IS THAT CORRECT?

        19  A.   YES.  "B", YOU COULD JUST EASILY SAY, "HEY, IT HAS TO

        20  GO THROUGH HTML.DLL," WHICH IS WHAT I TEND TO REFER TO

        21  LOOSELY AS THE BROWSER.  YEAH.

        22  Q.   WHEN YOU WROTE THE "A" PORTION OF THIS, IT'S TRUE,

        23  ISN'T IT, THAT YOU CONTEMPLATED THROUGH THE ACQUISITION

        24  MAKING CONTENT CREATED WITH THIS AUTHORING TOOL, REQUIRE

        25  MICROSOFT'S BROWSER IN ORDER TO VIEW OR PLAY BACK THAT
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         1  CONTENT; IS THAT FAIR?

         2  A.   IT'S A FAIR STATEMENT TO SAY WHEN I WROTE THIS

         3  SENTENCE THAT THAT THOUGHT WAS, YOU KNOW, ONE OF THE

         4  THOUGHTS GOING THROUGH MY MIND, IS IT WOULD ONLY WORK ON

         5  DIRECTX OR ONLY WORK IN SOME VERSION OF INTERNET EXPLORER.

         6           AS IT TURNS OUT, WE NEVER IMPLEMENTED ANY OF

         7  THAT.  WE CONTINUED TO SUPPORT THE DIMENSION X RUNTIME IN

         8  JAVA.  WE MADE THE RUNTIME BETTER BECAUSE AT THE POINT OF

         9  THE ACQUISITION IT WAS PRETTY SLOW, AND THAT DIDN'T LEAD

        10  TO A COMPELLING CROSS-PLATFORM EXPERIENCE.

        11           WE DID MAKE THE TOOL USE THE DIRECTX IF DIRECTX

        12  WAS PRESENT EITHER IN NETSCAPE OR IN IE ON WINDOWS.

        13  Q.   AND JUST SO I'M CLEAR, IN FACT, AT THE TIME YOU WROTE

        14  THIS YOU CONTEMPLATED THAT THE AUTHORING TOOL WOULD

        15  REQUIRE MICROSOFT'S INTERNET EXPLORER BROWSER TO PLAY BACK

        16  CONTENT CREATED WITH IT?

        17  A.   YES.

        18           JUST SO I'M CLEAR, WHEN I TYPED IN THIS E-MAIL, I

        19  WENT THROUGH THE THOUGHT PROCESS.  I COULD REQUIRE OUR

        20  BROWSER--THAT'S AN ENGINEERING REALITY--I COULD REQUIRE

        21  DIRECTX, I COULD DO SOMETHING ELSE.  THAT WAS THE LAST

        22  TIME I EVER THOUGHT OF THOSE THINGS UNTIL I SAW THIS

        23  E-MAIL PRESENTED TO ME AGAIN.  WE DIDN'T DO ANY OF THOSE

        24  THINGS.  THAT WAS THE EXTENT OF THE DISCUSSION ON IT--ON

        25  THAT SENTENCE.
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         1  Q.   AND WHEN YOU WROTE THE THING ABOUT MAKING LIQUID

         2  MOTION REQUIRE MICROSOFT'S BROWSER, I TAKE IT THAT WAS

         3  WRITTEN TO MAKE THIS DEAL MORE ATTRACTIVE TO ONE OF THE

         4  OTHER PEOPLE THAT YOU WERE FORWARDING THIS TO?

         5  A.   NO, BECAUSE THIS PARTICULAR POINT WAS NEVER BROUGHT

         6  UP IN MY FINAL DRAFT OR MY PRESENTATION, TO THE BEST OF MY

         7  KNOWLEDGE.  I COULD GO READ THIS DETAIL BY DETAIL, BUT I

         8  DON'T THINK I EVER MENTIONED THIS AGAIN.  THIS WAS JUST IN

         9  PASSING, "HEY, BRAD, THERE ARE LOTS OF OPTIONS."  IT HE

        10  HAD RESPONDED WITH, "WHAT DO YOU THINK OF ANY OF THEM," I

        11  WOULD HAVE RESPONDED, "I DON'T THINK THOSE ARE GOOD

        12  OPTIONS."

        13  Q.   THIS PARTICULAR OPTION RELATING TO THE BROWSER YOU

        14  PUT IN IN RESPONSE TO BRAD SILVERBERG'S QUESTION TO YOU OR

        15  MESSAGE TO YOU IN THE PRIOR E-MAIL; IS THAT AT LEAST--

        16  A.   I THINK IT'S REASONABLE TO ASSUME THAT I WAS

        17  ANSWERING HIS QUESTION IN THE PRECEDING E-MAIL, YES.

        18  Q.   AND FINALLY, LAST POINT ON THIS DOCUMENT, WHEN YOU

        19  REFER TO, "WOULDN'T BE HARD TO MAKE SOME OTHER OPTION TO

        20  MAKE MARIMBA'S LIFE DIFFICULT," WHAT DID YOU MEAN BY

        21  MAKING THEIR LIFE DIFFICULT?

        22  A.   BASICALLY, ANY TIME YOU CHANGE ANYTHING, IF ANOTHER

        23  COMPANY IS DEPENDENT ON THE THING YOU'RE CHANGING, EVEN IF

        24  YOU'RE JUST MAKING IT BETTER, WE HAVE HUGE PROBLEMS WITH

        25  COMPATIBILITY.  IN FACT, THAT'S ONE OF OUR BIGGEST
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         1  INVESTMENTS WHEN WE WERE SHIPPING WINDOWS, A THING WE

         2  CALLED APP-COMPATIBILITY TESTING, WHICH IS TO MAKE SURE

         3  OLD VERSIONS OF APPLICATIONS AND OLD THINGS THAT RUN ON

         4  WINDOWS CONTINUE TO RUN ON THE NEW VERSION.

         5           SO, THIS STATEMENT IS SIMPLY, YOU KNOW, ANYTHING

         6  WE DO WILL REQUIRE THEM TO MAKE SOME CHANGES BECAUSE THEY

         7  INTERFACE WITH THE TOOL IN SOME WAY, AND I ACTUALLY DON'T

         8  KNOW HOW THEY INTERFACE.  I DON'T REALLY KNOW WHAT MARIMBA

         9  DOES.

        10  Q.   AS SHIPPED, THE TOOL REQUIRES THE MICROSOFT DIRECTX

        11  RUNTIME; CORRECT?

        12  A.   THE TOOL, AS SHIPPED, REQUIRES IN ORDER TO AUTHOR

        13  CONTENT, I BELIEVE, INTERNET EXPLORER AND DIRECTX, THE

        14  RUNTIME--THAT MEANS, YOU KNOW, AND WHAT YOU REQUIRE TO

        15  VIEW THE CONTENT--IS THAT CLEAR?--TO CREATE THE CONTENT,

        16  YOU NEED INTERNET EXPLORER, YOU NEED THE MICROSOFT JAVA

        17  VM, AND YOU NEED THE DIRECTX.  TO VIEW THE CONTENT, YOU

        18  NEED NETSCAPE AND A JAVA VM.  AND I'M NOT SURE OF THE

        19  TESTING MATRIX, SO I CAN'T TELL YOU EXACTLY WHAT

        20  INVESTIGATION OF WHICH JAVA VM LEADS TO WHAT PERFORMANCE,

        21  BUT I COULD TELL YOU IT WORKS ON NETSCAPE IN THEIR JAVA

        22  VM.

        23  Q.   TO CREATE CONTENT WITH IT, YOU NEED THE MICROSOFT

        24  JAVA VIRTUAL MACHINE; CORRECT?

        25  A.   TO AUTHOR CONTENT, YOU NEED THE MICROSOFT JAVA
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         1  VIRTUAL MACHINE.  THAT WAS THE DECISION WE MADE

         2  AFTER--ORIGINALLY, WHEN DIMENSION X CAME, THE AUTHORING

         3  TOOL WAS BUILT ON JAVA, AND THEY TESTED IT ON SUN'S VM AND

         4  MICROSOFT'S JAVA VM.

         5           AUTHORING FOR INTERACTIVE MULTIMEDIA IS A

         6  PROCESSOR-INTENSIVE ACTIVE, AND WE REWROTE LIQUID MOTION

         7  THREE TIMES TRYING TO GET IT FAST ENOUGH TO BE A

         8  COMPELLING PRODUCT.  IN THE END, WE USED JDIRECT, WHICH,

         9  I'M ASSUMING, THERE HAS BEEN ENOUGH CONVERSATION ABOUT

        10  THAT EVERYONE KNOWS WHAT IT IS, AS OPPOSED TO, YOU KNOW,

        11  AFC OR A THING THAT DIMENSION X IS ORIGINALLY WRITTEN ON,

        12  WHICH IS MENTIONED IN HERE, CALLED "BONGO," AND I HAVE NO

        13  IDEA THE SPECIFICS BONGO.

        14  Q.   AND I WON'T ASK.

        15  A.   OKAY.  IT'S PROBABLY WISE.

        16           IN ANY CASE, ON THE THIRD ITERATION WE SWITCHED

        17  TO JDIRECT, TOOK ADVANTAGE OF WINDOWS NATIVELY.  THAT

        18  REQUIRES THE MICROSOFT JAVA VM, BUT THEY GAVE US THE

        19  PERFORMANCE WE NEEDED TO MAKE A COMPELLING AUTHORING TOOL.

        20  I'M NOT SURE IF YOU ARE FAMILIAR WITH THE DIFFERENCE IN

        21  USAGE NUMBERS BETWEEN AUTHORING AND VIEWING CONTENT, BUT I

        22  THINK WE SOLD A MAXIMUM OF 50,000 COPIES OF THE LIQUID

        23  MOTION TOOL, AND THOSE ARE THE 50,000 PEOPLE THAT HAVE TO

        24  BE USING INTERNET EXPLORER IN ORDER TO CREATE THE CONTENT.

        25  THEY COULD STILL BE RUNNING NETSCAPE EVEN AS THEIR DEFAULT
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         1  BROWSER.  THEY JUST HAVE TO HAVE IE IN ORDER TO AUTHOR.

         2           BUT YOU CAN IMAGINE ON THE WEB IF YOU ONLY HAD

         3  50,000 PEOPLE LOOKING AT A PIECE OF CONTENT, IT WOULDN'T

         4  BE VERY INTERESTING.  THEY MEASURE THOSE NUMBERS IN

         5  MILLIONS.  SO, TO SAY THIS IS, IN ANY WAY, RESTRICTIVE OF

         6  NETSCAPE IS A VERY LARGE STRETCH, IN MY OPINION.

         7  Q.   WE HAVE BEEN TALKING ABOUT VARIOUS MICROSOFT

         8  TECHNOLOGIES.  AND JUST SO WE'RE CLEAR ABOUT EXACTLY WHAT

         9  WE MEAN BEFORE WE GO ON, LET ME TRY TO MAKE SURE THAT I

        10  HAVE IT RIGHT.

        11           AT THE MOMENT, CURRENTLY MICROSOFT'S MULTIMEDIA

        12  TECHNOLOGIES BASICALLY FALL INTO THE TWO GROUPS I

        13  MENTIONED EARLIER:  DIRECTX FOUNDATION AND DIRECTX MEDIA;

        14  IS THAT CORRECT?

        15  A.   PENDING ANY REORGS THAT ARE HAPPENING WHILE I HAVE

        16  BEEN HERE, YES.

        17  Q.   AND DIRECTX FOUNDATION REFERS TO VERY LOW-LEVEL

        18  TECHNOLOGY THAT INTERACTS DIRECTLY OR CLOSELY WITH THE

        19  UNDERLYING HARDWARE OF THE PC?

        20  A.   YES.

        21  Q.   AND DIRECTX MEDIA IS THE HIGHER LEVEL TECHNOLOGY.

        22  ESSENTIALLY, IT'S MICROSOFT'S SOFTWARE SYSTEM FOR THE

        23  PLAYBACK OF AUDIO AND VIDEO CONTENT; IS THAT ACCURATE?

        24  A.   WELL, AGAIN, I DON'T MEAN TO BE REALLY PICKY, BUT TWO

        25  POINTS.  FIRST OFF, DIRECTX MEDIA DOES TALK TO THE DRIVER
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         1  MODEL FOR WINDOWS FOR AUDIO AND VIDEO THROUGH A THING

         2  CALLED THE "WINDOWS DRIVER MODEL," AND THAT'S FOR A

         3  LENGTHY LIST OF TECHNICAL REASONS I WON'T BORE ANYBODY

         4  WITH.

         5           THE SECOND POINT IS DIRECTX MEDIA, IN ADDITION TO

         6  AUDIO AND VIDEO, CONTAINS WHAT WE CALL AN INTERACTIVE

         7  MULTIMEDIA RUNTIME, WHICH IS FOR SYNTHETIC CONTENT, NOT

         8  SOMETHING THAT YOU WOULD RECORD WITH A CAMERA LIKE AUDIO

         9  OR VIDEO IS, OR A MICROPHONE OR SOMETHING.

        10           THAT AUTHORING TOOL THAT WE GOT TARGETS THE

        11  INTERACTIVE PORTION, NOT THE AUDIO AND VIDEO PORTION.  I

        12  JUST WANTED TO BE CLEAR ON THAT.

        13  Q.   AND, AGAIN, JUST TO BE CLEAR, THERE IS CURRENTLY PART

        14  OF THE DIRECTX MEDIA THAT'S CALLED "DIRECTSHOW"; CORRECT?

        15  A.   YES, THAT PORTION IS SPECIFICALLY THE AUDIO AND VIDEO

        16  PIECE.

        17  Q.   AND THAT USED TO BE CALLED "ACTIVE MOVIE" BY

        18  MICROSOFT?

        19  A.   YES.

        20  Q.   NOW, IT'S TRUE, ISN'T IT, THAT DIRECTSHOW AND THE

        21  REST OF THE DIRECTX MEDIA TOGETHER FORM WHAT MICROSOFT

        22  CALLS THE MULTIMEDIA RUNTIME FOR WINDOWS?

        23  A.   YES.

        24  Q.   AND AGAIN, BEFORE WE MOVE ON, THERE IS ALSO SOMETHING

        25  CALLED THE "WINDOWS MEDIA PLAYER," AND THAT'S JUST THE
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         1  USER INTERFACE FOR THE AUDIO AND THE VIDEO PORTIONS OF THE

         2  DIRECTX RUNTIME; IS THAT ACCURATE?

         3  A.   YES.  IT'S WHAT THE END USER WOULD SEE.

         4  Q.   AND JUST SO WE ARE CLEAR, WHAT IS MEANT IN THIS

         5  CONTEXT BY THE TERM "MULTIMEDIA RUNTIME"?

         6  A.   FOR ME, AND IN MY COMMUNICATIONS GENERALLY, A

         7  MULTIMEDIA RUNTIME IS BOTH A VIDEO AND AUDIO PLAYBACK

         8  FACILITIES AND THE INTERACTIVE MULTIMEDIA ENGINE, IF YOU

         9  WILL.  IN THE CASE OF QUICKTIME, THEY'RE MOSTLY FOCUSED ON

        10  AUDIO AND VIDEO.  AND IN OUR CASE, WE HAVE ALMOST AS MUCH

        11  CODE FOR THE INTERACTIVE MULTIMEDIA PORTION AS WE DO FOR

        12  THE AUDIO AND VIDEO PIECES.

        13           SO, IT DEPENDS ON CONTEXT SOMETIMES AS TO WHETHER

        14  I'M JUST REFERRING TO THE AUDIO/VIDEO OR JUST REFERRING TO

        15  THE INTERACTIVE MULTIMEDIA PORTION OR TO BOTH.

        16  Q.   AND WITHIN DIRECTX MEDIA, DID I HEAR YOU CORRECTLY TO

        17  SAY THAT DIRECTSHOW IS THE PART THAT'S RESPONSIBLE FOR THE

        18  AUDIO AND VIDEO PLAYBACK?

        19  A.   YES.

        20  Q.   IS THERE A SEPARATE PORTION THAT'S RESPONSIBLE FOR

        21  THE ANIMATION OR THE ARTIFICIAL CONTENT THAT YOU DESCRIBED

        22  EARLIER?

        23  A.   YES.  IT'S CALLED "DIRECT ANIMATION."

        24  Q.   OKAY.  NOW, I TAKE IT THAT REALNETWORKS TECHNOLOGY,

        25  MULTIMEDIA TECHNOLOGY, ALSO HAS OR USES A MULTIMEDIA
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         1  RUNTIME?

         2  A.   THEY HAVE, YOU KNOW, SPECIFICALLY AN AUDIO AND VIDEO

         3  MULTIMEDIA RUNTIME.

         4  Q.   AND WE TOUCHED ON THIS EARLIER, BUT TO BE MORE

         5  SPECIFIC NOW, IT'S FAIR TO SAY, ISN'T IT, THAT THE

         6  QUICKTIME AUDIO AND VIDEO MULTIMEDIA RUNTIME COMPETES WITH

         7  MICROSOFT'S MULTIMEDIA RUNTIME AT LEAST TO THE EXTENT THAT

         8  IT'S DOING AUDIO AND VIDEO?

         9  A.   THERE--THERE'S SOME COMPLEXITIES IN THE WAY THAT

        10  QUICKTIME AND DIRECTX MEDIA RELATE WITH REGARD TO

        11  COMPETITION.  THERE ARE PORTIONS OF THE PRODUCT KNOWN AS

        12  QUICKTIME, SPECIFICALLY AROUND AUDIO AND VIDEO, THAT VERY

        13  CLEARLY COMPETE, THOUGH I HESITATE TO USE THAT WORD IN ALL

        14  OF ITS CONTEXT BECAUSE THEY DON'T ACTUALLY SELL THAT PIECE

        15  IN ALL SITUATIONS, AND I FIND THAT TO BE A NUANCE OF

        16  COMPETITION THAT IS IMPORTANT TO ME AS IF THE BUSINESS

        17  MODELS AROUND IT, BUT THERE ARE ALSO PORTIONS THAT ARE NOT

        18  THE CENTER FOR THE COMPETITION AT ALL BUT ARE DUPLICATIVE.

        19           FOR EXAMPLE, IF YOU SEPARATE OUT THE USER

        20  INTERFACE THE CUSTOMER SEES, THE USER FEATURES THE

        21  CUSTOMER CAN ACT WITH, AND THE ACTUAL PIECE THAT PUTS ONE

        22  FRAME AFTER ANOTHER, A VIDEO ON THE BOARD, SEPARATE THOSE

        23  INTO TWO CLUMPS, I WOULD SAY THAT THE PIECE THAT PUTS ONE

        24  FRAME OF VIDEO UP AFTER THE OTHER IS NOT A PLACE WHERE WE

        25  SPEND A GREAT DEAL OF TIME COMPETING.
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         1  Q.   WELL, IT'S TRUE, ISN'T IT, THAT BOTH QUICKTIME AND

         2  MICROSOFT'S DIRECTX MEDIA CONTAIN AND OFFER TECHNOLOGY

         3  THAT, IN YOUR DESCRIPTION, PUTS ONE FRAME AFTER ANOTHER UP

         4  ONTO WHATEVER THE VIEWER IS?

         5  A.   YES, THAT'S TRUE.

         6  Q.   SO, BOTH OF THEM DO THAT.  THEY ARE ALTERNATIVE WAYS

         7  OF DOING THE SAME THING?

         8  A.   YES, THAT'S ALSO TRUE.

         9  Q.   AND YOU REFERRED A MINUTE AGO TO PERHAPS THINKING OF

        10  COMPETITION A LITTLE DIFFERENTLY HERE BECAUSE OF BUSINESS

        11  MODELS.

        12           LET ME FOCUS IT IN A DIFFERENT DIRECTION AND ASK,

        13  ONE OF THE WAYS THAT MICROSOFT'S MULTIMEDIA RUNTIME

        14  COMPETES WITH APPLE'S IS IN TRYING TO CONVINCE MULTIMEDIA

        15  CONTENT DEVELOPERS TO USE MICROSOFT'S DIRECTX MEDIA TO

        16  CREATE AND PLAY BACK MULTIMEDIA CONTENT; CORRECT?

        17  A.   SPECIFICALLY, WE TRY TO GET PEOPLE TO PUT THE AUDIO

        18  AND VIDEO CONTENT INTO A FORMAT THAT WE CAN PLAY BACK.

        19           IT IS INCORRECT TO SAY THAT THAT'S, YOU KNOW,

        20  COMPETING FOR API'S.  THOUGH, IN THE CASE OF DIRECT

        21  ANIMATION, THE INTERACTIVE MULTIMEDIA RUNTIME PORTION, I

        22  WOULD SAY WE DO COMPETE ON API'S FOR THAT, THOUGH TO WHAT

        23  EXTENT, BECAUSE I'M NOT FAMILIAR WITH QUICKTIME'S

        24  FUNCTIONALITY THERE, I DON'T KNOW.

        25           ON THE AUDIO AND VIDEO PORTION, IT IS LITERALLY
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         1  WHICH CODEC YOU CHOOSE TO COMPRESS IT INTO, WHICH IS

         2  GENERALLY IN THE AUTHORING TOOL THAT'S HANDLING THE AUDIO

         3  AND VIDEO.  YOU GO "SAVE AS" JUST LIKE YOU WOULD IN YOUR

         4  WORD PROCESSOR AND YOU PICK A FILE FORMAT, AND THEN YOU

         5  PICK A CODEC.  AND IF YOU PICK A CODEC THAT'S COMMON TO

         6  BOTH QUICKTIME AND DIRECTX MEDIA, OR DIRECTSHOW, TO BE

         7  SPECIFIC, THEN THERE'S EFFECTIVELY NO DIFFERENCE.  IF YOU

         8  PICK A CODEC THAT IS UNIQUE TO ONE OR THE OTHER, THEN THE

         9  OTHER RUNTIME CAN'T PLAY IT BACK.

        10           THE REASON I'M TRYING TO BE REALLY CLEAR ABOUT

        11  THIS IS THE CODEC'S AREN'T BUILT BY THE OTHER COMPANY IN

        12  THE GENERAL CASE.  THE CODEC'S ARE LICENSED.  SO, ONE

        13  COULD, I BELIEVE, MAKE THE OBSERVATION THAT THE ACTUAL

        14  COMPETITIVE PRESSURE IN THAT SMALL SPACE BETWEEN QUICKTIME

        15  AND DIRECTSHOW IS IN THEIR ABILITY TO LICENSE THESE THINGS

        16  CALLED "CODEC'S," WHICH ARE CREATED BY THIRD PARTIES.

        17           YOU SEE MY POINT?

        18  Q.   LET ME FOLLOW UP TO BE SURE I DO.

        19  A.   OKAY.

        20  Q.   THE DIFFERENCE BETWEEN THE CONTENT WRITER CREATING

        21  CONTENT THAT'S VIEWABLE ON QUICKTIME VERSUS CONTENT THAT'S

        22  VIEWABLE ON DIRECTMEDIA OR DIRECTSHOW ISN'T ATTRIBUTABLE

        23  ONLY TO THE PARTICULAR CODEC THE DEVELOPER CHOOSES, IS IT?

        24  A.   IF YOU'RE TALKING ABOUT AUDIO AND VIDEO CONTENT,

        25  SPECIFICALLY JUST LIKE A MOVIE; RIGHT?
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         1  Q.   CORRECT.

         2  A.   THE VAST MAJORITY, I'M CERTAIN, YOU KNOW, THAT THERE

         3  IS SOME OTHER ISSUE, BUT THE VAST MAJORITY OF THE ISSUES,

         4  ALL OF THE THINGS THAT AFFECT THE QUALITY OF THE

         5  PRESENTATION HAVE TO DO WITH--THAT A CONTENT AUTHOR HAS TO

         6  CHOOSE ABOUT HAVE TO DO WITH THE CODEC.

         7           THE API'S ARE JUST NOT VERY COMPLICATED FOR THIS.

         8  YOU KNOW, STOP, PLAY, REWIND.  IT'S NOT VERY HARD TO

         9  CHANGE YOUR APPLICATION TO SUPPORT BOTH.

        10  Q.   AND THE CONTENT AUTHOR WOULD ALSO BE CHOOSING A

        11  FORMAT AS WELL AS A CODEC, WOULDN'T THEY?

        12  A.   YES, BUT THE FILE FORMATS--AGAIN, IT'S THE ORDER OF

        13  BITS ON THE DISK, AND BARRING, YOU KNOW, SOMEBODY APPLYING

        14  INTELLECTUALLY PROPER--PATENT-PROTECTED ENCRYPTION ON THE

        15  FILE, THERE IS NO REAL STRUGGLE THERE.  AGAIN, FOR SIMPLE

        16  AUDIO AND VIDEO.

        17           AS WITNESSED BY THIS FACT, MICROSOFT'S DIRECTSHOW

        18  CAN PLAY BACK A .MOV FILE, WHICH IS APPLE QUICKTIME'S

        19  PREFERRED FILE FORMAT, THE FILE FORMAT THEY CREATED,

        20  ASSUMING WE HAVE THE CODEC'S.  AND THEY CAN PLAY BACK AVI

        21  FILES ASSUMING THEY HAVE THE CODEC'S.

        22           SO, I DON'T VIEW THE FILE FORMATS AS A VERY LARGE

        23  PERCENTAGE OF THE DIFFICULTY, BUT I WOULD AGREE WITH YOU

        24  THAT THERE IS SOME SMALL DIFFICULTY THERE.

        25  Q.   WELL, WOULD IT BE ACCURATE TO SAY THAT ONE OF THE
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         1  THINGS THAT MICROSOFT TRIES TO DO IS TO SELL CONTENT

         2  DEVELOPERS ON THE TECHNOLOGICAL ADVANTAGES OF THE DIRECTX

         3  RUNTIME TO CREATE AND PLAY BACK CONTENT SO THOSE

         4  DEVELOPERS WILL USE DIRECTX AND NOT USE QUICKTIME?

         5  A.   IT IS FAIR TO SAY--AGAIN, IN THE SPECIFIC CASE OF

         6  AUDIO AND VIDEO--THAT WE TRY TO GET PEOPLE TO PUT THE

         7  CONTENT IN A FORMAT THAT WE HAVE NO TROUBLE PLAYING BACK.

         8  THAT IS ABSOLUTELY TRUE.

         9  Q.   WELL--AND THE WAY YOU DO THAT, ISN'T IT, IS TO TRY TO

        10  GO TO CONTENT DEVELOPERS AND PERSUADE THEM OR CONVINCE

        11  THEM OF THE ADVANTAGES OF WORKING WITH THE WINDOWS

        12  PLATFORM, THE WINDOWS DIRECTMEDIA TECHNOLOGY?

        13  A.   I DON'T KNOW EXACTLY WHAT WE DO THERE BECAUSE I

        14  HAVEN'T DONE ANYTHING CLOSE TO EVANGELISM FOR SIX YEARS,

        15  BUT I WOULD ASSUME THAT WE DO SOMETHING LIKE THAT.

        16  THOUGH, GIVEN THE RESULTS WE HAD RECENTLY, I'M NOT SURE

        17  THAT WE DO MUCH OF IT.

        18  Q.   BUT YOU ASSUME THAT'S SOMETHING THAT MICROSOFT DOES;

        19  CORRECT?

        20  A.   I HAVE NO REASON NOT TO, NO.

        21  Q.   AND REALNETWORKS AND APPLE ALSO HAVE EVANGELISTS WHO

        22  DO THE SAME THING; THAT IS, THEY TRY TO PERSUADE CONTENT

        23  DEVELOPERS TO USE THEIR MULTIMEDIA TECHNOLOGIES RATHER

        24  THAN SOMEONE ELSE'S LIKE MICROSOFT'S?

        25  A.   I THINK THAT BOTH QUICKTIME--BOTH APPLE AND
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         1  REALNETWORKS SEND PEOPLE OUT AND TRY TO GET, YOU KNOW, THE

         2  AUDIO AND VIDEO CONTENT COMPRESSED INTO A FILE FORMAT AND

         3  CODEC THAT IS ADVANTAGEOUS FOR THE RUNTIMES TO PLAY BACK,

         4  YES.

         5           IN FACT, I WOULD BELIEVE BOTH COMPANIES WOULD DO

         6  THAT MORE AGGRESSIVELY THAN WE DO.

         7  Q.   AND IT'S ALSO TRUE, ISN'T IT, THAT BOTH OF THOSE

         8  COMPANIES, BOTH APPLE AND REALNETWORKS, BELIEVE THAT THEIR

         9  MULTIMEDIA RUNTIME OFFERS UNIQUE ADVANTAGES TO USERS OVER

        10  MICROSOFT'S RUNTIME OR EACH OTHER'S RUNTIME?

        11  A.   MOST OF THE THINGS I'VE TALKED TO REALNETWORKS AND

        12  APPLE ABOUT THAT THEY VIEW AS UNIQUE FEATURES HAVE EITHER

        13  BEEN UNCLEAR, BE SPECIFIED TO ME OR HAVE INVOLVED THE

        14  PLAYER, WHICH I DO NOT VIEW AS PART OF THE RUNTIME.  THERE

        15  SIMPLY ISN'T MUCH YOU COULD DO, AND THIS IS FAIRLY WELL

        16  ACKNOWLEDGED BY EVERYONE, ON PUTTING ONE FRAME OF VIDEO UP

        17  AFTER ANOTHER AND SYNCHRONIZING THE AUDIO BECAUSE,

        18  FUNDAMENTALLY, THE CAMERA TAKES 15 FRAMES A SECOND OR 24

        19  FRAMES A SECOND, AND IT RECORDS THE AUDIO SYNCHRONIZED

        20  WITH THOSE FRAMES.

        21           NOW, ANYTHING YOU DO BEYOND PUTTING THOSE FRAMES

        22  UP 24, 15 TIMES A SECOND OR WHATEVER THEY WERE RECORDED

        23  AT, AND SYNCHRONIZING THE AUDIO THE WAY IT WAS RECORDED BY

        24  THE DEVICE, ISN'T A VALUE-ADD DIFFERENTIATION TO THE

        25  CONSUMER, BECAUSE THE VIDEO IS THE VIDEO.  THAT'S THE WAY
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         1  IT'S GOT TO BE.

         2           AND SO, IN THE PLAYBACK PART, WHEN I THINK OF

         3  MULTIMEDIA AUDIO AND VIDEO PLAYBACK, IT'S CAN YOU GET THE

         4  FRAMES TO COME OUT THE SAME WAY THEY WENT IN WITH THE

         5  AUDIO AND VIDEO SYNCHRONIZED.  AND I WOULD BE VERY

         6  SURPRISED IF REALNETWORKS AND APPLE HAD A WAY TO MAKE THE

         7  AUDIO, YOU KNOW, SOMEHOW BETTER THAN IT WAS ACTUALLY

         8  RECORDED.  YOU KNOW, THERE ARE ORGANIZATIONS WHO MAKE SURE

         9  THAT IT'S EXACTLY THE WAY IT WAS RECORDED, LIKE SMPTE, AND

        10  THEY HAVE ALL KINDS OF SPECIFICATIONS FOR THAT.  BUT

        11  BEYOND THAT, YOU CAN'T MAKE IT ANY BETTER, EXCLUDING THE

        12  CODEC'S.

        13  Q.   THEY MAY NOT BE ABLE TO MAKE IT ANY BETTER THAN IT

        14  WAS RECORDED, BUT THEY COULD MAKE IT BETTER OR WORSE

        15  GETTING UP TO THAT POINT IN TERMS OF THE PLAYBACK;

        16  CORRECT?

        17  A.   YES, THEY CAN, BUT I BELIEVE THE ORIGINAL QUESTION

        18  WAS THINK THEY HAVE--APPLE AND REALNETWORKS BELIEVE THEY

        19  HAVE, YOU KNOW, FEATURES THAT GIVE THEM COMPETITIVE

        20  ADVANTAGE TO END USERS.

        21           AND SINCE DIRECTX MEDIA OR DIRECTSHOW,

        22  SPECIFICALLY REALNETWORKS AND APPLE, ALL ARE CAPABLE OF

        23  PLAYING BACK THE CONTENT WITH THE EXCEPTION OF BAND WIDTH

        24  CONSIDERATIONS OVER THE INTERNET.  BUT, IF YOU HAVE THE

        25  CONTENT LOCALLY, WHICH IS THE PART WE ARE TALKING ABOUT,
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         1  THEY'RE ALL CAPABLE OF PLAYING IT BACK AT THE SPEED AT

         2  WHICH IT WAS RECORDED AT WITH THE SYNCHRONIZATION THAT IT

         3  WAS PROVIDED.  SO, THERE IS NO DIFFERENTIATION IN THAT

         4  PIECE.

         5           IS THAT CLEAR?

         6  Q.   THAT HELPS.

         7  A.   I MEAN, IT'S LIKE THE INTERNAL PARTS OF A VCR.  THE

         8  FACT THAT IT PLAYS BACK THE VIDEO IS EXACTLY WHAT YOU

         9  EXPECT.  THERE IS NO DIFFERENTIATION THERE.  IT'S IN

        10  TIMERS AND OTHER THINGS.

        11  Q.   LET ME ASK YOU TO LOOK AT PARAGRAPH 38 OF YOUR DIRECT

        12  TESTIMONY.

        13  A.   YEP.

        14  Q.   NOW, HERE YOU DESCRIBE A NUMBER OF PROBLEMS OR

        15  QUALITY ISSUES THAT HAVE PLAGUED AUDIO AND VIDEO PLAYBACK

        16  ON PC'S; IS THAT ACCURATE?

        17  A.   YES.

        18  Q.   AND IF YOU WOULD, LOOK AT THE EITHER FOURTH OR FIFTH

        19  SENTENCE, THE ONE THAT SAYS, "THE QUALITY OF SOUND AND

        20  PICTURES"--DO YOU SEE THE BEGINNING OF THAT?

        21  A.   YES.

        22  Q.   IT SAYS, "THE QUALITY OF SOUND AND PICTURES IS POOR,

        23  AND THE AUDIO AND VIDEO CONTENT ARE POORLY SYNCHRONIZED."

        24  A.   YES.

        25  Q.   DOESN'T THAT INDICATE THAT THE QUALITY OF

                                                           87

         1  SYNCHRONIZATION IS SOMETHING THAT STILL NEEDS SOME WORK

         2  AND WOULD BENEFIT FROM CONTINUING INNOVATION?

         3  A.   NO.

         4           READ THE SENTENCE TWO SENTENCES BACK, I THINK.

         5  "ONE NEED ONLY TURN TO ON PERSONAL COMPUTER IN ATTEMPT TO

         6  ACCESS AND PLAY BACK MULTIMEDIA STORED ON THE INTERNET TO

         7  UNDERSTAND HOW FAR THE INSTRUMENT MUST STILL GO BEFORE IT

         8  PROVIDES THE USER WITH SATISFACTORY MULTIMEDIA EXPERIENCE.

         9  THERE ARE STILL NOTICEABLE, SOMETIMES RELATIVELY LONG

        10  DELAYS BEFORE REQUESTED FILE ACTUALLY BEGINS TO PLAY

        11  BACK."  THAT'S CAUSED BY THE INTERNET.

        12           "THE QUALITY OF SOUND AND PICTURES IS POOR."

        13  THAT'S CAUSED BY THE FACT THAT THE INTERNET BAND WIDTH IS

        14  SO SMALL THAT THE CODEC HAS TO SQUEEZE SO HARD IN THE

        15  PICTURE AND THE AUDIO THAT IT ENDS UP BEING FUZZY.

        16           AND "THE AUDIO AND VIDEO CONTENT ARE POORLY

        17  SYNCHRONIZED" REFERS TO THE FACT THAT WHEN YOU'RE

        18  STREAMING CONTENT OVER THE INTERNET AS REALNETWORKS DOES

        19  AND AS MICROSOFT NETSHOW SERVER DOES TO THE WINDOWS MEDIA

        20  PLAYER, YOU OFTEN DROP VIDEO FRAMES TO KEEP THE AUDIO

        21  GOING, BECAUSE THE HUMAN BEING WILL NOTICE AN AUDIO

        22  DROPOUT.  IT'S MUCH MORE DISCONCERTING THAN A FRAME BEING

        23  SKIPPED IN A VIDEO.  WE SPENT A LOT OF TIME STUDYING IT TO

        24  FIGURE OUT WHAT WAS MOST DISCONCERTING TO A HUMAN.

        25  BECAUSE IN SLIDE SHOWS WHEN YOU WERE IN SCHOOL HAD A
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         1  LITTLE BEEP ON THE AUDIO TRACK, SO YOU'RE USED TO ONE

         2  FRAME AT A TIME.  YOU COULD REDUCE A MOVIE TO THAT, AND

         3  IT'S NOT COMPLETELY DISASTROUS.  THAT'S WHAT I MEANT

         4  THERE.

         5  Q.   NOW, YOU DON'T MEAN TO LIMIT THIS PARAGRAPH JUST TO

         6  INTERNET STREAMING AS MICROSOFT AND REALNETWORKS OFFER IT,

         7  DO YOU, AND EXCLUDE QUICKTIME?

         8  A.   NO, WHAT I'M SPECIFICALLY SAYING HERE IS WHERE IT

         9  SAYS THE AUDIO AND VIDEO CONTENT ARE POORLY

        10  SYNCHRONIZED--I MEAN, I KNOW WHAT I MEANT WHEN I WROTE

        11  THAT, AND I AM SIMPLY REFERRING TO THE EXPERIENCE YOU GET

        12  IF YOU GO ON THE INTERNET AND LISTEN TO ANY STREAMING

        13  SERVER.

        14           APPLE WILL HAVE THE SAME PROBLEM, I BELIEVE, EVEN

        15  THOUGH THEY HAVEN'T SHIPPED THEIR STREAMING SUPPORT YET,

        16  BECAUSE IT'S INHERENT IN THE PROBLEMS WITH THE INTERNET

        17  TODAY.

        18  Q.   IS THIS A PROBLEM YOU WOULD ALSO HAVE IN PROGRESSIVE

        19  DOWNLOADING FROM AN AUDIO OR A VIDEO FILE OFF OF THE

        20  INTERNET?

        21  A.   IN PROGRESSIVE DOWNLOAD, YOU WOULD STILL END UP WITH

        22  THE POOR QUALITY BECAUSE, AGAIN, YOU GO BACK TO THE SIZE

        23  OF THE PIPE AND THE FACT YOU WOULD USE A CODEC TO SQUEEZE

        24  IT VERY HARD, BUT YOUR SYNCHRONIZATION WOULD BE FINE FOR

        25  THE PART OF THE FILE YOU GOT, BECAUSE THE WAY PROGRESSIVE

                                                           89

         1  DOWNLOAD WORKS IS IT DOWNLOADS A SNIPPET OF THE FILE AND

         2  THEN PLAYS IT SO YOU GET, YOU KNOW, 15, 20, 30 FRAMES OF

         3  VIDEO, HOWEVER MUCH YOU DOWNLOADED, ALONG WITH THE AUDIO

         4  TRACK FOR THAT, AND THEN IT STOPS AND DOWNLOADS THE NEXT

         5  SEGMENT.

         6  Q.   LET ME BE SURE THAT I UNDERSTAND YOUR TESTIMONY.

         7           ARE YOU SAYING NOW THAT THERE ESSENTIALLY IS NO

         8  PRACTICAL DIFFERENCE, NO QUALITATIVE DIFFERENCE, BETWEEN

         9  THE MULTIMEDIA RUNTIMES, AT LEAST FOR AUDIO AND VIDEO

        10  CONTENT, AS OFFERED BY MICROSOFT'S DIRECTX MEDIA, APPLE'S

        11  QUICKTIME AND REALNETWORKS?

        12  A.   I BELIEVE FOR THE PART OF THE RUNTIME THAT PLAYS BACK

        13  THE VIDEO FRAMES ONE AFTER ANOTHER AND SYNCHRONIZES THE

        14  AUDIO, FOR THOSE TWO PORTIONS, I HAVE MADE IT CLEAR IN MY

        15  TESTIMONY, AND IT HAS BEEN MY OPINION FOR A VERY LONG

        16  TIME, THAT THERE IS NO SUBSTANTIVE DIFFERENCE THERE.  I

        17  BELIEVE THIS OPINION IS NOT REVOLUTIONARY TO ANYONE

        18  SKILLED IN THE ART EITHER, BY THE WAY.

        19  Q.   AND WHEN YOU SAY THAT IF YOU'RE LIMITING IT JUST TO

        20  THE PART OF THE RUNTIME THAT SYNCHRONIZES THE AUDIO AND

        21  VIDEO PORTIONS, PLAYING THEM BACK, WHAT OTHER PARTS OF THE

        22  RUNTIME ARE YOU EXCLUDING FROM THAT?  WHAT KIND OF LINE

        23  ARE YOU DRAWING?

        24  A.   THE INTERACTIVE MULTIMEDIA RUNTIME I HAVE NEVER

        25  THOUGHT OF AS INCLUDING IN THIS SPACE.  REALNETWORKS
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         1  DOESN'T HAVE ONE OF THEIR OWN.  I THINK THEY LICENSE FLASH

         2  FOR SOME PORTION OF THEIRS, BUT AGAIN, I DON'T THINK OF

         3  THAT WHEN I'M TALKING ABOUT REALNETWORKS EITHER, BECAUSE

         4  WHAT I'M FOCUSED ON IN MY CONVERSATIONS WITH APPLE AND

         5  REALNETWORKS IS THE AUDIO AND VIDEO PLAYBACK.

         6           AND THE CORE TO AUDIO AND VIDEO PLAYBACK IS THE

         7  CODEC'S AND THE ABILITY TO GET THE INFORMATION INTO THE

         8  CODEC AND SYNCHRONIZE THE OUTPUT.  AND THOSE PIECES ARE

         9  DONE DIFFERENTLY BY REALNETWORKS, APPLE AND MICROSOFT WITH

        10  THE NET RESULT BEING INDISTINGUISHABLE TO CUSTOMERS, IN MY

        11  OPINION.

        12  Q.   SO, IS IT THE CASE THAT DIFFERENT WAYS THAT APPLE,

        13  REALNETWORKS AND MICROSOFT ALL DO THIS PORTION, THIS AUDIO

        14  AND VIDEO PORTION OF THE MULTIMEDIA RUNTIME, ARE

        15  ESSENTIALLY INTERCHANGEABLE IN TERMS OF QUALITY AND WHAT

        16  THE USER SEES?

        17  A.   IN TERMS OF EFFECT, I BELIEVE THAT'S TRUE.  THEY'RE

        18  NOT INTERCHANGEABLE IN TERMS OF COMPATIBILITY.

        19  Q.   AND THE REASON FOR THAT IS THAT EACH OF THE COMPANIES

        20  MAY USE DIFFERENT FILE FORMATS OR DIFFERENT CODEC'S TO GET

        21  THE AUDIO AND VIDEO INFORMATION TO THE RUNTIME?

        22  A.   EFFECTIVELY, YES.

        23  Q.   YOU SAY "EFFECTIVELY, YES."  IS THERE A COMPLICATION

        24  YOU WANT TO ADD IN THERE?

        25  A.   NO, WE ARE HAVING A FAIRLY HIGH LEVEL OF DISCUSSION,
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         1  AND I'M TRYING TO BE PRECISE, SO THE ENGINEER IN ME WANTS

         2  TO SAY, "MOSTLY YOU'RE RIGHT."

         3  Q.   I APPRECIATE THAT.

         4  A.   I REALLY AM SORRY, MR. MALONE.  I DIDN'T MEAN TO BE

         5  PICKY.

         6           THE COURT:  WHAT IS YOUR SCHEDULE, MR. MALONE?

         7           MR. MALONE:  YOUR HONOR, I AM NOT MOVING QUITE AS

         8  FAST AS I HOPED, BUT I THINK THAT WE ARE PROBABLY NO MORE

         9  THAN AN HOUR REMAINING.

        10           THE COURT:  ALL RIGHT.  WHY DON'T WE TAKE--LET'S

        11  TAKE A BRIEF RECESS NOW, AND THEN WE WILL PLAN TO CONCLUDE

        12  AROUND 5:00 OR WHENEVER YOU THINK IT WOULD BE AN

        13  APPROPRIATE STOPPING POINT, AND WE WILL FINISH UP TOMORROW

        14  MORNING.

        15           MR. MALONE:  THAT'S FINE.  AND I WILL TRY TO GET

        16  AS FAR AS I CAN.

        17           THE COURT:  YOU THINK WE ARE, MORE OR LESS, ON

        18  SCHEDULE?

        19           MR. MALONE:  I BELIEVE SO.

        20           THE COURT:  TEN MINUTES.

        21           (BRIEF RECESS.)

        22           THE COURT:  OKAY.

        23           MR. MALONE:  THANK YOU, YOUR HONOR.

        24  BY MR. MALONE:

        25  Q.   MR. ENGSTROM, TWO POINTS TO CLEAN UP BEFORE WE MOVE
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         1  ON.  I WANT TO BE SURE THE RECORD IS CLEAR.

         2           YOU WOULD AGREE, WOULDN'T YOU, THAT ONE WAY IN

         3  WHICH MICROSOFT, THROUGH ITS DIRECTX MEDIA AND APPLE

         4  THROUGH QUICKTIME AND REALNETWORKS THROUGH ITS PRODUCTS

         5  COMPETE, IS THROUGH THE LICENSING AND USE OF CODEC'S;

         6  CORRECT?

         7  A.   YES, I WOULD AGREE WITH THAT.

         8           I DON'T THINK IT'S A GOOD PLACE FOR US TO

         9  COMPETE, BUT IT IS, IN FACT, A WAY THAT WE END UP MAKING

        10  CONTENT THAT ONLY WORKS ON ONE PLATFORM OR THE OTHER.

        11  Q.   AND ANOTHER WAY THAT THE THREE OF YOU COMPETE IN

        12  ORDER TO TRY TO DELIVER A BETTER MULTIMEDIA PERFORMANCE TO

        13  END USERS IS THROUGH THE USE OF INTERACTION BETWEEN

        14  SERVERS AND THE PARTICULAR RUNTIME OR THE RUNTIME AND THE

        15  VIEWER THAT ARE INSTALLED ON THE PC; CORRECT?

        16  A.   YOU'RE REFERRING TO STREAMING IN THIS CASE?

        17  Q.   LET'S START WITH STREAMING, IF THAT IS--

        18  A.   STREAMING IS THE ONLY CASE IN WHICH I'M AWARE, AND

        19  THAT WOULD REALLY HAVE NOTHING TO DO WITH THE RUNTIME

        20  COMPONENTS I'M TALKING ABOUT.  THAT'S A PARTICULAR PIECE

        21  THAT TALKS TO THE SERVER ABOUT, YOU KNOW, WHICH PACKETS OF

        22  CONTENT, WHETHER IT BE AUDIO OR VIDEO OR DATA HAS

        23  RECEIVED, YOU KNOW--HAS ARRIVED AT THE CLIENT, WHEN IT

        24  ARRIVED AND WHAT GOT DROPPED BY THE INTERNET BECAUSE THE

        25  INTERNET LOSES THINGS FROM TIME TO TIME.
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         1  Q.   AND THAT'S A PARTICULAR PIECE OF SOFTWARE THAT IS

         2  UNIQUE TO EITHER DIRECTX OR TO QUICKTIME OR TO

         3  REALNETWORKS?

         4  A.   I DON'T BELIEVE QUICKTIME HAS A REAL TIME--REALTIME,

         5  PARDON ME.  I DON'T BELIEVE QUICKTIME HAS A RETAIL VERSION

         6  OF THIS AT THE MOMENT, ALTHOUGH I HEARD THEY'RE BUILDING

         7  ONE.  THERE IS A COMPONENT IN REALNETWORKS SYSTEM THAT

         8  DOES THIS IN WHAT WE CALLED A "FILTER."  IT'S A LITTLE

         9  PIECE OF LEGO, BASICALLY.

        10  Q.   AND YOU WOULD ASSUME THAT WHEN APPLE BEGINS SHIPPING

        11  A STREAMING VERSION OF QUICKTIME THAT IT, TOO, WOULD

        12  UTILIZE THIS FILTER THAT YOU DESCRIBED?

        13  A.   THE FILTER IS SOMETHING THAT'S UNIQUE TO THE

        14  DIRECTSHOW ARCHITECTURE, WHICH I DON'T BELIEVE QUICKTIME

        15  WILL BE ADOPTING, SO NO, I DON'T THINK IT WOULD BE THE

        16  SAME FILTER.

        17  Q.   SO, DID I MISUNDERSTAND THAT REALNETWORKS HAS AN

        18  EQUIVALENT FILTER AND A DIFFERENT ONE BUT ONE THEY USED TO

        19  ACCOMPLISH THE SAME PURPOSE?

        20  A.   THEY HAVE AN EQUIVALENT PIECE OF CODE, YES.

        21  Q.   AND YOU WOULD ANTICIPATE THAT QUICKTIME WOULD HAVE AN

        22  EQUIVALENT PIECE OF CODE AS WELL, THOUGH IT WOULD

        23  PRESUMABLY BE DIFFERENT THAN YOURS AND DIFFERENT THAN THE

        24  REALNETWORKS PIECE OF CODE?

        25  A.   YES.
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         1  Q.   AND THAT'S ONE WAY IN WHICH THE THREE COMPANIES WOULD

         2  COMPETE WITH ONE ANOTHER FOR THE BEST QUALITY DELIVERY OF

         3  STREAMING AUDIO AND VIDEO CONTENT; CORRECT?

         4  A.   YES.  THE SPECIFIC POINT THERE, FROM MY PERSPECTIVE,

         5  IS THAT IS A POOR PLACE TO COMPETE ON THE CLIENT SIDE

         6  BECAUSE HOW THAT COMPETITION IS MANIFESTED ITSELF TO THE

         7  END USER IS IN INABILITY TO LISTEN TO THAT CONTENT.  IT

         8  MAKES A GREAT DEAL OF SENSE TO USE THAT AS A WAY TO

         9  DIFFERENTIATE SERVERS WHICH ARE SOLD TO THE PEOPLE WHO

        10  WISH TO BROADCAST THAT CONTENT AND HAVE THAT CONTENT

        11  DELIVERED IN THE BEST POSSIBLE WAY.

        12           BUT TO USE THAT AS A DIFFERENTIATION OF THE

        13  PLAYER--AND ALL THREE OF THESE PLAYERS ARE PROVIDED TO THE

        14  CONSUMER AT NO ADDITIONAL COST IN THOSE SCENARIOS--JUST

        15  RESULTS IN PLAYERS THAT ONLY SEE CERTAIN STATIONS

        16  EFFECTIVELY, SO IT'S EQUIVALENT IN YOUR HOUSEHOLD TO

        17  HAVING A DIFFERENT TELEVISION SET IF YOU WANT TO LISTEN TO

        18  ESPN OR CNN.  AND I THINK THAT IS A POOR PLACE TO FOCUS

        19  THE COMPETITION BETWEEN COMPANIES.  DOESN'T GENERATE ANY

        20  REVENUE FOR THEM, AND IT KEEPS PEOPLE--AND IT KEEPS--IT

        21  PUSHES THE HASSLE TO THE END USER, WHICH IS--IT'S NOT IN

        22  THE INTEREST OF GETTING MORE PEOPLE TO USE MULTIMEDIA, IN

        23  MY OPINION.

        24  Q.   AND WHEN YOU ARE REFERRING TO CLIENT HERE, ARE YOU

        25  INCLUDING THE RUNTIME BUT MEANING SOMETHING

                                                           95

         1  MORE--SOMETHING BROADER THAN THAT?

         2  A.   WHEN I'M REFERRING TO THE CLIENT IN THE SENTENCE I

         3  JUST SAID--AND I, UNFORTUNATELY, DO USE THE "CLIENT"

         4  FAIRLY BROADLY BECAUSE I'M USED TO TALKING TO PEOPLE WHO

         5  CAN GENERATE FROM THE CONTEXT WHAT PIECES I'M TALKING

         6  ABOUT.  THE SENTENCE I JUST ANSWERED I WAS USING THE

         7  CLIENT TO LITERALLY MEAN EVERYTHING, THE PLAYER, THE THING

         8  THAT CONSUMER PERCEIVES AS THE CLIENT.

         9           NORMALLY, WHEN I SPEAK OF THE CLIENT, IT IS

        10  WITHOUT THE USER INTERFACE, BECAUSE THE USER INTERFACE IS

        11  THE PART WHERE I ACTUALLY THINK DIFFERENTIATION THAT

        12  MATTERS TO CONSUMERS OCCURS.  BUT THAT'S LIKE THE FEATURES

        13  YOU'RE NORMALLY USED TO IN A TV SET.  YOU GO THERE, AND

        14  YOU PICK ONE TV SET OVER THE OTHER BECAUSE IT HAS A

        15  PICTURE, AND THE REMOTE IS MORE ERGONOMIC, THE PICTURE

        16  SCREEN IS FLATTER.  BUT YOU DON'T PICK A TV IN THE STORE

        17  BECAUSE IT CAN ONLY PLAY BACK CERTAIN STATIONS AND ANOTHER

        18  TV CAN'T.  THAT, I THINK, IS A BAD PLACE FOR COMPETITION

        19  TO OCCUR IN THE SPACE.

        20  Q.   NOW, YOU TALKED EARLIER ABOUT API'S, OR APPLICATION

        21  PROGRAMMING INTERFACES, THAT ARE EXPOSED BY BOTH DIRECTX

        22  MEDIA AND QUICKTIME; CORRECT?

        23  A.   YES, I BELIEVE WE HAD THAT DISCUSSION, YEAH.

        24  Q.   AND ARE THOSE API'S PART OF OR PRESENTED BY THE

        25  RUNTIME OR THE VIEWER OR SOMETHING ELSE?
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         1  A.   THE API'S I WAS REFERRING TO THAT I DON'T FEEL ARE

         2  INTERESTING ARE EXPORTED BY THE RUNTIME.  SOMETIMES THE

         3  SAME API'S ARE EXPORTED BY THE PLAYER, BUT AGAIN, YOU LOOK

         4  AT THE COMMANDS ON A TV OR VCR WHICH CHANNEL, PLAY, STOP,

         5  REWIND, EVEN IF REALNETWORKS AND APPLE AND MICROSOFT AND

         6  FOUR OTHER VENDORS MADE THOSE COMMANDS INCOMPATIBLE, THEY

         7  WOULD STILL BE THE SAME COMMANDS, AND IT WOULD BE VERY

         8  EASY TO WRITE A PIECE OF CODE TO TAKE ADVANTAGE OF EACH

         9  ONE BECAUSE THERE ARE NO SEMANTICS INVOLVED IN THEM.

        10           THE API'S FOR THE PLAYER, THOUGH, ARE ACTUALLY

        11  LESS INTERESTING IN THIS CASE THAN THE API'S FOR THE

        12  RUNTIME, AND THOSE API'S, I DON'T BELIEVE, ARE INTERESTING

        13  FROM A COMPETITIVE STANDPOINT.

        14  Q.   IT'S TRUE, ISN'T IT, THAT YOU HAVE SAID TO PEOPLE

        15  OUTSIDE OF MICROSOFT THAT IT'S IMPORTANT FOR MICROSOFT TO

        16  CONTROL THE CLIENT-SIDE MULTIMEDIA API'S?

        17  A.   I DON'T DOUBT SAYING THAT FOR A MINUTE, BUT THAT'S

        18  DIFFERENT THAN THE AUDIO AND VIDEO RUNTIME API'S.

        19           FOR EXAMPLE, DIRECTX FOUNDATION WOULD FALL IN

        20  THAT CATEGORY.  AND I THINK THAT, YOU KNOW, AS A PART OF

        21  WINDOWS, SINCE WINDOWS, YOU KNOW, INCLUDES DIRECTX

        22  FOUNDATION AND DIRECTX MEDIA, THE API'S FOR DIRECTX

        23  FOUNDATION ARE VERY IMPORTANT FROM AN APPLICATION

        24  STANDPOINT.  THERE IS A BROAD SET OF THEM.  AND AN

        25  APPLICATION WRITTEN TO IT, UNLIKE RUNNING A MOVIE CAMERA
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         1  AND COMPRESSING IT, THOSE APPLICATIONS WRITTEN TO DIRECTX

         2  FOUNDATION ARE WRITTEN BY PEOPLE WHO ARE EXTREMELY

         3  SPECIALIZED AT WHAT THEY DO, AND--I MEAN, LITERALLY THERE

         4  ARE MAYBE A HUNDRED APPLICATIONS IN THAT SPACE THAT COME

         5  OUT EVERY THREE OR FOUR MONTHS, BUT THEY'RE WRITTEN BY

         6  PEOPLE WHO ARE VERY SKILLED.  THERE IS NO JUST RUN A

         7  CAMERA OVER SOMETHING, PRESS A BUTTON AND THE TOOL AND

         8  HAVE IT BE ABLE TO RUN.

         9  Q.   WOULD YOU AGREE THAT EVEN FOR THE API'S THAT ARE

        10  EXPOSED BY THE DIRECTX MEDIA, THE HIGHER LAYER, THAT IT'S

        11  IMPORTANT FOR MICROSOFT TO CONTROL THOSE CLIENT-SIDE

        12  API'S?

        13  A.   I THINK IN THE CASE OF THE INTERACTIVE MULTIMEDIA

        14  RUNTIME YOU ALSO HAVE A BROAD RANGE OF API'S, VERY

        15  INTRICATE, TO SAY THE LEAST.  AND THOSE API'S ARE VERY

        16  IMPORTANT FROM A COMPETITIVE STANDPOINT FROM MICROSOFT TO

        17  CONTROL ON ITS PLATFORM, YES.

        18  Q.   MR. ENGSTROM, CURRENTLY, DIRECTX MEDIA IS ONLY--IS

        19  ONLY MADE AVAILABLE FOR AND ONLY WORKS ON WINDOWS;

        20  CORRECT?

        21  A.   THAT'S TRUE.

        22  Q.   AND APPLE'S QUICKTIME IS CROSS-PLATFORMED?

        23  A.   YES.

        24  Q.   IT WORKS ON BOTH WINDOWS AND THE MAC OPERATING

        25  SYSTEM?
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         1  A.   I THINK IT WORKS ON SGI UNIX, TOO, BUT I'M NOT

         2  CERTAIN.

         3  Q.   AND THE REALNETWORKS MULTIMEDIA TECHNOLOGY IS ALSO

         4  CROSS-PLATFORM, IS IT NOT?

         5  A.   YES, I BELIEVE SO.

         6  Q.   AND THAT'S AN ADVANTAGE TO CONTENT DEVELOPERS WHEN

         7  THEY ARE DECIDING WHICH MULTIMEDIA TECHNOLOGIES TO FOCUS

         8  THEIR CONTENT DEVELOPMENT OR TARGET THEIR CONTENT

         9  DEVELOPMENT ON, IF THOSE TECHNOLOGIES RUN CROSS-PLATFORM;

        10  IS THAT A FAIR STATEMENT?

        11  A.   I ALWAYS HESITATE WHEN YOU USE THE WORD "DEVELOPER,"

        12  SO THE ANSWER IS YES IN THE FOLLOWING CONTEXT.  WHEN YOU

        13  USE THE WORD "CONTENT DEVELOPER," I THINK OF SOMEBODY WHO

        14  USES A "C" COMPILER OR SOME DEVELOPMENT TOOLS TO WRITE

        15  CODE.  BUT MOST OF THE CONTENT, THE VAST MAJORITY OF THE

        16  CONTENT CREATED FOR REALNETWORKS AND CREATED FOR APPLE'S

        17  QUICKTIME IS AUDIO AND VIDEO CONTENT THAT WAS CREATED WITH

        18  A CAMERA AND THEN RUN THROUGH A TOOL TO COMPRESS IT INTO A

        19  FORMAT.

        20           THE IMPORTANT THING FOR THE PERSON WHO TOOK THAT

        21  AUDIO AND VIDEO CONTENT AND COMPRESSED IT IS THAT IT CAN

        22  BE VIEWED BY THE MAXIMUM NUMBER OF PEOPLE; THAT'S TRUE.

        23  SO, SAYING GEE, BEING ABLE TO VIEW THAT ON UNIX OR

        24  MACINTOSH IS VALUABLE TO THAT PERSON, I THINK, IS AN

        25  IRREFUTABLE POINT.
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         1           BUT I HESITATE TO USE THE WORD "DEVELOPER"

         2  BECAUSE THEY'RE NOT TAKING ADVANTAGE OF THE API'S IN A

         3  SIGNIFICANT WAY THAT THE FACT THAT THAT SAME CONTENT COULD

         4  BE VIEWED IN A VCR OR ON A DIGITAL VIDEO DISK OR ON A

         5  SATELLITE OR ON A CABLE SYSTEM IS ALSO VALUABLE TO PEOPLE

         6  WHO CREATE THAT CONTENT.

         7           AND, YOU KNOW, THE COMPATIBILITY BETWEEN THOSE IS

         8  REALLY BASED ON THE FACT THAT IT'S "N" NUMBER OF FRAMES

         9  WITH AN AUDIO STREAM ATTACHED.

        10  Q.   AND PERHAPS IT WOULD BE BETTER TO SPEAK OF THESE

        11  PEOPLE AS CONTENT CREATORS RATHER THAN CONTENT DEVELOPERS;

        12  DOES THAT MAKE MORE SENSE?

        13  A.   THAT WOULD BE MUCH MORE CLEAR, IN MY OPINION.

        14  Q.   AND YOU MENTION SATELLITES AND CABLE AND OTHER MEDIA,

        15  BUT FOR PURPOSES OF CONTENT CREATORS WHO ARE LOOKING TO

        16  DELIVER AUDIO OR VIDEO CONTENT TO PERSONAL COMPUTERS, FOR

        17  THEM A RUNTIME AND A VIEWER THAT ARE CROSS-PLATFORMED AND,

        18  THEREFORE, AVAILABLE TO AS MANY PEOPLE AS POSSIBLE IS

        19  SOMETHING OF VALUE; CORRECT?

        20  A.   YES, IT IS VALUABLE TO BE ABLE TO SEE THE CONTENT ON

        21  AS MANY PLACES AS POSSIBLE.  MOST OF THE CONTENT CREATED

        22  FOR VIEWING ON A PC WAS ORIGINALLY CREATED FOR VIEWING ON

        23  A TELEVISION SET, OVER A CABLE SYSTEM OR EVEN A MOVIE

        24  THEATER.

        25           AND WHAT THEY DO IS COMPRESS IT USING A CODEC FOR
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         1  COMPRESSION INTO A FILE FORMAT, AND THAT'S THE EXTENT OF

         2  THEIR ADOPTION OF ONE PLATFORM OR THE OTHER.

         3  Q.   BUT, IN TERMS OF DOING THOSE THINGS, THE COMPRESSING

         4  AND THE PUTTING INTO A FORMAT, THE MORE BROADLY THEY CAN

         5  THEN DISTRIBUTE THAT CONTENT TO RUNTIMES AND VIEWERS THAT

         6  ARE CAPABLE OF DEALING WITH THOSE CODEC'S AND THOSE

         7  FORMATS THE BETTER; IS THAT FAIR?

         8  A.   YES.

         9           THE COURT:  ARE YOU MOVING TO A NEW SUBJECT NOW?

        10           MR. MALONE:  YES, YOUR HONOR.

        11           THE COURT:  MAYBE THIS WOULD BE AN APPROPRIATE

        12  TIME TO STOP FOR THE EVENING.

        13           MR. MALONE:  THAT WILL BE FINE.

        14           THE COURT:  ALL RIGHT.  ASSUMING WE ARE STILL ON

        15  SCHEDULE, 10:00 TOMORROW MORNING.

        16           (WHEREUPON, AT 4:55 P.M., THE HEARING WAS

        17  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        18

        19

        20

        21

        22

        23

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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