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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES VERSUS MICROSOFT CORPORATION, AND 98-1233, STATE OF

          4   NEW YORK, ET AL. VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. ROSEN.  I REMIND YOU

         10   THAT YOU'RE STILL UNDER OATH, SIR.

         11             THE WITNESS:  THANK YOU.

         12             THE COURT:  MR. LACOVARA, IT IS ALWAYS INSPIRING

         13   TO WATCH YOUNG PEOPLE EMBARK ON HEROIC ENDEAVORS.

         14             MR. LACOVARA:  THANK YOU, YOUR HONOR.

         15             (DAN ROSEN, DEFENDANT'S WITNESS, PREVIOUSLY

         16   SWORN.)

         17                 REDIRECT EXAMINATION (CONTINUED)

         18   BY MR. LACOVARA:

         19   Q.  GOOD MORNING, MR. ROSEN.

         20   A.  GOOD MORNING.

         21   Q.  MR. ROSEN, FOR THE FIRST FEW QUESTIONS THIS MORNING, I

         22   WOULD LIKE TO FOCUS YOUR UNDERSTANDING ON THE NATURE OF

         23   NETSCAPE'S WEB BROWSING SOFTWARE PRODUCTS AND DEVELOPMENT AS

         24   OF JUNE 21ST, 1995.  CAN YOU DO THAT?

         25   A.  YES.
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          1   Q.  NOW, AS OF THAT DATE, DID NETSCAPE HAVE A CROSS-PLATFORM

          2   BROWSER?

          3   A.  NO.

          4   Q.  HOW MANY BROWSING -- HOW MANY DIFFERENT BROWSING

          5   PLATFORMS DID NETSCAPE WRITE BROWSERS TO?

          6   A.  APPROXIMATELY TEN.

          7   Q.  AND WHAT WERE THOSE TEN DIFFERENT PLATFORMS?

          8   A.  WINDOWS 3.1, THE MACINTOSH, AND SOME NUMBER OF VARIETIES

          9   OF UNIX -- APPROXIMATELY SEVEN, TO MY RECOLLECTION.

         10   Q.  NOW, AS OF JUNE 21, 1995, DID YOU UNDERSTAND THAT

         11   NETSCAPE WAS DEVELOPING A WEB BROWSING PRODUCT THAT WOULD

         12   RUN ON TOP OF WINDOWS 95?

         13   A.  YES, I DID.

         14   Q.  AND WOULD THAT WEB BROWSER HAVE RUN ON OPERATING SYSTEMS

         15   OTHER THAN WINDOWS 95?

         16   A.  NO.  NOT WITHOUT MODIFICATION.

         17   Q.  NOW, WHAT I'D LIKE TO DO IS ASK YOU A QUESTION THAT

         18   PICKS UP ON THE LAST QUESTION MR. BOIES ASKED YOU YESTERDAY.

         19   I BELIEVE AT THE CONCLUSION OF YOUR EXAMINATION YESTERDAY,

         20   HE WAS ASKING YOU ABOUT GOVERNMENT EXHIBIT 955, WHICH IS

         21   IDENTICAL TO DEFENDANT'S EXHIBIT 772.  I'D ASK YOU TO TAKE A

         22   LOOK AT THE SECOND PAGE OF DEFENDANT'S 772 NOW, AND IF WE

         23   COULD SEE IT ON THE SCREEN, PLEASE.

         24             NOW, SPECIFICALLY, MR. BOIES ASKED YOU QUESTIONS

         25   ABOUT THE MEANING OF THE PHRASE IN THE VERY FIRST LINE
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          1   "MICROSOFT'S CLIENT CODE ON WINDOWS 95."

          2             DO YOU SEE THAT, MR. ROSEN?

          3   A.  YES, I DO.

          4   Q.  AND COULD YOU TELL ME WHAT YOU MEANT BY THE PHRASE

          5   "CLIENT CODE" AS YOU USED IT IN THAT DOCUMENT?

          6   A.  I MEANT THE SET OF TECHNOLOGIES THAT WE WERE EMBEDDING

          7   INTO WINDOWS 95 TO ACCESS AND DISPLAY INFORMATION FROM THE

          8   INTERNET.

          9   Q.  NOW, WHETHER OR NOT -- AND IS IT YOUR TESTIMONY, SIR,

         10   THAT YOU DISCUSSED NETSCAPE USING WINDOWS CLIENT CODE AT THE

         11   JUNE 21ST MEETING?

         12   A.  YES, THAT WAS ONE OF THE MAIN PURPOSES OF THE MEETING.

         13   Q.  AND WHETHER OR NOT NETSCAPE USED WINDOWS CLIENT CODE,

         14   WAS NETSCAPE'S WINDOWS 95 BROWSER GOING TO RUN ON OPERATING

         15   SYSTEMS OTHER THAN WINDOWS 95?

         16   A.  NO.  IT WOULD HAVE BEEN WINDOWS 95-SPECIFIC EITHER WAY.

         17   Q.  OKAY.  NOW, DID YOU DISCUSS -- YOU PERSONALLY AND YOUR

         18   COLLEAGUES AT MICROSOFT -- DISCUSS NETSCAPE USING CLIENT

         19   CODE AT THE JUNE 21ST MEETING?

         20   A.  YES.  THAT WAS ONE OF THE MAIN REASONS FOR THE MEETING.

         21   Q.  AND DID YOU DISCUSS SPECIFIC ASPECTS OF WHAT YOU CALLED

         22   GENERALLY "CLIENT CODE"?

         23   A.  YES.  I BELIEVE WE DESCRIBED EVERY ONE OF THE SPECIFIC

         24   COMPONENTS THAT WOULD BE INCLUDED IN THAT DESCRIPTION.

         25   Q.  AND COULD YOU TELL THE COURT, PLEASE, WHAT SPECIFIC CODE
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          1   IN WINDOWS WAS DISCUSSED AT THAT MEETING.

          2   A.  TCP/IP, INTERNET SHORTCUTS, HTTP AND HTML RENDERING,

          3   AMONG OTHERS.

          4   Q.  AND DID YOU ENCOURAGE -- YOU AND YOUR COLLEAGUES AT

          5   MICROSOFT -- DID YOU ENCOURAGE NETSCAPE REPRESENTATIVES TO

          6   USE THOSE ASPECTS OF WINDOWS CLIENT CODE AT THIS MEETING?

          7   A.  YES, WE DID.

          8   Q.  NOW, YOU WRITE IN THIS DOCUMENT IN THE SECOND PARAGRAPH,

          9   "IN THE MEETING THEY SEEMED TO EMBRACE THIS STRATEGY, BOTH

         10   FOR WINDOWS 95 AND NT."

         11             DO YOU SEE THAT?

         12   A.  I DO.

         13   Q.  AND WAS THAT AN ACCURATE REFLECTION OF WHAT YOU BELIEVE

         14   NETSCAPE HAD COMMUNICATED TO YOU AT THAT MEETING?

         15   A.  YES.

         16   Q.  NOW, TO WHOM DID YOU SEND THIS DOCUMENT, SIR?

         17   A.  THIS DOCUMENT WAS SENT TO THE MOST SENIOR EXECUTIVES AT

         18   MICROSOFT AT THE TIME, INCLUDING BILL GATES, NATHAN

         19   MYHRVOLD, PAUL MARITZ AND PETE HIGGINS.

         20   Q.  AND HOW LONG AFTER THE JUNE 21ST MEETING WAS THIS

         21   DOCUMENT SENT TO THE MOST SENIOR EXECUTIVES AT MICROSOFT?

         22   A.  ONE DAY LATER.

         23   Q.  AND DID YOU ATTEMPT TO MAKE THE DOCUMENT ACCURATE AND

         24   COMPLETE IN TERMS OF A RENDERING OF WHAT YOU BELIEVE

         25   OCCURRED AT THE JUNE 21ST MEETING?
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          1   A.  I DID.

          2   Q.  NOW, IS THERE ANY OTHER PLACE IN THIS DOCUMENT WHERE YOU

          3   TALK ABOUT THE TOPIC THAT WE'VE JUST DISCUSSED, NAMELY

          4   WHETHER NETSCAPE SEEMED TO EMBRACE THE STRATEGY OF USING

          5   WINDOWS CLIENT CODE?

          6   A.  YES, THERE IS.  IN THE FOURTH PARAGRAPH THAT BEGINS

          7   "CHRISJO SUMMED UP."

          8             MR. LACOVARA:  COULD WE SEE THE FIRST PAGE,

          9   PLEASE, BILL?

         10             AND COULD WE HIGHLIGHT OR BRING UP THE FOURTH

         11   PARAGRAPH?

         12   BY MR. LACOVARA:

         13   Q.  NOW, IN THIS PARAGRAPH WHERE IS IT THAT YOU'RE TALKING

         14   ABOUT NETSCAPE'S REACTION IN TERMS OF EMBRACING YOUR

         15   SUGGESTION THAT NETSCAPE USE WINDOWS CLIENT CODE?

         16   A.  IN THE SENTENCE THAT BEGINS "ON THE CLIENT END, WE

         17   DISCUSSED SUCKING MOST OF THE FUNCTIONALITY OUT OF THE

         18   CURRENT NETSCAPE BROWSER (BUT NOT THE TOOLBAR, COOL PLACES

         19   OR ADVERTISING)."

         20   Q.  NOW, I'M HAVING A LITTLE TROUBLE HEARING YOU.  COULD YOU

         21   KEEP YOUR VOICE UP, MR. ROSEN?

         22   A.  I'M SORRY.

         23             THE COURT:  YOU COULD PULL THE MICROPHONE CLOSER

         24   TO YOU.

         25             THE WITNESS:  THANK YOU.
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          1   BY MR. LACOVARA:

          2   Q.  NOW, YESTERDAY THERE WAS A GREAT DEAL OF GENERIC

          3   REFERENCES TO CLIENTS OR UNSPECIFIED TECHNOLOGIES OR

          4   BROWSERS GENERALLY.  DO YOU RECALL ALL OF THAT DISCUSSION?

          5   A.  I DO.

          6   Q.  NOW, WHEN YOU WERE HAVING THE MEETINGS WITH NETSCAPE AND

          7   THE DISCUSSIONS WITH MR. BARKSDALE THAT YOU DESCRIBE IN YOUR

          8   TESTIMONY, AND THE DISCUSSIONS WITH MR. HOMER, DID YOU HAVE

          9   DISCUSSIONS OF SPECIFIC TECHNOLOGIES OR GENERIC TECHNOLOGIES

         10   WITHOUT SPECIFICATION?

         11   A.  VERY SPECIFIC TECHNOLOGIES.

         12   Q.  AND WHEN YOU TALKED ABOUT "SUCKING MOST OF THE

         13   FUNCTIONALITY OF THE CURRENT NETSCAPE BROWSER," AS YOU SAY

         14   IN DEFENDANT'S EXHIBIT 772, WAS THAT A REFERENCE TO SOME

         15   GENERAL PACKAGE OF TECHNOLOGIES OR TO SPECIFIC CLIENT

         16   TECHNOLOGIES IN WINDOWS?

         17   A.  IT WAS PRIMARILY TO THE FOUR SPECIFIC TECHNOLOGIES WE

         18   DISCUSSED EARLIER.

         19   Q.  WELL, I'D LIKE TO REVIEW THOSE IN TURN THEN.  THE FIRST

         20   I BELIEVE YOU MENTIONED WAS TCP/IP SUPPORT; IS THAT CORRECT?

         21   A.  IT WAS.

         22   Q.  CAN YOU EXPLAIN, PLEASE, WHAT WAS DISCUSSED ABOUT TCP/IP

         23   SUPPORT.

         24   A.  WELL, TCP/IP SUPPORT IS CODE THAT RUNS ON THE COMPUTER

         25   THAT PROCESSES AND PACKAGES UP THE INFORMATION ON THE
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          1   COMPUTER TO SEND VIA SOME WIRE LINE, EITHER THE MODEM OR

          2   LOCAL AREA NETWORK.

          3   Q.  AND DID WINDOWS 95 PROVIDE SUPPORT FOR TCP/IP AS OF

          4   JUNE 21ST, 1995?

          5   A.  WELL, WINDOWS 95 WAS A BETA PRODUCT AS OF THEN, BUT THE

          6   BETA PRODUCT DID HAVE THAT SUPPORT, YES.

          7   Q.  AND DID YOU ENCOURAGE NETSCAPE TO RELY, FOR ITS

          8   WINDOWS 95 BROWSER, ON THE TCP/IP SUPPORT IN THE BETA

          9   RELEASE OF WINDOWS AT THAT TIME?

         10   A.  WE DID.

         11   Q.  THE SECOND TECHNOLOGY I BELIEVE YOU MENTIONED WAS HTTP

         12   SUPPORT; IS THAT CORRECT?

         13   A.  CORRECT.

         14   Q.  AND CAN YOU DESCRIBE, PLEASE, FIRST WHAT "HTTP" REFERS

         15   TO?

         16   A.  WELL, IF TCP/IP IS CREATING THE PACKAGE, THEN HTTP IS

         17   THE WAY TO SPECIFY A SPECIFIC ADDRESS OR A WAY TO REACH

         18   INFORMATION OR SEND IT IN THE INTERNET CONTEXT.

         19   Q.  AND DID YOU DISCUSS AT THE JUNE 21ST, 1995 MEETING

         20   HAVING NETSCAPE USE HTTP SUPPORT IN WINDOWS 95?

         21   A.  YES, WE DID.

         22   Q.  I BELIEVE THE THIRD TECHNOLOGY YOU MENTIONED WAS

         23   SOMETHING CALLED "INTERNET SHORTCUTS"; IS THAT CORRECT?

         24   A.  YES, IT WAS.

         25   Q.  AND THIS IS ONE THAT TOOK ME A WHILE TO UNDERSTAND.  SO
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          1   COULD YOU EXPLAIN WHAT INTERNET SHORTCUTS ARE.

          2   A.  CERTAINLY.

          3             "INTERNET SHORTCUTS" WAS A TRUE INNOVATION IN

          4   WINDOWS 95 THAT DIDN'T EXIST ON OTHER PLATFORMS.  IT WAS A

          5   WAY TO TAKE THE DESKTOP METAPHOR IN DISPLAYING A FILE ON THE

          6   DESKTOP, AND INSTEAD OF JUST ALLOWING IT TO DISPLAY A LOCAL

          7   FILE THAT'S ON YOUR OWN HARD DISK, ALLOWING IT TO DISPLAY A

          8   FILE THAT COULD EXIST ACROSS THE INTERNET AS WELL.

          9             SO IT UNIFIED THE WAY OF LOOKING AT FILES FROM THE

         10   LOCAL MACHINE TO THE WORLD WIDE WEB AT LARGE.

         11   Q.  AND AS OF JUNE 21ST, 1995, DID THE BETA VERSION OF

         12   WINDOWS 95 INCLUDE SUPPORT FOR INTERNET SHORTCUTS?

         13   A.  I BELIEVE IT DID, YES.

         14   Q.  AND DID YOU AND YOUR COLLEAGUES FROM MICROSOFT ENCOURAGE

         15   REPRESENTATIVES OF NETSCAPE TO TAKE ADVANTAGE OF INTERNET

         16   SHORTCUTS IN NETSCAPE'S WINDOWS 95 BROWSER CURRENTLY IN

         17   DEVELOPMENT?

         18   A.  WE DID INDEED.

         19   Q.  I THINK THE FOURTH TECHNOLOGY YOU MENTIONED WAS "HTML

         20   RENDERING"; IS THAT CORRECT?

         21   A.  THAT'S CORRECT.

         22   Q.  COULD YOU EXPLAIN, PLEASE, WHAT "HTML RENDERING" IS?

         23   A.  YES.  ONCE YOU'VE RETRIEVED THE PACKAGE FROM THE

         24   INTERNET WITH CONTENT IN IT, HTML RENDERING IS A WAY TO

         25   VIEW A SPECIFIC KIND OF CONTENT THAT EXISTS ON THE INTERNET.
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          1   IT'S JUST THE WAY TO DISPLAY IT.

          2   Q.  AND DID YOU UNDERSTAND, AS OF JUNE 21ST, 1995, THAT

          3   WINDOWS 95 WAS GOING TO PROVIDE FOR HTML RENDERING?

          4   A.  ABSOLUTELY.

          5   Q.  AND DID YOU ENCOURAGE NETSCAPE TO USE THE RENDERING

          6   ENGINE IN WINDOWS 95 FOR NETSCAPE'S WINDOWS 95 BROWSER?

          7   A.  YES, WE DID.

          8   Q.  NOW, DID YOU UNDERSTAND THAT THE FOUR TECHNOLOGIES THAT

          9   YOU DISCUSSED WOULD BE EXPOSED TO ISV'S.

         10   A.  YES.  THEY WOULD.

         11   Q.  AND HOW WOULD THEY BE EXPOSED TO ISV'S?

         12   A.  THROUGH WHAT WE CALL APPLICATION PROGRAMMING INTERFACES,

         13   OR API'S.  IT'S A STANDARD METHOD FOR ALLOWING ISV'S TO USE

         14   FUNCTIONS IN A PLATFORM.

         15   Q.  AND WAS THERE A PARTICULAR NAME OF SOME SET OF THESE

         16   INTERNET-RELATED API'S?

         17   A.  YES.  THEY TYPICALLY WENT UNDER THE NAME OF WININET

         18   API'S.

         19   Q.  AND COULD YOU SPELL THAT JUST FOR THE COURT REPORTER'S

         20   BENEFIT?

         21   A.  W-I-N-I-N-E-T.

         22   Q.  AND DID THAT STAND FOR "WINDOWS INTERNET"?

         23   A.  YES, IT DID.

         24   Q.  AND DID YOU DISCUSS THE WININET API SET AT THE MEETING

         25   IN MOUNTAIN VIEW ON JUNE 21ST, 1995?
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          1   A.  YES, WE DID.

          2   Q.  NOW, IS IT CORRECT, SIR, THAT WEB BROWSERS USE THE

          3   FEATURES WE'VE DISCUSSED, TCP/IP, HTTP, HTML RENDERING AND

          4   INTERNET SHORTCUTS?

          5   A.  YES, THEY DO.

          6   Q.  NOW, JUST TO GET AHEAD OF OURSELVES A LITTLE, DID

          7   NETSCAPE AGREE TO USE ANY OF THOSE FOUR TECHNOLOGIES?

          8   A.  YES, THEY AGREED TO USE ONE OF THE FOUR.

          9   Q.  AND WHICH ONE DID THEY AGREE TO USE, SIR?

         10   A.  THE INTERNET SHORTCUTS.

         11   Q.  SO AM I CORRECT THAT NETSCAPE DID NOT AGREE, AT LEAST AS

         12   OF JUNE '95, TO RELY ON HTTP SUPPORT, TCP/IP SUPPORT, OR

         13   HTML RENDERING IN WINDOWS; IS THAT CORRECT?

         14   A.  THAT'S CORRECT.  THEY USED THEIR OWN VERSIONS.

         15   Q.  NOW, AS OF JUNE 21ST, 1995, DID NETSCAPE AND MICROSOFT

         16   HAVE IDENTICAL IMPLEMENTATIONS OF THE RENDERING LANGUAGE

         17   KNOWN AS HTML?

         18             THE COURT:  IDENTICAL WHAT?

         19             MR. LACOVARA:  THE RENDERING LANGUAGE KNOWN AS

         20   HTML.

         21             THE COURT:  IDENTICAL WHAT?

         22             MR. LACOVARA:  IDENTICAL IMPLEMENTATIONS, YOUR

         23   HONOR.

         24             THE COURT:  IMPLEMENTATIONS.

         25             THE WITNESS:  YES.  AS BEST WE COULD DETERMINE,
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          1   THE IMPLEMENTATIONS WERE IDENTICAL.

          2   BY MR. LACOVARA:

          3   Q.  OKAY.  AND PERHAPS I SHOULD STEP BACK.

          4             COULD YOU EXPLAIN WHAT IT MEANS TO HAVE AN

          5   IMPLEMENTATION OF A LANGUAGE.

          6   A.  YES.  THERE ARE STANDARDS BODIES THAT WRITE STANDARDS

          7   FOR HOW THESE THINGS SHOULD WORK, AND THERE ARE AGREEMENTS

          8   BETWEEN COMPANIES TO DO THAT.

          9             IT IS NOT UNCOMMON FOR COMPANIES TO ADD ONE

         10   FUNCTION OR ANOTHER TO THEIR SPECIFIC IMPLEMENTATION, BUT

         11   THEN CUSTOMERS USING ANOTHER COMPANY'S PRODUCT WOULD NOT BE

         12   ABLE TO SEE THOSE NEW FUNCTIONS.  SO IT'S VERY COMMON FOR

         13   COMPANIES TO PUBLISH THEIR SPECIFICATIONS AND TO HAVE OTHER

         14   COMPANIES IMPLEMENT THEM AS WELL.

         15   Q.  NOW, IF NETSCAPE HAD AGREED TO USE THE HTML RENDERING

         16   ENGINE THAT WAS PART OF WINDOWS 95, WOULD NETSCAPE HAVE BEEN

         17   ABLE TO EXTEND HTML?

         18   A.  YES.

         19   Q.  AND HOW COULD IT HAVE EXTENDED HTML, SIR?

         20   A.  WELL, IT CONTINUED TO WRITE ITS OWN EXTENSIONS AND

         21   SPECIAL FEATURES THAT IT WANTED IN ITS OWN VERSION OF HTML.

         22   THERE WAS NOTHING IN THE TECHNOLOGY THAT PROHIBITED IT FROM

         23   DOING THAT.  IN FACT, IT SORT OF ENCOURAGED IT AND ALLOWED

         24   IT.

         25   Q.  AND IS THAT A FACT OF SIGNIFICANCE IN TERMS OF

                                                                              15

          1   NETSCAPE'S FUTURE SOFTWARE DEVELOPMENT, SIR?

          2   A.  IT CERTAINLY IS.  IT SAID THAT WHILE THEY COULD ADOPT

          3   THE UNDERLYING PLATFORM FUNCTIONALITIES, THERE'S NO REASON

          4   THEY COULDN'T CONTINUE TO DO NEW THINGS ON THEIR OWN THAT

          5   WERE EITHER IN SYNC OR NOT IN SYNC WITH WHAT MICROSOFT CHOSE

          6   TO DO IN THE PLATFORM.

          7   Q.  NOW, SIR, ASSUME THAT, AS YOU SAID HERE, NETSCAPE HAD

          8   AGREED TO USE ALL OF THE TECHNOLOGIES THAT YOU HAD

          9   DISCUSSED, INCLUDING HTML RENDERING.  WOULD THERE HAVE BEEN

         10   ANYTHING LEFT OF VALUE TO NETSCAPE IN TERMS OF BUILDING A

         11   BROWSER ON TOP OF WINDOWS 95?

         12   A.  YES.  AS I SAY IN THE MEMO IN THE FOLLOWING PHRASE AFTER

         13   "NETSCAPE BROWSER," IT SAYS, "BUT NOT THE TOOLBAR, COOL

         14   PLACES OR ADVERTISING."

         15             THOSE THINGS ARE ALL THINGS THAT THE CUSTOMER

         16   WOULD SEE.  THAT'S EXACTLY WHAT -- WHEN A CONSUMER WOULD

         17   PICK UP OR A BUSINESS PERSON WOULD PICK UP A BROWSER AND USE

         18   IT, THAT IS PRECISELY WHAT THEY'D SEE.

         19             THE TOOLBAR IS THE NAVIGATIONAL AIDS.  THE COOL

         20   PLACES ARE THE SITES THAT WHOEVER IS OFFERING THE BROWSER

         21   WANTS TO FOCUS THE USER'S ATTENTION ON.  AND, OF COURSE,

         22   ADVERTISING IS THE WAY PEOPLE GET PAID FOR CLIENTS ON THE

         23   END OF NETWORKS.

         24   Q.  AND, MR. ROSEN, IF NETSCAPE HAD AGREED TO USE ALL THE

         25   TECHNOLOGIES THAT WE HAVE BEEN DISCUSSING -- ALL OF THE
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          1   CLIENT CODE, AS YOU SAID IN YOUR MEMORANDUM TO MR. GATES AND

          2   OTHERS -- WOULD NETSCAPE STILL HAVE BEEN ABLE TO PRODUCE A

          3   WINDOWS 95 BROWSER?

          4   A.  OH, ABSOLUTELY.

          5   Q.  AND WOULD NETSCAPE HAVE BEEN ABLE TO IMPLEMENT JAVA IN

          6   SUCH A BROWSER?

          7   A.  NO REASON WHY THEY COULDN'T.

          8   Q.  AND, BY THE WAY, SIR, AS OF JUNE 21ST, 1995, HAD

          9   NETSCAPE PUBLICLY ANNOUNCED SUPPORT FOR JAVA?

         10   A.  I BELIEVE SHORTLY BEFORE JUNE OF '95, THEY HAD.

         11   Q.  OKAY.

         12             MR. LACOVARA:  YOUR HONOR, I'D LIKE TO OFFER AT

         13   THIS TIME DEFENDANT'S EXHIBIT 2383, WHICH IS A NETSCAPE

         14   PRESS RELEASE DATED MAY 23RD, 1995 ENTITLED "NETSCAPE TO

         15   LICENSE SUN'S JAVA PROGRAMMING LANGUAGE."  AND IN THE

         16   INTEREST OF TIME, I'LL JUST OFFER THE DOCUMENT AND NOT

         17   EXAMINE THE WITNESS ON IT.

         18             MR. BOIES:  I HAVE NO OBJECTION, YOUR HONOR.

         19             THE COURT:  DEFENDANT'S 2383 IS ADMITTED.

         20                                   (WHEREUPON, DEFENDANT'S

         21                                   EXHIBIT NUMBER 2383 WAS

         22                                   RECEIVED IN EVIDENCE.)

         23   BY MR. LACOVARA:

         24   Q.  NOW, SIR, ACCORDING TO THIS, NETSCAPE HAD ANNOUNCED

         25   SUPPORT FOR JAVA APPROXIMATELY FOUR WEEKS BEFORE THE JUNE
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          1   21ST MEETING.  CAN YOU SEE THAT, SIR?

          2   A.  YES, I CAN.

          3   Q.  AND WAS JAVA MENTIONED AT THE JUNE 21ST MEETING?

          4   A.  NO, I DON'T BELIEVE IT WAS.

          5   Q.  DID YOU OR ANYONE ELSE AT MICROSOFT, EITHER AT THE

          6   JUNE 21ST MEETING OR AT ANY OTHER TIME THAT YOU WERE DEALING

          7   WITH NETSCAPE, ASK NETSCAPE TO STOP SUPPORTING JAVA?

          8   A.  NO.

          9   Q.  AND WOULD ANY ASPECT OF THE RELATIONSHIP THAT YOU

         10   CONTEMPLATED WITH NETSCAPE, OR DISCUSSED WITH NETSCAPE, HAVE

         11   HAD ANY EFFECT ON NETSCAPE'S ABILITY TO IMPLEMENT JAVA

         12   TECHNOLOGIES IN ITS BROWSING SOFTWARE?

         13   A.  WELL, IT WOULD HAVE HAD NO NEGATIVE EFFECT, BUT IT MIGHT

         14   HAVE HAD THE POSITIVE EFFECT IN THAT IF THEY WEREN'T

         15   SPENDING ENGINEERING RESOURCES ON DOING SOME OF THE OTHER

         16   CLIENT CODE THAT WE DISCUSSED PREVIOUSLY, THAT COULD HAVE

         17   BEEN FREED UP, IF THEY CHOSE TO USE IT, TO DO JAVA.

         18   Q.  NOW, WITHOUT GETTING TOO TECHNICAL, MR. ROSEN, WOULD

         19   NETSCAPE'S AGREEMENT TO USE THE HTML RENDERING ENGINE IN

         20   WINDOWS, WOULD THAT HAVE PREVENTED NETSCAPE FROM DOING JAVA?

         21   A.  NO.

         22   Q.  AND WOULD THAT HAVE PREVENTED NETSCAPE FROM DISTRIBUTING

         23   ITS OWN JAVA VIRTUAL MACHINE AS PART OF ITS WINDOWS 95

         24   BROWSER?

         25   A.  NO.
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          1   Q.  DO YOU KNOW WHAT JAVASCRIPT IS, MR. ROSEN?

          2   A.  I HAVE AN UNDERSTANDING OF WHAT IT IS, YES.

          3   Q.  COULD YOU EXPLAIN TO THE COURT WHAT JAVASCRIPT IS?

          4   A.  JAVASCRIPT IS A TECHNOLOGY IN JAVA THAT BASICALLY

          5   PROVIDES THE MIDDLEWARE COMPONENTS, AS MR. ALLCHIN

          6   DISCUSSED, THAT WOULD BE THE PLATFORM-LIKE COMPONENTS OF THE

          7   JAVA LANGUAGE.

          8   Q.  AND DID ANY ASPECT OF YOUR DISCUSSION -- WOULD ANY

          9   TECHNOLOGY THAT YOU DISCUSSED WITH NETSCAPE -- WOULD

         10   NETSCAPE'S ADOPTION OF THAT TECHNOLOGY -- WOULD THAT HAVE

         11   PREVENTED NETSCAPE FROM IMPLEMENTING JAVASCRIPT IN ITS

         12   WINDOWS 95 BROWSER?

         13   A.  NO.

         14   Q.  NOW, DOES NETSCAPE'S ABILITY TO IMPLEMENT JAVASCRIPT,

         15   EVEN IF IT USED ALL OF THE TECHNOLOGIES THAT YOU

         16   DISCUSSED --  DOES THAT AFFECT OR HAVE SIGNIFICANCE IN TERMS

         17   OF NETSCAPE'S ABILITY TO MAKE ITS WINDOWS 95 BROWSER INTO A

         18   PLATFORM FOR APPLICATION DEVELOPERS?

         19   A.  NO, IT DOESN'T.

         20   Q.  AND CAN YOU EXPLAIN, WITHOUT GETTING TOO TECHNICAL, WHY

         21   THAT IS?

         22   A.  WELL, THE TECHNOLOGIES WE WERE TALKING ABOUT WERE SORT

         23   OF THE UNDERLYING TECHNOLOGIES NEEDED TO CREATE A BROWSER.

         24   IT WASN'T WHAT THE CUSTOMER SAW, NOR DID IT INHIBIT ANYBODY

         25   FROM BUILDING MIDDLEWARE ON TOP OF IT.
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          1             SO THERE IS NO REAL REASON WHY, IF SOMEONE DESIRED

          2   TO DO SO, AS NETSCAPE DID, THAT THEY COULDN'T CONTINUE TO

          3   BUILD ON TOP OF IT AND ADD WHATEVER FUNCTIONALITY THEY

          4   WANTED.

          5   Q.  AND, IN FACT, SIR, DID NETSCAPE IMPLEMENT JAVASCRIPT IN

          6   ITS WINDOWS 95 BROWSING PRODUCTS?

          7   A.  I BELIEVE IT DID.

          8   Q.  AND DOES JAVASCRIPT PROVIDE A BASE FOR APPLICATIONS

          9   DEVELOPERS TO WRITE APPLICATIONS?

         10   A.  IT DOES.

         11   Q.  MR. BOIES ASKED YOU YESTERDAY WHETHER NETSCAPE'S

         12   AGREEMENT TO USE WHAT YOU CALLED THE "CLIENT CODE" IN

         13   WINDOWS 95 WOULD HAVE AFFECTED NETSCAPE'S ABILITY TO EXPOSE

         14   ITS OWN API'S TO DEVELOPERS.  DO YOU REMEMBER THOSE

         15   QUESTIONS?

         16   A.  I DO.

         17   Q.  AND DO YOU RECALL WHAT YOUR ANSWER WAS?

         18   A.  I SAID, "NO."

         19   Q.  AND COULD YOU EXPLAIN, PLEASE, FULLY THIS MORNING WHY IT

         20   WAS THAT YOU BELIEVE THAT NETSCAPE WOULD NOT HAVE BEEN

         21   PROHIBITED FROM EXPOSING ITS OWN API'S TO ISV'S?

         22   A.  IT REALLY RELATES BACK TO THE LAST ANSWER I GAVE ABOUT

         23   JAVASCRIPT AS ONE SPECIFIC EXAMPLE.  IT'S PERFECTLY -- I

         24   MEAN, THE NATURE OF A PLATFORM IS THAT IT'S POSSIBLE FOR

         25   SOMEBODY TO BUILD NEW FUNCTIONALITY ON TOP OF IT AND TO
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          1   ENCOURAGE OTHERS TO USE EXPOSED API'S TO WRITE APPLICATIONS.

          2             IN PARTICULAR, THE NATURE OF THE JAVASCRIPT AND

          3   THE BROWSER API'S ALLOW A NEW FORM OF APPLICATIONS THAT SOME

          4   CALL WEB LOCATIONS OR ACTIVE WEB PAGES TO BE USED.  THAT'S

          5   WHERE YOU WOULD GO TO A WEB SITE AND HAVE A SMALL PIECE OF

          6   CODE DOWNLOADED TO YOUR MACHINE TO EXECUTE ON WHATEVER

          7   APPLICATION IS SITTING THERE, SUCH AS JAVASCRIPT OR

          8   WHATEVER.  AND IT'S USED TODAY FOR A LOT OF THINGS, LIKE

          9   DISPLAYING YOUR STOCK PORTFOLIO, HAVING A SCROLLING SPORTS

         10   TICKER AND LOTS OF OTHER THINGS LIKE THAT THAT ARE VERY

         11   USEFUL TO CUSTOMERS.

         12   Q.  MR. ROSEN, DO YOU KNOW WHAT THE NETSCAPE TUNE-UP KIT IS?

         13   A.  I ASSUME YOU MEAN THE IE 4 TUNE-UP KIT FOR NETSCAPE?

         14   Q.  I DO, SIR.  AND DO YOU KNOW WHAT IT IS?

         15   A.  I HAVE AN UNDERSTANDING OF WHAT IT IS.

         16   Q.  CAN YOU CONVEY THAT UNDERSTANDING, PLEASE, TO THE COURT?

         17   A.  YES.  IT USES ALL OF -- OR IT USES MANY OF THE

         18   TECHNOLOGIES IN WINDOWS 95 AND WINDOWS 98 TO IMPLEMENT THE

         19   NETSCAPE BROWSER, VERY SIMILAR TO WHAT WE WERE DISCUSSING AT

         20   THE JUNE 21ST MEETING.

         21             IT ALLOWED NETSCAPE TO DISTRIBUTE A VERY SMALL

         22   PIECE OF CODE THAT, TO THE CUSTOMER, LOOKED JUST LIKE A

         23   NETSCAPE BROWSER AND, IN FACT, WAS A NETSCAPE BROWSER WITH

         24   ALL OF THE TOOLBARS, NAVIGATIONAL AIDS, COOL PLACES AND

         25   LINKS TO NETCENTER SITE, BUT USES THE UNDERLYING WINDOWS
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          1   API'S TO IMPLEMENT IT IN A MUCH SMALLER PACKAGE.

          2   Q.  AND JUST TO BE CLEAR, MR. ROSEN, WHICH OF THE

          3   TECHNOLOGIES THAT YOU DISCUSSED WITH NETSCAPE IN 1995 DOES

          4   THE NETSCAPE TUNE-UP KIT FOR IE USE?

          5   A.  THE FOUR I MENTIONED EARLIER, TCP/IP, HTTP, INTERNET

          6   SHORTCUTS AND THE HTML RENDERING ENGINE.

          7             MR. LACOVARA:  AND, YOUR HONOR, AGAIN, TO MOVE

          8   THIS EXAMINATION ALONG, I JUST NOTE FOR THE RECORD THAT

          9   THERE'S A DOCUMENT IN EVIDENCE, DEFENDANT'S EXHIBIT 37, THAT

         10   DESCRIBES THE TUNE-UP KIT.  AND MR. BARKSDALE WAS EXAMINED

         11   ON THAT DOCUMENT A VERY LONG TIME AGO ON OCTOBER 22ND AT

         12   PAGES 41 AND 42 OF THE AFTERNOON TRANSCRIPT.

         13             THE COURT:  OKAY.

         14   BY MR. LACOVARA:

         15   Q.  NOW, SPECIFICALLY ON THE TUNE-UP KIT, MR. ROSEN, EVEN

         16   THOUGH IT USES ALL OF THE TECHNOLOGIES THAT YOU WERE

         17   DISCUSSING WITH NETSCAPE BACK IN 1995, DOES IT HAVE

         18   NETSCAPE'S BROWSER USER INTERFACE OR MICROSOFT'S INTERFACE?

         19   A.  NETSCAPE'S.

         20   Q.  DOES IT HAVE THE OTHER VISUAL FEATURES OF THE NETSCAPE

         21   BROWSER?

         22   A.  YES, IT DOES.

         23   Q.  AND IS THERE ANY REASON WHY NETSCAPE CANNOT PRODUCE A

         24   PRODUCT THAT HAS ITS OWN INTERFACE AND EXPOSES NETSCAPE'S

         25   OWN API'S, BUT STILL RELIES ON THE TECHNOLOGIES THAT THE
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          1   TUNE-UP KIT ALREADY USES IN WINDOWS?

          2   A.  NO, THERE'S NO TECHNICAL REASON I KNOW OF.

          3   Q.  OKAY.  I'D LIKE TO MOVE TO ANOTHER SUBJECT, MR. ROSEN.

          4   NOW, DO YOU RECALL BEING ASKED A SERIES OF QUESTIONS

          5   YESTERDAY BY MR. BOIES ABOUT WHETHER NETSCAPE WOULD HAVE

          6   BEEN, IN MR. BOIES' WORDS, HAPPY OR UNHAPPY TO CEDE THE

          7   INTERNET CLIENT PLATFORM TO MICROSOFT?

          8   A.  I DO.

          9   Q.  NOW, SO THE RECORD IS CLEAR ON THE POINT, MR. ROSEN,

         10   WERE THERE TECHNOLOGIES THAT YOU THOUGHT NETSCAPE WOULD BE

         11   HAPPY TO CEDE TO MICROSOFT?

         12   A.  FROM MY PREVIOUS DISCUSSIONS WITH MR. BARKSDALE AND

         13   MR. HOMER, AND MR. ANDREESEN'S COMMENTS AT THE MEETING, IT

         14   WAS MY UNDERSTANDING THAT THEY WOULD HAVE BEEN HAPPY TO USE,

         15   AT THE VERY LEAST, THE FOUR TECHNOLOGIES WE DISCUSSED

         16   EARLIER, THE TCP/IP, HTTP, INTERNET SHORTCUTS AND HTML

         17   RENDERING.

         18   Q.  NOW, IS THAT TANTAMOUNT TO SAYING THAT NETSCAPE WOULD BE

         19   HAPPY TO GET OUT OF THE WINDOWS 95 BROWSER BUSINESS, SIR?

         20   A.  NO, ABSOLUTELY NOT.  QUITE THE CONTRARY.

         21   Q.  AND, AGAIN, JUST SO THE RECORD IS CLEAR ON THIS SUBJECT,

         22   IS IT YOUR TESTIMONY THAT MR. BARKSDALE, MR. CLARK,

         23   MR. HOMER OR ANYONE ELSE FROM NETSCAPE EVER SAID TO YOU THAT

         24   THEY WOULD BE HAPPY FOR NETSCAPE TO STOP DEVELOPING BROWSING

         25   SOFTWARE THAT RAN ON WINDOWS 95?
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          1   A.  NO.

          2   Q.  NOW, DO YOU RECALL BEING ASKED SOME QUESTIONS YESTERDAY

          3   BY MR. BOIES ABOUT WHAT MICROSOFT AND WHAT YOU SPECIFICALLY

          4   MEANT WHEN YOU MADE REFERENCES TO "OWNING" THE CLIENT

          5   PLATFORM?

          6   A.  I DO.

          7   Q.  AND IS THE NOTION OF "OWNING" THE PLATFORM RELATED TO

          8   THIS NOTION OF THE LINE BETWEEN PLATFORMS AND APPLICATIONS

          9   THAT WAS DISCUSSED --

         10   A.  YES.

         11   Q.  -- BRIEFLY YESTERDAY?

         12   A.  SORRY.  YES, IT'S VERY MUCH THE SAME THING.

         13   Q.  OKAY.  I'D LIKE TO SHOW YOU DEFENDANT'S EXHIBIT 774,

         14   WHICH IS IN EVIDENCE AND IS INCLUDED WITH YOUR TESTIMONY.

         15             NOW, FIRST, MR. ROSEN, I SEE THIS DOCUMENT IS

         16   DATED JUNE 30TH, 1995; IS THAT CORRECT?

         17   A.  THAT'S CORRECT.

         18   Q.  SO IT'S APPROXIMATELY NINE DAYS AFTER YOUR MEETING AT

         19   MOUNTAIN VIEW WITH MIKE HOMER AND OTHERS AT NETSCAPE; IS

         20   THAT CORRECT?

         21   A.  THAT'S CORRECT.

         22   Q.  THE FIRST WORDS SAY, "I SPOKE WITH MIKE HOMER TODAY;" IS

         23   THAT RIGHT?

         24   A.  THAT IS CORRECT.

         25   Q.  AND WHO CALLED WHOM?
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          1   A.  I BELIEVE MIKE HOMER CALLED ME.  AND IT WAS, AS PER

          2   REQUEST AT THE MEETING BY MR. BARKSDALE, THAT WE GET IN

          3   TOUCH AND CONTINUE TO WORK ON THE ISSUES WE DISCUSSED AT THE

          4   MEETING.

          5   Q.  AND DID YOU UNDERSTAND THIS TELEPHONE CALL TO BE A

          6   FOLLOW-UP TO THE MEETING?

          7   A.  OH, ABSOLUTELY.

          8   Q.  AND DID YOU UNDERSTAND MR. HOMER TO BE WORKING AT

          9   MR. BARKSDALE'S DIRECTION?

         10   A.  ABSOLUTELY.

         11   Q.  NOW, I'D LIKE TO ASK YOU ABOUT THE PARAGRAPH NUMBERED 4,

         12   AND SPECIFICALLY -- WHICH IS ENTITLED "WHERE ARE THE LINES?"

         13   AND THERE'S A REFERENCE THERE TO "CHRISJO."  IS THAT CHRIS

         14   JONES?

         15   A.  YES, IT IS.

         16   Q.  AND WHY IS MR. JONES' NAME LISTED AFTER THE PHRASE

         17   "WHERE ARE THE LINES?"

         18   A.  IT WAS -- IN EACH CASE, THE PERSON LISTED AFTER THE

         19   ACTION ITEM WAS THE PERSON WHO I EXPECTED TO TAKE OWNERSHIP

         20   OF THAT ITEM.

         21   Q.  NOW, COULD YOU LOOK AT THE PHRASE IN THE PARENTHETICAL

         22   WHERE IT SAYS, "THEY SUPPORT OUR PLATFORM AND WILL USE THE

         23   FEATURES WE COMMIT TO DELIVER."

         24             DO YOU SEE THAT?

         25   A.  YES.  I DO.
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          1   Q.  COULD YOU EXPLAIN WHAT YOU MEANT WHEN YOU WROTE THOSE

          2   WORDS?

          3   A.  YES.  IN MY PHONE CONVERSATION WITH MR. HOMER, THE MOST

          4   IMPORTANT CONCERN HE EXPRESSED WAS THAT HE WANTED TO BE

          5   ABSOLUTELY CERTAIN WHAT WE WOULD DELIVER AND WHEN WE WOULD

          6   DELIVER IT SO HE KNEW THAT HE COULD COUNT ON IT IN BUILDING

          7   HIS BROWSER PRODUCT.

          8   Q.  AND HOW DOES THE NOTION OF OWNERSHIP, SIR, RELATE TO THE

          9   PHRASE "USE THE FEATURES WE COMMIT TO DELIVER"?

         10   A.  I'M NOT SURE I UNDERSTAND YOUR QUESTION, SIR.

         11   Q.  LET ME ASK IT THIS WAY.  DOES THE NOTION OF OWNING THE

         12   PLATFORM HAVE ANY RELEVANCE TO THE STATEMENT THAT'S

         13   HIGHLIGHTED ON THE SCREEN, "THEY SUPPORT OUR PLATFORM AND

         14   WILL USE THE FEATURES WE COMMIT TO DELIVER"?

         15   A.  YES.  WHAT I'M SAYING THERE IS THAT IF WE TAKE OWNERSHIP

         16   OF THE PLATFORM AND TELL THEM CRISPLY WHAT WILL BE IN IT,

         17   THEN THEY WILL COMMIT TO DELIVER -- THAT WE COMMIT TO

         18   DELIVER THOSE FEATURES, THEY WILL USE THEM.

         19   Q.  NOW, MR. ROSEN, WAS THERE DISCUSSION AT THE JUNE 21ST

         20   MEETING OF A LINE BETWEEN MICROSOFT'S WINDOWS 95 AND

         21   NETSCAPE'S BROWSING SOFTWARE THAT WAS GOING TO RUN ON TOP OF

         22   WINDOWS 95?

         23   A.  YES, THERE WAS.

         24   Q.  AND MR. BOIES ASKED YOU SOME QUESTIONS YESTERDAY ABOUT

         25   YOUR DEPOSITION ON THIS POINT.  DO YOU RECALL THOSE
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          1   QUESTIONS?

          2   A.  YES, I DO.

          3   Q.  AND HE SHOWED YOU AN EXCERPT WHERE YOU HAD TESTIFIED

          4   THAT THOMAS REARDON AND CHRIS JONES DISCUSSED THE LINE?

          5   A.  YES, I DO.

          6   Q.  AND THEY BOTH WORK FOR MICROSOFT, JUST SO THE RECORD IS

          7   CLEAR?

          8   A.  THEY DO.

          9   Q.  NOW, IS IT YOUR RECOLLECTION, SIR, THAT IT WAS NETSCAPE

         10   PEOPLE WHO INTRODUCED THE TOPIC OF THIS LINE?

         11   A.  THAT IS MY RECOLLECTION.

         12   Q.  IS THAT CONSISTENT WITH YOUR WRITTEN DIRECT TESTIMONY?

         13   A.  IT IS INDEED.

         14   Q.  NOW, MR. BOIES INITIALLY ASKED YOU TO LOOK AT PAGE 256

         15   OF YOUR DEPOSITION.  THEN HE DIRECTED YOUR ATTENTION TO

         16   ANOTHER PAGE.  I, HOWEVER, WOULD LIKE YOU TO LOOK AT PAGE

         17   256.

         18             DO YOU HAVE YOUR DEPOSITION IN FRONT OF YOU?

         19   A.  I DO.

         20   Q.  I'D LIKE TO JUST READ INTO THE RECORD QUICKLY THE FIRST

         21   22 LINES OF THAT PAGE.

         22             "QUESTION:  DO YOU RECALL WHETHER OR NOT THERE WAS

         23   ANY DISCUSSION OF THE CONCEPT OF A LINE AT THE JUNE 21,

         24   1995, MEETING?"

         25             THE COURT:  WAIT A MINUTE.  WHERE ARE YOU?
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          1             MR. LACOVARA:  SORRY, YOUR HONOR.  PAGE 256, THE

          2   FIRST LINE.

          3   BY MR. LACOVARA:

          4   Q.  "ANSWER:  I DO RECALL THAT THERE WAS SIGNIFICANT

          5   DISCUSSION OF THAT."

          6             "QUESTION:  AND WHAT DO YOU RECALL ABOUT THE TOPIC

          7   OF A LINE?"

          8             "ANSWER:  I FOUND IT PERFECTLY NORMAL THAT AN

          9   INDEPENDENT SOFTWARE VENDOR, AS NETSCAPE WAS AT THAT TIME,

         10   WOULD ASK US THE QUESTION OF WHAT DO YOU INTEND TO PUT IN

         11   THE PLATFORM, AND, YOU KNOW, WHAT IS IN THE PLATFORM NOW AND

         12   WHAT DO YOU INTEND TO PUT IN OVER TIME.

         13             PEOPLE ASK US THAT QUESTION CONSTANTLY BECAUSE

         14   THEY DON'T WANT TO INVEST EXTRA RESOURCES TO DO SOMETHING

         15   THAT THEY KNOW WE'RE GOING TO DO.  AND I REMEMBER THAT AT

         16   NETSCAPE THERE WAS QUITE A BIT OF DISCUSSION OVER THAT.

         17             I ALSO REMEMBER THAT NETSCAPE EXHIBITED A PRETTY

         18   REASONABLE ATTITUDE THAT IF WE WERE PUTTING THINGS IN THE

         19   PLATFORM, THEY WANTED TO ADOPT THEM AND NOT TRY TO RECREATE

         20   THEM."

         21             DO YOU SEE THAT, SIR?

         22   A.  I DO.

         23   Q.  WAS THAT TESTIMONY ACCURATE WHEN GIVEN?

         24   A.  IT WAS.

         25   Q.  IS IT CONSISTENT WITH YOUR RECOLLECTION OF THE NATURE
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          1   AND THE ORIGINS OF THE DISCUSSION AT THE JUNE 21ST MEETING?

          2   A.  YES, IT WAS.

          3   Q.  NOW, SIR, WAS THIS NOTION OF A LINE BETWEEN MICROSOFT'S

          4   AND NETSCAPE'S PRODUCTS DISCUSSED IN INTERNAL MICROSOFT

          5   DOCUMENTS THAT YOU RECEIVED ROUGHLY CONTEMPORANEOUSLY WITH

          6   THE JUNE 21 MEETING?

          7   A.  IT WAS.

          8   Q.  I'D LIKE TO DIRECT YOUR ATTENTION TO ONE SUCH DOCUMENT,

          9   DEFENDANT'S EXHIBIT 771.

         10             AND IF WE COULD SEE THAT ON THE SCREEN -- JUST THE

         11   FIRST PAGE.

         12             AND COULD YOU IDENTIFY, PLEASE, FOR THE COURT AND

         13   THE RECORD WHAT THIS DOCUMENT IS?

         14   A.  YES.  ON THE PLANE ON THE WAY BACK FROM MOUNTAIN VIEW, I

         15   WROTE UP SOME DRAFT NOTES ABOUT MY PERCEPTIONS OF WHAT HAD

         16   OCCURRED AT THE MEETING, AND I SENT THEM TO ALL OF THE

         17   PARTICIPANTS WHO WERE AT THE MEETING -- THE MICROSOFT

         18   PARTICIPANTS WHO WERE AT THE MEETING -- AND ASKED THEM ALL

         19   TO RESPOND SO THAT I COULD SEND OUT A FINAL VERSION THE

         20   FOLLOWING DAY.  AND THIS IS RICH WOLF'S RESPONSE.

         21   Q.  NOW, SIR, HAD MR. WOLF TAKEN NOTES OF THE MEETING?

         22   A.  YES, HE DID.

         23             MR. LACOVARA:  YOUR HONOR, I'LL NOTE FOR THE

         24   RECORD THOSE NOTES ARE IN EVIDENCE AS DEFENDANT'S EXHIBIT

         25   730.  THEY ARE HARD TO READ, BUT, FORTUNATELY, MR. WOLF WAS
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          1   ASKED TO TRANSLATE HIS NOTES WHEN HE WAS DEPOSED, AND WE'LL

          2   ENTER THAT DEPOSITION INTO THE RECORD SO THAT THE COURT CAN

          3   DECIPHER THE NOTES.

          4             THE COURT:  ALL RIGHT.

          5   BY MR. LACOVARA:

          6   Q.  I'D LIKE TO ASK YOU A COUPLE OF QUESTIONS ABOUT THIS

          7   DOCUMENT, MR. ROSEN.

          8             FIRST, IF WE COULD HAVE THE FOURTH PARAGRAPH.  AND

          9   I'LL READ IT.  IT SAYS, "AS FAR AS THE ISSUE OF DRAWING A

         10   LINE FOR WHAT IS IN THE PLATFORM, I DO NOT THINK THAT THEY

         11   HAVE THE INTENTION OF COMPLETING WITH US IN DEFINING A

         12   PLATFORM."

         13             IS THAT CONSISTENT WITH YOUR RECOLLECTION OF THE

         14   NATURE OF THE DISCUSSION OF THE MEETING -- AT THE MEETING.

         15   A.  YES, IT WAS.  IT WAS ALSO CONSISTENT WITH THE NOTES --

         16   THE DRAFT NOTES I PREPARED ON THE PLANE ON THE WAY BACK.

         17   Q.  AND WAS IT CONSISTENT WITH YOUR VIEW OF WHAT NETSCAPE'S

         18   INTENTIONS WERE WHEN YOU LEFT THE JUNE 21ST MEETING?

         19   A.  IT WAS WHAT I BELIEVED THEY WERE TELLING US.

         20   Q.  THE NEXT SENTENCE SAYS, "THEY WANT TO KNOW WHAT WE ARE

         21   GOING TO PUT IN THE WINDOWS CLIENT AND SERVER SO THEY CAN

         22   FOCUS ON ADDING VALUE THAT DOES NOT CONFLICT WITH WHAT WE

         23   ARE DOING.  THEY PROBABLY THINK THEY CAN BE MORE NIMBLE AND

         24   FOCUSED THAN US."

         25             DO YOU SEE THAT?
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          1   A.  I DO.

          2   Q.  IS THAT CONSISTENT WITH YOUR RECOLLECTION OF THE

          3   MEETING?

          4   A.  YES.  I GOT THE -- WHAT THEY TOLD ME IS THAT THEY

          5   THOUGHT THEY WOULD SUCCEED IN THIS MARKETPLACE BECAUSE THEY

          6   WERE A VERY FAST-MOVING AND NIMBLE COMPETITOR?

          7   Q.  NOW, MR. WOLF CONTINUES IN THE NEXT PARAGRAPH, "THIS

          8   DOES NOT MEAN THAT THEY WILL DROP A BROAD-BASED CLIENT IN

          9   FAVOR OF VERTICAL MARKETS."

         10             CAN YOU TELL THE COURT WHAT YOU UNDERSTOOD THAT

         11   SENTENCE TO MEAN WHEN YOU READ IT?

         12   A.  YES.  THERE WAS SOME DISCUSSION ABOUT WHERE NETSCAPE

         13   WANTED TO HEAD AND WHERE THEY WOULD TAKE THEIR BUSINESS

         14   MODEL.  AND ONE OF THE THOUGHTS THAT OTHER SIMILAR COMPANIES

         15   HAD DONE WAS FOCUS ENTIRELY ON VERTICAL MARKETS, BUT WE CAME

         16   AWAY FROM THE MEETING UNDERSTANDING THAT NETSCAPE CONTINUED

         17   TO MARKET A BROAD-BASED OR MASS-MARKET CLIENT BROWSER

         18   PRODUCT, AS WELL AS FOCUS ON VERTICAL MARKETS.

         19   Q.  SIR, DOES THE REFERENCE TO A BROAD-BASED CLIENT REFER TO

         20   A BROWSER?

         21   A.  YES.

         22   Q.  NOW, THE NEXT SENTENCE SAYS, "IT SIMPLY MEANS THAT THEY

         23   FEEL THEY CAN CONTINUE TO ADD HORIZONTAL VALUE ON TOP OF A

         24   STANDARD."

         25             CAN YOU PLEASE EXPLAIN WHAT YOU UNDERSTOOD
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          1   MR. WOLF TO MEAN BY THAT STATEMENT?

          2   A.  WHAT I INTERPRETED THIS TO MEAN AT THE TIME -- AND

          3   CONTINUE TO SEE IT THE SAME WAY -- IS THAT THEY WANTED TO

          4   BUILD ON TOP OF WINDOWS 95 AND ADD AS MUCH VALUE AS THEY

          5   COULD DOING NEW AND INNOVATIVE THINGS THAT CUSTOMERS LIKED.

          6   Q.  AND WHAT WAS THE STANDARD ON WHICH -- JUST SO IT'S

          7   CLEAR -- THE STANDARD ON WHICH YOU BELIEVE NETSCAPE WANTED

          8   TO ADD VALUE?

          9   A.  WINDOWS 95.

         10             THE COURT:  CAN YOU TELL ME WHAT YOU THINK HE

         11   MEANS BY A "HORIZONTAL VALUE ON TOP OF THE STANDARD."

         12             THE WITNESS:  I CERTAINLY CAN.

         13             THE COURT:  ALL RIGHT.

         14             THE WITNESS:  YOUR HONOR, IT'S VERY MUCH LIKE I

         15   SAID EARLIER ABOUT THE NAVIGATIONAL AIDS, THE TOOLBARS AND

         16   THE COOL PLACES.  ALL OF THE THINGS THAT A CUSTOMER WOULD

         17   SEE AND USE WERE THE VALUE ADDED.

         18             IN ADDITION, WE GOT THE SENSE THAT THEY WERE GOING

         19   TO FOCUS ON E-MAIL AND STREAMING MEDIA AND MANY OTHER THINGS

         20   THAT CUSTOMERS WANTED AND WE THOUGHT WOULD LIKE ON THE

         21   INTERNET.

         22             THE COURT:  WHY ISN'T THAT VERTICAL VALUE ADDED?

         23             THE WITNESS:  WELL, IT WOULD BE VERTICAL IF IT WAS

         24   BEING USED BY ONE CUSTOMER SEGMENT.  HORIZONTAL, TO ME AT

         25   LEAST, IMPLIES THAT IT WOULD BE USED BY THE MAJORITY OF
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          1   CUSTOMERS WHO WOULD BE USING THE INTERNET AT THAT TIME.

          2   BY MR. LACOVARA:

          3   Q.  PERHAPS WE CAN -- LET ME ASK A --

          4             THE COURT:  ALL RIGHT.

          5   BY MR. LACOVARA:

          6   Q.  -- STEP BACK A HALF STEP.  WHAT'S THE DIFFERENCE BETWEEN

          7   A -- FOR SOFTWARE DEVELOPMENT -- BETWEEN A VERTICAL MARKET

          8   AND A HORIZONTAL MARKET?

          9   A.  VERTICAL MARKETS ARE TYPICALLY HIGHLY FOCUSED ON ONE

         10   PARTICULAR SEGMENT OF THE MARKETPLACE, OR THEY ARE FOCUSED

         11   JUST ON A PARTICULAR BUSINESS SEGMENT OR BUSINESS NEED.

         12   VERY OFTEN, HORIZONTAL MARKETS IMPLY CONSUMER, AS WELL AS A

         13   SORT OF BOTTOM-LEVEL FUNCTIONALITY OF WHAT BUSINESSES MIGHT

         14   NEED.

         15   Q.  AND JUST TO FOLLOW UP ON THAT, IF YOU LOOK TWO SENTENCES

         16   ON AFTER THE REFERENCE TO SYMANTEC, IT SAYS "WE CAN THINK OF

         17   THEM AS BUILDERS OF HORIZONTAL APPLICATIONS ON TOP OF

         18   WHATEVER INTERNET SUPPORT WE BUILD INTO OUR PLATFORMS."

         19             DO YOU SEE THAT, MR. ROSEN?

         20   A.  I DO.

         21   Q.  IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF THE

         22   DISCUSSIONS AT THE MEETING?

         23   A.  YES, AND IT'S PROBABLY A VERY GOOD SINGLE SENTENCE

         24   PARAPHRASE OF THE PARAGRAPH I JUST GAVE.

         25   Q.  AND IS IT CONSISTENT OR IS IT INCONSISTENT WITH
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          1   DISCUSSIONS YOU'D BEEN HAVING WITH MR. BARKSDALE, MR. CLARK

          2   AND MR. HOMER SINCE DECEMBER OF 1994?

          3   A.  IT'S ENTIRELY CONSISTENT.

          4   Q.  AND IF WE COULD LOOK AT THE LAST PARAGRAPH THAT BEGINS

          5   WITH "THE TWO ATTITUDES I HEARD."  I'LL JUST READ IT INTO

          6   THE RECORD:  "THE TWO ATTITUDES I HEARD THAT DISTINCTLY

          7   REINFORCE THIS IMPRESSION WERE FROM MIKE HOMER, WHO JUST

          8   WANTS TO KNOW WHAT WE ARE DOING SO HE CAN GET OUT OF OUR

          9   WAY, AND MARC ANDREESEN, WHO, AS HE PUTS IT, `WE SPEND MOST

         10   OF OUR TIME" -- APOLOGIES, YOUR HONOR -- "DICKING AROUND

         11   WITH LOW-LEVEL STUFF THAT WE DON'T WANT TO DEAL WITH'."

         12             THE FIRST QUESTION, SIR, IS THIS CONSISTENT WITH

         13   YOUR RECOLLECTIONS OF THE JUNE 21ST MEETING BETWEEN YOU AND

         14   REPRESENTATIVES OF NETSCAPE?

         15   A.  IT IS ABSOLUTELY CONSISTENT.

         16   Q.  AND DO YOU HAVE AN UNDERSTANDING OF WHAT MR. WOLF MEANS

         17   BY SAYING THAT MR. HOMER WANTED TO KNOW WHAT MICROSOFT WAS

         18   DOING SO THAT HE COULD STAY OUT OF MICROSOFT'S WAY?

         19   A.  YES.  MR. HOMER EXPRESSED THAT HE WANTED TO INVEST HIS

         20   ENGINEERING RESOURCES ADDING VALUE FOR THINGS THAT CUSTOMERS

         21   WOULD USE, AND IF HE COULD BE ASSURED THAT WE WERE GOING TO

         22   PROVIDE THINGS IN THE PLATFORM THAT WOULD ALLOW HIM TO

         23   DIRECT HIS RESOURCES TO THINGS THAT CUSTOMERS FOUND OF VALUE

         24   RATHER THAN THE, QUOTE/UNQUOTE, LOW-LEVEL STUFF, HE WOULD

         25   RATHER DO THAT.
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          1   Q.  AND LEAVING ASIDE THE LANGUAGE, DID YOU HAVE AN

          2   UNDERSTANDING OF WHAT MR. ANDREESEN MEANT BY THE QUOTATION

          3   ATTRIBUTED TO HIM IN THIS DOCUMENT?

          4   A.  YES.  AS THE SENIOR ENGINEERING PERSON FROM NETSCAPE IN

          5   THE ROOM, HE SAID -- WHAT HE WAS SAYING WITH THIS PHRASE IS

          6   THAT HE WANTED TO STOP DOING ALL OF THE ENGINEERING THAT

          7   WOULD BE NEEDED TO MAKE HIS BROWSER PRODUCT WORK ON THE

          8   PLATFORM.  HE'D RATHER HAVE US DO THAT.

          9   Q.  AND DO YOU UNDERSTAND THAT SENTENCE -- THAT PHRASE TO BE

         10   REFERRING TO SPECIFIC TECHNOLOGIES THAT YOU WERE DISCUSSING

         11   AT THE MEETING?

         12   A.  CERTAINLY MY IMPRESSION WAS IT WAS OF THE FOUR THAT WE

         13   HAD DISCUSSED EARLIER, THE TCP/IP, THE HTTP, INTERNET

         14   SHORTCUTS AND HTML RENDERING.

         15   Q.  NOW, MR. ROSEN, YESTERDAY WHEN YOU WERE BEING

         16   CROSS-EXAMINED BY MR. BOIES, YOU REFERRED TO A DECEMBER 1994

         17   MEETING AT NETSCAPE ATTENDED BY J. ALLARD AND THOMAS REARDON

         18   OF MICROSOFT.  DO YOU REMEMBER GIVING THAT TESTIMONY?

         19   A.  I DID.

         20   Q.  AND WHAT WAS THE PURPOSE OF THAT MEETING, SIR?

         21   A.  THE PURPOSE OF THAT MEETING -- I SHOULD GIVE A LITTLE

         22   CONTEXT FOR THE ANSWER.

         23   Q.  PLEASE.

         24   A.  AT THE TIME, NETSCAPE HAD NOT YET COMMITTED TO DO A

         25   WINDOWS 32 OR WINDOWS 95 BROWSER PRODUCT.  AND THE PURPOSE
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          1   OF THAT MEETING WAS TWO OF THE MOST SENIOR ENGINEERS AT

          2   MICROSOFT RESPONSIBLE FOR OUR INTERNET TECHNOLOGIES WENT TO

          3   NETSCAPE TO TRY TO, USING THE TERM OF ART IN THE INDUSTRY,

          4   EVANGELIZE OUR INTERNET TECHNOLOGIES AND GET THEM TO ADOPT

          5   THEM.

          6   Q.  AND WERE THERE ANY OTHER PURPOSES TO THAT MEETING?

          7   A.  WELL, THERE WAS SECONDARY PURPOSE, WHICH WE DO WITH MOST

          8   OF OUR ISV'S, WHICH IS TO TRY TO GET FEEDBACK FROM NETSCAPE

          9   ABOUT WHAT FEATURES THEY WANTED US TO ADD TO OUR INTERNET

         10   TOOLKIT -- DEVELOPER TOOLKIT -- THAT THEY WOULD WANT AND

         11   THAT WE COULD BUILD AND THEY WOULD USE.

         12   Q.  NOW, SIR, IS THAT SORT OF -- TO USE YOUR WORD --

         13   EVANGELIZATION, CONSISTENT WITH AN ALLEGATION THAT MICROSOFT

         14   ATTEMPTED TO DISCOURAGE NETSCAPE FROM BUILDING A BROWSER

         15   THAT RAN ON WINDOWS 95?

         16   A.  NO, IT'S EXACTLY THE CONTRARY.

         17   Q.  NOW, SIR, FOCUSING YOUR ATTENTION NOW ON THE SPRING OF

         18   1995, DID MICROSOFT PROVIDE INFORMATION TO NETSCAPE

         19   ENGINEERS REGARDING TECHNOLOGIES THAT WERE IN WINDOWS 95?

         20   A.  WE DID INDEED.

         21   Q.  AND WHAT -- TO YOUR KNOWLEDGE, SIR, WHAT INFORMATION WAS

         22   PROVIDED TO NETSCAPE?

         23   A.  AT THE VERY LEAST, WE SENT THEM A SOFTWARE DEVELOPER

         24   TOOLKIT WITH ALL OF THE INTERNET TECHNOLOGIES THAT WE WERE

         25   BUILDING AT THAT TIME SO THAT THEY COULD USE THEM.
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          1   Q.  NOW, SIR, WAS THAT SOFTWARE DEVELOPER KIT WIDELY

          2   DISTRIBUTED BY MICROSOFT DURING THIS PERIOD?

          3   A.  NO.  AS ALL EARLY VERSIONS OF SOFTWARE DEVELOPER KITS

          4   ARE, IT WAS DISTRIBUTED TO THOSE TARGETED INDEPENDENT

          5   SOFTWARE VENDORS WHO WE THOUGHT WOULD MAKE THE BEST USE OF

          6   IT AND GIVE US GOOD FEEDBACK -- EARLY FEEDBACK ON THE USE OF

          7   IT.

          8   Q.  AND, SIR, IS THE PROVISION OF THAT SOFTWARE DEVELOPER

          9   KIT THAT DESCRIBED THE INTERNET TECHNOLOGIES IN WINDOWS

         10   CONSISTENT WITH AN ALLEGATION -- SORRY.  LET ME WITHDRAW

         11   THAT AND ASK A FOUNDATION QUESTION.

         12             TO WHAT VERSION OR PRODUCT -- MICROSOFT PRODUCT --

         13   DID THAT SOFTWARE DEVELOPER KIT RELATE?

         14   A.  WINDOWS 95.

         15   Q.  AND SIR, WAS THE -- IS THE PROVISION OF EARLY

         16   INFORMATION ABOUT INTERNET TECHNOLOGIES IN WINDOWS 95 TO

         17   NETSCAPE CONSISTENT WITH THE ALLEGATION THAT MICROSOFT WAS

         18   ATTEMPTING TO DISCOURAGE NETSCAPE FROM DEVELOPING A BROWSER

         19   THAT RAN ON WINDOWS 95?

         20   A.  NO, IT'S COMPLETELY INCONSISTENT.

         21   Q.  NOW, SIR, IN YOUR TESTIMONY, YOU REFER TO A PRESENTATION

         22   GIVEN BY YOUR COLLEAGUE, THOMAS REARDON, IN DARMSTADT,

         23   GERMANY IN APRIL 1995.  DO YOU RECALL THAT TESTIMONY?

         24   A.  I DO.

         25   Q.  AND CAN YOU EXPLAIN TO THE COURT THE EVENT AT WHICH THIS
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          1   PRESENTATION WAS MADE?

          2   A.  MANY CONSIDER THIS EVENT IN DARMSTADT TO BE A SEMINAL

          3   EVENT IN THE DEVELOPMENT OF THE INTERNET.  PRIOR TO THIS

          4   TIME, THE INTERNET WAS CONSIDERED AN ACADEMIC PARADISE, AND

          5   THIS WAS, TO SOME DEGREE, ITS COMING-OUT PARTY.  IT WAS A

          6   GLOBAL EVENT TO TRY TO GET THE ACADEMICS AND THE SOFTWARE

          7   DEVELOPERS AND THE NETWORKING COMPANIES THAT WERE BUILDING

          8   THE VARIOUS COMPONENTS OF THE INTERNET TOGETHER IN ONE ROOM.

          9             AND I BELIEVE THERE WERE ABOUT 2,000 ATTENDEES AT

         10   THIS EVENT.

         11   Q.  AND IS IT YOUR UNDERSTANDING, SIR, THAT MR. REARDON'S

         12   PRESENTATION REFERRED SPECIFICALLY TO NETSCAPE?

         13   A.  YES, HE DID.

         14   Q.  OKAY.  IF WE COULD DISPLAY DEFENDANT'S EXHIBIT 734 AT

         15   PAGE 437, PLEASE.

         16             I DIRECT YOUR ATTENTION TO THE THIRD BULLET POINT.

         17             SIR, FIRST OF ALL, DO YOU UNDERSTAND THIS DOCUMENT

         18   TO BE THE SLIDES OF MR. REARDON'S PRESENTATION TO THOSE

         19   2,000 PEOPLE AT THE CONFERENCE IN GERMANY?

         20   A.  YES, I DO.

         21   Q.  AND THE THIRD BULLET POINT READS, "HOPE AND EXPECT

         22   NETSCAPE, SPYGLASS, NCSA AND OTHERS CONTINUE TO INNOVATE

         23   AROUND WINDOWS 95."

         24             DO YOU SEE THAT, SIR?

         25   A.  I DO.
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          1   Q.  AND WAS THAT STATEMENT ABOUT MICROSOFT'S HOPE AND

          2   EXPECTATION THAT NETSCAPE AND OTHERS WOULD CONTINUE TO

          3   INNOVATE AROUND WINDOWS 95 CONSISTENT OR INCONSISTENT WITH

          4   YOUR DISCUSSIONS WITH MR. HOMER AND MR. BARKSDALE IN THE

          5   SPRING OF 1995?

          6   A.  IT IS COMPLETELY CONSISTENT.

          7   Q.  AND IS IT CONSISTENT WITH AN ATTEMPT TO DISCOURAGE

          8   NETSCAPE FROM BUILDING WEB BROWSING SOFTWARE THAT RAN ON

          9   WINDOWS 95?

         10   A.  IT IS COMPLETELY INCONSISTENT WITH THAT.

         11   Q.  NOW, SIR, I'D LIKE TO TAKE YOU BACK TO THE JUNE 21ST

         12   MEETING, IF I COULD.

         13   A.  YES.

         14   Q.  AS YOU WALKED INTO THAT MEETING, DID YOU AND YOUR

         15   COLLEAGUES FROM NETSCAPE -- EXCUSE ME, YOUR COLLEAGUES FROM

         16   MICROSOFT -- KNOW WHETHER THE FOLKS AT NETSCAPE INTENDED TO

         17   COMPETE WITH MICROSOFT IN THE DEVELOPMENT OF WHAT YOU AND

         18   MR. BOIES CALLED YESTERDAY THE "CLIENT PLATFORM"?

         19   A.  WE DID NOT KNOW FOR SURE.

         20   Q.  DID YOU HAVE ANY KNOWLEDGE ON THAT SUBJECT AT ALL,

         21   SIR -- YOU PERSONALLY?

         22   A.  I PERSONALLY HAD BEEN TOLD BY, FIRST, MR. CLARK, THEN

         23   MR. BARKSDALE, AND ALSO BY A DIRECTOR OF NETSCAPE, JOHN

         24   DOERR, THAT THAT WAS NOT THEIR INTENTION.

         25   Q.  NOW, MR. BOIES ASKED YOU A SERIES OF QUESTIONS AND
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          1   SHOWED YOU DOCUMENTS ABOUT THE VIEWS OF MR. MARITZ AND

          2   MR. GATES AND OTHERS DURING THE SPRING OF 1995 WITH REGARD

          3   TO WHAT NETSCAPE'S PLANS WERE.  DO YOU RECALL THOSE

          4   DOCUMENTS?

          5   A.  I DO.

          6   Q.  AND, TO YOUR KNOWLEDGE, WAS EITHER MR. MARITZ OR

          7   MR. GATES IN ANY CONTACT AT ALL WITH SENIOR EXECUTIVES OF

          8   NETSCAPE DURING THE PERIOD THAT YOU WERE IN CONTACT WITH

          9   THEM?

         10   A.  NO.  TO THE BEST OF MY KNOWLEDGE, THE ONLY SUCH MEETING

         11   WAS ONE WITH MR. MARITZ AND MR. BARKSDALE THAT I HAD SET UP

         12   ON JUNE 2ND.

         13   Q.  AND WHAT DID MR. BARKSDALE SAY ABOUT NETSCAPE'S

         14   INTENTIONS TO COMPETE ON THE PLATFORM LEVEL WITH MICROSOFT

         15   AT THAT JUNE 2ND MEETING, IF ANYTHING?

         16   A.  AT THE JUNE 2ND MEETING, HE WAS VERY CAREFUL TO SAY THAT

         17   HE DID NOT INTEND TO BECOME A PLATFORM.  HE INTENDED TO

         18   FOCUS HIS COMPANY ON PRIMARILY INTRA-ENTERPRISE OR INTRANET

         19   APPLICATIONS.

         20   Q.  NOW, SIR, GOING INTO THE MEETING, DID YOU HAVE ANY

         21   BELIEF THAT CHRIS JONES KNEW WHAT NETSCAPE'S INTENTIONS WERE

         22   WITH REGARD TO NETSCAPE COMPETING IN THE PLATFORM SPACE OR

         23   ON THE PLATFORM LEVEL WITH WINDOWS?

         24   A.  TO THE BEST OF MY KNOWLEDGE, GOING INTO THE MEETING,

         25   CHRIS JONES HAD NOT HAD ANY MEETINGS WITH EXECUTIVES OF

                                                                              40

          1   NETSCAPE.  SO HE HAD NO KNOWLEDGE OF THEIR INTENTION.

          2   Q.  SIR, WAS PART OF THE PURPOSE OF THE MEETING TO FIND OUT

          3   THE ANSWER TO THAT VERY QUESTION?

          4   A.  THAT WAS ONE OF THE MAIN PURPOSES OF THE MEETING.

          5   Q.  NOW, MR. BOIES SHOWED YOU AN EXCERPT FROM MR. JONES'

          6   DEPOSITION YESTERDAY.  DO YOU RECALL THAT?

          7   A.  I DO.

          8   Q.  I'D LIKE TO SHOW YOU ANOTHER EXCERPT FROM MR. JONES'

          9   DEPOSITION AT PAGES 210 AND 211.

         10             AND I'LL READ INTO THE RECORD, BEGINNING AT LINE

         11   10 ON PAGE 210 IF THE COURT HAS FOUND THE PLACE.

         12             THE COURT:  I HAVE GOT IT.

         13   BY MR. LACOVARA:

         14   Q.  "QUESTION:  OKAY.  WAS THERE ANY DISCUSSION IN THE

         15   PREMEETING" -- MAYBE I SHOULD STOP THERE.  WAS THERE A

         16   PREMEETING ATTENDED BY MICROSOFT PEOPLE PRIOR TO THE

         17   NETSCAPE MEETING?

         18   A.  YES, IT WAS AT THE HOTEL WHERE I HAD SPENT THE PREVIOUS

         19   NIGHT, THE ST. CLAIR IN SAN JOSE.

         20   Q.  AND DID YOU DISCUSS YOUR STRATEGY AND GOALS FOR THE

         21   NETSCAPE MEETING AT THE PREMEETING?

         22   A.  YES, WE DID.

         23   Q.  NOW, CONTINUING, "WAS THERE ANY DISCUSSION IN THE

         24   PREMEETING WHETHER IN THE ACTUAL MEETING WITH NETSCAPE,

         25   MICROSOFT SHOULD SUGGEST OR CONVEY THERE WOULD BE ANY
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          1   CONSEQUENCES TO NETSCAPE OR ITS BUSINESS IF NETSCAPE CHOSE

          2   TO GO IN THE PLATFORM DIRECTION YOU'VE DESCRIBED EARLIER AS

          3   OPPOSED TO THE SOLUTIONS DIRECTION?"

          4             "ANSWER:  BUSINESS NEGOTIATION -- THE CONVERSATION

          5   WAS SOMETHING LIKE THE FOLLOWING:  WE'RE IN THE PLATFORM

          6   BUSINESS.  WE'RE GOING TO INVEST HEAVILY IN THIS PART OF THE

          7   PLATFORM BECAUSE WE FEEL IT'S CRITICAL TO OUR TECHNOLOGIES.

          8   THAT'S A DONE DEAL.

          9             "THERE'S NO `OUT OF THIS MEETING WE'RE GOING TO DO

         10   THIS OR NOT DO THIS.'  THAT WAS OUR BUSINESS.  AND WE'RE

         11   ASKING THEM, WHAT IS YOUR BUSINESS?  IS YOUR BUSINESS

         12   PLATFORMS OR SOLUTIONS?  IF IT'S PLATFORMS, WE'RE IN THE

         13   PLATFORMS BUSINESS.  WE'RE COMPETING.

         14             "I THINK THEY WERE PRETTY CLEAR ON THAT AT THE

         15   MEETING, BUT WE WERE VERY EXPLICIT ABOUT WHAT OUR BUSINESS

         16   WAS AND OUR OBJECTIVES WERE.

         17             "AND THE OPPORTUNITY FOR THEM WAS TO DECIDE THEY

         18   WERE IN SOLUTIONS BUSINESS OR ACTUALLY ARTICULATE TO US THEY

         19   ALREADY WERE, AND THEN WE COULD DEVELOP A PARTNERSHIP AROUND

         20   THE INCREDIBLE INVESTMENTS WE WERE GOING TO MAKE IN OUR

         21   PLATFORM AND THE COMPLEMENTARY INVESTMENTS THEY COULD MAKE

         22   IN SOLUTIONS.

         23             "SO IN TERM OF CONSEQUENCES LIKE, `GEE, IF YOU

         24   GUYS DON'T GET OUT, WE'RE GOING TO BE IN THE PLATFORM

         25   BUSINESS,' THERE WAS NO CONSEQUENCE.  WE WERE IN THE
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          1   PLATFORM BUSINESS."

          2             DO YOU SEE THAT TESTIMONY, SIR?

          3   A.  I DO.

          4   Q.  IS IT CONSISTENT WITH YOUR UNDERSTANDING OF THE

          5   PREMEETING?

          6   A.  YES, IT IS.

          7   Q.  IS IT CONSISTENT WITH YOUR UNDERSTANDING OF THE GOALS

          8   AND CONVERSATION THAT ACTUALLY OCCURRED AT THE JUNE 21ST

          9   MEETING WITH NETSCAPE REPRESENTATIVES, SIR?

         10   A.  YES, COMPLETELY CONSISTENT.

         11   Q.  AND LET ME JUST READ THE NEXT QUESTION AND ANSWER

         12   MR. JONES IS ASKED:  "APART FROM MICROSOFT BEING AND STAYING

         13   IN THE PLATFORM BUSINESS, WAS THERE ANY DISCUSSION IN THE

         14   PREMEETING OF ANY OTHER CONSEQUENCES THAT MIGHT BE MENTIONED

         15   TO NETSCAPE IF THEY WENT IN THE PLATFORM DIRECTION?"

         16             "ANSWER:  NO, NOT THAT I RECALL."

         17             DID YOU, SIR, IN THE JUNE 21ST MEETING, OR TO YOUR

         18   RECOLLECTION, ANY MICROSOFT REPRESENTATIVE, SAY TO NETSCAPE

         19   THAT THERE WOULD BE ANY NEGATIVE CONSEQUENCES TO NETSCAPE AT

         20   ALL IF NETSCAPE CHOSE TO GO IN WHAT MR. JONES CALLS THE

         21   PLATFORM DIRECTION?

         22   A.  NO.  ABSOLUTELY NOT.

         23   Q.  DID YOU AT THAT MEETING, SIR, SUGGEST THAT NETSCAPE

         24   SHOULD STOP DEVELOPING BROWSING SOFTWARE THAT RAN ON

         25   WINDOWS 95 AND SHOULD INSTEAD DEVELOP SOFTWARE THAT RAN ON
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          1   OTHER OPERATING SYSTEMS OR PLATFORMS?

          2   A.  NO, QUITE THE CONTRARY.  WE ENCOURAGED THEM TO WRITE

          3   GOOD BROWSING SOFTWARE FOR WINDOWS 95.

          4   Q.  NOW, YOU TESTIFIED A FEW MOMENTS AGO, SIR, THAT THE

          5   WININET API SET WAS DISCUSSED AT THE JUNE 21ST MEETING.  IS

          6   THAT YOUR TESTIMONY?

          7   A.  THAT'S MY TESTIMONY.

          8   Q.  DID YOU ALSO DISCUSS A MICROSOFT TECHNOLOGY CALLED DOC

          9   OBJECT.

         10   A.  I DID.

         11   Q.  IT'S "DOC" AND THEN THE WORD "OBJECT."

         12             WOULD THOSE DISCUSSIONS HAVE HAD ANY RELEVANCE IF

         13   NETSCAPE WAS NOT INTERESTED IN DEVELOPING -- OR EXCUSE ME --

         14   IF MICROSOFT WAS TELLING NETSCAPE NOT TO DEVELOP WEB

         15   BROWSING SOFTWARE ON WINDOWS 95?

         16   A.  NO.  IT WOULD NOT.

         17   Q.  AND WHY IS THAT, SIR?

         18   A.  WELL, DOC OBJECT IS A WINDOWS 95 TECHNOLOGY THAT WORKS

         19   WITH MICROSOFT OFFICE.  AND IT WOULD HAVE MADE NO SENSE TO

         20   HAVE ANY DISCUSSION OF IT IF NETSCAPE WERE NOT GOING TO

         21   IMPLEMENT IT ON WINDOWS 95.

         22   Q.  SIR, IS THE DISCUSSION OF DOC OBJECT AND WININET

         23   CONSISTENT WITH THE SUGGESTION THAT MICROSOFT AT THAT

         24   MEETING DISCOURAGED NETSCAPE FROM DEVELOPING A BROWSER THAT

         25   RAN ON WINDOWS 95?
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          1   A.  NO.  IT'S INCONSISTENT.  IT WOULD HAVE BEEN MEANINGLESS

          2   TO HAVE SUCH A SET OF EVANGELIZATION DISCUSSIONS IF WE HAD

          3   NOT BEEN ENCOURAGING THEM TO WRITE SOFTWARE ON WINDOWS 95.

          4   Q.  NOW, MR. ROSEN, FOLLOWING THE MEETING, DID NETSCAPE

          5   AGREE TO USE ANY OF THE TECHNOLOGIES, OR TO USE YOUR WORDS,

          6   THE "CLIENT CODE" THAT YOU EVANGELIZED TO THEM ON JUNE 21ST?

          7   A.  JUST ONE PIECE.

          8   Q.  AND THAT PIECE WAS, JUST FOR CLARITY'S SAKE, SIR?

          9   A.  INTERNET SHORTCUTS.

         10   Q.  NOW, EVEN THOUGH NETSCAPE HAD AGREED TO USE ONLY THE

         11   INTERNET SHORTCUTS TECHNOLOGY, DID MICROSOFT CONTINUE TO

         12   PROVIDE SUPPORT TO NETSCAPE AS IT DEVELOPED ITS WINDOWS 95

         13   BROWSER?

         14   A.  YES, SIGNIFICANT SUPPORT.

         15   Q.  AND CAN YOU COMPARE THAT LEVEL OF SUPPORT TO THE SUPPORT

         16   GIVEN TO OTHER INTERNET ISV'S AT THE TIME?

         17   A.  IT WAS GREATER THAN THAT GIVEN TO ANY INTERNET ISV THAT

         18   EXISTED AT THE TIME.

         19   Q.  AND IS THAT SUPPORT FROM MICROSOFT TO NETSCAPE FOLLOWING

         20   THE JUNE MEETING REFLECTED IN CONTEMPORANEOUS DOCUMENTS?

         21   A.  ABSOLUTELY.

         22   Q.  HAVE YOU INCLUDED THOSE DOCUMENTS WITH YOUR TESTIMONY,

         23   SIR?

         24   A.  I HAVE.

         25   Q.  AND IS THE LEVEL OF SUPPORT GIVEN BY MICROSOFT TO

                                                                              45

          1   NETSCAPE, FOLLOWING THE MEETING, CONSISTENT WITH THE

          2   ALLEGATION THAT MICROSOFT DISCOURAGED NETSCAPE FROM BUILDING

          3   A BROWSER THAT RAN ON WINDOWS 95?

          4   A.  QUITE THE CONTRARY.  IT SHOWS A PATTERN OF CONTINUING TO

          5   ENCOURAGE THEM TO USE THE TECHNOLOGIES THAT EXISTED.

          6   Q.  AND IS THE SUPPORT GIVEN TO NETSCAPE, FOLLOWING THE

          7   MEETING, CONSISTENT WITH THE ALLEGATION OR THE SUGGESTION

          8   THAT MICROSOFT INTENDED TO MAKE IT DIFFICULT FOR NETSCAPE TO

          9   COMPETE IN THE PLATFORM SPACE?

         10   A.  I'M SORRY.  I DIDN'T UNDERSTAND YOUR QUESTION.

         11   Q.  IS THE LEVEL OF SUPPORT GIVEN BY MICROSOFT TO NETSCAPE,

         12   FOLLOWING THE JUNE 21ST MEETING, SIR, CONSISTENT WITH AN

         13   ALLEGATION THAT MICROSOFT SOUGHT TO MAKE IT DIFFICULT FOR

         14   NETSCAPE TO COMPETE IN THE PLATFORM SPACE?

         15   A.  NO, EVERYTHING WE DID, FOLLOWING THE MEETING, WAS

         16   CONSISTENT WITH ENCOURAGING THEM TO WRITE GOOD SOFTWARE ON

         17   WINDOWS 95.

         18             MR. LACOVARA:  I HAVE NOTHING FURTHER, YOUR HONOR.

         19             THE COURT:  ALL RIGHT.  WE'LL TAKE A TEN-MINUTE

         20   RECESS.

         21             (RECESS WAS TAKEN.)

         22             (AFTER RECESS.)

         23             THE COURT:  MR. BOIES.

         24                        RECROSS EXAMINATION

         25   BY MR. BOIES:

                                                                              46

          1   Q.  GOOD MORNING, MR. ROSEN.

          2   A.  GOOD MORNING, MR. BOIES.

          3   Q.  I'D LIKE TO BEGIN WITH DEFENDANT'S EXHIBIT 771, THAT

          4   MR. LACOVARA USED WITH YOU, AND THIS IS MR. WOLF'S JUNE 22,

          5   1995 E-MAIL TO YOU, WHERE MR. WOLF TALKS ABOUT NETSCAPE'S

          6   CLIENT.  DO YOU SEE THAT?

          7   A.  YES.

          8   Q.  AND YOU TESTIFIED THAT THAT MEANT "BROWSER."  DO YOU

          9   RECALL THAT?

         10   A.  YES.  I DO.

         11   Q.  OKAY.  NOW, LET ME LOOK AT -- ASK YOU TO LOOK AT

         12   GOVERNMENT'S EXHIBITS 955 AND 23 THAT WE TALKED ABOUT

         13   YESTERDAY, AND START WITH GOVERNMENT'S EXHIBIT 955.  AND

         14   THIS IS WRITTEN THE SAME DAY AS MR. WOLF'S E-MAIL.  IN FACT,

         15   YOU WRITE IT A LITTLE OVER TWO HOURS AFTER RECEIVING

         16   MR. WOLF'S E-MAIL.  CORRECT, SIR?

         17   A.  CORRECT.

         18   Q.  AND IF WE COULD FOCUS IN ON THE TOP OF THAT PAGE WHERE

         19   YOU SAY THE GOALS GOING INTO THE JUNE 21 MEETING WITH

         20   NETSCAPE WERE IN PRIORITY ORDER, AND NUMBER ONE IS ESTABLISH

         21   MICROSOFT OWNERSHIP OF THE INTERNET CLIENT PLATFORM FOR

         22   WINDOWS 95.  DO YOU SEE THAT?

         23   A.  I DO.

         24   Q.  AND WHEN YOU REFER TO "CLIENT" THERE, ARE YOU ALSO

         25   REFERRING TO "BROWSER," SIR?
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          1   A.  NO.  AS I DESCRIBED IN MY EARLIER TESTIMONY, I WAS

          2   TALKING ABOUT SPECIFICALLY THE WININET TECHNOLOGIES THAT ARE

          3   PART OF WINDOWS 95.

          4   Q.  SO YOUR TESTIMONY IS THAT WHEN MR. WOLF AT 2:13 WROTE

          5   ABOUT THE CLIENT INVOLVED, HE WAS TALKING ABOUT A BROWSER,

          6   BUT WHEN YOU AT 4:29 WROTE ABOUT THE CLIENT, YOU WERE

          7   TALKING ABOUT SOMETHING ELSE?  IS THAT YOUR TESTIMONY?

          8   A.  THAT IS MY TESTIMONY.

          9   Q.  LET ME ASK YOU TO LOOK AT GOVERNMENT'S EXHIBIT 23 WHERE

         10   MR. REARDON ON JUNE 1 WRITES ABOUT THE WORKING GOAL OF

         11   MOVING NETSCAPE OUT OF THE WINDOWS 32 INTERNET CLIENT ARENA.

         12   DO YOU SEE THAT?

         13   A.  I DO.

         14   Q.  AND AS YOU UNDERSTOOD IT, WAS MR. REARDON THERE USING

         15   THE WORD "CLIENT" TO MEAN "BROWSER," AS YOU TESTIFIED

         16   MR. WOLF WAS USING THE WORD "CLIENT" TO MEAN "BROWSER"?

         17   A.  MR. REARDON?  NO, MR. REARDON WAS USING THE WORD

         18   "CLIENT" IN THE WAY THAT THE WIN32 INTERNET CLIENT WAS USED

         19   CONSISTENTLY THROUGH MY TESTIMONY.

         20   Q.  LET ME ASK YOU, MR. REARDON -- MR. ROSEN, TO LOOK AT THE

         21   JONES DEPOSITION THAT YOU HAVE IN FRONT OF YOU.  AND AS A

         22   PREDICATE FOR THIS, NETSCAPE HAD A BROWSER, CORRECT?

         23   A.  NETSCAPE HAD SEVERAL BROWSERS, YES, CORRECT.

         24   Q.  BUT NETSCAPE DIDN'T HAVE AN OPERATING SYSTEM, RIGHT,

         25   SIR?
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          1   A.  THAT'S CORRECT.

          2   Q.  NOW, LET ME ASK YOU TO LOOK AT THE PAGES THAT

          3   IMMEDIATELY PRECEDE WHAT MR. LACOVARA DIRECTED YOUR

          4   ATTENTION TO.  HE ASKED YOU TO LOOK AT PAGES 10 AND 11.  I'D

          5   LIKE TO GO BACK TO PAGES 208 AND 209, THE IMMEDIATELY TWO

          6   PRECEDING PAGES.  AND I WOULD PARTICULARLY LIKE TO ASK YOU

          7   TO FOCUS ON THE QUESTION THAT BEGINS AT THE BOTTOM OF PAGE

          8   208.  AND THIS IS MR. JONES' DEPOSITION.  AND HE IS TALKING

          9   ABOUT THE PREMEETING, CORRECT, SIR?

         10   A.  YES.

         11   Q.  THE PREMEETING THAT YOU AND HE AND OTHERS HAD THE

         12   MORNING OF JUNE 21 AT THE HOTEL, CORRECT?

         13   A.  YES.

         14   Q.  "QUESTION:  DO YOU RECALL ANY DISCUSSION ABOUT A DESIRE

         15   OF ANYBODY ON THE PART OF MICROSOFT WHO WAS PARTICIPATING TO

         16   BE ABLE TO PERSUADE OR INFLUENCE NETSCAPE TO NOT COMPETE

         17   WITH MICROSOFT?

         18             "ANSWER:  ABSOLUTELY.  BUT, AGAIN, PERSUADE IN THE

         19   SENSE OF FORCE OR PERSUADE IN THE SENSE OF, HEY, WE THINK WE

         20   CAN HAVE A GREAT BUSINESS RELATIONSHIP TOGETHER.  IT'S THE

         21   SAME ANSWER AS MY PREVIOUS ONE."

         22             NOW, SIR, IS THIS AN ACCURATE DESCRIPTION OF WHAT

         23   HAPPENED AT THE PREMEETING?

         24   A.  I THINK IT IS AN ACCURATE DESCRIPTION, YES, IN THE SENSE

         25   THAT -- AS VIEWED THROUGH MR. JONES' EYES, BUT, AGAIN, HE
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          1   SAYS, "IT'S THE SAME ANSWER AS MY PREVIOUS ONE." AND THERE

          2   HE SAYS IT WAS BOTH TO FIND OUT WHERE THEY INTENDED TO DO

          3   BUSINESS AND SAY, "HEY, WE THINK WE COULD HAVE A GOOD

          4   BUSINESS IF YOU RUN WITH THE SOLUTION SIDE OF THE LINE."

          5   Q.  WELL, SIR, SINCE YOU RAISE IT, LET'S LOOK AT THE

          6   PREVIOUS QUESTION AND ANSWER, WHICH IS AT LINES 5 THROUGH 19

          7   OF PAGE 208, CORRECT?  IS THAT WHAT YOU'RE REFERRING TO?

          8   A.  YES, IT IS.

          9   Q.  "QUESTION:  WAS THERE ANY DISCUSSION ABOUT TRYING TO

         10   INFLUENCE NETSCAPE IN ANY WAY TO EITHER MOVE TOWARD OR STAY

         11   ON ONE SIDE OF THE LINE OR THE CENTER OF THE GRAY AREA, IF

         12   YOU WILL, AS OPPOSED TO SIMPLY FINDING OUT WHERE IT WAS THAT

         13   THEY INTENDED TO DO BUSINESS?

         14             "ANSWER:  IT WAS BOTH.  IT WAS TO FIND OUT WHERE

         15   THEY INTENDED TO DO BUSINESS AND SAY, `HEY, WE THINK WE

         16   COULD HAVE A GREAT BUSINESS IF YOU RUN THE SOLUTION SIDE OF

         17   THE LINE.'  IT'S LIKE ANY BUSINESS NEGOTIATION YOU HAVE WITH

         18   ANY COMPANY.  YOU TRY TO FIND OUT IF THERE IS COMMON GROUND

         19   AND THEN YOU SAY, `HEY, IF THERE IS COMMON GROUND, THERE IS

         20   AN OPPORTUNITY FOR US TO WORK TOGETHER.'"

         21             NOW, DO YOU AGREE THAT AT THE PREMEETING, THERE

         22   WAS A DISCUSSION ABOUT TRYING TO INFLUENCE NETSCAPE TO STAY

         23   ON ONE SIDE OF THE LINE, AS MR. JONES TESTIFIES HERE?

         24   A.  YES, THERE WAS.  WE WANTED TO DESCRIBE WHAT WE WERE

         25   DOING ON OUR SIDE, IF YOU WILL, OF THE LINE, AND TRY TO
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          1   CONVINCE THEM TO USE THE TECHNOLOGIES WE WERE PROVIDING AND

          2   BUILD ON TOP OF THEM.  YES, THAT'S PRECISELY RIGHT.

          3   Q.  AND DO YOU AGREE THAT THERE WAS DISCUSSION AS TO A

          4   DESIRE TO PERSUADE OR INFLUENCE NETSCAPE TO NOT COMPETE WITH

          5   MICROSOFT, AS MR. JONES SO TESTIFIES HERE?

          6             MR. LACOVARA: OBJECTION, YOUR HONOR.  I THINK THAT

          7   MISCHARACTERIZES MR. JONES' TESTIMONY.  PERHAPS I AM JUST

          8   NOT READING THE SAME TRANSCRIPT.

          9             MR. BOIES:  BY THE "TRANSCRIPT," I MEAN WHERE

         10   MR. JONES IS ASKED:  "DO YOU RECALL ANY DISCUSSION ABOUT A

         11   DESIRE OF ANYBODY ON THE PART OF MICROSOFT, WHO WAS

         12   PARTICIPATING, TO BE ABLE TO PERSUADE OR INFLUENCE NETSCAPE

         13   TO NOT COMPETE WITH MICROSOFT?

         14             "ANSWER:  ABSOLUTELY."

         15             MR. LACOVARA: THAT IS NOT HIS COMPLETE ANSWER.

         16             MR. BOIES:  NO, IT'S NOT HIS COMPLETE ANSWER.  WE

         17   HAVE READ THE WHOLE ANSWER, BUT HE DOESN'T TAKE BACK THE

         18   "ABSOLUTELY."

         19             THE COURT:  THE OBJECTION IS OVERRULED.

         20             THE WITNESS:  OKAY.  I GUESS THE ANSWER IS,

         21   "INFLUENCE, YES," EXACTLY IN THE SENSE OF WHAT HE IS SAYING

         22   HERE, THAT, YOU KNOW, WE'RE DOING SOME GREAT THINGS IN THE

         23   PLATFORM -- INVESTING HEAVILY IN THEM, AND WE WOULD LIKE YOU

         24   TO USE THEM.

         25   BY MR. BOIES:
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          1   Q.  AND I TAKE IT THE POINT THAT YOU'RE MAKING IS YOU WERE

          2   TRYING TO INFLUENCE OR PERSUADE AND NOT THREATEN, BUT I

          3   WASN'T ASKING YOU ABOUT THREATENING HERE.  I WAS JUST ASKING

          4   ASKING YOU ABOUT INFLUENCING OR PERSUADING.  DO YOU

          5   UNDERSTAND THAT?

          6   A.  I DO NOW, YES.

          7   Q.  OKAY.  SO YOU WOULD AGREE THAT IN THE SENSE OF

          8   INFLUENCING OR PERSUADING, THERE WAS AN EFFORT TO INFLUENCE

          9   OR PERSUADE NETSCAPE NOT TO COMPETE WITH MICROSOFT, CORRECT?

         10   A.  CORRECT IN THE SENSE THAT WE WANTED THEM TO USE OUR

         11   UNDERLYING TECHNOLOGIES, YES.

         12   Q.  AND YOU CHARACTERIZED THAT OR MR. JONES CHARACTERIZED

         13   THAT AS NOT COMPETING WITH MICROSOFT, CORRECT, SIR?

         14   A.  HE DID, YES.

         15   Q.  NOW, BACK TO WHAT I WAS ASKING BEFORE.  THAT MEANS NOT

         16   COMPETING IN TERMS OF BROWSERS, CORRECT, SIR?

         17   A.  NO, SIR.  IT MEANS NOT COMPETING IN THE SENSE OF THE

         18   FOUR UNDERLYING TECHNOLOGIES THAT I HAVE DESCRIBED

         19   THOROUGHLY TODAY.

         20   Q.  AND ALL OF THOSE TECHNOLOGIES WERE IN NETSCAPE'S

         21   BROWSER, CORRECT, SIR?

         22   A.  THEY WERE IN EACH ONE OF NETSCAPE'S BROWSER PRODUCTS,

         23   YES.

         24   Q.  RIGHT.  AND JUST TO FOLLOW UP ON THAT POINT,

         25   MR. LACOVARA ASKED YOU WHETHER THEY HAD A CROSS-PLATFORM

                                                                              52

          1   BROWSER, AND YOU SAID THEY HAD DIFFERENT VERSIONS FOR EACH

          2   PLATFORM?

          3   A.  YES.

          4   Q.  THERE ARE ALWAYS DIFFERENT VERSIONS FOR EACH PLATFORM,

          5   RIGHT, SIR?

          6   A.  YES.

          7   Q.  MICROSOFT HAS DIFFERENT VERSIONS FOR EACH PLATFORM OF

          8   ITS IE BROWSER, CORRECT?

          9   A.  CORRECT.

         10   Q.  AND NETSCAPE DOES, CORRECT?

         11   A.  CORRECT.

         12   Q.  SO THAT IF YOU USE THE TERM "CROSS-PLATFORM" AS MEANING

         13   YOU DON'T HAVE DIFFERENT VERSIONS, THERE ARE NO SUCH THINGS

         14   AS CROSS-PLATFORM BROWSERS, CORRECT?

         15   A.  I KNOW THAT NONE OF THE ONES I AM AWARE OF ARE.

         16   Q.  RIGHT.  BUT YOU HAVE HEARD, WITHIN MICROSOFT, PEOPLE

         17   TALK ABOUT BROWSERS AS BEING CROSS-PLATFORM, CORRECT?

         18   A.  YES.

         19   Q.  AND YOU HAVE EVEN HEARD IE DESCRIBED AS BEING

         20   CROSS-PLATFORM, HAVE YOU NOT, SIR?

         21   A.  THAT I AM NOT SURE OF, SIR.

         22   Q.  WHEN YOU HEAR "CROSS-PLATFORM APPLIES TO A BROWSER," YOU

         23   KNOW THAT WHAT THEY ARE YOU TALKING ABOUT IS THAT DIFFERENT

         24   VERSIONS OF THE SAME BROWSER EXIST FOR DIFFERENT PLATFORMS,

         25   CORRECT?
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          1   A.  YES.  AND IF BY THAT YOU MEAN DISPLAY THE SAME INTERFACE

          2   TO THE CUSTOMER AND PROVIDE SIMILAR FUNCTIONALITY, THEN,

          3   YES.

          4   Q.  NOW, BACK ON THE JUNE 21 MEETING IN TERMS OF PERSUADING

          5   NETSCAPE NOT TO COMPETE, DID YOU BELIEVE AT THE TIME OF THE

          6   JUNE 21 MEETING THAT IF NETSCAPE DID NOT ADOPT THE FOUR

          7   TECHNOLOGIES THAT YOU HAVE IDENTIFIED, NETSCAPE WOULD BE

          8   OFFERING PLATFORM COMPETITION TO MICROSOFT?

          9   A.  NO, I DID NOT.

         10   Q.  YOU TESTIFIED YESTERDAY THAT IN LATE 1995, YOU BEGAN TO

         11   VIEW NETSCAPE AS A PLATFORM COMPETITOR, CORRECT?

         12   A.  CORRECT.

         13   Q.  WHAT DID THEY DO THAT MADE YOU DECIDE THAT THEY WERE A

         14   PLATFORM COMPETITOR?

         15   A.  THEY ADOPTED JAVA AND JAVASCRIPT, AND THEY IMPLEMENTED A

         16   NUMBER OF OTHER EXPOSED API'S THAT ALLOWED THIRD PARTIES TO

         17   WRITE APPLICATIONS ON TOP OF WHAT THEY HAD.

         18             THEY ALSO ACQUIRED A NUMBER OF OTHER COMPANIES

         19   THAT PUT THEM INTO MORE DIRECT COMPETITION WITH SOME OF

         20   MICROSOFT'S PRODUCTS.

         21   Q.  MICROSOFT'S BROWSER PRODUCTS?

         22   A.  NO.

         23   Q.  OKAY.  AND WHEN YOU TALKED ABOUT THEM BEING A PLATFORM

         24   COMPETITOR IN LATE 1995, YOU WERE TALKING ABOUT THEM BEING A

         25   PLATFORM COMPETITOR THROUGH THEIR BROWSER?  IS THAT FAIR?

                                                                              54

          1   A.  I THINK THROUGH THEIR BROWSER AND SOME OF THE OTHER

          2   PRODUCTS, LIKE THAT GROUPWARE AND OTHER THINGS.

          3   Q.  AND NETSCAPE BECAME A BROWSER THREAT OR THEIR BROWSER

          4   BECAME A PLATFORM THREAT TO MICROSOFT, IN PART BECAUSE THEIR

          5   BROWSER EXPOSED API'S, CORRECT?

          6   A.  CORRECT.

          7   Q.  NOW, WHEN DID YOU FIRST SEE OR HAVE AVAILABLE TO YOU A

          8   COPY OF NETSCAPE'S WINDOWS 95 BROWSER?

          9   A.  ME PERSONALLY, I THINK THE FIRST TIME I SAW ONE WAS

         10   PROBABLY IN ABOUT JULY OF 1995.

         11   Q.  AFTER THE JUNE 21 MEETING?

         12   A.  AFTER THE JUNE 21 MEETING.

         13             MR. BOIES:  MAY I ASK THAT THE WITNESS BE HANDED

         14   GOVERNMENT'S EXHIBIT 1892, WHICH I WOULD OFFER.

         15             MR. LACOVARA:  MAY I JUST ASK IF THIS DOCUMENT IS

         16   COMPLETE, MR. BOIES?

         17             MR. BOIES: IT IS COMPLETE.  IT WAS PRODUCED TO US

         18   FROM MICROSOFT.

         19             MR. LACOVARA:  THEN NO OBJECTION, YOUR HONOR.

         20             THE COURT:  GOVERNMENT'S 1892 IS ADMITTED.

         21                                   (WHEREUPON, PLAINTIFF'S

         22                                   EXHIBIT NUMBER 1892 WAS

         23                                   RECEIVED IN EVIDENCE.)

         24   BY MR. BOIES:

         25   Q.  THIS IS DATED MAY 11, 1995, ABOUT FIVE-OR-SIX WEEKS
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          1   BEFORE YOUR MAY 21 MEETING.  THIS PURPORTS TO BE AN E-MAIL

          2   FROM YOU.  "SUBJECT:  NETSCAPE WIN95 CLIENT."

          3             DO YOU SEE THAT, SIR?

          4   A.  I DO.

          5   Q.  AND YOU WRITE TO ANOTHER MICROSOFT PERSON, "CAN I BORROW

          6   THE COPY OF THE NETSCAPE WINDOWS 95 NEW CLIENT THEY GAVE

          7   US?"

          8             DO YOU SEE THAT?

          9   A.  I DO.

         10   Q.  AND YOU'RE REFERRING HERE TO NETSCAPE'S WINDOWS 95

         11   BROWSER, CORRECT, SIR?

         12   A.  I BELIEVE I AM.

         13   Q.  AND DOES THIS REFRESH YOUR RECOLLECTION THAT YOU HAD A

         14   COPY OF NETSCAPE'S WINDOWS 95 BROWSER PRIOR TO THE JUNE 21

         15   MEETING?

         16   A.  NO, IT DOESN'T.  I KNOW THAT TOM JOHNSON CLAIMED TO HAVE

         17   GOTTEN ONE, BUT AS I RECALL, IT WAS A BETA PRODUCT THAT

         18   DIDN'T INSTALL.  AND IT WAS QUITE SOME TIME BEFORE HE GOT

         19   ONE THAT WORKED.  AND I DON'T LIKE TO INSTALL THINGS UNTIL I

         20   AM SURE THEY ARE GOING TO WORK.

         21   Q.  WELL, YOU WERE ASKING FOR IT IN MAY OF 1995?

         22   A.  I WAS.

         23   Q.  AND, INDEED, IT HAD BEEN GIVEN TO MICROSOFT SOMETIME

         24   BACK IN APRIL OR EARLIER, CORRECT, SIR?

         25   A.  NO, I BELIEVE THIS WAS IMMEDIATELY AFTER MR. JOHNSON
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          1   RETURNED FROM A MEETING AT NETSCAPE ON STT.  AND HE HAD TOLD

          2   ME THAT THEY HAD GIVEN HIM SOME CODE TO TRY OUT.

          3   Q.  YOU DON'T REMEMBER THAT, DO YOU, SIR?  YOU'RE JUST

          4   MAKING THAT UP RIGHT NOW, AREN'T YOU?

          5   A.  NO, I REMEMBER IT.

          6   Q.  YOU REMEMBER IT?

          7   A.  YES, I DO.

          8   Q.  YOU REMEMBER WHEN THEY GAVE YOU A COPY OF THEIR

          9   WINDOWS 95 BROWSER?

         10   A.  I REMEMBER THAT MR. JOHNSON WENT TO NETSCAPE IN THIS

         11   TIME PERIOD TO HAVE A MEETING ON STT AND GOT A COPY OF THEIR

         12   EARLY BETA CODE FOR THEIR WINDOWS 95 BROWSER.

         13   Q.  WHEN YOU SAY "THIS TIME PERIOD," WHAT ARE YOU REFERRING

         14   TO?

         15   A.  IN VERY EARLY MAY.

         16   Q.  MAY?

         17   A.  YES.

         18   Q.  YOU'RE CERTAIN IT WAS MAY AND NOT BEFORE MAY?

         19   A.  I AM FAIRLY CERTAIN.

         20   Q.  WELL, I AM JUST TRYING TO GET YOUR BEST RECOLLECTION AS

         21   YOU SIT HERE NOW.

         22   A.  AND THAT'S MY BEST RECOLLECTION.

         23   Q.  DO YOU KNOW ONE WAY OR THE OTHER?

         24   A.  YES.

         25   Q.  LET ME ASK THAT THE WITNESS BE SHOWN GOVERNMENT'S
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          1   EXHIBIT 1891, WHICH I OFFER.

          2             MR. LACOVARA: NO OBJECTION.

          3             (SHOWING EXHIBIT TO WITNESS.)

          4             THE WITNESS:  I STAND CORRECTED.

          5   BY MR. BOIES:

          6   Q.  INDEED --

          7             THE COURT:  GOVERNMENT'S 1891 IS ADMITTED.

          8                                   (WHEREUPON, PLAINTIFF'S

          9                                   EXHIBIT NUMBER 1891 WAS

         10                                   RECEIVED IN EVIDENCE.)

         11   BY MR. BOIES:

         12   Q.  INDEED, MR. ROSEN, YOU WERE AT THE MEETING WHEN THEY

         13   GAVE YOU THE WINDOWS 95 BROWSER, CORRECT?

         14   A.  I WAS.

         15   Q.  AND IT OCCURRED SOMETIME BEFORE APRIL 27TH, CORRECT?

         16   A.  IT OCCURRED IN THAT WEEK, I BELIEVE.

         17   Q.  NOW, IN 1892, THE ONE WE STARTED WITH, YOU USED THE WORD

         18   "CLIENT" TO REFER TO BROWSER, CORRECT, SIR?

         19   A.  I DID.

         20   Q.  AND DOES THAT REFRESH YOUR RECOLLECTION THAT WHEN YOU

         21   WERE WRITING THE MEETING NOTES FOR THE JUNE 21 MEETING, THAT

         22   YOUR REFERENCE TO "CLIENT" WAS A REFERENCE TO "BROWSER"?

         23   A.  NO, SIR, BECAUSE THE PRODUCT THAT WE GOT DURING THE STT

         24   MEETING ALSO INCLUDED SOME SECURITY EXTENSIONS THAT THEY

         25   WANTED US TO TEST OUT THAT WERE WELL BEYOND WHAT WAS IN THE
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          1   BROWSER AND COULD BE USED OTHER THAN WITH BROWSING.

          2   Q.  DIDN'T YOU JUST TELL ME, SIR, THAT THE BROWSER THAT YOU

          3   GOT IN, FIRST APRIL AND THEN -- FIRST MAY AND THEN APRIL,

          4   INCLUDED STT?  DIDN'T YOU JUST SAY THAT?

          5   A.  NO, IT DID NOT.

          6   Q.  IT DID NOT INCLUDE STT?

          7   A.  NO.  STT WAS NOT IMPLEMENTED ON THE NETSCAPE BROWSER

          8   EVER.

          9   Q.  WELL, STT WASN'T IMPLEMENTED IN THE BROWSER EVEN ON JUNE

         10   21.

         11   A.  THAT'S CORRECT.

         12   Q.  YOU'RE NOT SAYING THAT THE STT IS THE DIFFERENCE BETWEEN

         13   BEING A CLIENT AND BEING A BROWSER, ARE YOU, SIR?

         14   A.  NO, SIR.

         15   Q.  OKAY.

         16             YOU ASKED OR YOU ANSWERED CERTAIN QUESTIONS BY

         17   MR. LACOVARA ABOUT THE LINE?

         18   A.  YES.

         19   Q.  AND, IN THAT CONNECTION, LET ME ASK YOU, SIR, TO LOOK AT

         20   A DOCUMENT THAT IS ALREADY ADMITTED AS GOVERNMENT'S EXHIBIT

         21   33.  HAVE YOU SEEN THIS DOCUMENT BEFORE, SIR?

         22   A.  I HAVE IN PREPARING MY TESTIMONY.

         23   Q.  AND YOU RECOGNIZE THIS AS MR. ANDREESEN'S NOTE OF YOUR

         24   JUNE 21 MEETING, CORRECT, SIR?

         25   A.  I RECOGNIZE IT AS THAT, YES.
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          1   Q.  NOW, IN THE VERY FIRST PARAGRAPH, WHERE HE SAYS

          2   "CHRIS --"  DO YOU SEE THAT?

          3   A.  UNDER CHRIS?

          4   Q.  YES.

          5   A.  YES, I DO.

          6   Q.  YOU UNDERSTAND THAT TO BE REFERRING TO CHRIS JONES, DO

          7   YOU NOT, SIR?

          8   A.  I DO.

          9   Q.  AND THE LAST SENTENCE -- THE LAST TWO SENTENCES OR THREE

         10   SENTENCES THERE THAT ARE ATTRIBUTED TO MR. JONES ARE -- "ALL

         11   OF THE RELATIONSHIP POINTS REVOLVE AROUND CRITICAL FACT OF

         12   IS NETSCAPE THE KIND OF COMPANY THAT'S GOING TO PARTNER WITH

         13   MICROSOFT ON THIS OR NOT."

         14             DID MR. JONES SAY THAT IN WORDS OR IN SUBSTANCE,

         15   SIR, AT THE JUNE 21 MEETING?

         16   A.  MR. JONES SAID WORDS TO THAT EFFECT, BUT NOT EXACTLY

         17   THOSE WORDS.

         18   Q.  OKAY.  NEXT MR. ANDREESEN WRITES, "WILL MICROSOFT AND

         19   NETSCAPE BE ABLE TO COOPERATE AND AGREE ON THE LINE, WHERE

         20   ITS DRAWN, ET CETERA?  IF NOT, COMPANIES WILL COMPLETE.  IF

         21   SO, THEN ARRANGEMENT CAN BE HIGHLY BENEFICIAL WITH, QUOTE,

         22   ALIGNED INTERESTS."

         23             DO YOU SEE THAT, SIR?

         24   A.  YES, I DO.

         25   Q.  DID MR. JONES SAY THAT, IN WORDS OR IN SUBSTANCE, AT THE
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          1   JUNE 21 MEETING?

          2   A.  YES, I BELIEVE NOT IN WORDS, BUT HE WAS TALKING ABOUT

          3   THE COMPANIES FINDING WAYS TO COOPERATE ON THE WINDOWS 95

          4   PLATFORM.

          5   Q.  IS THAT A FAIR SUMMARY OF WHAT MR. JONES SAID, EVEN IF

          6   NOT IN EXACT WORDS?

          7   A.  REASONABLE.

          8   Q.  NOW, LET ME ASK YOU TO LOOK ON THE THIRD PAGE OF THE

          9   EXHIBIT AND THE BOTTOM HALF OF THAT PAGE WHERE MR. ANDREESEN

         10   ATTRIBUTES TO MICROSOFT, QUOTE, "WOULD YOU BE INTERESTED IN

         11   HAVING A PARTNERSHIP WHERE NETSCAPE GETS ALL THE NONWINDOWS

         12   95 STUFF AND MICROSOFT GETS ALL THE WINDOWS 95 STUFF?  IF

         13   NETSCAPE DOESN'T WANT TO, THEN THAT IS ONE THING.  IF

         14   NETSCAPE DOES WANT TO, THEN WE CAN HAVE OUR SPECIAL

         15   RELATIONSHIP.  THREAT THAT MICROSOFT WILL OWN THE WINDOWS 95

         16   CLIENT MARKET AND THAT NETSCAPE SHOULD STAY AWAY."

         17             DID SOMEONE OR SOMEONES AT MICROSOFT CONVEY THAT

         18   IN WORDS OR SUBSTANCE TO NETSCAPE AT THIS MEETING, SIR?

         19   A.  ABSOLUTELY NOT.

         20   Q.  DID SOMEBODY CONVEY THAT MICROSOFT WANTED TO OWN THE

         21   WINDOWS 95 CLIENT MARKET?

         22   A.  AS I READ THESE NOTES, SIR, THEY ARE UNDER THE HEADING

         23   "REASSESSING MSN."  AND FOR MSN, IT WAS PRETTY CLEAR THAT

         24   MICROSOFT WOULD HAVE THE WINDOWS 95 CLIENT MARKET, YES, SIR.

         25   BUT NOTHING IN WORDS OR SUBSTANCE IN THIS WAY WAS CONVEYED
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          1   DURING THAT MEETING.

          2   Q.  LET ME BE SURE I UNDERSTAND WHAT YOU'RE SAYING, SIR.

          3   DID MICROSOFT CONVEY TO THE NETSCAPE REPRESENTATIVES AT THE

          4   JUNE 21 MEETING THAT MICROSOFT WANTED TO OWN THE WINDOWS 95

          5   CLIENT MARKET?

          6   A.  NO, SIR.  AT THAT MEETING, WE TOLD THEM WHAT WE WOULD DO

          7   AND URGED THEM TO USE IT.

          8   Q.  SIR, LET ME ASK YOU TO LOOK AT GOVERNMENT'S EXHIBIT 955,

          9   WHICH ARE YOUR NOTES.  AND AT THE TOP, YOU SAY YOUR FIRST

         10   GOAL WAS TO ESTABLISH MICROSOFT OWNERSHIP OF THE INTERNET

         11   CLIENT PLATFORM FOR WINDOWS 95.

         12             DO YOU SEE THAT?

         13   A.  I DO.

         14   Q.  AND YOU WILL PERHAPS AGREE, WON'T YOU, THAT THAT BEARS A

         15   STRIKING RELATIONSHIP -- RESEMBLANCE TO MR. ANDREESEN'S

         16   STATEMENT THAT MICROSOFT SAID THEY WANTED TO OWN THE

         17   WINDOWS 95 CLIENT MARKET?

         18   A.  THE BIGGEST DIFFERENCE BETWEEN THE TWO IS THE WORD

         19   "PLATFORM."  AND AS I DESCRIBED DURING MY REDIRECT, THAT

         20   IS -- PRECISELY WHAT WE TALKED ABOUT AT THE MEETING WERE

         21   THOSE PLATFORM TECHNOLOGIES THAT WE WERE EMBEDDING IN

         22   WINDOWS 95.

         23   Q.  TWO MORE QUICK POINTS, HOPEFULLY.

         24             LET ME SHOW YOU GOVERNMENT'S EXHIBIT 34, WHICH IS

         25   ALREADY IN EVIDENCE.  THIS IS A JUNE 22, 1995 INTERNAL AOL
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          1   DOCUMENT.

          2             HAVE YOU SEEN THIS DOCUMENT BEFORE, SIR?

          3   A.  IT WAS SHOWN TO ME IN THE PREPARATION OF MY TESTIMONY.

          4   Q.  NOW, THIS PURPORTS TO SUMMARIZE WHAT AMERICA ONLINE WAS

          5   TOLD BY NETSCAPE IMMEDIATELY FOLLOWING YOUR MEETING WITH

          6   NETSCAPE, CORRECT, SIR?

          7             MR. LACOVARA:  I OBJECT.  LACK OF FOUNDATION, YOUR

          8   HONOR.

          9             THE COURT:  IT'S ALREADY IN EVIDENCE.

         10             MR. LACOVARA:  HIS CHARACTERIZATION OF THE

         11   DOCUMENT TO THE WITNESS.

         12             THE COURT:  THE DOCUMENT WILL SPEAK FOR ITSELF.

         13   BY MR. BOIES:

         14   Q.  THIS IS DATED THE VERY NEXT DAY AFTER YOUR MEETING,

         15   CORRECT, SIR?

         16   A.  YES.

         17   Q.  AND IT BEGINS "MICROSOFT WAS AT NETSCAPE YESTERDAY," AND

         18   THAT DAN ROSEN WAS THERE.

         19             DO YOU SEE THAT?

         20   A.  I DO.

         21   Q.  AND IT GOES ON SAYING THAT MICROSOFT WANTED "EQUITY, A

         22   BOARD SEAT, NETSCAPE TO RENOUNCE THE NETWORK AS A PLATFORM,

         23   NETSCAPE TO DISCLOSE ALL PLANS TO MICROSOFT, AND NETSCAPE TO

         24   LIMIT ACCESS TO API'S.  AND, IN RETURN, NETSCAPE WOULD BE

         25   MICROSOFT'S SPECIAL PARTNER AND GET INSIDE INFORMATION."
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          1             DO YOU SEE THAT, SIR?

          2   A.  I SEE THE WORDS THERE, YES.

          3   Q.  NOW, IS THAT AN ACCURATE DESCRIPTION -- REALIZING IT'S

          4   SUMMARY IN FORM -- AN ACCURATE DESCRIPTION OF AT LEAST SOME

          5   OF WHAT HAPPENED AT THE JUNE 21 MEETING?

          6   A.  NO, IT IS NOT.

          7   Q.  AT THE JUNE 21 MEETING, MR. LACOVARA SAID, "DID YOU MAKE

          8   ANY THREATS"?

          9             LET ME TURN THAT QUESTION AROUND.  WERE YOU

         10   OFFERING INDUCEMENTS TO NETSCAPE THAT MICROSOFT WOULD GIVE

         11   NETSCAPE IF NETSCAPE AGREED TO ADOPT THE MICROSOFT PLATFORM

         12   AND NOT USE ITS OWN PLATFORM?

         13   A.  I THINK IT'S FAIR TO SAY THAT WE OFFERED THEM SEVERAL

         14   INDUCEMENTS IF THEY WOULD ADOPT OUR PLATFORM TECHNOLOGIES,

         15   PARTICULARLY THE FOUR THINGS THAT I DESCRIBED EARLIER.

         16   Q.  AND SOME OF THE THINGS THAT YOU OFFERED THEM WAS TO HELP

         17   THEM WITH THEIR SERVER PRODUCTS, CORRECT, SIR?

         18   A.  IN A SEPARATE DISCUSSION, YES, BUT IN THAT PARTICULAR

         19   DISCUSSION ABOUT THE CLIENT TECHNOLOGIES, WE OFFERED THEM

         20   DEVELOPER ASSISTANCE TO HELP BUILD A BETTER PRODUCT.

         21   Q.  ARE YOU TELLING ME, SIR, THAT THE OFFER TO HELP NETSCAPE

         22   WITH THEIR SERVER PRODUCTS WAS INDEPENDENT OF YOUR ATTEMPT

         23   TO CONVINCE THEM TO ADOPT THE MICROSOFT PLATFORM?

         24   A.  NO, I'M NOT.

         25   Q.  IT'S CLEAR, IS IT NOT, SIR, THAT PART OF THE INDUCEMENT
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          1   THAT MICROSOFT WAS OFFERING NETSCAPE IN ORDER TO INDUCE

          2   NETSCAPE TO ADOPT THE MICROSOFT PLATFORM WAS THE INDUCEMENT

          3   OF HELPING NETSCAPE WITH NETSCAPE'S SERVER PRODUCTS,

          4   CORRECT?

          5   A.  NO, I CAN'T AGREE WITH THAT, THE WAY IT'S PHRASED.

          6   Q.  YOU CAN'T?

          7             LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 22,

          8   WHICH YOU'VE ALREADY SEEN BEFORE.  THIS INCLUDES MR. GATES'

          9   E-MAIL TO YOU AND OTHERS DATED MAY 31, 1995.  AND AT THE

         10   BOTTOM, FOLLOWING MR. GATES' STATEMENT THAT "I THINK THERE

         11   IS A VERY POWERFUL DEAL OF SOME KIND WE CAN DO WITH

         12   NETSCAPE," MR. GATES WRITES, THEREFORE, THE CONCEPT IS THAT

         13   FOR 24 MONTHS, NETSCAPE AGREES TO DO CERTAIN THINGS IN THE

         14   CLIENT AND MICROSOFT AGREES TO MAKE THEIR SERVER BUSINESS

         15   SUCCESSFUL.

         16             DO YOU SEE THAT, SIR?

         17   A.  I DO.

         18   Q.  AND YOU HAD EARLIER WRITTEN THAT WHAT YOU WANTED

         19   NETSCAPE TO DO WAS TO TAKE YOUR COMPONENTS AND ADD VALUE ON

         20   THEM, BUT TO DO THIS ON THE SERVER SIDE, BUT NOT THE CLIENT

         21   SIDE, CORRECT, SIR?

         22   A.  I BELIEVE I HAD WRITTEN THAT.

         23   Q.  AND AFTER THE JUNE 21 MEETING, BOTH MR. MARITZ AND

         24   MR. GATES AGAIN SAID THAT THEIR VIEW WAS THAT MICROSOFT

         25   SHOULD HELP NETSCAPE WITH NETSCAPE'S SERVERS IN ORDER TO
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          1   ALIGN NETSCAPE'S BROWSER ACTIVITIES WITH MICROSOFT'S BROWSER

          2   ACTIVITIES, CORRECT, SIR?

          3   A.  YES.

          4   Q.  AND IN YOUR NOTES OF THE JUNE 21 MEETING, YOU TALKED

          5   ABOUT THAT ALIGNMENT AND SAID THE TEST OF THAT ALIGNMENT WAS

          6   WHETHER OR NOT NETSCAPE WOULD AGREE TO ADOPT MICROSOFT'S

          7   WINDOWS 95 CLIENT CODE, CORRECT, SIR?

          8   A.  I DID.

          9             MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.

         10             MR. LACOVARA:  I HAVE ABOUT FIVE MINUTES, YOUR

         11   HONOR.  I AM PREPARED TO PROCEED.

         12                   FURTHER REDIRECT EXAMINATION

         13   BY MR. LACOVARA:

         14   Q.  MR. ROSEN, I'D LIKE TO BEGIN BY CLEARING UP SOME OF THE

         15   WORDS THAT HAVE FLOWN AROUND A LITTLE BIT.

         16             IN YOUR TESTIMONY, SIR, DO YOU DEFINE WHAT A

         17   "CLIENT" MEANS IN SOFTWARE PARLANCE GENERALLY?

         18   A.  I DO.

         19   Q.  AND WHAT IS YOUR UNDERSTANDING OF WHAT THE WORD "CLIENT"

         20   MEANS AS A GENERAL MATTER?

         21   A.  AS A GENERAL MATTER, IT IS A PIECE OF SOFTWARE RESIDENT

         22   ON A LOCAL MACHINE, BE IT A P.C. OR ANYTHING ELSE WITH A

         23   PROCESSOR, LIKE A PALMPILOT OR A CELL PHONE EVEN, THAT TALKS

         24   TO A NETWORK SERVER.

         25   Q.  IT'S THE THING THAT RESIDES ON THE INDIVIDUAL'S MACHINE
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          1   AND TALKS TO A NETWORK, CORRECT?

          2   A.  CORRECT.

          3   Q.  NOW, MR. WOLF IN EXHIBIT 771 THAT MR. BOIES SHOWED YOU

          4   IN YOUR -- IN HIS RECROSS EXAMINATION, REFERS TO NETSCAPE'S

          5   CLIENT.  DO YOU RECALL BEING ASKED ABOUT THAT?

          6   A.  I DO.

          7   Q.  AND YOU SAID THAT NETSCAPE'S CLIENT WAS WHAT, SIR?

          8   A.  THAT NETSCAPE'S CLIENT WAS ITS COMPLETE BROWSER PRODUCT.

          9   Q.  AND THEN HE ASKED YOU WHETHER MICROSOFT'S CLIENT WOULD

         10   ALSO, THEREFORE, HAVE TO MEAN A BROWSER.  DO YOU RECALL

         11   BEING ASKED THAT?

         12   A.  I DO.

         13   Q.  CAN YOU EXPLAIN TO THE COURT WHY MICROSOFT'S CLIENT AND

         14   NETSCAPE'S CLIENT, GIVEN YOUR DEFINITION OF "CLIENT," COULD

         15   BE DIFFERENT THINGS?

         16   A.  BECAUSE MICROSOFT WAS AND IS PROMOTING A PLATFORM THAT

         17   HAS A CERTAIN NUMBER OF TECHNOLOGIES, WHEN APPLIED TO ISV'S

         18   LIKE NETSCAPE, HAS A VERY DIFFERENT MEANING THAN THE TERM

         19   "CLIENT" MIGHT BE TO AN END USER.

         20   Q.  SIMPLY PUT, MR. ROSEN, WHAT IS MICROSOFT'S CLIENT?

         21   A.  MICROSOFT'S INTERNET CLIENT PLATFORM ARE THAT GROUP OF

         22   TECHNOLOGIES THAT ISV'S USE TO CONNECT APPLICATIONS TO

         23   NETWORKS.

         24   Q.  I ASKED YOU A SLIGHTLY DIFFERENT QUESTION, MR. ROSEN.

         25   WHAT IS MICROSOFT'S CLIENT?  NOT ITS INTERNET PLATFORM
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          1   CLIENT.

          2   A.  I'M SORRY.

          3   Q.  I'M GOING TO TAKE YOU BACK TO YOUR TESTIMONY, SIR.

          4   A.  MICROSOFT'S CLIENT IS WINDOWS 95.

          5   Q.  THANK YOU.

          6             NOW, MR. BOIES SHOWED YOU A NUMBER OF DOCUMENTS

          7   THAT SUGGESTED THAT YOU HAD SEEN A COPY OF NETSCAPE'S CLIENT

          8   IN APRIL OR MAY OF 1995.  DO YOU RECALL BEING SHOWN THOSE

          9   DOCUMENTS?

         10   A.  I DO.

         11   Q.  NOW, WHENEVER YOU SAW NETSCAPE'S WINDOWS 95 CLIENT OR

         12   BROWSER -- WHICHEVER WORD YOU'RE COMFORTABLE WITH IN THIS

         13   CONTEXT, SIR -- DID THAT BROWSER EXPOSE DEVELOPER API'S?

         14   A.  NO.

         15   Q.  AT ANY TIME PRIOR TO THE JUNE 1995 -- JUNE 21ST, 1995

         16   MEETINGS, DID YOU HAVE ANY INFORMATION FROM LOOKING AT THEIR

         17   CLIENT, LOOKING AT A SPECIFICATION, LOOKING AT SOFTWARE, OR

         18   ANY OTHER REASON TO BELIEVE THAT NETSCAPE'S WINDOWS 95

         19   BROWSER, THEN IN DEVELOPMENT, WOULD EXPOSE DEVELOPER API'S?

         20   A.  NO, I DID NOT.

         21   Q.  NOW, I'D LIKE TO HAVE GOVERNMENT EXHIBIT 33 BACK ON THE

         22   SCREEN, THE THIRD PAGE, PLEASE.

         23             NOW, THESE ARE THE DOCUMENTS THAT -- THE DOCUMENT

         24   THAT MR. ANDREESEN TESTIFIED HE PREPARED DURING THE MEETING.

         25   DO YOU RECALL THAT, MR. ROSEN?
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          1   A.  I RECALL THAT, YES.

          2   Q.  YOU WERE ASKED BY MR. BOIES ABOUT A PARTICULAR

          3   PARAGRAPH.  COULD WE HIGHLIGHT THE MIDDLE OF THE PAGE,

          4   PLEASE?  YOU NEED TO GO UP FARTHER.  COULD YOU START WITH

          5   "RE:  ACCESSING MSN."

          6             DO YOU RECALL THE PARAGRAPH TO WHICH HE DIRECTED

          7   YOUR ATTENTION, MR. ROSEN?

          8   A.  YES, I DO.

          9   Q.  WHAT IS THE TOPIC BEING DISCUSSED AT THE MEETING DURING

         10   THIS DISCUSSION?

         11   A.  MSN.

         12   Q.  AND SPECIFICALLY WHAT TECHNOLOGY WERE YOU DISCUSSING,

         13   SIR?

         14   A.  SPECIFICALLY WE WERE DISCUSSING -- I HATE TO USE THE

         15   WORD AGAIN -- "CLIENT" FOR MSN.

         16   Q.  WAS THE CLIENT FOR MSN THE SAME AS THE BROWSER THAT YOU

         17   HAD TALKED ABOUT IN OTHER PARTS OF THE MEETING?

         18   A.  NO, IT WAS NOT.

         19   Q.  COULD YOU EXPLAIN TO THE COURT SPECIFICALLY WHAT IS

         20   BEING TALKED ABOUT HERE?

         21   A.  AT THIS TIME, MSN DISPLAYED MANY CONTENT TYPES, NOT JUST

         22   THE HTML THAT WE'VE BEEN REFERRING TO.  IT HAD A VERY

         23   DIFFERENT MODEL FOR THE WAY THE CLIENT WOULD INTERFACE WITH

         24   THE SERVER.

         25             AND IT REQUIRED A SPECIALIZED SET OF SOFTWARE TO
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          1   DO THAT, TO INTERFACE TO E-MAIL AND A NUMBER OF OTHER

          2   THINGS.

          3   Q.  AND IN THE DISCUSSION ABOUT THE PARTNERSHIP WHERE

          4   NETSCAPE GETS THE WINDOWS 95 STUFF AND MICROSOFT -- THE

          5   NON-WINDOWS 95 STUFF, AND MICROSOFT GETS THE WINDOWS 95

          6   STUFF, ARE YOU TALKING ABOUT BROWSERS OR ARE YOU TALKING

          7   ABOUT VIEWERS TO VIEW PROPRIETARY MSN CONTENT?

          8   A.  WE WERE TALKING ABOUT MSN VIEWERS AND OTHER RELATED

          9   SOFTWARE.

         10   Q.  NOW, LET ME ASK YOU TO TAKE A LOOK, PLEASE, AT

         11   GOVERNMENT EXHIBIT 34, THE NOTES FROM SOMEONE AT AOL.  DO

         12   YOU KNOW WHO DAVID KAISER IS?  HE APPEARS TO -- PURPORTS TO

         13   BE THE AUTHOR OF THESE NOTES, SIR.

         14   A.  I DO.

         15   Q.  HAVE YOU -- AND CAN WE SEE THE SECOND PAGE OF THE NOTES?

         16             AND IS IT YOUR UNDERSTANDING THAT MR. KAISER IS

         17   RECOUNTING SOMETHING HE'S BEING TOLD ON THE PHONE BY MARC

         18   ANDREESEN?

         19   A.  THAT APPEARS TO BE WHAT IT IS.

         20   Q.  DO YOU SEE REFERENCE TO "IT WAS FUNNY TO LISTEN TO MARC

         21   TAKE UMBRAGE AT `ARROGANT 25-YEAR-OLDS FROM THE UNIVERSITY

         22   OF WASHINGTON'"?

         23   A.  IT IS QUITE HUMOROUS, YES.

         24   Q.  DO YOU BELIEVE THAT TO BE MARC ANDREESEN, SIR?

         25   A.  I BELIEVE IT TO BE.
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          1   Q.  DO YOU SEE THE PHRASE MR. BOIES DID NOT QUOTE YOU --

          2   QUOTE TO YOU, "IF NETSCAPE DIDN'T DO THE DEAL, MICROSOFT

          3   WOULD CRUSH THEM"?

          4   A.  I DO.

          5   Q.  DO YOU BELIEVE THAT MR. KAISER AGREED WITH WHAT

          6   MR. ANDREESEN WAS TELLING HIM?

          7   A.  IN THE CONTEXT I READ IT, IT DOES NOT APPEAR THAT HE

          8   AGREED.

          9   Q.  WELL, DID YOU HAVE ANY COMMUNICATIONS WITH MR. KAISER

         10   FOLLOWING THE DATE ON WHICH YOU RECEIVED THIS DOCUMENT?

         11   A.  I DID.

         12             MR. LACOVARA:  YOUR HONOR, I'D LIKE TO CALL THE

         13   COURT'S ATTENTION AND PLACE BEFORE THE WITNESS DEFENDANT'S

         14   EXHIBIT 784, WHICH IS IN EVIDENCE.

         15             CAN WE PUT THESE SIDE BY SIDE, PLEASE, THE FIRST

         16   PAGE OF 34?

         17   BY MR. LACOVARA:

         18   Q.  LET ME JUST ASK THE WITNESS.  COULD YOU COMPARE THE

         19   E-MAIL ADDRESSES FOR THIS DAVID KAISER WITH THE E-MAIL

         20   ADDRESS FOR THE DAVID KAISER ON GOVERNMENT EXHIBIT 34?

         21   A.  YES, THEY ARE IDENTICAL.  IT'S THE SAME PERSON.

         22   Q.  AND CAN YOU TELL ME WHAT THIS COMMUNICATION IS, SIR?

         23   A.  THIS WAS A NOTE FROM DAVID KAISER TO MYSELF TALKING

         24   ABOUT TRYING TO RECRUIT ME TO BE THE C.E.O. OF A COMPANY OF

         25   WHICH HE WAS THEN A DIRECTOR.
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          1   Q.  AND DO YOU THINK THAT IF MR. ANDREESEN THOUGHT YOU'D

          2   ENGAGED IN ILLEGAL ACTIVITY ON JUNE 21ST, HE WOULD HAVE

          3   RECOMMENDED YOU TO BE C.E.O. OF A COMPANY THAT HE WAS

          4   DIRECTOR OF?

          5   A.  I WOULD SERIOUSLY DOUBT IT.

          6   Q.  AND IF MR. KAISER BELIEVED THAT YOU HAD THREATENED TO

          7   CRUSH NETSCAPE AT THE MEETING ON JUNE 21ST, 1995, DO YOU

          8   THINK HE WOULD HAVE BEEN SENDING YOU E-MAILS ASKING YOU TO

          9   BE THE CHAIRMAN -- EXCUSE ME, THE C.E.O. OF A COMPANY OF

         10   WHICH HE WAS A DIRECTOR?

         11   A.  I WOULD ASSUME HE WOULDN'T BECAUSE DIRECTORS HAVE

         12   FIDUCIARY RESPONSIBILITY TO THEIR COMPANIES.

         13             MR. LACOVARA:  I HAVE NOTHING FURTHER, YOUR HONOR.

         14             MR. BOIES:  NOTHING FURTHER, YOUR HONOR.

         15             THE COURT:  ALL RIGHT, MR. ROSEN.  YOU ARE

         16   EXCUSED.

         17             (WITNESS LEAVING STAND.)

         18             THE COURT:  AND WE WILL RECESS FOR OUR LUNCHEON

         19   RECESS AND RECONVENE AT 2:00 --

         20             MR. BOIES:  THANK YOU, YOUR HONOR.

         21             THE COURT:  -- AT WHICH TIME WE HAVE MR. ENGSTROM;

         22   IS THAT CORRECT?

         23             MR. WARDEN:  THAT'S CORRECT.

         24             COULD I JUST HAVE TWO MINUTES RIGHT NOW?

         25             THE COURT:  CERTAINLY.
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          1             MR. WARDEN:  THANK YOU.

          2             THIS WILL ENABLE US TO GET STARTED WITH

          3   MR. ENGSTROM THIS AFTERNOON.

          4             I JUST WANTED TO RESPOND FURTHER TO YOUR HONOR'S

          5   INQUIRY ABOUT THE MDC SURVEY DATA THAT HAS BEEN REFERRED TO

          6   BY MR. CHASE MOST RECENTLY.

          7             THE COURT:  YES.  SURE.

          8             MR. WARDEN:  THAT SURVEY IS DISCUSSED, AS I

          9   BELIEVE THE COURT IS AWARE --

         10             THE COURT:  EXHIBIT D?

         11             MR. WARDEN:  -- IN APPENDIX D TO SCHMALENSEE,

         12   PAGES D14 TO D21.  IT'S ALSO DISCUSSED IN THE ERICSON

         13   DECLARATION WHICH IS REFERRED TO AT FOOTNOTE 3 ON PAGE

         14   D15 --

         15             THE COURT:  ALL RIGHT.

         16             MR. WARDEN:  -- AND HAS BEEN RECEIVED AS

         17   DEFENDANT'S EXHIBIT 2333.

         18             THE COURT:  THAT'S THE EXHIBIT ITSELF?

         19             MR. WARDEN:  YES, YOUR HONOR.

         20             THE COURT:  OKAY.

         21             MR. WARDEN:  AND IT'S ALSO DISCUSSED IN ANOTHER

         22   DECLARATION REFERRED TO IN FOOTNOTE 3 ON D15 OF

         23   SCHMALENSEE'S APPENDIX, THE DECLARATION OF WILLIAM SVENDSEN,

         24   S-V-E-N-D-S-E-N, WHICH I HAVE HAD MARKED AS DEFENDANT'S

         25   EXHIBIT 2380 AND WOULD LIKE TO OFFER NOW.
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          1             AND WHILE MR. BOIES IS LOOKING AT THAT, I ALSO

          2   CALL THE COURT'S ATTENTION TO THE FACT THAT DEAN SCHMALENSEE

          3   WAS CROSS-EXAMINED ON THIS TOPIC BY MR. BOIES IN PAGES --

          4   APPROXIMATELY PAGE 60 THROUGH PAGE 70 OF THE JANUARY 19

          5   AFTERNOON SESSION.

          6             THE COURT:  OKAY.

          7             MR. WARDEN:  AND THOSE APPEAR TO BE ALL OF THE

          8   PLACES IN THE RECORD -- HERETOFORE IDENTIFIED AT LEAST --

          9   WHERE THIS SURVEY DATA IS DISCUSSED.

         10             THE COURT:  ALL RIGHT.

         11             MR. BOIES:  YOUR HONOR, MR. SVENDSEN WAS DEPOSED

         12   AND HIS DEPOSITION TESTIMONY WAS THE SUBJECT OF

         13   CROSS-EXAMINATION.  I THINK IT SHOULD BE ADMITTED.  WE WOULD

         14   OBJECT TO THE DECLARATION.  BUT I THINK THAT THEY COULD

         15   COVER WHATEVER SUBJECTS WERE APPROPRIATE TO COVER FROM

         16   DESIGNATIONS IN THE DEPOSITION.

         17             MR. WARDEN:  WELL, WE'LL LOOK AT THE DEPOSITION

         18   DESIGNATIONS, BUT THIS IS REFERRED TO BY DEAN SCHMALENSEE

         19   AND WAS RELIED ON BY HIM.

         20             THE COURT:  WELL, THAT'S FINE.  AND IT MAY BE THAT

         21   IT SHOULD BE ADMITTED.  BUT I'D, ALL THINGS CONSIDERED,

         22   PREFER TO HAVE A DEPOSITION RATHER THAN A DECLARATION --

         23             MR. WARDEN:  OH, SURE.

         24             THE COURT:  -- THE FORMER HAVING BEEN SUBJECTED TO

         25   CROSS-EXAMINATION.  AND IT MAY BE THAT WE OUGHT TO RECEIVE
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          1   BOTH.

          2             MR. WARDEN:  OKAY.  THANK YOU, YOUR HONOR.

          3             THE COURT:  ALL RIGHT.

          4             MR. WARDEN:  THAT WAS ALL I HAD.

          5             THE COURT:  ALL RIGHT.  2:00 O'CLOCK.

          6             (WHEREUPON, AT 12:05 P.M., THE ABOVE-ENTITLED

          7   MATTER WAS RECESSED FOR LUNCH.)
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