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         1                    P R O C E E D I N G S





         2           MR. WARDEN:  GOOD AFTERNOON, YOUR HONOR.





         3           THE COURT:  AS YOU WERE SAYING...





         4           MR. WARDEN:  AS I WAS SAYING, I WAS GOING TO





         5  PROCEED TO ANOTHER POINT ABOUT TECHNOLOGICAL TIME, WHICH





         6  IS SIMPLY THIS:  THAT CONTRARY TO THE GOVERNMENT'S





         7  CONTENTIONS, THE COURT OF APPEALS DECISION IN THE CONSENT





         8  DECREE CASE, AND THE TEST THAT IT ESTABLISHED THERE, IS





         9  NOT INCONSISTENT WITH JEFFERSON PARISH OR EASTMAN KODAK,





        10  BECAUSE NEITHER OF THOSE CASES INVOLVED A SINGLE





        11  INTEGRATED PRODUCT.  AS YOUR HONOR KNOWS BECAUSE WE TALKED





        12  ABOUT THIS MANY TIMES, JEFFERSON PARISH DEALT WITH AN





        13  ALLEGED TIE OF ANESTHESIOLOGIST SERVICES TO HOSPITAL





        14  SERVICES, PARTICULARLY OPERATING ROOM SERVICES, AND THAT





        15  THE SUPREME COURT DESCRIBED AS A FUNCTIONALLY INTEGRATED





        16  PACKAGE OF SERVICES, NOT AS A SINGLE INTEGRATED PRODUCT.





        17           KODAK DISCUSSED SPARE PARTS AND REPAIR SERVICE





        18  FOR KODAK PHOTOCOPIERS, WHETHER THAT WAS ONE OR TWO





        19  PRODUCTS.  AND THE COURT OF APPEALS OBSERVED IN THE





        20  CONSENT DECREE CASE THAT THE SUPREME COURT WOULD NOT HAVE





        21  SUBJECTED AN INTEGRATED PRODUCT SUCH AS A SELF-REPAIRING





        22  COPIER TO THE SAME ANALYSIS.  THE SEPARATE MARKET FOR





        23  SPARE PARTS AND REPLACEMENT SERVICES WOULD NOT SUGGEST





        24  THAT SUCH AN INTEGRATED PRODUCT IS REALLY A TIE-IN.





        25           NOW, I WANT TO ILLUSTRATE THIS POINT BY ALTERING�
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         1  THE FACTS OF JEFFERSON PARISH.  SUPPOSE THAT THE OPERATING





         2  ROOM NURSE WAS ENABLED BY NEW TECHNOLOGY TO ADMINISTER





         3  ANESTHESIA AS WELL AS PERFORMING ALL OF HER OTHER DUTIES





         4  IN SURGERY, AND THE HOSPITAL INCLUDED THE NURSE'S





         5  INTEGRATED SERVICES IN ITS OPERATING ROOM RATE AT NO





         6  ADDITIONAL CHARGE, AS IT INCLUDES THE NURSE NOW.  SUPPOSE





         7  FURTHER THAT THE HOSPITAL PERMITTED ITS PATIENTS TO BRING





         8  IN THEIR OWN ANESTHESIOLOGISTS IF THEY WANT TO.  NOW, SOME





         9  PATIENTS MIGHT WELL DO THAT, AT LEAST UNTIL THE FREE AND





        10  INTEGRATED ANESTHESIA SERVICE BY OPERATING ROOM NURSES





        11  BECAME WIDELY RECOGNIZED AS BEING OF EQUAL OR SUPERIOR





        12  QUALITY.  CAN ANYONE IMAGINE THAT THE SUPREME COURT WOULD





        13  HAVE CONDEMNED THAT ARRANGEMENT AS A TIE-IN?





        14           AND THAT HYPOTHETICAL ALTERATION OF JEFFERSON





        15  PARISH IS THIS CASE.  INTERNET EXPLORER BECAME AN





        16  INTEGRATED AND FREE FEATURE OF WINDOWS, BUT WINDOWS STILL





        17  WORKS WITH ANY OTHER WEB-BROWSING SOFTWARE THE OEM OR THE





        18  END USER CHOOSES TO INSTALL.  YES, AS THERE WAS TESTIMONY





        19  AND THE COURT FOUND, INTERNET EXPLORER PERFORMED CERTAIN





        20  TASKS INITIATED BY THE USER IF THE OTHER WEB-BROWSING





        21  SOFTWARE CAN'T DO SO.  BUT TO RETURN TO MY HYPOTHETICAL,





        22  SURELY NO ONE WOULD OBJECT, CERTAINLY NOT THE PATIENT, IF





        23  THE OPERATING ROOM NURSE TOOK OVER TASKS THAT THE





        24  ANESTHESIOLOGIST BROUGHT IN BY THE PATIENT WAS UNABLE TO





        25  PERFORM.�
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         1           AND BY THE WAY, YOUR HONOR, I WANT TO RETURN TO





         2  YOUR TRACTOR TRAILER QUESTION FOR JUST A SECOND BECAUSE





         3  WHAT I HAVE JUST GONE THROUGH ILLUSTRATES A VERY IMPORTANT





         4  DIFFERENCE BETWEEN THAT HYPOTHETICAL AND THE FACTS OF THIS





         5  CASE AND MY JEFFERSON PARISH HYPOTHETICAL.  THAT IS, WHILE





         6  YOU PUT THAT TRACTOR AND TRAILER TOGETHER INSEPARABLY, AS





         7  YOUR HONOR'S HYPOTHETICAL POSITED, THERE IS NOT ROOM FOR





         8  ANOTHER TRACTOR OR ANOTHER TRAILER.  BUT WINDOWS, AS I





         9  SAY, HOSTS ANY NUMBER OF BROWSERS THAT THE USER OR THE OEM





        10  WANTS TO INSTALL ON THE SYSTEM.





        11           I WOULD ALSO POINT OUT THAT THERE ARE CAB OVER





        12  TRUCKS, AS THEY ARE CALLED, AND WE HAVE WINNEBAGOS WHICH





        13  COMPETE WITH CARS PULLING AIRSTREAM TRAILERS AND SO FORTH,





        14  SO INTEGRATED PRODUCTS CAN SOMETIMES MEET THE DEMAND FOR





        15  MORE THAN ONE PRODUCT; THERE CAN'T BE ANY DOUBT ABOUT





        16  THAT.





        17           NOW, EVEN ASSUMING THAT THERE ARE SEPARATE





        18  MARKETS FOR WEB-BROWSING SOFTWARE AND OPERATING SYSTEMS AS





        19  A GENERAL MATTER, THAT DOESN'T MAKE WINDOWS 98 TWO





        20  PRODUCTS.  IN TELEX, THE COURT SAID, "WHERE THE COURT IS





        21  DEALING WITH WHAT IS PHYSICALLY AND, IN FACT, A SINGLE





        22  PRODUCT, THE ANTITRUST LAWS DO NOT CONTEMPLATE JUDICIAL





        23  DISSECTION OF THAT PRODUCT INTO PARTS AND THE





        24  RECONSTITUTION OF THOSE PARTS INTO A TIE-IN AGREEMENT."





        25           NOW, LET'S GO BACK TO WHAT I SAID A MINUTE AGO�
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         1  ABOUT DEMAND.  EVEN IF THERE IS A SEPARATE MARKET FOR





         2  WEB-BROWSING FUNCTIONALITY ON A DEMAND ANALYSIS, THAT





         3  DEMAND CAN BE SATISFIED BOTH BY A STAND-ALONE APPLICATION





         4  LIKE NETSCAPE NAVIGATOR AND BY AN OPERATING SYSTEM LIKE





         5  WINDOWS THAT INCLUDES WEB-BROWSING SOFTWARE.





         6           I MADE THIS POINT, I BELIEVE, IN THE SUMMARY





         7  JUDGMENT ARGUMENT, AND I THINK I MADE IT AGAIN IN THE





         8  OPENING.  AND, OF COURSE, IN EVERYDAY LIFE WITH PHYSICAL





         9  PRODUCTS, A READY EXAMPLE OF THIS IS PROVIDED BY THE CLOCK





        10  RADIO.  PEOPLE DEMAND CLOCKS, BUT THAT DEMAND WITH CAN BE





        11  MET BY THE INTEGRATED PRODUCT WE CALL A "CLOCK RADIO."





        12           A FEW FINAL WORDS NOW ABOUT PROFESSOR LESSIG'S





        13  BRIEF.  THE TEST HE CREATES IN THE SECOND HALF OF HIS





        14  BRIEF IS NOT ONLY, IN MY JUDGMENT, INCONSISTENT WITH





        15  JEFFERSON PARISH FOR THE REASONS I JUST WENT THROUGH IN MY





        16  HYPOTHETICAL, BUT I ALSO SUBMIT TO THE COURT ON ANALYSIS





        17  IS CIRCULAR AND RESULT-ORIENTED.





        18           IT IS ALSO FAR TOO COMPLICATED TO BE UNDERSTOOD,





        19  MUCH LESS APPLIED BY BUSINESS PEOPLE AND THEIR LEGAL





        20  COUNSELORS.  AND I SUBMIT, YOUR HONOR, IT HAS AT MOST A





        21  TANGENTIAL RELATIONSHIP TO JEFFERSON PARISH OR ANY OTHER





        22  APPELLATE AUTHORITY.  IN ANY EVENT, THAT TEST WAS NOT THE





        23  LEGAL STANDARD SET FORTH IN THE COURT'S SUMMARY JUDGMENT





        24  DECISION ON THE BASIS OF WHICH THIS CASE WAS TRIED, NOR IS





        25  IT THE LAW IN ANY CIRCUIT, CERTAINLY NOT THIS CIRCUIT.�
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         1           HERE I LEAVE TECHNOLOGICAL TIME, AND WE HAVE





         2  WINDOWS LICENSE AND WINDOWS EXPERIENCE.





         3           THE COURT:  SUPPOSE YOUR OPERATING ROOM NURSE AND





         4  THE INDEPENDENT ANESTHESIOLOGIST WERE IN CONFLICT WITH ONE





         5  ANOTHER, THAT THEY COULDN'T DECIDE WHO WAS TO PERFORM





         6  WHICH FUNCTION?





         7           MR. WARDEN:  OKAY.  I THINK I KNOW WHAT YOU'RE





         8  GETTING AT, AND I THINK THAT WAS WHAT I WAS TRYING TO





         9  ADDRESS.  IT SEEMS TO ME THAT THE PATIENT IS ENTITLED TO





        10  HAVE THAT DECISION MADE BY THE ANESTHESIOLOGIST IF HE





        11  BRINGS ONE IN, SO I'M NOT GOING TO QUARREL ABOUT THAT;





        12  UNLESS, YOU KNOW, THE SURGEON AND THE OR NURSE HAVE SOME





        13  REASON TO BELIEVE THE ANESTHESIOLOGIST HAS GONE OFF HIS





        14  NUT OR SOMETHING.





        15           THE COURT:  WHAT ABOUT THE SITUATION WHERE IE





        16  LAUNCHES EVEN THOUGH THE USER IS TRYING TO INVOKE





        17  NAVIGATOR?





        18           MR. WARDEN:  OKAY.  WE ARE TALKING ABOUT, I





        19  BELIEVE, A SITUATION IN WHICH EITHER THE OEM OR THE USER





        20  HAS DESIGNATED NAVIGATOR AS THE DEFAULT BROWSER.





        21           THE COURT:  THAT'S CORRECT.





        22           MR. WARDEN:  AND IE LAUNCHES IN THAT SITUATION





        23  ONLY IF THE USER INITIATES A FUNCTION THAT NAVIGATOR





        24  CANNOT PERFORM.  THAT'S WHAT I SAID.  I DON'T THINK THE





        25  PATIENT--�
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         1           THE COURT:  I DON'T THINK THAT'S IN THE EVIDENCE.





         2  THAT MAY BE TRUE, BUT I DON'T THINK IT'S IN THE EVIDENCE.





         3           MR. WARDEN:  WELL, I WILL HAVE THE RECORD





         4  SEARCHED, AND WE WILL DEAL WITH THAT, BUT IT DEALS WITH





         5  UPDATE AND HELP AND WHEN A USER IS ALREADY IN WINDOWS





         6  EXPLORER BROWSING LOCALLY, AND HE CHOOSES TO GO IN THAT





         7  VERY WINDOW TO THE INTERNET RATHER THAN GOING TO ANY





         8  INDEPENDENT BROWSER.  I MEAN, IT'S WINDOWS ITSELF, AND HE





         9  CAN CLOSE THE WINDOW AND INVOKE HIS DEFAULT BROWSER IF HE





        10  WANTS TO, BUT IF HE GOES IN THE WINDOW, NAVIGATOR DOESN'T





        11  DO THAT; THAT'S WINDOWS.





        12           NOW, THE HELP AND UPDATE NAVIGATOR IS NOT





        13  COMPATIBLE WITH AND CANNOT--CANNOT--PERFORM THE FUNCTION.





        14  I THINK THERE'S TESTIMONY ABOUT THAT IN THE RECORD.  THERE





        15  ARE--IS IT ACTIVEX OR DIRECTX?  ACTIVEX IS REQUIRED, AND





        16  THAT IS A TECHNOLOGY THAT, ALTHOUGH MICROSOFT EVANGELIZED





        17  TO NETSCAPE, NETSCAPE CHOSE NOT TO USE, AND THAT





        18  PARTICULAR TECHNOLOGY IS REQUIRED TO GO TO WINDOWS UPDATE





        19  AND WINDOWS HELP.





        20           THE COURT:  ALL RIGHT.





        21           MR. WARDEN:  NOW GOING TO THE EXCLUSIVE DEALING





        22  CLAIMS, THE AGREEMENTS WITH ICP'S, ISP'S AND OLS'S--AND





        23  THE GOVERNMENT, OF COURSE, CLAIMS IT'S UNLAWFUL EXCLUSIVE





        24  DEALING--THE FIRST POINT I WANT TO MAKE IS THAT THOSE





        25  AGREEMENTS HELPED MICROSOFT DISTRIBUTE ITS NEW TECHNOLOGY�
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         1  AT A TIME WHEN WEB-BROWSING SOFTWARE WAS DOMINATED BY





         2  NETSCAPE, NOT MICROSOFT.  AS SUCH, THOSE AGREEMENTS WERE





         3  PROCOMPETITIVE, NOT EVEN JUST NEUTRAL, UNLESS THEY





         4  SUBSTANTIALLY FORECLOSED NETSCAPE FROM THE MARKETPLACE.





         5           IN YOUR SUMMARY JUDGMENT RULING, YOUR HONOR HELD





         6  THAT THE GOVERNMENT MUST ESTABLISH FORECLOSURE ON THE





         7  ORDER OF GREATER THAN 40 PERCENT TO PREVAIL ON ITS





         8  EXCLUSIVE DEALING CLAIMS.  THE GOVERNMENT CONTENDS THAT





         9  THE FINDINGS CONCERNING THE IAP'S AND OEM DISTRIBUTION





        10  CHANNELS SATISFIED THE STANDARD, AND IT'S SIMPLY NOT TRUE.





        11  THE COURT SAID ON SUMMARY JUDGMENT THAT THE RELEVANT





        12  FIGURE THAT THIS GREATER THAN 40 PERCENT APPLIES TO IS THE





        13  SHARE OF THE BROWSER MARKET THAT IS FORECLOSED BY THE





        14  CHALLENGE AGREEMENTS, LOCKUP OF MARKET, NOT THE SHARE OF





        15  ANY PARTICULAR DISTRIBUTION CHANNEL, CERTAINLY NOT ANY





        16  GUARANTEE THAT CONSUMERS WHO HAVE THE OPPORTUNITY TO DO SO





        17  WILL USE NAVIGATOR.





        18           THE GOVERNMENT PRESENTED NO EVIDENCE, AND THE





        19  COURT MADE NO FINDINGS--





        20           THE COURT:  WELL, WHAT'S THE DIFFERENCE BETWEEN





        21  THE BROWSER MARKET AND DISTRIBUTION CHANNELS?





        22           MR. WARDEN:  YOUR HONOR, THE APPLICATION OF





        23  FORECLOSURE LAW THROUGH EXCLUSIVE DEALING AGREEMENTS TO





        24  THE DISTRIBUTION LEVEL IN CONTRAST TO THE CONSUMPTION





        25  LEVEL IS PREDICATED ON THE POSSIBILITY--AND THIS IS WHAT�
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         1  MUST BE SHOWN--THAT THE DISTRIBUTION CHANNELS THAT ARE





         2  LOCKED UP--AND I WILL EXPLAIN THIS AT A LITTLE MORE LENGTH





         3  IN A MINUTE--MUST PREVENT A CERTAIN PERCENTAGE OF THE





         4  DEMAND FROM BEING MET, A CERTAIN PERCENTAGE OF CONSUMERS





         5  FROM BEING ABLE TO GET THE ALLEGEDLY FORECLOSED PRODUCT.





         6  IT MAKES NO DIFFERENCE HOW MANY DISTRIBUTORS SOMEBODY





         7  SIGNS UP EVEN ON A TOTALLY EXCLUSIVE CONTRACT IF THERE ARE





         8  OTHER MEANS OF GETTING TO THE CONSUMER.





         9           NOW, THE GOVERNMENT PRESENTED NO EVIDENCE, AND





        10  THE COURT MADE NO FINDINGS, CONCERNING THE SHARE OF THE





        11  ALLEGED MARKET FOR WEB-BROWSING SOFTWARE THAT WAS





        12  PURPORTEDLY FORECLOSED BY MICROSOFT'S CONTRACTS.  SO FAR





        13  AS THE RECORD OR FINDINGS IS CONCERNED, THERE WAS NOT A





        14  SINGLE CONSUMER WHO COULDN'T GET NAVIGATOR READILY.





        15           IN FACT, YOUR HONOR FOUND THAT MICROSOFT DID NOT,





        16  QUOTE, PREVENT USERS FROM OBTAINING AND USING NAVIGATOR,





        17  CLOSED QUOTE--THAT'S IN FINDING 357--AND THAT NAVIGATOR'S





        18  INSTALL BASE CONTINUES TO GROW--FINDING 378--EVEN THOUGH





        19  FORECLOSURE LAW IS INDIFFERENT TO WHETHER ITS SHARE





        20  CONTINUES TO GROW.





        21           IN OMEGA, THE NINTH CIRCUIT REJECTED AN ARGUMENT





        22  VIRTUALLY IDENTICAL TO THE ONE ADVANCED BY THE GOVERNMENT





        23  HERE.  THE PLAINTIFFS THERE ARGUED THAT ALTERNATIVE





        24  DISTRIBUTION CHANNELS WERE, QUOTE, INADEQUATE SUBSTITUTES





        25  FOR THE EXISTING DISTRIBUTORS, CLOSED QUOTE, COVERED BY�
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         1  EXCLUSIVE DEALING AGREEMENTS.  THE COURT OF APPEALS





         2  REJECTED THAT CLAIM BECAUSE THERE WERE ALTERNATIVE MEANS





         3  TO REACH CONSUMERS, AND IT SAID, QUOTE, COMPETITORS ARE





         4  FREE TO SELL DIRECTLY, TO DEVELOP ALTERNATIVE





         5  DISTRIBUTORS, OR TO COMPETE FOR THE SERVICES OF THE





         6  EXISTING DISTRIBUTORS.  ANTITRUST LAW REQUIRES NO MORE.





         7           NOW, THAT ANALYSIS BY THE NINTH CIRCUIT APPLIES





         8  WITH EVEN GREATER FORCE HERE BECAUSE NOT ONLY WAS NETSCAPE





         9  FREE TO DISTRIBUTE WEB-BROWSING SOFTWARE DIRECTLY TO





        10  USERS, TO DEVELOP ALTERNATIVE DISTRIBUTION CHANNELS, AND





        11  TO COMPETE WITH MICROSOFT IN GARNERING THE ASSISTANCE OF





        12  EXISTING DISTRIBUTORS, BUT IN ACTUALITY IT DID ALL OF





        13  THOSE THINGS.





        14           NOW, AS I SAID A MINUTE AGO, THE SHERMAN ACT DOES





        15  NOT GUARANTEE THAT ANY PARTICULAR AMOUNT OF





        16  CONSUMERS--INDEED, ANY CONSUMERS AT ALL--WILL ACTUALLY USE





        17  NAVIGATOR.  THAT'S THE WOOL THAT THE GOVERNMENT IS TRYING





        18  TO PULL OVER THE COURT'S EYES.  IT'S A QUESTION OF





        19  OPPORTUNITY TO GET YOUR SOFTWARE INTO THE HANDS OF





        20  CONSUMERS, AND THAT OPPORTUNITY NETSCAPE CLEARLY HAD AND





        21  TOOK FULL ADVANTAGE OF, DISTRIBUTING 160 MILLION COPIES OF





        22  NAVIGATOR IN 1998 ALONE.  AND THAT'S THE END OF THE





        23  EXCLUSIVE DEALING CLAIM BOTH UNDER SECTION 1 AND UNDER





        24  SECTION 2, BECAUSE IF THERE'S NO FORECLOSURE, THEN THERE





        25  CAN BE NO EXCLUSION.�
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         1           NOW, A WORD ABOUT AOL.  THAT AGREEMENT, AS YOUR





         2  HONOR, MY COLLEAGUES ON BOTH SIDES, AND EVERYONE WHO HAS





         3  BEEN OBSERVING THIS TRIAL KNOWS, THE AOL AGREEMENT





         4  RESULTED FROM HEAD-TO-HEAD COMPETITION BETWEEN NETSCAPE





         5  AND MICROSOFT, THAT NETSCAPE WON--I'M SORRY--THAT





         6  MICROSOFT WON AGAIN, I EMPHASIZE, AT A TIME THAT NETSCAPE





         7  WAS THE DOMINANT PROVIDER OF WEB-BROWSING SOFTWARE.  AND





         8  THE COURT HAS FOUND AOL INTENDED TO SELECT ONE FIRM'S





         9  WEB-BROWSING SOFTWARE AND THEN TO WORK CLOSELY WITH THAT





        10  FIRM TO INCORPORATE ITS BROWSING TECHNOLOGY SEAMLESSLY





        11  INTO AOL'S PROPRIETARY CLIENT SOFTWARE.





        12           IN PADDOCK, THE SEVENTH CIRCUIT HELD THAT THIS





        13  KIND OF COMPETITION FOR THE CONTRACT IS A FORM OF





        14  COMPETITION THAT ANTITRUST LAWS PROTECT RATHER THAN





        15  PROSCRIBE.  THE COURT EXPLAINED EVERY YEAR OR TWO, GENERAL





        16  MOTORS, FORD AND CHRYSLER INVITE CAR MANUFACTURERS TO BID





        17  FOR EXCLUSIVE RIGHTS TO HAVE THEIR TIRES USED IN THE





        18  MANUFACTURERS' CARS.  EXCLUSIVE CONTRACTS MAKE THE MARKET





        19  HARD TO ENTER MID-YEAR BUT CANNOT STIFLE COMPETITION OVER





        20  THE LONG RUN.  AND COMPETITION OF THIS KIND DRIVES DOWN





        21  THE PRICE OF TIRES TO THE ULTIMATE BENEFIT OF CONSUMERS.





        22           THE AGREEMENT BETWEEN AOL AND MICROSOFT LIKEWISE





        23  DID NOT STIFLE COMPETITION OVER THE LONG RUN--INDEED, NOT





        24  OVER THE MEDIUM RUN--ESPECIALLY IN LIGHT OF THE PRESENT





        25  REALITY OF AOL'S OWNERSHIP OF NETSCAPE.  AND FROM THERE�



                                                           14





         1  I'M GOING TO GO TO THE ATTEMPTED MONOPOLIZATION CLAIM.





         2           UNDER THE SUPREME COURT'S DECISION IN SPECTRUM





         3  SPORTS, THE GOVERNMENT MUST SHOW THREE THINGS TO PREVAIL





         4  ON THIS CLAIM:  FIRST, THAT MICROSOFT ENGAGED IN





         5  ANTI-COMPETITIVE CONDUCT; SECOND, THAT MICROSOFT ACTED





         6  WITH A SPECIFIC INTENT TO OBTAIN MONOPOLY POWER AND





         7  WEB-BROWSING SOFTWARE; AND THIRD, THAT THERE IS A





         8  DANGEROUS PROBABILITY THAT MICROSOFT WILL SUCCEED IN





         9  MONOPOLIZING WEB-BROWSING SOFTWARE.





        10           NOW, HERE IS THE ONE INSTANCE WHERE THE ANTITRUST





        11  LAWS DO REFER TO INTENT, AND IT CALLS FOR A FINDING OF





        12  SPECIFIC INTENT.  I POINT OUT TWO THINGS TO THE COURT:





        13  ONE, INTENT IS NOT IN THIS FORMULATION A SUBSTITUTE FOR





        14  ANYTHING ELSE NOR A GUIDE TO REACHING A CONCLUSION ON ANY





        15  OTHER ELEMENT OF THE OFFENSE--IT'S ADDITIONAL--AND





        16  SECONDLY, MR. BOIES DID NOT ADDRESS THIS ELEMENT THIS





        17  MORNING.  THE GOVERNMENT HAS FAILED NOT ONLY TO ESTABLISH





        18  ANTI-COMPETITIVE CONDUCT, WHICH I'M GOING TO DISCUSS IN A





        19  MINUTE IN THE CONTEXT OF THE MONOPOLY MAINTENANCE CLAIM,





        20  BUT HAS ALSO FAILED TO ESTABLISH THE OTHER TWO ELEMENTS:





        21  INTENT AND PROBABILITY.





        22           FIRST, THERE IS NO FINDING THAT MICROSOFT ACTED





        23  WITH A SPECIFIC INTENT TO MONOPOLIZE WEB-BROWSING





        24  SOFTWARE, AND AS THE FEDERAL CIRCUIT STATED IN INTERGRAPH,





        25  CONDUCT THAT MAY ADVERSELY AFFECT ANOTHER'S BUSINESS�
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         1  SITUATION BUT IS NOT INTENDED TO MONOPOLIZE THAT BUSINESS,





         2  DOES NOT VIOLATE THE SHERMAN ACT.





         3           YOUR HONOR FOUND THAT MICROSOFT'S INTENT, INDEED,





         4  WAS TO GAIN SUFFICIENT USAGE SHARE TO PREVENT NETSCAPE





         5  NAVIGATOR FROM BECOMING THE STANDARD OR DOMINANT





         6  WEB-BROWSING SOFTWARE; THAT'S IN FINDINGS 133 AND 377.





         7  THAT IS NOT A SPECIFIC INTENT TO MONOPOLIZE.  THE





         8  GOVERNMENT NONETHELESS CONTENDS--AND THIS I FIND TRULY





         9  UNBELIEVE--THAT THE COURT'S FINDING THAT MICROSOFT ACTED





        10  WITH AN INTENT TO MAXIMIZE IE SHARE OF BROWSER USAGE AT





        11  NETSCAPE'S EXPENSE AND TO WIN, QUOTE, IS SUFFICIENT TO





        12  ESTABLISH A SPECIFIC INTENT TO MONOPOLIZE.  NO COURT HAS





        13  EVERY ENDORSED THAT PROPOSITION.





        14           TO THE CONTRARY, IT IS WELL-ESTABLISHED THAT A





        15  DESIRE, AND I QUOTE FROM ABCOR, TO INCREASE MARKET SHARE





        16  OR EVEN TO DRIVE A COMPETITOR OUT OF BUSINESS THROUGH





        17  VIGOROUS COMPETITION IS NOT SUFFICIENT TO ESTABLISH A





        18  SPECIFIC INTENT TO MONOPOLIZE.





        19           TRANS AMERICA, THE COURT RULED DIFFERENTLY,





        20  QUOTE, MORE THAN AN INTENT TO WIN EVERY SALE, EVEN IF THAT





        21  WOULD RESULT IN THE DEMISE OF A COMPETITOR, IS REQUIRED





        22  BEFORE IT CAN BE CONCLUDED A DEFENDANT HAS THE TYPE OF





        23  EXCLUSIONARY INTENT CONDEMNED BY THE ANTITRUST LAWS.





        24           HERE I REPEAT NOT ONLY DID YOUR HONOR FIND THAT





        25  MICROSOFT'S INTENT WAS TO KEEP NETSCAPE FROM BECOMING THE�



                                                           16





         1  STANDARD, THERE IS DEFINITELY NO FINDING OF SPECIFIC





         2  INTENT TO MONOPOLIZE.  LIKEWISE, THERE IS NO FINDING OF A





         3  DANGEROUS PROBABILITY OF MONOPOLIZATION.  INSTEAD, YOUR





         4  HONOR FOUND THAT MICROSOFT, QUOTE, IS NOT LIKELY TO DRIVE





         5  NON-MICROSOFT PC WEB-BROWSING SOFTWARE FROM THE





         6  MARKETPLACE, PARAGRAPH--385--AND, QUOTE--IN 378--BY ALL





         7  INDICATIONS, NAVIGATOR'S INSTALL BASE WILL CONTINUE TO





         8  GROW.





         9           YOUR HONOR ALSO NOTED THAT AOL--AND I QUOTE NOW





        10  AGAIN FROM 378--AOL CREDITED AN ESTIMATE STATING THE





        11  NAVIGATOR'S INSTALL BASE IN THE U.S. ALONE GREW FROM 15





        12  MILLION IN '96 TO 33 MILLION IN DECEMBER '98, WHICH IS





        13  MORE THAN DOUBLING DURING THE VERY PERIOD IN WHICH





        14  NETSCAPE WAS SUPPOSEDLY THE VICTIM OF ANTI-COMPETITIVE





        15  CONDUCT, EVEN THOUGH THE GOVERNMENT CONTINUES TO ARGUE, AS





        16  IT DID BOTH IN ITS WRITTEN SUBMISSIONS AND THIS MORNING,





        17  THAT IE'S 50 PERCENT USAGE SHARE IN 1998 DEMONSTRATES A





        18  SUFFICIENT CLOSENESS TO MONOPOLY POWER TO ESTABLISH A





        19  DANGEROUS PROBABILITY.  NOW, WE HAVE POINTED OUT IN OUR





        20  BRIEF OR CONCLUSIONS AT PAGE 41 AND NOTE 24 THAT THE





        21  PREVAILING RULE IS THAT SUCH A SHARE IS INSUFFICIENT.





        22           BY THE WAY, WHILE I'M ON THIS POINT, I WANT TO





        23  SAY THAT I CAN'T FIND ANYTHING IN THE COURT'S FINDINGS





        24  THAT SUGGESTED THAT THE COURT HAS FOUND THAT THERE ARE





        25  BARRIERS TO ENTRY IN THE WEB-BROWSING BUSINESS, CONTRARY�
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         1  TO THE SUGGESTION MADE THIS MORNING.





         2           MOREOVER, IT HAS TO BE BORNE IN MIND THAT IE'S 50





         3  PERCENT USAGE SHARE IS EVEN LESS CONSEQUENTIAL FOR MAKING





         4  THIS ANALYSIS BECAUSE NAVIGATOR ALSO HAS A LARGE USAGE





         5  SHARE EVEN AT ABOUT 50 PERCENT AT THE SAME TIME, SO THIS





         6  ISN'T A SITUATION WHERE A DEFENDANT, THE SHARE OF 50





         7  PERCENT, FACES AN ARRAY OF SMALL, WEAK COMPETITORS.





         8           FINALLY, AGAIN AS EVERYONE IN THE ROOM KNOWS,





         9  IE'S USAGE SHARE IS EXTREMELY VULNERABLE TO DECISIONS MADE





        10  BY AOL, NOW NETSCAPE'S OWNER AND MICROSOFT'S COMPETITOR.





        11  AS THE COURT FOUND IN 303, IF AOL WERE TO HALT ITS





        12  DISTRIBUTION AND PROMOTION OF INTERNET EXPLORER, THE





        13  EFFECT ON IE'S USAGE SHARE WOULD BE SIGNIFICANT, FOR AOL'S





        14  SUBSCRIBERS CURRENTLY ACCOUNT FOR OVER ONE-THIRD OF IE'S





        15  INSTALLED BASE.





        16           AND IN LESS THAN A YEAR, UNDER THE CONTRACT, AOL





        17  WILL BE ABLE TO STOP DISTRIBUTING IE ALTOGETHER.  AND





        18  THAT'S THE IMPORTANT POINT:  IT HAS THAT ABILITY.  IT WILL





        19  BE FREE TO PROVIDE ITS MORE THAN 20 MILLION SUBSCRIBERS





        20  WITH NAVIGATOR, WHICH IT OWNS ON AN EXCLUSIVE BASIS.  AND,





        21  WHEN IT PROCEEDS WITH ITS ACQUISITION OF TIME WARNER, IT





        22  CAN DELIVER NAVIGATOR TO MILLIONS OF CABLE TELEVISION





        23  SUBSCRIBERS.  GIVEN AOL'S SUBSTANTIAL AND GROWING POWER,





        24  THERE IS NO--THERE COULD BE NO--DANGEROUS PROBABILITY THAT





        25  MICROSOFT WILL MONOPOLIZE WEB-BROWSING SOFTWARE.�
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         1           NOW, I'M HERE LOOKING OUT IN THE FUTURE, AND I





         2  WOULD LIKE TO MAKE A POINT THAT REALLY APPLIES TO THE





         3  WHOLE CASE, NOT JUST ATTEMPTED MONOPOLIZATION.  WE HAVE





         4  BEEN AT THIS FOR--WHAT?--TWO AND A HALF YEARS NOW, JUST





         5  ABOUT.





         6           THE COURT:  HAS IT REALLY BEEN THAT LONG?





         7           MR. WARDEN:  MAYBE NOT.  IT SEEMS LIKE IT.  I





         8  THINK IT HAS.





         9           IF THAT PERIOD HAS SHOWN ANYTHING, IT HAS SHOWN





        10  THAT THE SOFTWARE INDUSTRY HAS QUICKLY MOVED BEYOND THE





        11  EVENTS THAT WERE PLACED AT ISSUE IN THIS CASE.  AOL'S





        12  ACQUISITION OF NETSCAPE, THE ADVENT AND DRAMATIC GROWTH IN





        13  ANY NORMAL TERMS OF LINUX, THE ADVENT OF WEB-BASED





        14  APPLICATIONS, THE INCREASING USE OF THE NON-PC DEVICES TO





        15  ACCESS THE INTERNET, THE UPCOMING AOL/TIME WARNER MERGER,





        16  ALL OF THESE THINGS DEMONSTRATE THAT THIS INDUSTRY





        17  CONTINUES TO CHANGE BOTH RAPIDLY AND UNPREDICTABLY, AND IN





        18  WAYS THAT ARE INCONSISTENT WITH THE NOTION THAT MICROSOFT





        19  CAN CONTROL THE NATURE OR PACE OF THAT CHANGE.





        20           NOW I'M GOING TO TURN TO THE MONOPOLY MAINTENANCE





        21  CLAIM, TO THE REMAINDER OF IT, THE ASPECTS OF IT THAT I





        22  HAVE NOT PREVIOUSLY DISCUSSED.





        23           FIRST OF ALL, AS I SAID AT THE OUTSET, I'M FULLY





        24  AWARE OF THE COURT'S FINDINGS OF FACT THAT MICROSOFT





        25  POSSESSES MONOPOLY POWER IN WHAT THE GOVERNMENT PROPOUNDED�
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         1  AND THE COURT DEFINED AS A MARKET FOR INTEL-COMPATIBLE PC





         2  OPERATING SYSTEMS.  NONETHELESS, IN VIEW OF THE FACT THAT





         3  THE PARTIES HAVE ADDRESSED THIS, AND PROPERLY SO IN THEIR





         4  CONCLUSIONS OF LAW--AND IT WAS ADDRESSED THIS MORNING--I





         5  BELIEVE THAT A FEW BRIEF REMARKS ABOUT THE DEFINITION OF





         6  THE MARKET ARE IN ORDER.





         7           AND WHAT I SUBMIT AND ASK THE COURT TO CAREFULLY





         8  TO CONSIDER AS IT APPLIES THE LEGAL STANDARDS IS THIS:





         9  WHETHER OR NOT OPERATING SYSTEMS FOR INTEL-COMPATIBLE PC'S





        10  COULD BE A LEGALLY RELEVANT MARKET FOR ANALYSIS OF THE





        11  ISSUES POSED IN SOME ANTITRUST CASE, THE ARENA OF





        12  COMPETITION LEGALLY RELEVANT AND PERTINENT TO THIS CASE





        13  EXTENDS WELL BEYOND THE BOUNDS OF A PC OPERATING SYSTEM





        14  MARKET.  NOW, THE LEADING CASE ON MARKET DEFINITION,





        15  PRODUCT MARKET DEFINITION, IS DU PONT, AND THERE THE





        16  SUPREME COURT SAID THE MARKET WHICH ONE MUST STUDY--AND





        17  PUT MARKET IN QUOTES--TO DETERMINE WHEN A PRODUCER HAS





        18  MONOPOLY POWER WILL VARY WITH THE PART OF COMMERCE UNDER





        19  CONSIDERATION.





        20           AS THE COURT IS WELL-AWARE, THE GOVERNMENT





        21  ALLEGES THAT MICROSOFT TARGETED POTENTIAL PLATFORM





        22  COMPETITORS, PARTICULARLY NETSCAPE NAVIGATOR, NOT OTHER





        23  INTEL PC OS COMPETITORS, QUOTED EARLIER FROM THEIR





        24  PROPOSED CONCLUSIONS OF LAW WHICH SPEAK DIRECTLY ABOUT,





        25  QUOTE, PLATFORM-PROTECTING ACTIONS.�
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         1           NOW, THE GOVERNMENT FURTHER CONTENDS, AND THE





         2  COURT HAS ADDRESSED THIS AT LENGTH IN ITS FINDINGS, THAT





         3  MICROSOFT UNDERTOOK THE ACTIONS THAT THE GOVERNMENT





         4  CHALLENGES FOR THE PURPOSE OF PROTECTING THE APPLICATIONS





         5  BARRIER TO ENTRY.  THE APPLICATIONS BARRIER TO ENTRY IS A





         6  PURE PLATFORM CONCEPT.  APPLICATIONS USE API'S, API'S ARE





         7  EXPOSED BY PLATFORMS, WHETHER THE PLATFORM BE MIDDLEWARE,





         8  OPERATING SYSTEM, OR WHATEVER.





         9           I THINK UNDER THE LAW IT'S PLAIN THAT THE PART OF





        10  COMMERCE ON WHICH THIS CASE IS ENTIRELY FOCUSED INCLUDES





        11  ALL COMPETITIVE SOFTWARE DEVELOPMENT PLATFORMS.  NOW, TO





        12  THAT THE GOVERNMENT SAYS THAT MIDDLEWARE, THE PLATFORM





        13  COMPETITOR THAT THEY SAY AT THE SAME TIME AND THAT THE





        14  COURT HAS FOUND TO BE THE MOST SERIOUS COMPETITIVE THREAT





        15  TO WINDOWS, IS NONETHELESS NOT PROPERLY INCLUDED IN THE





        16  PRODUCT MARKET BECAUSE IT IS NOT A COMPLETE SUBSTITUTE FOR





        17  AN OPERATING SYSTEM.  THE LAW DOES NOT ENDORSE SUCH A





        18  RESTRICTIVE AND ARTIFICIAL APPROACH TO MARKET DEFINITION.





        19  THE WHOLE FOCUS, AS I HAVE SAID, OF THE GOVERNMENT'S CASE





        20  BY WHICH THE GOVERNMENT WOULD IGNORE IN DEFINING THE





        21  MARKET, MIDDLEWARE, THREATENS THE MOST VALUABLE ASPECT OF





        22  WINDOWS, NAMELY ITS POPULARITY AS A LEADING SOFTWARE





        23  DEVELOPMENT PLATFORM.





        24           LEAVING THAT NOW, AS I SAID AT THE OUTSET, EVEN





        25  IF MICROSOFT POSSESSES MONOPOLY POWER IN A PROPERLY�
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         1  DEFINED MARKET, THAT DOES NOT MEAN THAT THE GOVERNMENT HAS





         2  ESTABLISHED A SECTION 2 VIOLATION.  I DON'T THINK THIS IS





         3  SERIOUSLY CONTESTED.  A SHOWING OF MONOPOLY POWER WITHOUT





         4  PROOF OF ANTICOMPETITIVE CONDUCT, A; B, CONDUCT THAT IS





         5  ANTICOMPETITIVE AND CONTRIBUTED SIGNIFICANTLY EITHER TO





         6  THE ACHIEVEMENT OR MAINTENANCE OF MONOPOLY POWER, IS





         7  INSUFFICIENT TO SUPPORT A CLAIM OF MONOPOLIZATION.





         8           NOW, WE SUBMIT THE GOVERNMENT HAS NOT SHOWN





         9  CONDUCT THAT IS ANTICOMPETITIVE UNDER THE CONTROLLING





        10  STANDARDS, ONE; OR ANTICOMPETITIVE CONDUCT, TWO, THAT





        11  CONTRIBUTED SIGNIFICANTLY TO THE MAINTENANCE OF MONOPOLY





        12  POWER.  THERE IS NO ARGUMENT ABOUT ACQUISITION.  AS I





        13  PREVIOUSLY EXPLAINED, THE INCLUSION OF IE IN WINDOWS WAS





        14  NOT ANTICOMPETITIVE BECAUSE IT RESULTED IN IMPROVEMENTS TO





        15  THE OPERATING SYSTEM AND DID NOT SUBSTANTIALLY FORECLOSE





        16  DISTRIBUTION TO NETSCAPE.  SIMILARLY, WITH THE VARIOUS





        17  AGREEMENTS CHALLENGED BY THE GOVERNMENT, THEY TOO WEREN'T





        18  ANTICOMPETITIVE BECAUSE THEY DID NOT RESULT IN A





        19  SUBSTANTIAL FORECLOSURE OF NETSCAPE'S ABILITY TO REACH





        20  CONSUMERS.





        21           NOW LET'S GO TO THE CLAIM OF WITHHOLDING





        22  TECHNICAL INFORMATION FROM NETSCAPE ABOUT WINDOWS 95





        23  BEFORE ITS RELEASE.  AND HERE BERKEY PHOTO IS 100 PERCENT





        24  ON POINT:  THE ANTITRUST LAWS IMPOSE NO DUTY ON A FIRM,





        25  EVEN A MONOPOLIST, TO ASSIST ITS COMPETITORS BY�
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         1  PRE-DISCLOSING TECHNICAL INFORMATION ABOUT A NEW PRODUCT





         2  BEFORE ITS RELEASE.





         3           PREDATORY PRICING, THAT FAILS UNDER THE BROOKE





         4  GROUP DECISION.  THERE IS NO FINDING BY THE COURT THAT





         5  MICROSOFT HAS ANY PROSPECT OF RECOUPING ITS INVESTMENT IN





         6  PURPORTEDLY BELOW-COST PRICING BY CHARGING A HIGHER PRICE





         7  FOR EITHER IE OR WINDOWS, AGGREGATED OR DISAGGREGATED, AT





         8  SOME POINT IN THE FUTURE.  NO SUCH FINDING, AND THAT'S





         9  HELD TO BE NECESSARY BY THE SUPREME COURT, 509 U.S. AT





        10  225.





        11           THE REMAINDER OF THE ALLEGED--OF COURSE, YOUR





        12  HONOR, WE THINK PREDATORY PRICING DOESN'T BELONG IN THIS





        13  CASE ANYWAY FOR A MYRIAD OF REASONS THAT I ADDRESSED





        14  BEFORE, INCLUDING THE GREAT RETURNS EARNED ON WINDOWS AS





        15  ALL FUNCTIONALITY HAS BEEN ADDED TO IT AND ITS POPULARITY





        16  HAS BEEN MAINTAINED.





        17           THE REMAINDER OF THE ALLEGED ANTICOMPETITIVE ACTS





        18  WHICH CONSUMED SO MUCH OF THE TRIAL ARE THINGS THAT





        19  ADMITTEDLY CAME TO NAUGHT, OKAY?  WE HAVE THE FAMOUS JUNE





        20  21, 1995, MEETING.  THE GOVERNMENT ADMITS THAT NETSCAPE





        21  CONTINUED TO DEVELOP WEB-BROWSING SOFTWARE FOR WINDOWS





        22  AFTER THAT MEETING.  MY GOSH, THE WHOLE CASE WOULDN'T





        23  EXIST IF THEY HADN'T.  INDEED, ACCORDING TO JIM BARKSDALE,





        24  NAVIGATOR BECAME THE KILLER APPLICATION FOR WINDOWS 95.  I





        25  BELIEVE HE EVEN SAID THE MOST SUCCESSFUL APPLICATION IN�
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         1  HISTORY.





         2           THE GOVERNMENT ALSO CONCEDES THAT APPLE STILL





         3  SUCCESSFULLY DEVELOPS AND MARKETS QUICKTIME FOR WINDOWS.





         4  AND YOUR HONOR FOUND THAT REALNETWORKS CONTINUES TO





         5  DEVELOP ITS STREAMING MEDIA SOFTWARE FOR WINDOWS, A





         6  BUSINESS IT DOMINATES.  FINDING 114.





         7           BECAUSE THIS KIND OF CONDUCT CONCEDEDLY BORE NO





         8  FRUIT, IT COULD NOT HAVE CONTRIBUTED AT ALL, MUCH LESS





         9  SIGNIFICANTLY, TO THE MAINTENANCE OF THE ALLEGED MONOPOLY





        10  POWER AND OPERATING SYSTEMS.





        11           NOW LET'S GO TO NSP AND INTEL AND SUN'S JAVA.





        12  NOT EVEN THE GOVERNMENT CAN SERIOUSLY CONTEND THAT





        13  MICROSOFT'S DISCUSSIONS WITH INTEL, A MICROPROCESSOR





        14  MANUFACTURER, THAT THE COURT FOUND IN FINDING 101 HAD NO





        15  AMBITIONS TO MOUNT A PLATFORM CHALLENGE TO WINDOWS,





        16  CONTRIBUTED SIGNIFICANTLY TO THE MAINTENANCE OF ANYTHING.





        17  AT MOST, THE COMPETITIVE EFFECT OF MICROSOFT'S COMPLAINTS





        18  ABOUT INTEL'S FLAWED NSP SOFTWARE WHICH, AS THE COURT





        19  KNOWS, WAS DEVELOPED FOR A SOON-TO-BE-OBSOLETE VERSION OF





        20  WINDOWS BUT PUT IN THE MARKET AT THE TIME OF WINDOWS 95,





        21  WAS DE MINIMIS AND WHOLLY INSUFFICIENT TO ESTABLISH





        22  LIABILITY UNDER THE SHERMAN ACT.





        23           LIKEWISE, THE SUGGESTION THAT MICROSOFT





        24  MAINTAINED THE APPLICATIONS BARRIER TO ENTRY BY IMPEDING





        25  THE DEVELOPMENT OF JAVA AS AN INDEPENDENT PLATFORM IS NOT�
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         1  SUPPORTED BY THE FINDINGS.  THERE IS NO FINDING THAT THE





         2  APPLICATIONS BARRIER TO ENTRY WOULD HAVE BEEN ANY LOWER IF





         3  MICROSOFT HAD NOT CREATED ITS OWN JAVA IMPLEMENTATION FOR





         4  WINDOWS.  TO THE CONTRARY, THE COURT FOUND IN 407, IT IS





         5  NOT CLEAR WHETHER MICROSOFT'S--ABSENT MICROSOFT'S





         6  INTERFERENCE SUN'S JAVA EFFORTS WOULD BY NOW HAVE





         7  FACILITATED PORTING BETWEEN WINDOWS AND OTHER PLATFORMS,





         8  ENOUGH TO WEAKEN THE APPLICATIONS BARRIER TO ENTRY.





         9           AND THAT'S ENOUGH ON JAVA.  IT DEMONSTRATES





        10  MICROSOFT'S ACTIONS REGARDING JAVA WHICH, YOUR HONOR,





        11  MICROSOFT CONTINUES TO REGARD AS PROCOMPETITIVE BECAUSE





        12  THEY AFFORDED ADDITIONAL CHOICE IN THE MARKETPLACE, ALMOST





        13  A DEFINITION OF COMPETITION, HAVE NO ANTITRUST





        14  SIGNIFICANCE.  IT'S OUR VIEW THE ACTIONS REGARDING JAVA





        15  HAVE NO ANTITRUST SIGNIFICANCE.





        16           NOW, EACH OF THE GOVERNMENT'S LEGAL THEORIES





        17  UNDER SECTION 2 FOR MONOPOLY MAINTENANCE IS DEFICIENT, AND





        18  CONTRARY TO THIS MONOPOLY-BROTH ARGUMENT THAT ONE HEARS,





        19  THE COURTS HAVE REJECTED THE NOTION THAT THE DEGREE OF





        20  SUPPORT FOR EACH LEGAL THEORY CAN BE ADDED UP TO ESTABLISH





        21  A SECTION 2 VIOLATION.  THE FEDERAL CIRCUIT SAID IN





        22  INTERGRAPH JUST RECENTLY, EACH LEGAL THEORY MUST BE





        23  EXAMINED FOR SUFFICIENCY AND APPLICABILITY ON THE ENTIRETY





        24  OF THE RELEVANT FACTS; THAT'S THE FORMULA.





        25           THE FEDERAL CIRCUIT THUS CONCLUDED THAT THE�
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         1  PROPER ANALYTICAL APPROACH MONOPOLIZATION CLAIMS WAS THAT





         2  SET FORTH BY THE SECOND CIRCUIT IN THE CITY OF GROTON CASE





         3  WHERE THE SECOND CIRCUIT STATED, EVEN THOUGH MANY OF THE





         4  ISSUES--THE MUNICIPALITIES, THE PLAINTIFFS IN THIS





         5  CASE--RAISE ARE INTERRELATED AND INTERDEPENDENT.  HOWEVER,





         6  WE MUST, LIKE THE MUNICIPALITIES' PLAINTIFFS' BRIEF,





         7  ANALYZE THE VARIOUS ISSUES INDIVIDUALLY.  MOREOVER, WE





         8  REJECT THE NOTION THAT IF THERE IS A FRACTION OF VALIDITY





         9  TO EACH OF THE BASIC CLAIMS AND THE SUM OF THE FRACTIONS





        10  IS ONE OR MORE, THE PLAINTIFFS HAVE PROVED A VIOLATION OF





        11  SECTION 1 OR SECTION 2 OF THE SHERMAN ACT.  THAT IS





        12  CLEARLY CORRECT BOTH IN BRIEFS AND IN DECISIONS.  LAWYERS





        13  AND COURTS MUST ENGAGE IN THE KIND OF ANALYSIS REFERRED TO





        14  THERE.





        15           IN ANY EVENT, HOWEVER ONE APPROACHES THIS





        16  MONOPOLY-BROTH ARGUMENT, THE SECTION 2 CLAIM FAILS AS A





        17  MATTER OF LAW.  THE GOVERNMENT DOES NOT DISPUTE THAT THE





        18  MONOPOLY MAINTENANCE CLAIM REQUIRES A SHOWING OF





        19  CAUSATION, WHICH IS CLEAR FROM THE STATEMENT IN GRINNELL,





        20  THAT A PLAINTIFF MUST SHOW THE WILLFUL ACQUISITION OR





        21  MAINTENANCE OF MONOPOLY POWER, AND THERE IS NO SUCH





        22  SHOWING HERE.  THE GOVERNMENT SIMPLY HAS NOT DEMONSTRATED





        23  THE REQUISITE CAUSAL CONNECTION BETWEEN THE CHALLENGED





        24  CONDUCT AND ANY MAINTENANCE OF MONOPOLY POWER IN OPERATING





        25  SYSTEMS.�
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         1           AGAIN, THE COURT EXPRESSLY FOUND IN FINDING 411





         2  THERE IS INSUFFICIENT EVIDENCE TO FIND THAT ABSENT





         3  MICROSOFT'S ACTIONS, NAVIGATOR AND JAVA ALREADY WOULD HAVE





         4  IGNITED GENUINE COMPETITION IN THE MARKET FOR





         5  INTEL-COMPATIBLE PC OPERATING SYSTEMS.  AND THAT'S THE END





         6  OF THIS.  THE GOVERNMENT HASN'T MADE OUT A MONOPOLY





         7  MAINTENANCE CLAIM.





         8           AND IN THE FACE OF THAT FINDING, WHAT THE





         9  GOVERNMENT ASKED THE COURT TO DO IS SUBSTITUTE FOR A





        10  FINDING OF CAUSATION A CHAIN OF SUPPOSITION AND





        11  SPECULATION.  HERE THAT CHAIN WOULD BE FIRST THAT





        12  NAVIGATOR NEVER WAS A PLATFORM AND WOULD BE A PLATFORM;





        13  SECOND, THAT THAT PLATFORM WOULD BE TECHNICALLY ATTRACTIVE





        14  TO ISV'S; THIRD, THAT THE ISV'S WOULD MAKE APP'S





        15  TECHNICALLY INDEPENDENT OF OPERATING SYSTEMS, NOT MAKING





        16  DIRECT CALLS--IT TAKES A FULL FEATURED PLATFORM TO DO





        17  THAT--AND FINALLY, THAT BOTH THE PLATFORM AND THE APP'S,





        18  BECAUSE THIS IS A CHICKEN-AND-EGG THING THE GOVERNMENT





        19  SAYS, WOULD BECOME SO WIDESPREAD IN USE THAT THIS WOULD BE





        20  ABLE TO SUCCEED AS A PLATFORM.





        21           NOW, WHAT I SAID BEFORE I MEANT:  THERE NO





        22  FINDING OF ANY APPLICATIONS BARRIER TO ENTRY OR ANY





        23  BARRIER OF ENTRY INTO THE BROWSING MARKET, PER SE, THAT





        24  NETSCAPE SUCCESSFULLY ENTERED.  THAT'S A FAR CRY FROM





        25  SAYING, UNDER THE GOVERNMENT'S THEORY OF THE CASE, THAT�
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         1  THE CHAIN OF SUPPOSITIONS I OUTLINED IS ADEQUATE FOR A





         2  COURT OF THE UNITED STATES TO FIND AS A CONCLUSION OF LAW





         3  THAT MICROSOFT'S CHALLENGED CONDUCT, QUOTE, SIGNIFICANTLY





         4  CONTRIBUTED, CLOSED QUOTE, TO THE MAINTENANCE OF MONOPOLY





         5  POWER.





         6           NOW, AS I CONCLUDE, YOUR HONOR, I WANT TO STEP





         7  BACK FROM THE LEGAL THEORIES AND DETAILED FACTS I HAVE





         8  ADDRESSED TODAY.  WHEN I DO SO, I FIND THE GOVERNMENT'S





         9  ASSAULT ON WINDOWS--AND THIS IS WHAT THIS CASE IS--TO BE





        10  TRULY REMARKABLE.  WINDOWS HAS BEEN CONSTANTLY IMPROVED;





        11  THE RECORD IS CLEAR ON THAT.  AND AS IT HAS BEEN IMPROVED,





        12  IT HAS COME TO CONSTITUTE AND CONTRIBUTE A CRITICAL





        13  ELEMENT TO THE PERSONAL COMPUTER INDUSTRY, WINDOWS ALONG





        14  WITH THE MICROPROCESSOR IS THE MODERN PARADIGM OF A





        15  PRODUCT THAT NOT ONLY PROMOTES BUT TRULY CREATES COMMERCE





        16  TO THE MASSIVE BENEFIT OF THE UNITED STATES AND ITS





        17  CITIZENS.  THE SUCCESS OF THIS INDUSTRY TO WHICH WINDOWS





        18  HAS BEEN, IS AND--WE HOPE AND TRUST--WILL CONTINUE TO BE A





        19  SIGNIFICANT CONTRIBUTOR--BECAUSE WE ARE BENDING EVERY





        20  EFFORT IN THAT DIRECTION--IS, BY COMMON ACKNOWLEDGEMENT,





        21  THE ENGINE THAT HAS DRIVEN THE NATION'S UNPRECEDENTED





        22  ECONOMIC EXPANSION.





        23           YOUR HONOR, THE CREATION OF COMMERCE ITSELF





        24  CANNOT VIOLATE THE SHERMAN ACT, BUT EVEN IF ONE DOESN'T





        25  STEP BACK AND LOOK AT THE FOREST INSTEAD OF THE TREES, AND�
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         1  ONE ACCEPTS THE GOVERNMENT'S CASE LOCK, STOCK AND BARREL,





         2  THE GOVERNMENT FAILS.  MICROSOFT ENTERED THE MARKET THEY





         3  ALLEGE FOR WEB-BROWSING SOFTWARE AT A TIME WHEN NETSCAPE,





         4  A SINGLE COMPANY, DOMINATED THAT MARKET.  IT IS UNDISPUTED





         5  THAT MICROSOFT'S EFFORTS TO DEVELOP, PROMOTE, AND





         6  DISTRIBUTE INTERNET EXPLORER RESULTED IN LOWER PRICES,





         7  GREATER INNOVATION, AND INCREASED DISTRIBUTION IN THAT





         8  ALLEGED MARKET.





         9           THE COURT FOUND IN 408 THAT MICROSOFT'S ACTIONS





        10  IN THIS RESPECT, QUOTE, CONTRIBUTED TO IMPROVING THE





        11  QUALITY OF WEB-BROWSING SOFTWARE, LOWERING ITS COST, AND





        12  INCREASING ITS AVAILABILITY, THEREBY BENEFITING CONSUMERS.





        13  THAT, YOUR HONOR, IS UNAMBIGUOUSLY PROCOMPETITIVE CONDUCT.





        14  AND SUCH CONDUCT IN ONE SUPPOSED MARKET DOES NOT BECOME





        15  TRANSFORMED METAPHYSICALLY INTO AN ANTITRUST VIOLATION





        16  SIMPLY BECAUSE IT ALSO HAD COLLATERAL EFFECTS IN ANOTHER





        17  PURPORTED MARKET.  IN THE 110-YEAR HISTORY OF THE SHERMAN





        18  ACT, NO COURT HAS EVER CONDEMNED ACTIONS THAT HAD THESE





        19  PROCONSUMER EFFECTS ON PRICE, OUTPUT AND PRODUCT QUALITY.





        20  YOUR HONOR SHOULD DECLINE THE GOVERNMENT'S INVITATION TO





        21  DO SO IN THIS CASE.  THANK YOU.





        22           THE COURT:  BEFORE YOU LEAVE THE ROSTRUM, I'M





        23  GOING TO TAKE YOU RIGHT BACK TO CHAPTER ONE AND GO BACK TO





        24  YOUR COPYRIGHT CLAIM.





        25           MR. WARDEN:  YES, SIR.�



                                                           29





         1           THE COURT:  IF I UNDERSTAND YOU CORRECTLY, SO





         2  LONG AS A COPYRIGHT HOLDER ASSERTS ONLY THE RIGHTS TO THE





         3  COPYRIGHT HAS CONFERRED UPON HIM AND DOES NOT EXTEND TO





         4  ANOTHER MARKET, IF YOU WILL--





         5           MR. WARDEN:  CORRECT.





         6           THE COURT:  --THAT THE IMMUNITY FROM ANTITRUST





         7  LAWS IS I'M NOT GOING TO SAY ABSOLUTE, BUT THERE EXISTS AN





         8  IMMUNITY FROM ANTITRUST LIABILITY.





         9           MR. WARDEN:  THAT, I SUBMIT, IS A GOOD WORKING





        10  PROPOSITION, WHICH I SUSPECT IS, IN FACT, ENTIRELY





        11  ACCURATE.  BUT LET ME TELL YOU, WE DON'T HAVE TO QUITE GET





        12  THERE HERE BECAUSE OF SOME POINTS I MADE, WHICH IS NOT





        13  ONLY DO WE NOT EXTEND.  WE MAKE AVAILABLE TO THOSE WHO





        14  COMPETE WITH ALL OR PART OF THE COPYRIGHTED PLATFORM THE





        15  ABILITY TO INTEROPERATE WITH IT.  AND, IN FACT, WE





        16  ENCOURAGE THEM TO UTILIZE THAT ABILITY.





        17           THE COURT:  BUT YOU COULD WITHHOLD IT UPON ANY





        18  TERMS AND CONDITIONS?





        19           MR. WARDEN:  NO, I'M NOT SAYING THAT WE ARE





        20  ENTITLED TO WITHHOLD THE RIGHT--WE WILL LEAVE ASIDE





        21  WHETHER IT'S A RIGHT.  I WILL JUST USE THAT WORD.





        22           THE COURT:  IT MAY NOT BE ECONOMICALLY





        23  BENEFICIAL, BUT IN THEORY YOU COULD WITHHOLD THE RIGHT OR





        24  CONDITION IT AS YOU WISH?





        25           MR. WARDEN:  NO.  I THINK THE ONLY THING WE�
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         1  CONTEND FOR HERE, AND WITHOUT CONCRETE FACTS I HESITATE TO





         2  GO MUCH BEYOND THIS, IS THAT WE ARE ENTITLED TO PREVENT





         3  THE ALTERATION OF OUR COPYRIGHTED WORK BY A DISTRIBUTOR





         4  BEFORE THAT WORK REACHES THE CONSUMER, AND THAT'S WHAT THE





         5  CASES ON WHICH WE RELY--





         6           THE COURT:  OR PROHIBITS THEIR USING IT AT ALL.





         7           MR. WARDEN:  OH, I THINK IT'S PRETTY CLEAR YOU





         8  DON'T HAVE TO LICENSE YOUR PRODUCT.  YOU COULD PUT IT IN





         9  THE SAFE IF YOU WANT TO.  I DON'T THINK THAT MAKES ANY





        10  ECONOMIC SENSE--





        11           THE COURT:  SURE.





        12           MR. WARDEN:  --WHEN OUR WHOLE PURPOSE IS TO SELL





        13  THE PRODUCT, REALIZED LICENSE FEES FROM THE PRODUCT.





        14           THE COURT:  BUT NEVERTHELESS, IF YOU CAN WITHHOLD





        15  IT ALL TOGETHER, YOU CAN CONDITION ITS LICENSING AS YOU





        16  WISH?





        17           MR. WARDEN:  NOT ON--IF YOU WANT TO TAKE MY FIRST





        18  MOVIE, YOU ALSO GOT TO TAKE MY SECOND MOVIE AND MY THIRD





        19  MOVIE.  THAT'S THE KIND OF CASES THEY PRESENTED TO THE





        20  COURT, BUT THERE IS NOTHING LIKE THIS IN THIS CASE.  THERE





        21  IS NOTHING WHERE ANYONE SAYS, "YOU KNOW, I WON'T LET YOU





        22  HAVE WINDOWS UNLESS YOU TAKE OFFICE OR WHATEVER."  THERE





        23  IS NO SUCH THING IN THIS CASE.





        24           THE COURT:  WELL, THAT'S TO BE DEBATED, BUT LET'S





        25  ASSUME YOU HAVE A COPYRIGHT ON THE ALPHABET.�
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         1           MR. WARDEN:  WELL, YOU CAN'T.





         2           THE COURT:  WELL, LET'S ASSUME YOU DO.





         3           ARE YOU TELLING ME THAT IF YOU HAD THAT COPYRIGHT





         4  YOU COULD NEVERTHELESS--OR YOU COULD LAWFULLY WITHHOLD OR





         5  CONDITION ITS USE BY OTHERS, UNLESS YOU ATTEMPTED TO





         6  EXTEND IT TO ROMAN NUMERALS?





         7           MR. WARDEN:  I WILL ANSWER THAT QUESTION THIS





         8  WAY.  I THINK--





         9           THE COURT:  I'M JUST TRYING TO GET A GRIP ON WHAT





        10  YOU'RE SAYING HERE.





        11           MR. WARDEN:  I UNDERSTAND WHAT YOU'RE SAYING.  IF





        12  I HAVE A COPYRIGHT OF THE ALPHABET, AND YOU WANTED TO





        13  PUBLISH THE ALPHABET, I COULD SAY, "JUDGE JACKSON, IF YOU





        14  ARE GOING TO PUBLISH THE ALPHABET, YOU HAVE GOT TO PUBLISH





        15  EVERY LETTER FROM A TO Z.  YOU CAN'T LEAVE OUT Q OR Q, R,





        16  S.  YOU HAVE TO PUBLISH THE ALPHABET, IF THAT'S WHAT I





        17  COPYRIGHT."





        18           THE COURT:  ALL RIGHT.  I THINK I HAVE GOT IT.





        19           MR. WARDEN:  I CAN'T EXTEND IT TO ROMAN NUMERALS.





        20  THANK YOU.





        21           THE COURT:  WHY DON'T WE TAKE A VERY BRIEF





        22  RECESS.  MR. BOIES, TEN MINUTES.





        23           (BRIEF RECESS.)





        24       REBUTTAL ARGUMENT BY COUNSEL FOR THE GOVERNMENT





        25           MR. BOIES:  LET ME BEGIN BY MAKING A FEW THINGS�
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         1  CLEAR THAT I THINK ARE PROBABLY CLEAR ALREADY BUT I WANT





         2  TO EMPHASIZE.  FIRST, WE DO NOT, HAVE NOT, WILL NOT





         3  CONTEND THAT THE VIOLATION HERE IS BECAUSE OF MICROSOFT'S





         4  VIGOROUS COMPETITION OR AN ATTEMPT TO MAXIMIZE ITS BROWSER





         5  SHARE, OR EVEN IF IT COULD DO SO ON THE MERITS, TAKE OVER





         6  THE BROWSER MARKET.  OUR ALLEGATION HERE IS THAT THE





         7  VIOLATION IS THE MEANS BY WHICH MICROSOFT UNDERTOOK THAT





         8  ACTION WHICH WE BELIEVE, THE EVIDENCE SHOWS AND THE





         9  COURT'S FINDINGS DEMONSTRATE, WERE ANTICOMPETITIVE,





        10  EXCLUSIONARY AND ILLEGAL UNDER SECTION 2.





        11           SECOND, WE DO NOT SAY THAT THERE WAS ANY





        12  OBLIGATION TO MAXIMIZE SHORT-TERM PROFITS.  WHAT WE HAVE





        13  SAID, AND WHAT THE CASES SAY AND WHAT THE NEWMAN CASE FROM





        14  THE D.C. CIRCUIT SAYS, IS THAT THERE IS AN OBLIGATION NOT





        15  TO FOREGO PROFITS FOR THE PURPOSE OF ERECTING BARRIERS TO





        16  ENTRY OR MAINTAINING A MONOPOLY.





        17           THIRD, WE DO NOT SAY THAT THE ANTITRUST LAWS





        18  REQUIRE SPECIAL PRODUCTS FOR IDIOSYNCRATIC CONSUMERS.





        19  WHAT WE DO SAY IS THAT THE ANTITRUST LAWS UNDER JEFFERSON





        20  PARISH REQUIRE THAT WHERE IT IS EFFICIENT TO DO SO A





        21  COMPANY NOT BUNDLE, TIE, BIND, OR BOLT TWO PRODUCTS





        22  TOGETHER WITH AN ANTICOMPETITIVE EFFECT.  WE HAVE SAID





        23  FROM THE BEGINNING THAT ONE OF OUR OBLIGATIONS WAS TO SHOW





        24  TO THE COURT THAT IT WAS EFFICIENT TO SUPPLY THE BROWSER





        25  SEPARATELY FROM THE OPERATING SYSTEM.  WE BELIEVE THE�
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         1  UNCONTRADICTED EVIDENCE WAS THAT THAT WAS SO, AND THE





         2  COURT FOUND THAT THAT WAS SO.  THIS IS NOT A CASE ABOUT





         3  IDIOSYNCRATIC CONSUMERS.  THIS IS ABOUT A CASE IN WHICH





         4  CONSUMERS, A LARGE NUMBER OF CONSUMERS, HAD BEEN DEPRIVED





         5  OF A CHOICE THAT IT WAS SUFFICIENT AND EFFICIENT TO GIVE





         6  THEM SIMPLY IN ORDER TO MAINTAIN MONOPOLY POWER.





         7           AND FINALLY, YOUR HONOR, WE ARE NOT ASKING THAT





         8  THE COURT OBVIOUSLY CONDEMN ANY OF THE ACTIONS THAT





         9  CREATED CONSUMER BENEFIT.  WHAT WE ARE ASKING IS THAT THE





        10  COURT CONDEMN UNDER SECTION 2 OF THE SHERMAN ACT THE





        11  ACTIONS THAT WERE NOT UNDERTAKEN TO PROVIDE CONSUMERS WITH





        12  BENEFIT, BUT WERE UNDERTAKEN FOR EXCLUSIONARY AND





        13  ANTICOMPETITIVE PURPOSES, AND THE COURT DREW THAT





        14  DISTINCTION QUITE PRECISELY IN 408 AND 409 OF THE COURT'S





        15  FINDINGS.  AND THE COURT TALKING ABOUT SOME OF THE THINGS





        16  THAT INTERNET EXPLORER DID THAT WAS GOOD, AND WHICH WE ARE





        17  NOT ATTACKING AND THAT THE COURT'S FINDINGS DO NOT IN ANY





        18  WAY CRITICIZE.





        19           BUT THE COURT GOES ON IN PARAGRAPH 409 OF THE





        20  COURT'S FINDINGS, WHICH MICROSOFT IGNORES, TO TALK ABOUT





        21  TO THE EFFECT OF THE DETRIMENT OF CONSUMERS, HOWEVER,





        22  MICROSOFT HAS DONE MUCH MORE THAN DEVELOP INNOVATIVE





        23  BROWSING SOFTWARE OF COMMENDABLE QUALITY AND OFFERED IT





        24  BUNDLED WITH WINDOWS AT NO ADDITIONAL CHARGE.  AS HAS BEEN





        25  SHOWN, MICROSOFT HAS ALSO ENGAGED IN A CONCERTED SERIES OF�
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         1  ACTIONS DESIGNED TO PROTECT THE APPLICATIONS BARRIER TO





         2  ENTRY AND, HENCE, ITS MONOPOLY POWER FROM A VARIETY OF





         3  MIDDLEWARE THREATS.  MANY OF THESE ACTIONS HAVE HARMED





         4  CONSUMERS IN WAYS THAT ARE IMMEDIATELY AND EASILY





         5  DISCERNIBLE.  THEY HAVE ALSO CAUSED LESS DIRECT BUT





         6  NEVERTHELESS SERIOUS AND FAR-REACHING CONSUMER HARM BY





         7  DISTORTING COMPETITION.  AND THE COURT GOES ON TO





         8  ELABORATE ON THAT IN FINDINGS 410 AND 411.





         9           THIS IS NOT AN ATTACK UPON SUCCESS, IT'S NOT AN





        10  ATTACK UPON INNOVATION, IT'S NOT AN ATTACK ON ANYTHING





        11  THAT PROVIDED CONSUMERS WITH BENEFIT.  IT IS AN ATTACK ON





        12  PRACTICES WHICH THE EVIDENCE SHOWED AND WHICH THIS COURT





        13  FOUND, HAD NO PURPOSE OTHER THAN AN ANTICOMPETITIVE ONE.





        14  NOT ONLY DID THEY NOT ADVANCE CONSUMER BENEFIT, BUT THEY,





        15  IN MANY SERIOUS AND SUBSTANTIAL WAYS, HURT CONSUMERS.





        16           LET ME DEAL WITH SOME OF THE SPECIFIC REFERENCES





        17  THAT MR. WARDEN MADE IN HIS REMARKS.  FIRST, HE TALKED





        18  ABOUT WHETHER OR NOT IN TERMS OF TECHNOLOGICAL BENEFIT YOU





        19  HAD TO HAVE A BENEFIT THAT AROSE FROM THE COMBINING OF A





        20  STAND-ALONE BROWSER WITH THE OPERATING SYSTEM AND THE





        21  NAVIGATOR.  HE SAID IT'S NOT SUFFICIENT THAT YOU CAN GET





        22  THE SAME BENEFIT BY COMBINING IE AND WINDOWS.  YOU HAVE





        23  GOT TO GET THE SAME BENEFIT COMBINING NAVIGATOR WITH





        24  WINDOWS.  THE COURT OF APPEALS SAYS NO.





        25           IF WE COULD GO TO 61.�
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         1           THE COURT OF APPEALS EXPRESSLY ADDRESSED THIS





         2  ISSUE WHEN IT SAID IN HIS OPINION AT NOTE 11, IF, FOR





         3  EXAMPLE, MICROSOFT TRIED TO BUNDLE ITS MOUSE WITH THE





         4  OPERATING SYSTEM, IT WOULD HAVE TO SHOW THE





         5  MOUSE/OPERATING SYSTEM PACKAGE WORKED BETTER IF COMBINED





         6  BY MICROSOFT THAN IT WOULD IF COMBINED BY OEM'S.  THIS IS





         7  QUITE DIFFERENT FROM SHOWING THAT THE MOUSE WORKS BETTER





         8  WITH THE OPERATING SYSTEM THAN OTHER MICE DO.





         9           SO, THE TEST THAT THE COURT OF APPEALS





        10  ARTICULATES IS THE TEST THAT SAYS, CAN SOMEBODY OTHER THAN





        11  MICROSOFT COMBINE THE MICROSOFT BROWSER AND THE MICROSOFT





        12  OPERATING SYSTEM IN A WAY SO THE CONSUMERS DO NOT LOSE ANY





        13  BENEFIT?  AND THAT IS EXACTLY WHAT MR. ALLCHIN TESTIFIED





        14  COULD BE DONE, AND EXACTLY WHAT THIS COURT AND ITS





        15  FINDINGS HAVE SHOWN COULD BE DONE.





        16           THE COURT:  MR. WARDEN SAYS WHILE MR. ALLCHIN MAY





        17  HAVE TESTIFIED TO THAT, I DIDN'T MAKE ANY FINDINGS TO THAT





        18  EFFECT, AT LEAST I UNDERSTOOD HIM TO BE SAYING THAT.





        19           MR. BOIES:  I HOPE HE DIDN'T SAY THAT BECAUSE THE





        20  COURT DID ADDRESS THAT ISSUE, AND WHEN I SIT DOWN I WILL





        21  FIND WHERE YOU DID.





        22           THE COURT:  OKAY.





        23           MR. BOIES:  AND THE COURT--AND MAYBE SOMEBODY,





        24  WHILE I'M DOING THIS, WILL FIND IT.





        25           THE COURT:  IF YOU DON'T FIND IT, I WILL.�
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         1           MR. BOIES:  I'M SURE YOU WILL, YOUR HONOR, BUT I





         2  THINK MR. WARDEN MAY HAVE JUST INADVERTENTLY MISSPOKE, IF





         3  THAT'S WHAT HE SAID, BECAUSE THE COURT DID SPECIFICALLY





         4  ADDRESS THAT ISSUE.





         5           NOW, WHILE THIS IS UP, I WANT TO COME BACK TO A





         6  QUESTION THAT WE WERE TALKING ABOUT IN CONNECTION WITH THE





         7  ISSUE OF THE BOLTING AND THE DISTRIBUTION ADVANTAGES.





         8           LET ME ASK THAT WE PUT UP 191.





         9           THIS IS ONE OF THE FINDINGS THAT I WAS THINKING





        10  ABOUT, YOUR HONOR, THAT PEOPLE HAVE VERY HELPFULLY HANDED





        11  ME.  IT SAYS, "MICROSOFT COULD OFFER CONSUMERS ALL THE





        12  BENEFITS OF THE CURRENT WINDOWS 98 PACKAGE BY DISTRIBUTING





        13  THE PRODUCTS SEPARATELY AND ALLOWING OEM'S OR CONSUMERS





        14  THEMSELVES TO COMBINE THE PRODUCTS IF THEY WISHED.  IN





        15  FACT, OPERATING SYSTEM VENDORS OTHER THAN MICROSOFT





        16  CURRENTLY SUCCEED IN OFFERING INTEGRATED FEATURES SIMILAR





        17  TO THOSE THAT MICROSOFT ADVERTISES IN WINDOWS 98 WHILE





        18  STILL PERMITTING THE REMOVAL OF THE BROWSER FROM THE





        19  OPERATING SYSTEM.  IF CONSUMERS GENUINELY PREFER A VERSION





        20  OF WINDOWS BUNDLED WITH INTERNET EXPLORER, THEY DO NOT





        21  HAVE TO BE FORCED TO TAKE IT; THEY CAN CHOOSE IT ON THE





        22  MARKET."





        23           NOW, IF I COULD GO BACK TO THE COURT OF APPEALS





        24  FINDING, WE WERE TALKING ABOUT WHETHER A DISTRIBUTIONAL





        25  ADVANTAGE, LIKE GETTING MORE BROWSERS OUT THERE OR MORE�
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         1  API'S OUT THERE, COULD BE A BENEFIT UNDER THE COURT OF





         2  APPEALS DECISION SUCH THAT THE COURT COULD NOT EVALUATE





         3  THE ANTICOMPETITIVE EFFECT.  THIS SEEMS TO BE QUITE





         4  INCONSISTENT WITH THAT POSITION BECAUSE CERTAINLY THERE





         5  WOULD BE AN ADVANTAGE TO GETTING MORE MOUSES OUT THERE.  A





         6  MOUSE IS A VERY USEFUL DEVICE ON A COMPUTER.  YOU COULD





         7  HAVE A PROVISION THAT SAYS YOU GOT TO TAKE, YOU GOT TO





         8  BIND THEM TOGETHER.





         9           THE SAME THING COULD BE TRUE WITH THE TELEPHONE





        10  COMPANY THAT DECIDED THAT IT WAS GOING TO BUNDLE OR





        11  PACKAGE INTERNET SERVICE.  THERE WOULD BE AN ADVANTAGE TO





        12  USERS AND TO THE TELEPHONE COMPANY, PERHAPS, IN





        13  DISTRIBUTING INTERNET SERVICE.  YOU COULD BUNDLE AND TIE





        14  INTERNET SERVICE INTO WINDOWS.  THERE ARE A VARIETY OF





        15  WAYS THAT YOU COULD BUNDLE AND TIE THINGS TOGETHER THAT





        16  WOULD OBVIOUSLY BE ILLEGAL, AND YET YOU WOULD BE GETTING





        17  DISTRIBUTIONAL ADVANTAGES OUT OF IT.





        18           AND I THINK WHAT THE COURT OF APPEALS IS





        19  INDICATING HERE IS THAT IT IS THE ADVANTAGE THAT COMES





        20  FROM THE TECHNOLOGICAL DESIGN THAT IT DOESN'T WANT COURTS





        21  TO HAVE TO GRAPPLE WITH, NOT DISTRIBUTIONAL ADVANTAGES





        22  WHICH ARE PRESENT IN ANY TIME.





        23           AND IF I COULD GO BACK TO ONE OF THE QUOTATIONS





        24  THAT I HAD--I THINK IT'S 67--WHERE THE COURT OF APPEALS





        25  QUOTED THE FIFTH CIRCUIT, AND IT SAYS THAT THE ADVANTAGE,�
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         1  THE TECHNOLOGICAL FACTOR, HAS TO INCLUDE SOME





         2  TECHNOLOGICALLY BENEFICIAL RESULT, NOT SOME MARKETING





         3  BENEFICIAL RESULT, NOT SOME DISTRIBUTION DESIRABLE RESULT,





         4  BUT SOME TECHNOLOGICALLY BENEFICIAL RESULT.





         5           AND THIS, TOGETHER WITH THE MOUSE LANGUAGE IN





         6  CONNECTION WITH THE OTHER THINGS THAT THE COURT SAYS,





         7  LEADS US TO BELIEVE THAT WHAT IS AT ISSUE HERE IS WHEN THE





         8  COURT SAYS THERE HAS GOT TO BE SOME PLAUSIBLE





         9  TECHNOLOGICAL BENEFIT, THEIR TALKING ABOUT TECHNOLOGICAL





        10  BENEFIT.  THEY'RE NOT TALKING ABOUT THE MARKETING OR





        11  DISTRIBUTIONAL BENEFITS.





        12           WHILE WE ARE ON THE SUBJECT OF THE COURT OF





        13  APPEALS, IN RESPONSE TO THE COURT'S QUESTION AS TO WHETHER





        14  THIS WOULD BE CONSIDERED DICTA OR NOT, I THINK CERTAINLY





        15  TO THE EXTENT IT IS APPLIED OUTSIDE OF THE CONSENT DECREE





        16  CONTEXT, IT WOULD BE DICTA.  ON THE OTHER HAND, IT WOULD





        17  BE VERY RECENT DICTA FROM THE COURT OF APPEALS IN THE





        18  CIRCUIT.  AND UNDER ORDINARY CIRCUMSTANCES, THAT IS





        19  SOMETHING THAT WOULD BE OBVIOUSLY GIVEN CONSIDERABLE





        20  WEIGHT.





        21           I THINK ONE OF THE THINGS THAT THE COURT NEEDS TO





        22  TAKE INTO ACCOUNT, THOUGH, IN ASSESSING THAT IS THE FACT





        23  THE COURT OF APPEALS ITSELF RECOGNIZED THE FRAGILE AND





        24  INCOMPLETE RECORD THAT IT WAS DEALING WITH.  THE COURT OF





        25  APPEALS SEVERAL TIMES WENT OUT OF ITS WAY TO SAY THE FACTS�
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         1  MAY BE DIFFERENT.  THE COURT OF APPEALS WENT OUT OF ITS





         2  WAY TO SAY, "WE KNOW THAT THESE ISSUES WERE PERIPHERAL TO





         3  THE GOVERNMENT'S PRESENTATION, AND ON A FULLER RECORD WE





         4  MAY HAVE A DIFFERENT VIEW."  THE COURT WENT OUT OF ITS WAY





         5  TO SAY, "BOTH PARTIES AGREE"--I GUESS THIS IS FOOTNOTE 14,





         6  I BELIEVE--"BOTH PARTIES AGREE THAT THE CONSENT DECREE





         7  DOES NOT FORECLOSE A SECTION 2 CLAIM.





         8           AND WHEN THE COURT OF APPEALS TALKS ABOUT THE





         9  REASONS FOR COMING UP WITH ITS INTERPRETATION, IT KEEPS





        10  GOING BACK TO THE SPECIFIC LANGUAGE OF THE CONSENT DECREE,





        11  AND THE FACT THAT WINDOWS 95 ITSELF WAS VIEWED AS A SINGLE





        12  PRODUCT UNDER THE CONSENT DECREE, AND THEY SAY THAT IS A





        13  COMBINATION OF DOS AND THE GUI, AND THEREFORE YOU CAN'T





        14  HAVE MEANT TO EXCLUDE WINDOWS 95 AND THE BROWSER.  NOW,





        15  WHATEVER APPROPRIATENESS THAT HAS IN CONNECTION WITH THE





        16  CONSENT DECREE, THAT OBVIOUSLY DOES NOT CARRY OVER.





        17           SO, I THINK THAT ONE OF THE THINGS THAT THE COURT





        18  CAN CONSIDER IN DETERMINING HOW TO READ THE COURT OF





        19  APPEALS IS WHAT THE COURT OF APPEALS ITSELF SAID.  IF THE





        20  COURT OF APPEALS SAID, "LOOK WE, THOUGHT ABOUT THIS VERY





        21  CAREFULLY, WE THOUGHT ABOUT THE ANTITRUST IMPLICATIONS, WE





        22  THINK THIS IS THE RULE," IT WOULD PROBABLY STILL BE DICTA,





        23  BUT I WOULD PROBABLY BE SAYING IT'S DICTA OF THE COURT OF





        24  APPEALS OF THE CIRCUIT.





        25           BUT THIS IS A SITUATION IN WHICH THE COURT OF�
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         1  APPEALS, I THINK, HAS GONE OUT OF ITS WAY TO LEAVE THE





         2  RECORD, THE FACTUAL RECORD, OPEN.  AND AS I THINK THE





         3  COURT IS AWARE, THERE HAVE BEEN MANY ISSUES THAT HAVE NOW





         4  BEEN RESOLVED BY EVIDENCE AND FINDINGS THAT WERE LEFT OPEN





         5  BY THE COURT OF APPEALS.





         6           MR. WARDEN ALSO ASSERTED THAT THERE HAD BEEN NO





         7  ENGINEERED INCOMPATIBILITY, THAT NAVIGATOR RAN JUST





         8  PERFECTLY FINE ON WINDOWS.  AND IT IS TRUE THAT NAVIGATOR





         9  RAN VERY WELL ON WINDOWS 95, BUT AS THE COURT FOUND IN





        10  FINDING 160, WHICH WE MAY BE ABLE TO PUT UP, WHEN IT GOT





        11  TO WINDOWS 95, IN ITS LATER VERSIONS AND THEN WINDOWS 98,





        12  WHAT MICROSOFT TRIED TO DO WAS TO, IN MICROSOFT'S WORDS,





        13  DESIGN IT OR BIND IT IN SUCH A WAY SO THAT RUNNING ANY





        14  OTHER BROWSER IS A JOLTING EXPERIENCE.  AND WHILE THEY MAY





        15  NOT HAVE MADE IT ENGINEERED INCOMPATIBLE THAT IT WOULDN'T





        16  RUN AT ALL BY DEGRADING THE PERFORMANCE BY REQUIRING THE





        17  NAVIGATOR TO KEEP POPPING UP AS IT DOES IN WINDOWS 98,





        18  THEY DID ENGINEER INCOMPATIBILITIES IN.





        19           AND IN THAT CONNECTION, THE COURT ASKED





        20  MR. WARDEN WHETHER OR NOT THERE WAS EVIDENCE IN THE RECORD





        21  THAT NAVIGATOR COULD NOT DO THE FUNCTIONS LIKE HELP AND





        22  THE LIKE.  WHAT IS IN THE RECORD IS THAT THOSE DECISIONS





        23  WERE NOT MADE BASED ON WHETHER NAVIGATOR COULD OR COULD





        24  NOT DO IT.  NAVIGATOR AND OTHER PRODUCTS COULD BE DESIGNED





        25  TO DO THAT AS THE CALDERA EXAMPLE SHOWS.  YOU HAVE IN�



                                                           41





         1  OTHER OPERATING SYSTEMS, OPERATING SYSTEMS THAT USE





         2  BROWSERS SUPPLIED BY A DIFFERENT COMPANY THAT PROVIDE THE





         3  SAME RICH EXPERIENCE, THE SAME ABILITY TO GO FROM THE HARD





         4  DRIVE TO THE WEB AND BACK AGAIN, SO THERE'S NO REQUIREMENT





         5  THAT THAT BE DESIGNED ONLY BY THE OPERATING SYSTEM





         6  SUPPLIER.





         7           AND THE RECORD IS ABSOLUTELY CLEAR THAT





         8  MICROSOFT'S DECISION TO DESIGN IT THIS WAY HAD NOTHING TO





         9  DO WITH WHETHER OR NOT NAVIGATOR THEN DID OR COULD IN THE





        10  FUTURE PROVIDE THOSE KIND OF FUNCTIONS.  AND ALL MICROSOFT





        11  WOULD HAVE TO DO TO SOLVE THAT PROBLEM IS MAKE IT





        12  OPTIONAL.  IT IS THEIR REFUSAL TO MAKE IT OPTIONAL THAT IS





        13  THE HEART OF WHAT WE ARE COMPLAINING ABOUT.





        14           LET ME TURN BRIEFLY TO COPYRIGHT.  FIRST, THE





        15  COURT ASKED WHETHER THE DISTRICT OF KANSAS CASE HAD BEEN





        16  ON APPEAL.  IT HAS BEEN ON APPEAL.  THE FEDERAL CIRCUIT





        17  AFFIRMED THAT CASE IN AN OPINION EARLIER THIS YEAR.  IT





        18  DID SO ADOPTING THE TEST THAT THE COURT ADOPTED FROM THE





        19  DATA GENERAL CASE IN THE FIRST CIRCUIT, AND THAT THE COURT





        20  INCORPORATES IN ITS SUMMARY JUDGMENT OPINION, WHERE DATA





        21  GENERAL SAYS--AND THIS IS REALLY THE VERSION OF WHICH WAS





        22  ADOPTED BY THE NINTH CIRCUIT IN THE MATERIAL I HAVE TALKED





        23  ABOUT THIS MORNING, WHERE THEY SAY THERE IS A REBUTTABLE





        24  PRESUMPTION, BUT IT CAN BE REBUTTED.  SO, COPYRIGHT





        25  IS--"TRUMPED" IS REALLY THE WRONG WORD HERE, BUT THE�
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         1  COPYRIGHT LAW IS NOT SOMETHING THAT IMMUNIZES CONDUCT FROM





         2  THE ANTITRUST LAWS.





         3           NOW, MR. WARDEN SAYS, "WELL, STANDARD OIL MAY





         4  HAVE FEE-SIMPLE, BUT IT DOESN'T COME BY AN ACT OF





         5  CONGRESS."  WELL, IN LORAIN JOURNAL, THE UNITED STATES





         6  SUPREME COURT ADDRESSED THIS VERY ISSUE.  LORAIN JOURNAL,





         7  OF COURSE, WAS A NEWSPAPER AND HAD THE BENEFIT OF THE





         8  FIRST AMENDMENT OF THE CONSTITUTION THAT SAYS NOBODY COULD





         9  TELL IT WHAT TO PUBLISH, AND THE SUPREME COURT HAD NO





        10  TROUBLE SAYING, YES, WE UNDERSTAND THAT THAT IS GENERALLY





        11  TRUE.





        12           THE COURT:  DID THEY ARGUE THAT?





        13           MR. BOIES:  YES, THEY DID.  AND THE SUPREME COURT





        14  IN LORAIN JOURNAL SPECIFICALLY ADDRESSED THAT AND SAID,





        15  "THIS IS NOT INTERFERENCE WITH FREEDOM OF EXPRESSION.





        16  THIS IS TELLING YOU THAT YOU CAN'T USE YOUR ECONOMIC POWER





        17  TO VIOLATE THE ANTITRUST LAWS.





        18           AND IN THE KODAK CASE, WHICH WE ADDRESSED THIS





        19  MORNING, THE COURT EXPRESSLY HOLDS IN 1992 THAT THE





        20  COPYRIGHT LAWS ARE SUBJECT TO THE ANTITRUST LAWS, AND THAT





        21  YOU CANNOT USE YOUR COPYRIGHT IN A WAY THAT WOULD VIOLATE





        22  THE ANTITRUST LAWS.





        23           THE COURT:  WHICH CASE WAS THIS?





        24           MR. BOIES:  COULD WE BRING UP 90?





        25           THIS IS KODAK, WHERE THE COURT CITING PARAMOUNT�
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         1  PICTURES IN THE BLOCK BOOKING CASES AND THE LIKE, THE





         2  COURT HAS MANY TIMES HELD THAT POWER, EVEN THROUGH A





         3  COPYRIGHT OR PATENT, CAN GIVE RISE TO LIABILITY IF IT





         4  EXPLOITS ITS DOMINANT POSITION OF ONE MARKET IN ANOTHER





         5  MARKET; OPERATING SYSTEMS AND BROWSERS IN THIS PARTICULAR





         6  CASE.





         7           MR. WARDEN MENTIONED THE OMEGA CASE IN TERMS OF





         8  EXCLUSIVE DEALING ISSUE.  THAT'S NOT A SECTION 2 CASE.





         9  THAT'S A SECTION 3 OF THE CLAYTON ACT CASE.  THERE WAS NO





        10  EVIDENCE OF MONOPOLY POWER IN THAT CASE AT ALL.  AND NOT





        11  ONLY THAT, THE COURT WENT OUT OF ITS WAY TO SAY THAT THE





        12  OTHER MECHANISMS FOR GETTING TO CONSUMERS WERE EFFICIENT.





        13  IN FACT, IT SHOWS HOW SOME OF THE COMPETITORS GOT 73





        14  PERCENT OF THEIR CUSTOMERS THROUGH OTHER CHANNELS OF





        15  DISTRIBUTION OTHER THAN TYPE OF DEALERS THAT WERE BEING





        16  FORECLOSED THERE.





        17           SO, THERE, CONTRARY TO WHAT WE HAVE IN THIS CASE,





        18  THERE WAS A FINDING THAT THERE WERE PRACTICAL, REALISTIC





        19  AND USED ALTERNATIVES, WHEREAS HERE THE COURT HAS FOUND





        20  THAT THE ISP CHANNEL AND THE OEM CHANNEL WERE FAR AND AWAY





        21  THE MOST VALUABLE AND MOST EFFICIENT WAYS OF DISTRIBUTING





        22  THE BROWSER.





        23           LET ME DEAL BRIEFLY WITH THE ISSUE OF SPECIFIC





        24  INTENT AND THE OTHER ISSUES RELATING TO ATTEMPT TO





        25  MONOPOLIZE.  FIRST, SPECIFIC INTENT, THE CASES CAN BE�
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         1  INFERRED FROM CONDUCT.  SECOND, AS WE DISCUSSED THIS





         2  MORNING, THERE ARE MANY MICROSOFT DOCUMENTS THAT





         3  DEMONSTRATE THEIR SPECIFIC INTENT.  THIRD, WE AGREE THAT





         4  MERELY THE INTENT TO GAIN A LOT OF SHARE IS NOT BY ITSELF





         5  ENOUGH, BUT THAT'S NOT WHAT WE ARE CONTENDING.  WE ARE





         6  TALKING ABOUT THE INTENT THAT MICROSOFT HAD IN THE CONTEXT





         7  OF THE CONDUCT THAT IT WAS ENGAGED IN.





         8           WITH RESPECT TO THE JUNE 1995 PROPOSAL TO DIVIDE





         9  MARKETS, INTENT COULD HARDLY HAVE BEEN CLEARER.  THE COURT





        10  FOUND IN PARAGRAPH 79 THAT MICROSOFT MADE AN EFFORT TO





        11  PERSUADE NETSCAPE TO STRUCTURE ITS BUSINESS SUCH THAT THE





        12  COMPANY WOULD NOT DISTRIBUTE PLATFORM-LEVEL BROWSING





        13  SOFTWARE FOR WINDOWS.  THEY SOLICITED AN AGREEMENT NOT TO





        14  COMPETE IN THAT AREA.  I DON'T THINK YOU CAN GET A CLEARER





        15  INDICATION OF A SPECIFIC INTENT.  THE COURT GOES ON IN





        16  THAT SAME FINDING TO FIND THAT IF THAT HAD SUCCEEDED, THEY





        17  WOULD HAVE SUCCEEDED IN BEING THE ONLY PLATFORM-LEVEL





        18  BROWSING SOFTWARE DISTRIBUTED TO RUN ON WINDOWS.





        19           AND INCIDENTALLY, MR. WARDEN SAYS THERE WERE NO





        20  FINDINGS ABOUT BARRIERS TO ENTRIES IN BROWSERS.  FIRST,





        21  FINDING 79 CLEARLY DEALS WITH THAT BECAUSE THE COURT FINDS





        22  THAT IF NETSCAPE HAD AGREED, THAT ASSENT, QUOTE, WOULD





        23  HAVE ENSURED THAT FOR THE FORESEEABLE FUTURE, MICROSOFT





        24  WOULD HAVE PRODUCED THE ONLY PLATFORM-LEVEL BROWSING





        25  SOFTWARE DISTRIBUTED TO RUN ON WINDOWS.  THIS WOULD HAVE�
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         1  ELIMINATED THE PROSPECT THAT NON-MICROSOFT BROWSING





         2  SOFTWARE COULD WEAKEN THE APPLICATIONS BARRIER TO ENTRY.





         3  THIS IS NOT SOMETHING THAT IF YOU KNOCKED OUT ONE THERE





         4  WERE MORE AVAILABLE TO COME IN.  THE COURT ALSO ADDRESSES





         5  THAT IN FINDINGS 409, 410, 411, WHERE IT TALKS ABOUT THE





         6  LONG-RUN EFFECT OF WHAT MICROSOFT HAS DONE.





         7           THIRD, THE COURT MAKES CLEAR THAT NO BROWSER





         8  MANUFACTURER COULD SUCCEED IN THE LIGHT OF THE OEM, ISP





         9  AND OTHER RESTRICTIONS THAT MICROSOFT IMPOSED, AND THOSE





        10  THEMSELVES ARE BARRIERS TO ENTRY.  WHEN YOU COME TO A





        11  MARKET, YOU HAVE TO TAKE THE CONDITIONS THAT EXIST IN THAT





        12  MARKET AT THAT TIME.  SURELY, YOU HAVE TO, WHEN YOU'RE THE





        13  DEFENDANT SAYING THAT THOSE PRACTICES OUGHT TO CONTINUE.





        14  THE COURT HAS REPEATEDLY FOUND THAT THOSE PRACTICES





        15  PRECLUDE SUCCESSFUL BROWSER COMPETITION WITH MICROSOFT, SO





        16  I DON'T KNOW EXACTLY WHAT MORE FINDINGS WOULD BE NEEDED TO





        17  ESTABLISH BARRIERS TO ENTRY IN THE BROWSER MARKET.





        18           WITH RESPECT TO THE DUTY TO PRE-DISCLOSE





        19  INFORMATION THAT MR. WARDEN DEALT WITH VERY BRIEFLY, HE





        20  SAYS BERKEY PHOTO IS AN ANSWER, SAYS YOU DON'T HAVE TO





        21  DISCLOSE IT.  ON THE OTHER HAND, THERE IS NOTHING IN





        22  BERKEY PHOTO THAT SAYS YOU COULD DO WHAT MICROSOFT DOES,





        23  WHICH IS TO GO TO PEOPLE AND SAY, "WE WILL DISCLOSE THIS





        24  TO YOU ON THE CONDITION THAT YOU AGREE NOT TO COMPETE, OR





        25  WE WILL DISCLOSE THIS TO YOU ON THE CONDITION THAT YOU�
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         1  AGREE TO USE OUR BROWSER OR OUR VERSION OF JAVA AND NOT A





         2  BROWSER OR VERSION OF JAVA THAT WILL REDUCE THE BARRIER TO





         3  ENTRY.  THERE IS NOTHING IN ANY OF THOSE CASES THAT WOULD





         4  INSULATE OR JUSTIFY THAT KIND OF ANTICOMPETITIVE CONDUCT.





         5           MR. WARDEN ALSO SAYS THAT THE PREDATORY PRICING





         6  CLAIMS, WITH RESPECT TO WHICH HE SPENDS ABOUT 15 SECONDS,





         7  FALLS UNDER BROOKE.  AND HIS ONLY REASON FOR THAT IS THAT





         8  THERE IS NO FINDING--THAT HE SAYS THERE IS NO





         9  FINDING--THAT MICROSOFT COULD EVER RECOUP THE LOSSES AND





        10  COSTS.  AND HE SAYS THERE IS NO FINDING THAT WE COULD





        11  RECOUP THIS FROM EITHER THE BROWSER OR THE OPERATING





        12  SYSTEM.





        13           AGAIN, I THINK MR. WARDEN MAY HAVE INADVERTENTLY





        14  MISSPOKE BECAUSE CERTAINLY--LOOKING FOR FINDING 33--AND IF





        15  I COULD FIND FINDING 33, IT SAYS, IN EFFECT, MICROSOFT





        16  ENJOYS SO MUCH POWER THAT IT CAN CHARGE WHATEVER IT WANTS,





        17  ALMOST.  THERE IT IS.  THIS IS FINDING 33 OF THE COURT.





        18  MICROSOFT ENJOYS SO MUCH POWER IN THE MARKET FOR





        19  INTEL-COMPATIBLE PC OPERATING SYSTEMS THAT IF IT WISHED TO





        20  EXERCISE THIS POWER SOLELY IN TERMS OF PRICE, IT COULD





        21  CHARGE A PRICE FOR WINDOWS SUBSTANTIALLY ABOVE THAT WHICH





        22  COULD BE CHARGED IN A COMPETITIVE MARKET.  MOREOVER, IT





        23  COULD DO SO FOR A SIGNIFICANT PERIOD OF TIME WITHOUT





        24  LOSING AN ACCEPTABLE AMOUNT OF BUSINESS TO COMPETITORS.





        25           I DON'T KNOW OF A MORE CLEAR WAY THAT THE COURT�
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         1  COULD FIND THAT BY PRESERVING THIS OPERATING SYSTEM





         2  MONOPOLY, MICROSOFT PRESERVED THE ABILITY TO RECOUP





         3  WHATEVER AMOUNTS OF MONEY IT LOST IN ITS PREDATORY PRICING





         4  OF THE BROWSER.





         5           TWO MORE QUICK POINTS.





         6           THE COURT:  IT'S MY RECOLLECTION THAT THE ELEMENT





         7  REQUIRES THE ABILITY TO CONTROL PRICES, NOT ACTUAL





         8  CONTROL.





         9           MR. BOIES:  THAT'S RIGHT, YOUR HONOR.  AND WHAT





        10  YOU HAVE HERE IS THE ABILITY TO CONTROL PRICES BECAUSE





        11  WHEN YOU HAVE THE ABILITY TO CONTROL PRICES, FIRST THAT IS





        12  THE STANDARD FOR MONOPOLY POWER AS THE GRIFFITH QUOTE THAT





        13  WE WENT THROUGH BEFORE THIS MORNING SHOWED YOU DON'T HAVE





        14  TO ACTUALLY EXERCISE THAT MONOPOLY POWER TO FIND A





        15  VIOLATION; AND SECOND, THAT ABILITY TO CONTROL PRICES





        16  BRINGS WITH IT THE ABILITY TO RECOUP.  THIS IS UNLIKE





        17  BROOKE.  BROOKE, THERE WAS ONLY ONE MARKET.  BROOKE, THEY





        18  HAD TO RECOUP THE LOSSES FROM THE PRODUCT THAT THEY WERE





        19  PREDATORILY PRICING.  HERE, BY PREDATORILY PRICING THE





        20  BROWSER, THEY PROTECT THEIR OPERATING SYSTEM MONOPOLY.





        21  AND AS MR. WARDEN RECOGNIZES, IF THEY CAN RECOUP EITHER





        22  FROM THE BROWSER OR THE OPERATING SYSTEM, THAT IS





        23  SUFFICIENT TO MEET THE BROOKE TEST.  AND HERE, I THINK THE





        24  COURT IS CLEARLY IN THE OPERATING SYSTEM AREA; AT LEAST





        25  THAT IS NOT ONLY POSSIBLE BUT EASY.�
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         1           WITH RESPECT TO THE ISSUE OF CAUSATION, I HAVE





         2  ALREADY GONE THROUGH THIS MORNING--WE DO IN OUR





         3  BRIEFS--THE FINDINGS THAT THE COURT MAKES ABOUT THE





         4  LINKAGE BETWEEN THE CONDUCT THAT MICROSOFT ENGAGED IN AND





         5  THE MAINTENANCE OF ITS POSITION.  I SIMPLY WANT TO ADD TO





         6  THAT THE MICROSOFT DOCUMENTS.  IT IS ABSOLUTELY CLEAR THAT





         7  MICROSOFT BELIEVED HEART AND SOUL THAT THEIR BARRIER TO





         8  ENTRY THAT WAS POSED BY THE APPLICATIONS PROGRAMMING





         9  BARRIER TO ENTRY, WAS THREATENED BY JAVA AND BY THE





        10  BROWSER.  THEY ADMITTED THAT ON THE STAND, AS THEY COULD





        11  HARDLY DO OTHERWISE.  THE COURT HAS FOUND THAT.  THOSE





        12  THREATS WERE, AS THE COURT FOUND, ELIMINATED.  AGAIN, I





        13  CANNOT THINK OF EASIER OR CLEARER PROOF OF CAUSATION THAN





        14  A COMBINATION OF THE ACTUAL FACTS WITH MICROSOFT'S OWN





        15  INTERNAL ADMISSIONS.





        16           FINALLY, MR. WARDEN SAYS, STEPPING BACK, THAT THE





        17  COURT NEEDS TO BE CAREFUL, THAT THE SOFTWARE INDUSTRY IS A





        18  VERY FAST-MOVING INDUSTRY, THAT A LOT OF THINGS MAY





        19  CHANGE.  HE SAYS AOL MAY CHANGE.  YES, AOL MAY CHANGE, BUT





        20  NOTHING THAT HAS HAPPENED WITH RESPECT TO AOL CHANGES THE





        21  INCENTIVES THAT AOL HAS.  THE INCENTIVES THAT ARE





        22  IMPORTANT FOR THIS CASE ARE THE ABILITY OF THE





        23  APPLICATIONS PROGRAMMING BARRIER TO ENTRY TO BE ERODED BY





        24  THE BROWSER.  AOL MAY BE A VERY FINE COMPANY, BUT IT IS





        25  NOT AN ELEEMOSYNARY INSTITUTION.  IT IS SOMETHING THAT IS�
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         1  INTERESTED IN PURSUING ITS OWN ECONOMIC BENEFIT.  IT





         2  DOESN'T GET ANY BENEFIT, ALTHOUGH PERHAPS WE OUGHT TO GIVE





         3  IT KUDOS, IF IT WERE TO UNDERTAKE TO GIVE BACK THE MANY





         4  BENEFITS THAT MICROSOFT IS GIVING IT IN ORDER TO PURSUE





         5  UNDERCUTTING THE APPLICATIONS PROGRAMMING BARRIER TO





         6  ENTRY.  BUT AS PROFESSOR FISHER TESTIFIED, IT HAS NO





         7  ECONOMIC INCENTIVE TO DO THAT.  ITS ECONOMIC INCENTIVE IS





         8  TO DO EXACTLY WHAT IT IS DOING BECAUSE THAT IS THE WAY IT





         9  MAXIMIZES ITS ECONOMIC POSITION.  SO, THE FACT THAT AOL





        10  MAY BE GROWING AND CHANGING DOESN'T HAVE ANYTHING TO DO, I





        11  THINK, WITH THIS CASE.





        12           I THINK ALSO THE FACT THE SOFTWARE INDUSTRY MAY





        13  BE CHANGING AND RAPIDLY INVOLVING AND, INDEED, MAY BE IN





        14  MANY RESPECTS VERY COMPETITIVE.  IF IT HAS ANYTHING TO DO





        15  WITH THIS CASE, IT IS TO SHOW THE DIFFERENCE BETWEEN THE





        16  SOFTWARE INDUSTRY GENERALLY AND WHAT IS HAPPENING WITH





        17  RESPECT TO PERSONAL COMPUTER OPERATING SYSTEMS.





        18  MR. WARDEN SAYS THAT NEW COMPANIES ARE EMERGING, NEW





        19  ENTRANTS ARE EMERGING, MARKET SHARE IS UNSTABLE.  AND ALL





        20  OF THAT IS TRUE IN OTHER AREAS, BUT THE COURT HAS FOUND





        21  THAT THIS HAS BEEN A STABLE, CONSISTENT MONOPOLY IN THE PC





        22  OPERATING SYSTEM, THAT THEY HAVE MANAGED TO COUNTER THE





        23  THREATS TO IT, AND THAT THEY WILL CONTINUE TO COUNTER THE





        24  THREATS TO IT.  WHAT THEY REALLY ARE SAYING IS YOU OUGHT





        25  TO GIVE THE PC SOFTWARE OPERATING SYSTEM MONOPOLY A PASS�
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         1  BECAUSE IT IS WITHIN A BROADER AREA OF COMPETITION.  I





         2  THINK THE CONTRARY IS TRUE.  I THINK THE COMPETITION THAT





         3  EXISTS IN THE SOFTWARE INDUSTRY GENERALLY IS AN INDICATION





         4  OF WHAT COULD EXIST IN THE PC OPERATING SYSTEM MARKET IF





         5  THE HEAVY HAND OF MONOPOLY WERE LIFTED FROM IT.  THANK





         6  YOU, YOUR HONOR.





         7           THE COURT:  THANK YOU, MR. BOIES.





         8           MR. WARDEN, WOULD YOU LIKE A BRIEF RECESS?





         9           MR. WARDEN:  I'M PREPARED TO PROCEED.





        10           THE COURT:  GO AHEAD.





        11        REBUTTAL ARGUMENT BY COUNSEL FOR THE DEFENDANT





        12           MR. WARDEN:  ALL GOOD THINGS MUST COME TO AN END,





        13  YOUR HONOR.





        14           THIS WILL BE EPISODIC IN RESPONDING TO MR. BOIES'





        15  POINTS.  FIRST, OUR ACTIONS VIS-A-VIS THE BROWSER MARKET,





        16  FOUND BY THE COURT, WERE NOT ANTICOMPETITIVE UNDER ANY





        17  ANALYSIS FOR THE REASONS I STATED SEVERAL TIMES AND IN





        18  CONCLUSION.  THEY PRODUCED LOWER PRICES, BETTER PRODUCTS,





        19  AND WIDER DISTRIBUTION.  AND THEY WERE UNDERTAKEN IN ORDER





        20  TO COMPETE WITH WHAT WAS A DOMINANT FIRM, NOT MICROSOFT:





        21  NETSCAPE.





        22           SECOND, NO CONSUMER, CONTRARY TO MR. BOIES'





        23  SUGGESTION, HAS BEEN DEPRIVED OF ANY CHOICE OF BROWSERS.





        24  NOTHING COULD BE CLEARER THAN THAT.  IF YOU WANT





        25  NAVIGATOR, YOU GET NAVIGATOR.  YOU CAN GET IT A LOT OF�
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         1  WAYS, AND THEY SEND A LOT OF COPIES OUT, AND IT WORKS FINE





         2  WITH WINDOWS.





         3           NOW, WE SAW THE SUGGESTION THAT REALITY SHOULD BE





         4  DISREGARDED BECAUSE OF AN E-MAIL FROM BRAD CHASE ABOUT





         5  JOLTING.  BACK TO INTENT ONCE AGAIN:  INTENT IS NOT A





         6  SOUND GUIDE TO JUDGING THE QUALITY AND EFFECT OF AN ACT.





         7  IT IS NOT A SUBSTITUTE FOR EFFECTS.  WHATEVER THE INTENT





         8  OR THE WORD OF THE COURT USED, DESIGN OF AN ACT, IT MUST





         9  ACTUALLY HAVE AN ANTICOMPETITIVE EFFECT IN ORDER TO BE





        10  ANTICOMPETITIVE.





        11           THE COURT:  IS THAT UNIQUE TO THE ANTITRUST LAW?





        12  BECAUSE THERE ARE SO MANY AREAS IN WHICH THE LAW GIVES





        13  PARAMOUNT IMPORTANCE TO IT.





        14           MR. WARDEN:  THERE CERTAINLY ARE, YOUR HONOR.





        15  MANY AREAS OF CRIMINAL LAW AND, I THINK, INTENT IN A





        16  CRIMINAL ANTITRUST CASE, AS I SAID EARLIER ABOUT THE





        17  SECTION 2 ATTEMPT TO MONOPOLIZE, IS PROBABLY AN ESSENTIAL





        18  ELEMENT OF THE CASE, BUT THE COURTS HAVE ABJURED THE





        19  DETERMINATION OF THE ANTICOMPETITIVE NATURE OF AN ACT





        20  BASED ON INTENT FOR TWO REASONS:  ONE, IT IS EXTREMELY





        21  DIFFICULT ACCURATELY TO DISCERN BECAUSE AS I SAID A NUMBER





        22  OF TIMES, AND I KNOW THE COURT HAS IN MIND, BUSINESS





        23  PEOPLE USE ALL KINDS OF COLORFUL AND AGGRESSIVE LANGUAGE.





        24  THAT DOESN'T NECESSARILY HAVE ANYTHING TO DO WITH THE





        25  INTENT THAT MIGHT BE CONDEMNED BY THE ANTITRUST LAWS�
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         1  BECAUSE THEY SAY THAT WHEN THEY'RE GOING TO GO OUT AND





         2  BEAT THEM ANYWAY, GOOD, BAD OR INDIFFERENT.  INTENT IS





         3  VERY DIFFICULT TO DISCERN.





         4           AND SECONDLY, THE CONSEQUENCES OF ERRONEOUS





         5  DETERMINATION ARE CONTRARY STRONGLY TO THE PUBLIC INTEREST





         6  BECAUSE IT RUNS THE RISK, A MATERIAL RISK, OF CHILLING





         7  PROCOMPETITIVE CONDUCT.





         8           AND YOU HAVE GOT TO LOOK AT THE OBJECTIVE QUALITY





         9  OF AN ACT.  AND LET'S JUST TAKE THIS JOLTING EXPERIENCE





        10  THING.  THAT'S VERY EARLY, 1995.  THE RECORD IS CLEAR THAT





        11  THE USE OF NAVIGATOR ON WINDOWS IS NOT A JOLTING





        12  EXPERIENCE, AND MILLIONS WOULDN'T USE THE BROWSER IF IT





        13  WERE.





        14           BY THE WAY, WHILE I'M ON THIS POINT, THERE IS





        15  EVIDENCE IN THE RECORD ON THE INABILITY OF NAVIGATOR TO DO





        16  THE HELP UPDATE AND OTHER FUNCTIONS THAT I REFERRED TO IN





        17  MY DIRECT ARGUMENT.  IT'S ON THE CROSS-EXAMINATION OF





        18  PROFESSOR WEADOCK AND THE DIRECT EXAMINATION OF





        19  MR. ALLCHIN.  AND ON THAT POINT, WE AGREE THAT NETSCAPE





        20  COULD DESIGN NAVIGATOR TO PERFORM THOSE FUNCTIONS, BUT





        21  NETSCAPE HAS CHOSEN NOT TO DO SO.  NOT US.  THAT'S THEIR





        22  JOB.  NAVIGATOR IS THEIR PRODUCT.  WE DON'T DESIGN IT.





        23  THEY DO.  AND THEY HAVEN'T DESIGNED IT TO PERFORM THOSE





        24  FUNCTIONS, AND THAT'S BECAUSE OF THE REASON I REFERRED TO





        25  ABOUT ACTIVEX EARLIER.�
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         1           NOW, AS TO THE COURT OF APPEALS TEST, FIRST, I





         2  WANT TO SAY THIS:  I DID NOT SAY I DON'T THINK, AND I





         3  CERTAINLY DID NOT MEAN TO SAY THAT THE COURT DID NOT MAKE





         4  FINDING 191 ABOUT COMBINING IE 5 WITH WINDOWS 95 WHICH





         5  MR. BOIES DISPLAYED.  WHAT I DID SAY, WHAT WE EMPHASIZED





         6  AND PROFESSOR LESSIG EMPHASIZES AS WELL, IS THAT THE





         7  ISSUE--AND THE COURT OF APPEALS SAID THIS, AND THE COURT





         8  SAID IT IN ITS SUMMARY JUDGMENT DECISION--THE ISSUE IS





         9  WHETHER THE BENEFITS OF WINDOWS WITH INTERNET EXPLORER CAN





        10  BE ACHIEVED BY COMBINING AN INTERNET EXPLORER LESS WINDOWS





        11  WITH NAVIGATOR, ANOTHER BROWSER, NOT ONE DESIGNED AS A





        12  PART OF WINDOWS BY MICROSOFT.  THAT THE COURT DID NOT MAKE





        13  THE REQUIRED FINDING THAT'S REQUIRED UNDER THE COURT OF





        14  APPEALS DECISION.





        15           NOW, AS TO WHAT EXACTLY THE COURT OF APPEALS





        16  SAID, I'M GOING TO STAND ON ITS OWN LANGUAGE, OUR BRIEFS





        17  AND PROFESSOR LESSIG'S BRIEFS.  IT'S CLEAR THEY HAVE TO





        18  SHOW THAT WINDOWS PLUS NAVIGATOR EQUALS WINDOWS WITH





        19  INTERNET EXPLORER.  THE MOUSE LANGUAGE PUT UP HERE ON THE





        20  SCREEN, REFERRING TO PHYSICAL PRODUCTS, HAS NOTHING TO DO





        21  WITH THIS INTEGRATED SOFTWARE DESIGN WHICH WAS THE REAL





        22  FOCUS OF THE COURT'S DECISION ON WHICH IT DISTINGUISHED





        23  FROM PHYSICAL PRODUCTS.





        24           AS TO WHETHER WHAT THE COURT SAID WAS DICTA, IT'S





        25  AT LEAST DICTA, AND AS I SAID EARLIER, FAR MORE.  AND THIS�
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         1  COURT RECOGNIZED IT TO BE MORE THAN DICTA IN ITS SUMMARY





         2  JUDGMENT DECISION.  AND AS PROFESSOR LESSIG SAID, PAGE 17





         3  OF HIS BRIEF, UNDER THE COURT OF APPEALS TEST, MICROSOFT





         4  MUST PREVAIL.





         5           THE COURT:  MR. WARDEN, THE SUMMARY JUDGMENT





         6  OPINION WAS, IN ESSENCE, A DECISION AS TO WHETHER OR NOT





         7  THERE WERE ISSUES OF FACT THAT HAD YET TO BE RESOLVED BY





         8  THE PRESENTATION OF EVIDENCE.





         9           MR. WARDEN:  I THINK YOUR HONOR IS QUITE RIGHT,





        10  BUT IT SET FORTH THE LEGAL STANDARDS UNDER WHICH THAT AND





        11  OTHER DETERMINATIONS IN THIS CASE WOULD BE MADE, AND IT





        12  WAS A CONSIDERED JUDGMENT OF THIS COURT--





        13           THE COURT:  THERE IS NO QUESTION ABOUT THAT, BUT





        14  IT WAS PRELIMINARY.  THERE IS NO QUESTION ABOUT THAT.  IT





        15  DOES NOT PURPORT TO BE A DEFINITIVE STATEMENT OF THE LAW





        16  BASED UPON A FACTUAL RECORD, FULLY DEVELOPED FACTUAL





        17  RECORD.





        18           MR. WARDEN:  I THINK IT DID REPORT AND REMAINS TO





        19  BE A DEFINITIVE STATEMENT OF THIS COURT'S UNDERSTANDING OF





        20  WHAT THE COURT OF APPEALS' LEGAL STANDARD WAS AND WHETHER





        21  THAT STANDARD WAS APPLICABLE TO THE PLENARY TRIAL ABOUT TO





        22  COMMENCE.  I THINK IT'S THAT.





        23           THE COURT:  ALL RIGHT.





        24           MR. WARDEN:  NOW, AS TO LORAIN JOURNAL'S FIRST





        25  AMENDMENT RIGHTS, THAT DOESN'T APPLY TO THE COMMERCIAL AS�
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         1  OPPOSED--TO EDITORIAL OPERATIONS OF THE NEWSPAPER.





         2  NEWSPAPER MERGERS--





         3           THE COURT:  SURE, IT DOES.  IT HAS FIRST





         4  AMENDMENT RIGHT TO COMMERCIAL SPEECH.





         5           MR. WARDEN:  WELL, LET ME EXPLAIN WHAT I MEANT.





         6  THEY'RE BUYING AND SELLING ADS AND SO ON.  SECTION SEVEN





         7  OF THE CLAYTON ACT AND THE SHERMAN ACT APPLIED TO





         8  NEWSPAPERS' CONDUCT OF THEIR BUSINESSES.  I'M NOT





         9  TALKING--THEY HAD THE SAME RIGHT TO COMMERCIAL SPEECH I





        10  HAVE OR MICROSOFT HAS WHEN THEY'RE OUT ADVOCATING THEIR





        11  OWN COMMERCIAL ADVANTAGES, BUT THEY CAN'T FIX THE PRICE OF





        12  ADVERTISING WITH THEIR COMPETITORS.  THEY CAN'T MERGE WITH





        13  THEIR COMPETITORS WITHOUT UNDERGOING SECTION 7 SCRUTINY.





        14  THE FIRST AMENDMENT APPLIES TO THEIR EDITORIAL OPERATIONS,





        15  AND I WILL ACCEPT YOUR HONOR'S ADDITION TO THAT OF THEIR





        16  COMMERCIAL SPEECH SEEKING THEIR OWN COMMERCIAL ADVANTAGE,





        17  BUT IT DOESN'T APPLY TO THEIR COMMERCIAL ACTIVITIES AS





        18  OPPOSED TO THEIR COMMERCIAL OR EDITORIAL SPEECH.





        19           AND WE DON'T QUESTION THAT SECTION 7 OR





        20  SECTION 1'S PROHIBITION AGAINST PRICE FIXING, WOULD APPLY





        21  TO COPYRIGHTS AND PATENTS.  I MEAN, THE FACT THAT





        22  SOMETHING IS COPYRIGHTED OR PATENTED DOESN'T ENABLE ITS





        23  OWNER TO ENGAGE IN A CONSPIRACY WITH SOME OTHER OWNER OF





        24  PATENTS TO FIX THE PRICE OF THE PATENTED PRODUCTS OR





        25  PROCESSES.�
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         1           THE COURT:  I THINK MR. BOIES' ONLY POINT WAS





         2  THAT IF YOU'RE GETTING INTO A HIERARCHY OF PROPERTY





         3  VALUES, AS YOU COMPARED FEE-SIMPLE TITLE TO STATUTORY





         4  RIGHTS UNDER COPYRIGHT, IN LORAIN JOURNAL THEY INVOKE





         5  NOTHING LESS THAN THE UNITED STATES CONSTITUTION TO





         6  JUSTIFY CONDUCT THAT WAS LATER FOUND TO HAVE REPRESENTED





         7  ATTEMPTED MONOPOLIZATION.





         8           MR. WARDEN:  AND MY POINT IS SOLELY THAT THE





         9  INVOKED PROVISION OF THE CONSTITUTION HAD ABSOLUTELY





        10  NOTHING TO DO WITH THE CONDUCT DRAWN IN QUESTION IN THE





        11  CASE.





        12           THE COURT:  THAT'S WHAT THE SUPREME COURT HELD.





        13           MR. WARDEN:  YES, AND IT DIDN'T.  IT WAS A





        14  SPURIOUS ISSUE FROM THE BEGINNING.





        15           THE COURT:  OKAY.





        16           MR. WARDEN:  HERE, THEY COULD HAVE CLAIMED FIRST





        17  AMENDMENT IF THERE WAS SOME CHALLENGE TO THEIR EDITORIAL.





        18  SUPPOSE THEY RAN AN EDITORIAL ATTACKING RADIO





        19  BROADCASTING, OR SAYING THAT ANYONE THAT GAVE ADS TO THE





        20  RADIO STATION WAS A BLACKGUARD WHO SHOULD BE OSTRACIZED BY





        21  THE COMMUNITY OR WHATEVER, THAT'S PROTECTED BY THE FIRST





        22  AMENDMENT.  THE COMMERCIAL CONDUCT ENGAGED IN WAS NOT.





        23  THAT WAS A PHONY ISSUE.





        24           NOW, HERE ON COPYRIGHT--





        25           THE COURT:  WHY ISN'T THE SAME TRUE OF COPYRIGHT�
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         1  AS OPPOSED TO FEE SIMPLE--





         2           MR. WARDEN:  FIRST AMENDMENT IS NOT A PHONY ISSUE





         3  WHEN APPLIED TO THE INTERESTS, RIGHTS, AND VALUES





         4  PROTECTED BY THE FIRST AMENDMENT.  IT IS WHEN IT'S APPLIED





         5  TO SOMETHING ELSE.





         6           THE COURT:  THAT'S MY POINT.  COPYRIGHT DOES NOT





         7  PROTECT THE CONDUCT WITH WHICH YOUR CLIENT IS CHARGED.





         8           MR. WARDEN:  IT DOESN'T APPLY TO ALL THE CONDUCT





         9  AT ISSUE IN THIS CASE.  WHAT IT DOES APPLY TO--WHAT OUR





        10  POSITION IS--AND WE NEED TO GO NO FARTHER INTO





        11  ANYTHING--IS SIMPLY THAT THE COPYRIGHT ENABLES US, WITHOUT





        12  ANTITRUST SCRUTINY, TO EXERCISE THE VERY RIGHTS CONFERRED





        13  UNDER THE COPYRIGHT ACT.  IN THE LORAIN JOURNAL'S CASE,





        14  THAT'S THE RIGHT TO PUBLISH ITS NEWSPAPER AND HAVE ITS





        15  BANGING EDITORIALS.  IN OUR CASE, IT'S THE RIGHT TO





        16  PUBLISH WINDOWS, ALL RIGHT?  ONE OF THOSE RIGHTS IS NOT TO





        17  LICENSE WINDOWS AT ALL, AS THE COURT OBSERVED.  AND





        18  ANOTHER RIGHT, AND THE RIGHT WE CLAIM HERE, IS TO LICENSE





        19  WINDOWS INTACT.  THAT IS OUR POINT, AND THAT'S THE POINT





        20  MADE IN THE CASES ON WHICH WE ARE RELY.  I HOPE I FINALLY





        21  HAVE BEEN CLEAR ON THAT.





        22           THE COURT:  I THINK I GOT IT.





        23           MR. WARDEN:  OKAY.  I HAVE JUST A FEW





        24  MISCELLANEOUS THINGS IN CONCLUSION.  I DON'T THINK FINDING





        25  79 HAS ANYTHING TO DO WITH BARRIERS TO ENTRY IN BROWSERS.�
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         1  I DIDN'T UNDERSTAND THE REFERENCE TO AN AGREEMENT REACHED





         2  THAT PEOPLE SHOULD USE US AND NOT OTHERS.  NO SUCH





         3  AGREEMENT WAS REACHED THAT I KNOW OF.





         4           AND THE EVIDENCE REFERRED TO ON SPECIFIC INTENT





         5  OR THE FINDINGS SUPPOSEDLY BOLSTERING THAT IS SOMETHING





         6  ABOUT AN INTENT GOING INTO A MEETING IN JUNE '95 THAT





         7  DIDN'T RESULT IN ANYTHING.  AND THERE WERE YEARS OF WATER





         8  UNDER THE BRIDGE AND ACTIVITY IN THIS MARKET FOLLOWING





         9  THAT, AND THE COURT HAS FOUND IN PARTS OF THE FINDINGS





        10  THAT I REFERRED TO THAT WHAT MICROSOFT'S GOAL WAS WAS TO





        11  DENY NETSCAPE THE ABILITY TO MONOPOLIZE THE BROWSING





        12  BUSINESS.





        13           THE BROOKE CASE, WHICH WE BOTH RELIED ON AND





        14  WHICH IS IN THE BRIEFS, REQUIRES A SHOWING OF ABILITY TO





        15  CONTROL OUTPUT AS A PREDICATE FOR A FINDING OF RECOUPMENT.





        16  THERE IS NO FINDING THAT WE HAVE THAT ABILITY, AND WE





        17  DON'T.  THERE IS NO EVIDENCE IN THE RECORD THAT MICROSOFT





        18  CAN CONTROL THE OUTPUT OF OPERATING SYSTEMS, BROWSERS, OR





        19  ANY OTHER SOFTWARE.





        20           THE COURT:  IT CAN CONTROL THE OUTPUT OF WINDOWS?





        21           MR. WARDEN:  IT CAN CONTROL THE OUTPUT OF ITS





        22  PROPRIETARY PRODUCTS JUST AS GENERAL MOTORS CONTROLS THE





        23  OUTPUT OF CADILLACS, BUT WE CAN'T CONTROL THE OUTPUT OF





        24  THE PRODUCT.  ONLY OUR PRODUCT.





        25           THE COURT:  GENERAL MOTORS HAS COMPETITORS.�
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         1           MR. WARDEN:  WELL, WE HAVE PEOPLE WHO WOULD LIKE





         2  TO BE COMPETITORS, AND WE WISH THEM THE BEST OF LUCK IN





         3  TRYING.  AND IF OUR PEOPLE CONTINUE TO DO THE SAME KIND OF





         4  SOLID PRODUCT INNOVATION WORK THAT THEY HAVE DONE FOR 20





         5  YEARS, MAYBE THEY WON'T SUCCEED.





         6           THE COURT:  MAYBE NOT.





         7           MR. WARDEN:  NOW, ON CAUSATION--I WANT TO SAY





         8  THIS, AND THEN I'M THROUGH--A LOT OF NOTHING DOESN'T ADD





         9  UP TO SOMETHING.  THE GOVERNMENT IS STUCK WITH THE CHAIN





        10  OF SUPPOSITIONS THAT I REFERRED TO IN CLOSING MY DIRECT





        11  ARGUMENT.  THIS MIGHT HAPPEN, AND IF IT DID, THEN THIS





        12  MIGHT HAPPEN, AND IF THAT HAPPENED, THEN THIS MIGHT





        13  HAPPEN.  THAT'S NOT PROOF OF CAUSATION OF A SIGNIFICANT





        14  CONTRIBUTION TO THE MAINTENANCE OF MONOPOLY POWER FROM THE





        15  MISCELLANEOUS RAG-TAG ACTS THEY HAVE CHARGED IN THIS CASE.





        16  THANK YOU VERY MUCH, YOUR HONOR.





        17           THE COURT:  GENTLEMEN, AFTER TWO AND A HALF





        18  YEARS, IT'S STILL A PLEASURE.  WE WILL STAND IN RECESS.  I





        19  WOULD LIKE TO SEE COUNSEL VERY BRIEFLY IN CHAMBERS.





        20           (WHEREUPON, AT 4:05 P.M., THE HEARING WAS





        21  ADJOURNED.)
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        23





        24
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         1                   CERTIFICATE OF REPORTER





         2





         3           I, DAVID A. KASDAN, RMR-CRR, COURT REPORTER, DO





         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE





         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO





         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER





         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING





         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE





         9  PROCEEDINGS.





        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,





        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS





        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE





        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.





        14


                                    ______________________
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