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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND CIVIL

          4   ACTION 98-1233, STATE OF NEW YORK, ET AL. VERSUS MICROSOFT

          5   CORPORATION.

          6             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES,

          7   COUNSEL FOR THE PLAINTIFFS.

          8             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          9   WILLIAM NEUKOM, COUNSEL FOR THE DEFENDANT.

         10             THE COURT:  GOOD MORNING, GENTLEMEN.

         11             AND GOOD MORNING AGAIN TO YOU, MR. CHASE.  I

         12   REMIND YOU THAT YOU'RE STILL UNDER OATH.

         13             THE WITNESS:  THANK YOU, YOUR HONOR.  GOOD MORNING

         14   TO YOU AS WELL.

         15                       REDIRECT EXAMINATION

         16   BY MR. WARDEN:

         17   Q.  MR. CHASE, I'M GOING TO TOUCH BRIEFLY ON THE SUBJECT OF

         18   BROWSER REVIEWS WHICH MR. BOIES EXAMINED YOU ABOUT.  DO YOU

         19   RECALL THAT EXAMINATION?

         20   A.  YES, I DO.

         21   Q.  MR. BOIES ASKED YOU SOME QUESTIONS ABOUT GOVERNMENT

         22   EXHIBIT 1280, WHICH IS A CNET REVIEW OF IE AND NAVIGATOR.

         23   DO YOU RECALL THAT?

         24   A.  YES, I DO.

         25   Q.  AND I BELIEVE YOU TESTIFIED THAT CNET SUBSEQUENTLY
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          1   REVERSED ITS DECISION AND RECOMMENDED IE?

          2   A.  YES.

          3   Q.  DIRECTING YOUR ATTENTION TO DEFENDANT'S EXHIBIT 2183,

          4   WHICH IS PART OF THE EXHIBIT VOLUMES TO YOUR DIRECT

          5   TESTIMONY, IS THAT THE REVERSAL BY CNET?

          6   A.  YES, IT IS.  AS I EXPLAINED YESTERDAY, ORIGINALLY WHEN

          7   INTERNET EXPLORER 4 TECHNOLOGIES FIRST CAME OUT, THEY WERE

          8   REVIEWED VERSUS NAVIGATOR BY CNET, AND INTERNET EXPLORER 4

          9   GOT THE EDITOR'S CHOICE.

         10             LATER ON, CNET DID A SECOND REVIEW, WHICH IS THE

         11   ONE MR. BOIES SHOWED ME YESTERDAY IN WHICH THEY CHOSE

         12   NAVIGATOR.  AND NOW THEY DID A THIRD REVIEW, WHICH COMPARES

         13   INTERNET EXPLORER 4.01 TO COMMUNICATOR VERSION 4.5, AND THEY

         14   RECOMMEND INTERNET EXPLORER 4.01.

         15   Q.  DOES THAT MAKE CNET NOW CONSISTENT WITH THE BULK OF THE

         16   OTHER REVIEWS OF IE 4?

         17   A.  YES, IT DOES.  IN FACT, IF YOU TURN TO MY TESTIMONY

         18   AROUND PAGES 53 TO 55, I CITE SOME OF THE REVIEWS THAT WERE

         19   VERY FAVORABLE FOR INTERNET EXPLORER 4.  ALSO IN

         20   PARAGRAPH 133, I REFER TO THE SITUATION WITH CNET.

         21             THE REVIEWS WERE VERY STRONG -- VERY STRONG IN

         22   FAVOR OF INTERNET EXPLORER 4.  FOR EXAMPLE, I'LL PICK ONE

         23   HERE.  WINDOWS MAGAZINE CALLED IT THE PRODUCT OF THE YEAR

         24   FOR 1998 -- OR, ACTUALLY, MAY '97 THROUGH APRIL '98 IS THE

         25   TIME PERIOD -- AND SAID "OF THE THOUSANDS OF SOFTWARE
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          1   PRODUCTS INTRODUCED, UPGRADED OR ENHANCED IN THE PAST YEAR,

          2   NONE STANDS OUT AS PROFOUNDLY AS MICROSOFT'S INTERNET

          3   EXPLORER 4."  AND IT GOES ON TO TALK ABOUT SOME OTHER

          4   THINGS.

          5             SO WHILE NAVIGATOR WAS A FINE PRODUCT, INTERNET

          6   EXPLORER 4 DOMINATED THE REVIEWS.  THE TECHNOLOGY WAS VERY

          7   WELL-RECEIVED.  AND I THINK THAT INFLUENCED OUR SHARE GAINS

          8   VERY FAVORABLY.

          9   Q.  AND A GREAT NUMBER OF REVIEWS ARE ATTACHED TO YOUR

         10   TESTIMONY AS EXHIBITS; ISN'T THAT CORRECT?

         11   A.  THAT'S CORRECT.  YOU COULD READ THE REVIEWS.  THERE'S

         12   EXCERPTS FROM THE REVIEWS IN MY TESTIMONY AND THE FULL

         13   REVIEWS ARE IN THE EXHIBITS.

         14             MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND

         15   OFFER INTO EVIDENCE WHAT HAS BEEN MARKED AS DEFENDANT'S

         16   EXHIBIT 2355, A REVIEW FROM THE ZDNET WEB SITE DATED

         17   JANUARY 19, 1999 AND ENTITLED "PERFECT BROWSER."

         18   BY MR. WARDEN:

         19   Q.  WHILE MR. BOIES IS READING IT, PERHAPS YOU CAN TELL ME

         20   WHAT THIS IS, MR. CHASE.

         21   A.  THIS IS A REVIEW -- A TECHNICAL REVIEW OF THE SECOND

         22   BETA OF INTERNET EXPLORER 5.0 AND THE SHIPPING COPY OF

         23   NETSCAPE NAVIGATOR 4.5.

         24             MR. BOIES:  DID YOU OFFER IT?

         25             MR. WARDEN:  YES, I DID OFFER IT.
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          1             MR. BOIES:  NO OBJECTION, YOUR HONOR.

          2             THE COURT:  ALL RIGHT.  DEFENDANT'S 2355 IS

          3   ADMITTED.

          4                                   (WHEREUPON, DEFENDANT'S

          5                                   EXHIBIT NUMBER 2355 WAS

          6                                   RECEIVED IN EVIDENCE.)

          7   BY MR. WARDEN:

          8   Q.  MR. CHASE, PLEASE TAKE A LOOK AT THE SECOND HALF OF THE

          9   FIRST PARAGRAPH WHICH READS, "IF YOU CHOOSE A MICROSOFT

         10   BROWSER, YOU'LL REALLY UPGRADE YOUR COPY OF WINDOWS WITH A

         11   FAR-REACHING SET OF INTERNET COMPONENTS.  IF YOU USE

         12   COMMUNICATOR'S NEW NAVIGATOR BROWSER, ON THE OTHER HAND,

         13   YOU'LL FIND YOURSELF PUSHED, PULLED, TUGGED AND OCCASIONALLY

         14   DRAGGED KICKING AND SCREAMING TO NETSCAPE'S NETCENTER

         15   PORTAL."

         16             IS THAT STATEMENT BY THIS REVIEWER CONSISTENT WITH

         17   YOUR TESTIMONY?

         18   A.  YES, IT IS, IN THAT THE INTERNET TECHNOLOGIES THAT WE'VE

         19   DISCUSSED IN THIS CASE ARE AN UPGRADE TO WINDOWS, AND THAT

         20   THEY'VE BEEN VERY WELL-RECEIVED BY MANY CUSTOMERS AND

         21   REVIEWERS, AND ALSO IN THE SENSE THAT NETSCAPE NAVIGATOR HAS

         22   SHIFTED ITS BUSINESS MODEL AND FOCUS TO ITS PORTAL, WHICH IS

         23   THE DEFAULT SITE YOU GET TO WHEN YOU USE NETSCAPE NAVIGATOR.

         24             IN SHIFTING THEIR BUSINESS TO THE PORTAL, NETSCAPE

         25   HAS ALSO MANAGED TO INCREASE ITS REVENUE IN THAT REGARD.
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          1   THEIR REVENUE ENDING OCTOBER 1998 WAS ABOUT 130 MILLION,

          2   WHICH I BELIEVE WAS ABOUT A 50 -- 5-0 -- 50 PERCENT INCREASE

          3   VERSUS THE PREVIOUS YEAR.

          4   Q.  NOW, IF YOU'LL DIRECT YOUR ATTENTION, PLEASE, TO THE

          5   PARAGRAPH THAT BEGINS ON THE LAST LINE OF THE FIRST PAGE

          6   ABOUT NAVIGATOR 4.5.  DO YOU SEE THAT?

          7   A.  THE ONE THAT SAYS "NAVIGATOR'S 4.5 USER INTERFACE."

          8   Q.  EXACTLY.  TURN THE PAGE AND GO TO THE LAST SENTENCE OF

          9   THAT PARAGRAPH, WHICH READS, "WE WERE STARTLED, THOUGH, TO

         10   DISCOVER A DIRTY TRICK -- THE DEFAULT NAVIGATOR SETUP

         11   BRAZENLY RESETS INTERNET EXPLORER'S STARTUP PAGE AND SEARCH

         12   OPTIONS AS WELL."

         13             WHAT IS THE DIRTY TRICK THAT'S BEING REFERRED TO

         14   THERE?

         15   A.  WHAT THIS MEANS IS THAT WHEN YOU INSTALL NETSCAPE

         16   COMMUNICATOR 4.5, THE DEFAULT SETTINGS NOT ONLY CHANGE YOUR

         17   START PAGE FOR NETSCAPE NAVIGATOR AND NOT ONLY CHANGE YOUR

         18   SEARCH DEFAULTS IN NETSCAPE NAVIGATOR, THEY CHANGE THEM IN

         19   INTERNET EXPLORER 4 AS WELL, SO THAT WHEN YOU LAUNCH -- IF

         20   YOU'RE USING TWO BROWSERS, WHICH MANY PEOPLE DO, AND YOU

         21   LAUNCH INTERNET EXPLORER, YOU'LL END UP WITH THE NETSCAPE

         22   SITE AS YOUR DEFAULT SITE.  YOU'LL END UP WITH THE NETSCAPE

         23   SEARCH AS YOUR DEFAULT SEARCH.

         24             AND THAT HAS BEEN NOT SO WARMLY RECEIVED BY MANY

         25   REVIEWERS.  AND THAT WAS SHOWN ON THE VIDEO AS WELL.
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          1   Q.  WHAT'S THE BOTTOM LINE IN THIS REVIEW, MR. CHASE?

          2   A.  THE BOTTOM LINE ON THIS REVIEW -- LET ME SEE IF I CAN

          3   FIND IT HERE -- IS THAT MICROSOFT INTERNET EXPLORER

          4   RECEIVED -- 5.0 RECEIVED FIVE STARS AND WAS CALLED THE

          5   FASTEST, MOST FLEXIBLE BROWSER YOU COULD FIND.

          6             AND IT TALKS ABOUT MANY OF THE OTHER THINGS.  IT

          7   SAYS "IE EARNED OUR UNQUALIFIED RECOMMENDATION FOR EVERYONE

          8   EXCEPT DIE-HARD NETSCAPE PARTISANS."  THAT'S ON PAGE 4.

          9   Q.  TAKE A LOOK AT PAGE 3 OF THIS, AT THE LAST PARAGRAPH ON

         10   THAT PAGE.  DO YOU SEE THAT, WHERE IT SAYS "BECAUSE IE 5 IS

         11   COMPLETELY COMPONENT BASED, DEVELOPERS CAN ADD CUSTOM

         12   CONTROLS, CALLED WEB ACCESSORIES, THAT PLUG INTO THE

         13   EXPLORER BAR OR INTO A PREDEFINED SLOT ALONG THE BOTTOM OF

         14   THE WINDOW"?

         15             WHO ARE THE DEVELOPERS REFERRED TO THERE?

         16   A.  IN THIS CASE, DEVELOPERS COULD REFER TO PEOPLE WHO ARE

         17   BUILDING WEB SITES OR PEOPLE WHO ARE CREATING THEIR OWN

         18   CUSTOMIZED BROWSERS OR SORT OF PORTAL SITES.

         19   Q.  AND WHAT IS THE ADVANTAGE THAT IT SAYS THEY HAVE HERE?

         20   A.  SO LET ME GIVE AN EXAMPLE TO TRY TO BRING IT HOME.  ONE

         21   OF THE NICE THINGS ABOUT INTERNET EXPLORER 5 -- ITS

         22   TECHNOLOGY -- IS YOU COULD ADD IN YOUR OWN SORT OF

         23   ACCESSORIES.  SO, FOR EXAMPLE, LET'S SAY YOU'RE A SEARCH

         24   SITE.  YOU COULD CREATE YOUR SPECIAL TECHNOLOGY TO ADD YOUR

         25   OWN SEARCH WINDOW RIGHT TO INTERNET EXPLORER 5.  AND THAT
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          1   WAY, IF A USER REALLY LIKES YOUR SEARCH, IT COULD BE VERY

          2   CENTRAL TO THE WAY YOU NAVIGATE THE WEB BECAUSE IT

          3   INTEGRATES RIGHT INTO THE INTERNET EXPLORER 5 BROWSING

          4   EXPERIENCE.

          5             INTERESTINGLY ENOUGH, AS THIS ARTICLE POINTS OUT,

          6   NETSCAPE HAS ACTUALLY TAKEN ADVANTAGE OF OUR ARCHITECTURE --

          7   OF THAT TECHNOLOGY -- TO ADD IN THEIR OWN CAPABILITIES TO

          8   INTERNET EXPLORER.  SO THAT IF THERE IS AN INTERNET EXPLORER

          9   USER WHO WANTS TO TAKE ADVANTAGE OF CERTAIN NETSCAPE

         10   FUNCTIONALITIES OR A NETSCAPE SITE, THEY HAVE A METHOD TO

         11   PLUG THEIR FUNCTIONALITY INTO OUR TECHNOLOGY.

         12   Q.  OKAY.  GOING TO A DIFFERENT TOPIC, MR. BOIES ASKED YOU

         13   LAST WEEK SOME QUESTIONS ABOUT PARAGRAPH 170 OF YOUR

         14   TESTIMONY WHERE YOU STATE THAT 12.4 MILLION COPIES OF

         15   COMMUNICATOR WERE DOWNLOADED TO USERS IN JULY AND AUGUST OF

         16   1998.  DO YOU RECALL THOSE QUESTIONS?

         17   A.  YES, I DO.

         18   Q.  ON WHAT IS THAT 12.4 MILLION NUMBER IN YOUR TESTIMONY

         19   BASED?

         20   A.  IT IS BASED ON NETSCAPE PUBLIC STATEMENTS.

         21             MR. WARDEN:  I PLACE BEFORE THE WITNESS

         22   DEFENDANT'S EXHIBIT 7 IN EVIDENCE.  IT IS A SEPTEMBER 2,

         23   1998 NETSCAPE PRESS RELEASE.

         24   BY MR. WARDEN:

         25   Q.  MR. CHASE, WOULD YOU PLEASE TAKE A LOOK AT THE SECOND
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          1   SENTENCE OF THE SECOND PARAGRAPH OF THE PRESS RELEASE, WHICH

          2   READS, "SINCE JULY, NETSCAPE ESTIMATES THAT MORE THAN 12.4

          3   MILLION COPIES OF ITS MARKET-LEADING NETSCAPE COMMUNICATOR

          4   AND NAVIGATOR CLIENT SOFTWARE HAVE BEEN DOWNLOADED FROM

          5   NETCENTER AND LICENSED MIRROR SITES."

          6             IS THAT THE SOURCE OF THE 12.4 MILLION NUMBER IN

          7   YOUR TESTIMONY?

          8   A.  YES, IT IS.  AND THE FOLLOWING SENTENCE IS THE SOURCE OF

          9   THE 26 MILLION NUMBER THAT WE DISCUSSED.

         10   Q.  WHEN YOU PREPARED YOUR WRITTEN DIRECT TESTIMONY OR DO

         11   YOU NOW -- IN EITHER CASE -- HAVE ANY REASON TO BELIEVE THAT

         12   NETSCAPE WAS ATTEMPTING TO MISLEAD THE MARKETS WHEN IT MADE

         13   THIS ANNOUNCEMENT ON SEPTEMBER 2, 1998?

         14   A.  NO.  I HAVE NO REASON TO BELIEVE THAT WHATSOEVER.

         15             MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND

         16   OFFER INTO EVIDENCE DEFENDANT'S EXHIBIT 2364, A FEBRUARY 9,

         17   1999 AOL PRESS RELEASE PRINTED OFF THE AOL.COM WEB SITE.

         18             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         19             THE COURT:  DEFENDANT'S 2364 IS ADMITTED.

         20                                   (WHEREUPON, DEFENDANT'S

         21                                   EXHIBIT NUMBER 2364 WAS

         22                                   RECEIVED IN EVIDENCE.)

         23   BY MR. WARDEN:

         24   Q.  MR. CHASE, I DIRECT YOUR ATTENTION TO THE FIRST TWO

         25   PARAGRAPHS OF THIS DOCUMENT WHICH READ, "AMERICA ONLINE,
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          1   INC., THE WORLD'S LARGEST INTERNET PROVIDER, SAID ON TUESDAY

          2   ITS MEMBERSHIP NOW EXCEEDS 16 MILLION.  THE COMPANY SAID IT

          3   TOOK ONLY FIVE WEEKS TO ADD ITS MOST RECENT 1 MILLION

          4   SUBSCRIBERS, ITS FASTEST SUCH JUMP EVER."

          5             DO THESE STATEMENTS HAVE ANY BEARING ON YOUR

          6   TESTIMONY ABOUT THE EASE OF DISTRIBUTING SOFTWARE?

          7   A.  YES, THEY DO.  AS I TESTIFIED TO, IT IS VERY EASY TO

          8   DISTRIBUTE SOFTWARE.  YOU CAN DO SO VIA DOWNLOADS, VIA NEW

          9   P.C.'S, VIA INTERNET SERVICE PROVIDERS, VIA RETAIL, VIA WHAT

         10   WE SOMETIMES REFER TO AS CARPET BOMBING, WHICH MEANS WIDELY

         11   DISTRIBUTING -- WIDELY AND BROADLY DISTRIBUTING CD'S AND

         12   DISKS.

         13             AND, IN FACT, AOL HAS BEEN A MARKET LEADER IN

         14   USING THAT LATTER METHOD TO HELP GROW ITS SERVICE VERY

         15   SIGNIFICANTLY, AS THEY HAVE DROPPED CD'S AND DISKS IN HUGE

         16   NUMBERS.  AND, IN FACT, AT ONE POINT I RECALL ACTUALLY AOL

         17   TELLING US THAT THEY HAD PURCHASED MORE DISKS THAN ANYBODY

         18   IN THE WORLD ONE YEAR.

         19             AOL'S SUCCESS DISTRIBUTING SOFTWARE, OF COURSE,

         20   GOES TO OTHER PEOPLE AS WELL.  NETSCAPE ANNOUNCED MULTIPLE

         21   TIMES THAT THEY HAVE OR WOULD DISTRIBUTE OVER 100 MILLION

         22   COPIES OF NETSCAPE NAVIGATOR, RECENTLY, IN THE FALL OF '98,

         23   ANNOUNCING A PROGRAM WHERE THEY WOULD DISTRIBUTE 156 MILLION

         24   COPIES OF ITS BROWSER, WHICH IS MORE THAN EVEN THE NUMBER OF

         25   PEOPLE ON THE WORLD WIDE WEB.
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          1             SO AMERICA ONLINE AND NETSCAPE AND OTHERS HAVE

          2   SHOWN THAT IT'S VERY EASY TO DISTRIBUTE SOFTWARE.  AND THIS

          3   SPECIFIC RELEASE REINFORCES THAT.

          4   Q.  NOW, LET'S GO BACK TO THE NEGOTIATION OF THE CONTRACT

          5   WITH AOL.  YOU STATED IN PARAGRAPH 3 OF YOUR DIRECT THAT

          6   MICROSOFT'S SUPERIOR TECHNOLOGY WAS A CRITICAL FACTOR IN

          7   AOL'S CHOICE.  AND YOU MAY RECALL MR. BOIES PRESENTING A

          8   DIFFERENT VIEW BASED ON PARAGRAPH 25 OF MR. COLBURN'S

          9   WRITTEN DIRECT TESTIMONY WHERE HE SAID THE OLS FOLDER WAS

         10   THE SINE QUA NON -- MY WORDS, NOT HIS.  DO YOU RECALL THAT?

         11   A.  YES, I DO.

         12   Q.  WHAT IS THE BASIS FOR YOUR TESTIMONY THAT MICROSOFT'S

         13   SUPERIOR TECHNOLOGY WAS A CRITICAL FACTOR IN AOL'S DECISION?

         14   A.  THE BASIS FOR MY TESTIMONY IS THAT MR. COLBURN TOLD ME

         15   THAT DIRECTLY.  ABOUT A WEEK OR SO AFTER WE CONCLUDED THE

         16   MARCH AGREEMENT, MR. COLBURN AND I HAD LUNCH.  IT WAS ONE OF

         17   THOSE LUNCHES WHERE WE WERE TALKING ABOUT THE THINGS THAT

         18   HAD TRANSPIRED DURING THE NEGOTIATIONS, AND IT WAS ONE OF

         19   THOSE LUNCHES WHERE PEOPLE WERE BEING VERY CANDID WITH ONE

         20   ANOTHER ABOUT EVERYTHING THAT HAD HAPPENED DURING THE

         21   PERIOD.

         22             AND I ASKED MR. COLBURN DIRECTLY WHY THEY HAD

         23   CHOSEN INTERNET EXPLORER TECHNOLOGIES INSTEAD OF NETSCAPE

         24   NAVIGATOR, AND MR. COLBURN TALKED FOR A WHILE ABOUT HOW OUR

         25   TECHNOLOGY WAS BETTER.  HE TALKED FOR A WHILE ABOUT THE
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          1   SEAMLESS EXPERIENCE THAT IT WOULD PROVIDE.  HE TALKED FOR A

          2   WHILE ABOUT HOW THAT WOULD ALLOW AOL TO HAVE THE BRANDING

          3   THAT IT WANTED WITH ITS CLIENT TECHNOLOGY.

          4             AND SO WHILE THE OLS FOLDER MAY HAVE BEEN

          5   IMPORTANT FOR AOL, IT DID NOT COME UP AT ALL IN THAT

          6   CONVERSATION.  HE FOCUSED ON ALL THOSE OTHER THINGS.

          7             IN ADDITION, THAT'S CONSISTENT WITH WHAT THEIR

          8   TECHNICAL LEADERS HAVE TOLD US.  THEIR TECHNICAL TEAM TOLD

          9   US MULTIPLE TIMES THAT WE HAD BETTER TECHNOLOGY, AND THAT

         10   WAS THE KEY PART OF THE DEAL.

         11             AND, FINALLY, IT'S ALSO CONSISTENT WITH MANY

         12   PUBLIC STATEMENTS OF AOL EXECUTIVES, INCLUDING STEVE CASE

         13   HIMSELF, WHERE THEY'VE TALKED ABOUT HOW OUR TECHNOLOGY WAS A

         14   VERY KEY REASON WHY THEY ARE WORKING WITH MICROSOFT.

         15             WE HAD A VERY UNIQUE ADVANTAGE WITH OUR

         16   COMPONENTIZED TECHNOLOGY THAT MADE IT MUCH EASIER FOR AOL TO

         17   INTEGRATE BROWSING TECHNOLOGY INTO ITS SOFTWARE, AND THAT

         18   UNIQUE ADVANTAGE WAS A VERY IMPORTANT CONSIDERATION IN THEM

         19   CHOOSING MICROSOFT'S TECHNOLOGY.

         20   Q.  NOW, MR. COLBURN SAYS AT PARAGRAPH 26 OF HIS WRITTEN

         21   DIRECT THAT TECHNICAL FACTORS WERE LESS SIGNIFICANT

         22   CONSIDERATIONS IN AOL'S MIND, AND AT PARAGRAPH 33 HE SAYS

         23   THEY VIEWED NAVIGATOR AND IE AS COMPARABLE.

         24             ARE THOSE STATEMENTS IN HIS DIRECT TESTIMONY

         25   CONSISTENT WITH WHAT HE SAID TO YOU AT THE TIME?
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          1   A.  NO, THEY ARE NOT AT ALL.  AS I STATED ALREADY, HE TOLD

          2   ME PERSONALLY, AS WELL AS THE MANY PUBLIC STATEMENTS BY AOL

          3   PERSONNEL AND THE STATEMENTS THAT THEY HAD RELAYED TO OUR

          4   TECHNICAL TEAM, THAT OUR TECHNOLOGY WAS A KEY REASON.

          5             IT'S IMPORTANT TO RECOGNIZE THAT NOW, ALMOST THREE

          6   YEARS AFTER WE SIGNED THE MARCH 1996 AGREEMENT, NETSCAPE

          7   STILL DOES NOT HAVE A COMMERCIAL SHIPPING VERSION OF

          8   COMPONENTIZED BROWSER TECHNOLOGY.  THAT WAS A KEY ADVANTAGE

          9   AND IS A KEY ADVANTAGE FOR INTERNET EXPLORER.

         10   Q.  NOW, ASIDE FROM THE THINGS YOU HAVE TALKED ABOUT, DID

         11   MR. COLBURN MENTION ANYTHING ELSE IN HIS CONVERSATIONS WITH

         12   YOU THAT ACCOUNTED FOR AOL'S DECISION?

         13   A.  YES, HE DID.  HE SAID THAT AOL HAD DIFFICULTY WORKING

         14   WITH NETSCAPE, THAT THEY WERE ARROGANT AND THAT THEY WOULD

         15   PUT A DEAL ON THE TABLE AND TAKE A DEAL OFF THE TABLE AND

         16   PUT THE DEAL ON THE TABLE AND TAKE THE DEAL OFF THE TABLE.

         17             AND HE WENT ON FOR QUITE A WHILE ABOUT HIS

         18   FRUSTRATION WORKING WITH NETSCAPE.  HE TALKED ABOUT THEM IN

         19   UNFLATTERING TERMS AND REPEATED OFTEN HOW ARROGANT AND

         20   DIFFICULT THEY WERE TO WORK WITH.  WE HAD HEARD THAT IN

         21   OTHER PLACES AS WELL.

         22   Q.  I PLACE BEFORE THE WITNESS DEFENDANT'S EXHIBIT 1546,

         23   WHICH IS IN EVIDENCE.  AND HERE I WANT TO DIRECT YOUR

         24   ATTENTION TO THE E-MAIL IN THE MIDDLE OF THE PAGE,

         25   MR. CHASE, WHICH IS FROM JOHN LUDWIG TO BEN SLIVKA AND YOU
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          1   WITH COPIES TO OTHERS.  DO YOU SEE THAT E-MAIL?

          2   A.  YES, I DO.

          3   Q.  WHO IS JOHN LUDWIG?

          4   A.  JOHN LUDWIG AT THIS TIME WAS SORT OF THE TECHNICAL

          5   LEADER IN IE TECHNOLOGIES.

          6   Q.  THIS E-MAIL READS, "I SPOKE WITH HAWKINS THIS A.M."  CAN

          7   YOU TELL US AGAIN WHO HAWKINS IS?

          8   A.  "HAWKINS" REFERS TO BILL HAWKINS WHO IS A SENIOR

          9   TECHNICAL PERSON AT AOL.

         10   Q.  "HE THINKS THE DEAL IS DONE.  HE KNOWS OF NO HICCUPS.

         11   HE SAID THAT ONE OF THE BIG FACTORS WAS HOW EASY IT WAS TO

         12   WORK WITH BRADC" -- WHO'S THAT?

         13   A.  THAT'S ME.

         14   Q.  -- "AND BENS" -- WHO'S THAT?

         15   A.  THAT'S BEN SLIVKA.  BEN WORKED FOR JOHN AND LED A LOT OF

         16   THE INTERNET EXPLORER EFFORTS, PARTICULARLY FOR WINDOWS.

         17   Q.  -- "AND DONBRAD" -- NOW, WHO IS DONBRAD?

         18   A.  "DONBRAD" STANDS FOR -- IS THE E-MAIL NAME FOR DON

         19   BRADFORD, WHO WAS THE LEAD OF THE MACINTOSH INTERNET

         20   TECHNOLOGIES.

         21   Q.  -- "AND HOW HARD IT WAS TO WORK WITH NETSCAPE.  HE

         22   DESCRIBED THE NETSCAPE TEAM AS A BUNCH OF, QUOTE, `ROCK

         23   STARS,' CLOSE QUOTE.  HE SAID RAM" -- WHO'S RAM?

         24   A.  RAM SHRIRAM IS ONE OF THE LEAD NEGOTIATORS AT NETSCAPE.

         25   Q.  -- "KEPT CHANGING THE DEAL ON THEM.  HE SAID DOERR'S NS
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          1   PUSHING COULDN'T OVERCOME THE FACT THAT NETSCAPE WAS

          2   IMPOSSIBLE TO DEAL WITH."

          3             NOW, FIRST, IS WHAT'S REPORTED HERE CONSISTENT

          4   WITH YOUR CONVERSATION WITH MR. COLBURN?

          5   A.  YES, IT IS.  AND IT'S CONSISTENT WITH MANY OTHER

          6   CONVERSATIONS AS WELL.

          7             FOR EXAMPLE, IN MY TESTIMONY, TO PICK ONE EXAMPLE,

          8   STEVE CASE ACTUALLY TOLD BRAD SILVERBERG HOW DIFFICULT IT

          9   WAS FOR THEM TO WORK WITH AOL -- I MEAN, FOR AOL TO WORK

         10   WITH NETSCAPE.  AND ON PAGE 22 OF MY TESTIMONY IS A QUOTE

         11   WHERE MR. CASE IS TALKING ABOUT HOW -- HE TOLD

         12   MR. SILVERBERG THAT "HE HAD ASKED RICK SCHELL, THEN

         13   NETSCAPE'S SENIOR VICE PRESIDENT FOR CLIENT DEVELOPMENT, FOR

         14   PARTICULAR FEATURES IN ORDER TO ADAPT NETSCAPE'S WEB

         15   BROWSING SOFTWARE FOR AOL'S USE."

         16             AND MR. CASE -- "ACCORDING TO MR. CASE,

         17   MR. SCHELL'S RESPONSE WAS" -- I'M ON THE BOTTOM OF 22 --

         18   "YOU'LL GET WHAT WE GIVE YOU WHEN WE GIVE IT TO YOU, IF WE

         19   DECIDE TO GIVE IT TO YOU."  AND MR. CASE SAID HE WAS TAKEN

         20   ABACK BY THAT.

         21             SO THAT WAS THE TYPE OF SITUATION THAT WE OFTEN

         22   HEARD ABOUT WHEN PEOPLE WERE WORKING WITH NETSCAPE, AND AOL

         23   TOLD US THAT A LOT, TOO.

         24   Q.  NOW, IN THE LAST SENTENCE, THERE'S A REFERENCE TO

         25   "DOERR'S NS" -- NETSCAPE PUSHING.
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          1             DO YOU UNDERSTAND THAT REFERENCE?

          2   A.  YES, I DO.

          3   Q.  WHAT DOES IT MEAN?

          4   A.  "NS" STANDS FOR NETSCAPE.  JOHN DOERR IS A LEADING

          5   VENTURE CAPITALIST AT ONE OF THE MORE POWERFUL VENTURE

          6   CAPITALIST FIRMS IN THE SILICON VALLEY, KLEINER PERKINS.

          7   KLEINER PERKINS HAS FUNDED MANY OF THE LEADING COMPANIES IN

          8   THE SILICON VALLEY, AND ALSO A MEMBER OF THE BOARD OF

          9   DIRECTORS OF COMPANIES SUCH AS AOL, SUN AND NETSCAPE.

         10             SO MR. HAWKINS IS INDICATING THAT MR. DOERR WAS

         11   PUSHING FOR AOL, WHICH DOERR'S COMPANY WAS ON THE BOARD OF,

         12   TO WORK WITH ANOTHER JOHN DOERR COMPANY, WHICH WAS NETSCAPE.

         13   Q.  NOW, MR. COLBURN ALSO SUGGESTS IN HIS DIRECT, PARAGRAPHS

         14   26 AND 28, THAT AOL WAS SEEKING SOME KIND OF, QUOTE,

         15   "BROWSER NEUTRALITY," CLOSE QUOTE.

         16             IS THAT CONSISTENT WITH WHAT HE SAID TO YOU AT THE

         17   TIME?

         18   A.  ABSOLUTELY NOT.  THE ENTIRE TENOR OF THE NEGOTIATIONS

         19   WAS ALWAYS THAT AOL WOULD CHOOSE ONE PRIMARY TECHNOLOGY

         20   VENDOR, EITHER MICROSOFT OR NETSCAPE.  AND NEVER WAS THERE

         21   ANY DISCUSSION OF THEM WANTING TO HAVE BROWSER NEUTRALITY.

         22   THEY DID WANT TO PROVIDE SOME CHOICE TO CUSTOMERS, BUT THE

         23   WHOLE TENOR OF THE DISCUSSIONS WAS THAT SOMEONE WAS GOING TO

         24   WIN THE AOL DEAL AND IT WAS GOING TO EITHER BE MICROSOFT OR

         25   NETSCAPE.

                                                                              19

          1   Q.  NOW, THE AOL AGREEMENT IS IN EVIDENCE, AND IT REFLECTS

          2   THE FACT THAT AOL HAD THE RIGHT TO TERMINATE ITS

          3   DISTRIBUTION AND PROMOTION OBLIGATIONS ON DECEMBER 31, 1998.

          4   DOES THAT CORRESPOND WITH YOUR UNDERSTANDING?

          5   A.  YES, IT DOES.

          6   Q.  DID AOL EXERCISE THAT OPTION?

          7   A.  NO.  AOL DID NOT EXERCISE THAT OPTION.

          8   Q.  NOW, IT HAS BEEN SUGGESTED THAT THAT'S BECAUSE AOL

          9   DIDN'T WANT TO LOSE ITS PLACE IN THE OLS FOLDER.  DO YOU

         10   AGREE WITH THAT?

         11   A.  NO, I DO NOT AGREE WITH THAT.  FIRST OFF, AOL HAS

         12   CONTINUED TO DO DEALS WITH P.C. MANUFACTURERS IN LARGE

         13   NUMBERS AFTER WE SIGNED THE OLS DEAL.  AND IN MANY OF THOSE

         14   DEALS, THEY ARE RIGHT ON THE WINDOWS DESKTOP.

         15             I BELIEVE THE REASON AOL DID NOT TERMINATE THE

         16   PROMOTIONAL SECTION OF THE CONTRACT, AS THEY HAD THE RIGHT

         17   TO DO IT -- AS THEY HAD THE RIGHT TO AT THE END OF DECEMBER

         18   '98, IS BECAUSE, AS I STATED EARLIER, EVEN ALMOST THREE

         19   YEARS SINCE WE SIGNED THE ORIGINAL DEAL, NETSCAPE STILL DOES

         20   NOT HAVE A SHIPPING COMMERCIAL VERSION OF COMPONENTIZED

         21   BROWSER TECHNOLOGY.  SO THERE ISN'T ANYTHING FOR AOL TO USE

         22   RIGHT NOW.

         23             HOWEVER, I ALSO THINK A VERY KEY REASON IS THAT

         24   AOL RECOGNIZES THAT MICROSOFT IS A VERY VIGOROUS COMPETITOR

         25   OF THEIRS.  AND AOL ALSO RECOGNIZES THAT IF THEY WERE TO
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          1   ANNOUNCE THAT THEY ARE GOING TO USE NETSCAPE'S TECHNOLOGY IN

          2   THEIR CLIENT SOFTWARE, PEOPLE WOULD INTERNALIZE THAT OUR

          3   SHARE -- OUR USAGE SHARE -- WOULD DROP DRAMATICALLY TO ABOUT

          4   30 PERCENT, AND NETSCAPE'S USAGE SHARE WOULD INCREASE

          5   SIGNIFICANTLY TO JUST BELOW 70 PERCENT.

          6             THAT KIND OF SHIFT WOULD BE INCONSISTENT WITH

          7   AOL'S DESIRE TO SUPPORT THE GOVERNMENT'S POSITION IN THIS

          8   CASE, AND AS SOMEONE WHO WANTS TO COMPETE WITH MICROSOFT, I

          9   BELIEVE THEY WERE VERY CAREFUL NOT TO DO THAT.

         10   Q.  DESPITE THOSE FACTORS, DO YOU THINK THEY EVENTUALLY WILL

         11   SWITCH TO NAVIGATOR FOR THEIR CLIENT SOFTWARE?

         12   A.  YES, I BELIEVE AOL WILL SWITCH TO NETSCAPE NAVIGATOR

         13   TECHNOLOGY FOR THEIR SOFTWARE.  THEY NEED SOME TIME TO GET

         14   THAT SOFTWARE COMPONENTIZED AND TO MEET ALL THEIR TECHNICAL

         15   REQUIREMENTS.  AND THEN I BELIEVE IT'S INEVITABLE THAT THEY

         16   WILL SWITCH.  THEY SPENT $7 BILLION.  I ALMOST CAN'T SAY IT.

         17   THEY SPENT $7 BILLION TO PURCHASE NETSCAPE TECHNOLOGY.  ONE

         18   OF THE KEY ASSETS THEY PURCHASED IS THAT BROWSER TECHNOLOGY.

         19   AND I CAN'T IMAGINE THAT THEY WOULDN'T USE THAT FOR THEIR

         20   OWN AOL CLIENT.

         21             AND, IN FACT, READING SOME RECENT INFORMATION IN

         22   THE WALL STREET JOURNAL AND IN SUN'S 10-Q FURTHER REINFORCES

         23   MY BELIEF IN THAT REGARD.

         24   Q.  AND WHO OWNS COMPUSERVE?

         25   A.  YES.  AOL ALSO OWNS COMPUSERVE.
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          1   Q.  DO YOU THINK THEY'LL SWITCH AS WELL?

          2   A.  YES.  I BELIEVE AOL WILL ALSO MOVE ITS COMPUSERVE

          3   MEMBERS OVER TO THEIR OWN TECHNOLOGIES, THE NETSCAPE

          4   TECHNOLOGIES, WHICH WILL FURTHER INCREASE NETSCAPE

          5   NAVIGATOR'S SHARE AND REDUCE INTERNET EXPLORER'S SHARE.

          6             MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND

          7   OFFER INTO EVIDENCE TWO DOCUMENTS, DEFENDANT'S EXHIBIT 2367,

          8   WHICH IS THE WALL STREET JOURNAL REPORT ON THE SUN 10-Q TO

          9   WHICH THE WITNESS REFERRED, AND DEFENDANT'S EXHIBIT 2368,

         10   WHICH IS SUN'S REPORT TO THE SEC ON THE FORM 10-Q REFERRED

         11   TO IN THE ARTICLE.

         12             ATTACHED TO THE FORM 10-Q, YOUR HONOR, AS AN

         13   EXHIBIT, IS A REDACTED COPY OF A NOVEMBER 23, 1998 STRATEGIC

         14   DEVELOPMENT AND MARKETING AGREEMENT BETWEEN SUN AND AOL.

         15             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         16             THE COURT:  DEFENDANT'S 2367 AND 2368 ARE

         17   ADMITTED.

         18                                   (WHEREUPON, DEFENDANT'S

         19                                   EXHIBIT NUMBERS 2367 AND

         20                                   2368 WERE RECEIVED IN

         21                                   EVIDENCE.)

         22   BY MR. WARDEN:

         23   Q.  OKAY, MR. CHASE, LOOKING AT THE WALL STREET JOURNAL

         24   ARTICLE FIRST, I DIRECT YOUR ATTENTION TO THE PARAGRAPH THAT

         25   BEGINS AT THE END OF THE FIRST COLUMN.  DO YOU SEE THAT?
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          1   A.  YES, I DO.

          2   Q.  "IN ADDITION TO CREATING NEW VERSIONS OF NETSCAPE'S

          3   COMMUNICATOR SOFTWARE, INCLUDING ONE SPECIFICALLY FOR AOL,

          4   THE TWO COMPANIES" -- THAT'S AOL AND SUN -- "ARE COMMITTED

          5   TO CREATING WHAT THE DOCUMENTS DESCRIBE AS A, QUOTE, `NEW

          6   BROWSER,' CLOSE QUOTE, WHICH WOULD COMPETE WITH MICROSOFT

          7   CORP. PRODUCTS.  MOST DETAILS OF THE BROWSER PROJECT WERE

          8   DELETED FROM THE PUBLIC VERSION OF THE AGREEMENT, BUT IT

          9   APPEARS TO CONSIST OF BROWSER COMPONENTS THAT COULD BE

         10   INTEGRATED INTO AOL SERVICES AND ADAPTED FOR SMALLER DIGITAL

         11   DEVICES."

         12             THEN GO AHEAD AND LOOK AT THE SAME TIME AT THE

         13   LAST PARAGRAPH OF THE ARTICLE, WHICH READS, "THE AGREEMENT

         14   DOESN'T REQUIRE AOL TO BREAK ITS CONTRACT WITH MICROSOFT,

         15   UNDER WHICH AOL INCLUDES THE INTERNET EXPLORER BROWSER WITH

         16   ITS ONLINE SERVICE.  THE CONTRACT SAYS AOL HAS NO PLANS TO

         17   REPLACE INTERNET EXPLORER WITH THE, QUOTE, `NEW BROWSER,'

         18   CLOSE QUOTE, BUT WILL, QUOTE, `PERIODICALLY EVALUATE,' CLOSE

         19   QUOTE, THE DECISION.  AT THE POINT THE CONTRACT DISCUSSES

         20   THE, QUOTE, `CRITICAL ISSUES,' CLOSE QUOTE, FOR AOL IN

         21   MAKING SUCH A REPLACEMENT, THE COMPANIES HAVE DELETED EIGHT

         22   LINES OF TEXT."

         23             NOW, FIRST, ARE THE TWO PARAGRAPHS I'VE READ

         24   ACCURATE IN SO FAR AS THEY DESCRIBE THE DOCUMENT, THE 10-Q

         25   ITSELF, 2368?
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          1   A.  YES.

          2   Q.  SECOND, IS THE INFORMATION IN THOSE TWO PARAGRAPHS

          3   CONSISTENT WITH YOUR TESTIMONY?

          4   A.  YES.  IT FURTHER REINFORCES TO ME THAT, FOR ONE, AOL AND

          5   NETSCAPE AND SUN ARE GOING TO CREATE COMPONENTIZED

          6   TECHNOLOGY WHICH AOL CAN USE FOR ITS CLIENT SOFTWARE TO

          7   REPLACE INTERNET EXPLORER, AND THAT THEY COULD USE WITH

          8   OTHER PEOPLE AS WELL, AND THAT THEY ARE GOING TO WORK

          9   TOGETHER IN MANY FACETS TO BE VERY COMPETITIVE WITH BROWSER

         10   TECHNOLOGY.

         11             MR. WARDEN:  NOW, YOUR HONOR, I DIRECT THE

         12   WITNESS' ATTENTION AND THE COURT'S TO -- INITIALLY TO PAGE

         13   10 OF THE ACTUAL 10-Q AS OPPOSED TO THE EXHIBIT.  THIS IS

         14   THE PAGE THAT BEGINS WITH THE HEADING "SUN MICROSYSTEMS,

         15   INC. AND AMERICA ONLINE, INC. STRATEGIC DEVELOPMENT AND

         16   MARKETING AGREEMENT."

         17             THE COURT:  YES.

         18             MR. WARDEN:  I CALL TO THE COURT'S ATTENTION THAT

         19   THIS IS WHERE THE CONTRACT WHICH IS ATTACHED AS AN EXHIBIT

         20   IS DESCRIBED IN THE BODY OF THE 10-Q, AND ITS ANNEXATION AND

         21   INCORPORATION BY REFERENCE AS STATED.

         22   BY MR. WARDEN:

         23   Q.  I DIRECT YOUR ATTENTION, MR. CHASE, TO THE THIRD

         24   PARAGRAPH -- THE THIRD SENTENCE OF THAT PARAGRAPH -- AND I

         25   DON'T HAVE THIS ON THE MACHINE -- WHICH READS "UNDER TERMS
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          1   OF THE SDMA" -- THAT'S THE CONTRACT -- "AOL AND SUN

          2   COMMITTED TO COLLABORATIVELY DEVELOP, MARKET AND SELL CLIENT

          3   AND SERVER SOFTWARE."

          4             WHAT IS CLIENT SOFTWARE?

          5   A.  CLIENT SOFTWARE WOULD BE, AMONG OTHER THINGS HERE,

          6   BROWSER SOFTWARE.

          7   Q.  "AND TO COLLABORATELY DEVELOP AN AOL-SPECIFIC JAVA

          8   ENVIRONMENT THAT WILL ENABLE AOL SERVICES TO BE ACCESSED

          9   THROUGH A VARIETY OF HARDWARE DEVICES."

         10             WHAT IS AN AOL-SPECIFIC JAVA ENVIRONMENT, IF YOU

         11   KNOW?

         12   A.  I BELIEVE AN AOL-SPECIFIC JAVA ENVIRONMENT WOULD BE A

         13   SET OF JAVA TECHNOLOGIES THAT WOULD WORK WELL WITH THE AOL

         14   SERVICE SO THAT AOL CAN BE ACCESSED FROM DEVICES, SUCH AS

         15   SET TOP BOXES OR OTHER, YOU KNOW, PERSONAL ELECTRONIC

         16   DEVICES, AND THINGS OF THAT NATURE.

         17             MR. WARDEN:  OKAY.  NOW, I DIRECT YOUR ATTENTION

         18   TO THE CONTRACT ITSELF -- AND I HOPE, YOUR HONOR, A TAB WAS

         19   PLACED IN YOUR COPY AND IN MR. BOIES' AT THE PLACE WHERE THE

         20   CONTRACT ITSELF BEGINS.

         21             THAT PAGE SAYS EXHIBIT 10.93 AT THE TOP, AND IT

         22   HAS A HEADING "CONFIDENTIAL INFORMATION OMITTED AND FILED,"

         23   AND SO ON.  AND THEN IT SAYS "STRATEGIC DEVELOPMENT AND

         24   MARKETING AGREEMENT."

         25             THE COURT:  ALL RIGHT.
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          1   BY MR. WARDEN:

          2   Q.  HAVE YOU FOUND THAT, MR. CHASE?

          3   A.  YES.  IT IS THE ONE WITH THE TAB, RIGHT?

          4   Q.  I HOPE SO.  IT HAS NO PAGE NUMBER.  THE PAGE AFTER IT IS

          5   NUMBERED 2.

          6             THE COURT:  IT HAS A PAGE NUMBER UP IN THE UPPER

          7   LEFT-HAND CORNER.

          8             THE WITNESS:  YES, IT DOES SAY --

          9             MR. WARDEN:  OH, IT DOES.  YOU'RE RIGHT, YOUR

         10   HONOR.  I MISSED THAT.  OKAY.

         11             THE COURT:  SHOULD THIS BE FILED UNDER SEAL?

         12             MR. WARDEN:  NO.  THIS IS A PUBLICLY FILED

         13   DOCUMENT.  THIS HAS BEEN FILED WITH THE S.E.C.  THE HEADING

         14   ABOUT CONFIDENTIAL INFORMATION IS JUST TO TELL YOU THAT

         15   WHERE YOU SEE ASTERISKS, THAT INFORMATION HAS BEEN

         16   SEPARATELY FILED WITH THE S.E.C. AND IT'S BEEN REDACTED OUT

         17   OF THIS.  THIS IS THE PUBLIC VERSION.

         18             THIS WAS DOWNLOADED FROM THE S.E.C.'S INTERNET

         19   SERVICE.

         20             THE COURT:  OKAY.

         21   BY MR. WARDEN:

         22   Q.  I DIRECT YOUR ATTENTION TO PAGE 2 OF THE CONTRACT,

         23   SECTION 1.2, WHICH IS DESCRIBED ON THE PREVIOUS PAGE AS

         24   BEING ONE OF THE BUSINESS OBJECTIVES THAT THE COMPANIES HAVE

         25   IN ENTERING INTO THE CONTRACT.
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          1             THAT SECTION 1.2 RECITES AS AN OBJECTIVE "SUSTAIN

          2   AND GROW LEADERSHIP IN THE BROWSER MARKETPLACE FOR BOTH

          3   CONSUMERS AND THE ENTERPRISE TO DEEPLY PENETRATE THE

          4   ENTERPRISE DESKTOP ENVIRONMENT."

          5             IS THAT STATEMENT CONSISTENT WITH YOUR TESTIMONY?

          6   A.  YES, IT IS.  IT FURTHER SUPPORTS MY POINT THAT I BELIEVE

          7   AOL WILL SWITCH TO NETSCAPE NAVIGATOR TECHNOLOGIES AS SOON

          8   AS THEY CAN BECAUSE AOL IS A STRONG LEADER IN THE

          9   MARKETPLACE, AND FOR THEM TO GROW LEADERSHIP AMONG

         10   CONSUMERS, ONE OF THE KEY ASSETS THEY WOULD HAVE TO BEAR ON

         11   THAT WOULD BE TO SWITCH AOL FROM USING INTERNET EXPLORER

         12   TECHNOLOGY TO USING NETSCAPE NAVIGATOR TECHNOLOGY.

         13             IN FACT, TODAY, AOL REPRESENTS 40 PERCENT OF OUR

         14   SHARE.  AOL HOLDS THE TRUMP CARD ON BROWSER SHARE AND THIS

         15   REINFORCES THAT THEY WOULD MOVE TO NETSCAPE NAVIGATOR

         16   BECAUSE THAT WOULD BE THE BEST AND MOST OBVIOUS WAY FOR THEM

         17   TO GROW LEADERSHIP AMONG CONSUMERS.

         18   Q.  ALL RIGHT.  GOING TO SECTION 2 THAT BEGINS FURTHER DOWN

         19   THAT PAGE AND CONTINUES TO THE NEXT PAGE, WOULD YOU TAKE A

         20   LOOK AT SECTIONS 2.1 THROUGH 2.4, PLEASE.

         21             NOW, SECTION 2 BEGINS "SOFTWARE TO BE DEVELOPED.

         22   THE PARTIES INTEND TO DEVELOP THE FOLLOWING PRODUCTS."  THEN

         23   HE ENUMERATES FIVE PRODUCTS OR CATEGORIES OF PRODUCT IN

         24   SECTIONS 2.1 THROUGH 2.5.  DO YOU SEE THAT?

         25   A.  YES, I DO.
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          1   Q.  LOOKING AT 2.1 THROUGH 2.4, WHAT ARE THOSE PRODUCTS?

          2   A.  THERE'S -- FOUR OF THE FIVE REPRESENT BASICALLY BROWSER

          3   TECHNOLOGY.  THE FIRST ONE, I BELIEVE, IS AOL AND SUN

          4   COMMITTING TO A DISTRIBUTED COMMUNICATOR CLIENT, WHICH I

          5   BELIEVE WOULD BE A SORT OF SUCCESSOR OR FOLLOW-ON TO

          6   COMMUNICATOR 4.5, AND THEY ARE GOING TO WORK TO IMPROVE

          7   COMMUNICATOR 4.5 AND HAVE IT COMPETE WITH INTERNET EXPLORER

          8   TECHNOLOGIES.

          9             THE SECOND ONE SAYS IT'S A THIRD PARTY

         10   COMMUNICATOR CLIENT.  I ASSUME THAT'S A SIMILAR TECHNOLOGY,

         11   BUT RATHER BE DISTRIBUTED BY THIRD PARTIES, RATHER THAN AOL

         12   ITSELF, WHICH MEANS THERE WILL BE ADDITIONAL COMPANIES, SUCH

         13   AS SUN, FOCUSING THEIR EFFORTS ON BOTH CREATING COMPETITIVE

         14   TECHNOLOGY AND MARKETING THAT TECHNOLOGY TO CUSTOMERS AND

         15   SELLING IT TO CUSTOMERS.

         16             THE THIRD ONE ON THE TOP OF PAGE 3 SAYS "OEM

         17   COMMUNICATOR CLIENT," AND I WOULD DRAW YOUR ATTENTION TO

         18   SORT OF THE END OF THE FIRST CLAUSE OF THE FIRST SENTENCE

         19   WHERE IT TALKS ABOUT "THE OEM COMMUNICATOR CLIENT WILL BE A

         20   CLIENT APPLICATION INCORPORATING A BROWSER COMPONENT."

         21             THAT REINFORCES THAT THEIR PLANS ARE TO CREATE A

         22   COMPONENT TECHNOLOGY THAT CAN BE USED IN THE AOL CLIENT

         23   SOFTWARE, AS WELL AS BE USED BY OTHER ISV'S, SUCH AS INTUIT,

         24   OR LOTUS, OR THE MANY DIFFERENT ISV'S THAT USE INTERNET

         25   EXPLORER TECHNOLOGIES TODAY.  AND WHEN HE SAYS "OEM
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          1   COMMUNICATOR CLIENT," I BELIEVE THEY ARE SPECIFICALLY

          2   REFERRING TO THE FACT THAT THEY WILL -- WHAT WE TERM IN OUR

          3   LANGUAGE "OEM IT," OR PROVIDE IT TO THIRD PARTIES.  "OEM"

          4   STANDS FOR, IN THIS CASE, ORIGINAL EQUIPMENT MANUFACTURER,

          5   BUT WHAT THEY MEAN BY THAT IS THAT THEY'RE GOING TO PROVIDE

          6   COMPONENTIZED TECHNOLOGY TO THIRD PARTIES.

          7             THE NEXT SECTION TALKS ABOUT NEW BROWSER, AND

          8   THERE ARE -- THIS IS YET ANOTHER EFFORT IN THE BROWSER AREA,

          9   WHICH APPEARS TO CONSIST OF A MORE BASIC BROWSER, A BASIC

         10   BROWSER THAT CAN BE USED WITH THE AOL CLIENT TECHNOLOGY OR

         11   PERHAPS IN SPECIFIC FIXED FUNCTION DEVICES, SUCH AS SET-TOP

         12   BOX-TYPE DEVICES OR DEVICES SORT OF LIKE WEB T.V. OR THE

         13   COMPETITORS FOR WEB T.V.

         14             SO THIS NEW BROWSER COULD BE USED IN THESE PERHAPS

         15   SMALLER DEVICES AND IT WOULD BE USED TO BROWSE THE WEB,

         16   PROVIDE ACCESS TO AOL OR -- AND/OR THE NETSCAPE NETCENTER

         17   PORTAL.

         18             IN SUM, IT SHOWS THAT THERE'S GOING TO BE VERY

         19   SIGNIFICANT COMPETITION AND INNOVATION IN BROWSER

         20   TECHNOLOGY, AS THEY WILL BE NOT ONLY CONTINUING CURRENT

         21   FRONTS AND IMPROVING CURRENT TECHNOLOGY, BUT INITIATING SOME

         22   NEW ONES AS WELL.

         23             MR. WARDEN:  I DIRECT THE COURT'S ATTENTION TO THE

         24   FACT THAT IN SECTIONS 2.1, 2.2 AND 2.4 THERE ARE A NUMBER OF

         25   LINES OMITTED, AND THAT IS WHAT'S BEEN FILED SEPARATELY AND
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          1   CONFIDENTIALLY WITH THE S.E.C.

          2             THE COURT:  I SEE.

          3   BY MR. WARDEN:

          4   Q.  LET'S GO TO PAGE 5, SECTION 3.7, WHICH READS IN FULL,

          5   "INTENT TO DEVELOP LEADING PRODUCTS.  THE PARTIES AGREE TO

          6   USE THEIR REASONABLE EFFORTS TO MAINTAIN THE EXISTING

          7   NETSCAPE BROWSER AND THE NEW BROWSER" -- THAT'S THE BROWSER

          8   WE JUST TALKED ABOUT A MINUTE AGO; IS THAT RIGHT?

          9   A.  THAT'S RIGHT.

         10   Q.  -- "AS COMPETITIVE ALTERNATIVES TO THE BROWSER COMPONENT

         11   OF INTERNET EXPLORER FROM MICROSOFT."

         12             LET'S JUST PAUSE THERE FOR A MOMENT.  DO YOU

         13   UNDERSTAND WHAT'S MEANT BY THE "BROWSER COMPONENT OF

         14   INTERNET EXPLORER"?

         15   A.  YES.  THAT LIKELY -- IN ALL LIKELIHOOD REFERS TO THE

         16   FACT THAT INTERNET EXPLORER TECHNOLOGIES ARE COMPONENTIZED

         17   AND THERE IS ONE OF THE COMPONENTS, WHICH WE CALL SHDOCVW,

         18   WHICH IS THE TECHNICAL NAME, WHICH IS BASICALLY THE ABILITY

         19   TO EMBED OUR BROWSER TECHNOLOGIES IN ANOTHER APPLICATION.

         20   THEY'RE GOING TO CREATE A COMPETITOR TO THAT.  ESSENTIALLY

         21   AND SIMPLY, IT'S CREATING A COMPONENTIZED BROWSER TO COMPETE

         22   WITH OUR COMPONENTIZED BROWSER TECHNOLOGY.

         23   Q.  -- "AND AGREE THAT IT IS THEIR INTENTION TO MAKE ALL

         24   PRODUCTS DEVELOPED AND DISTRIBUTED PURSUANT TO THIS

         25   AGREEMENT LEADING AND COMPETITIVE PRODUCTS IN THEIR
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          1   RESPECTIVE PRODUCT CATEGORIES."

          2             IS THAT STATEMENT CONSISTENT WITH YOUR TESTIMONY?

          3   A.  YES, IT IS.  IT REINFORCES MY BELIEF, YET AGAIN, THAT

          4   AOL WILL MOVE ITS CLIENT SOFTWARE TO THE NETSCAPE TECHNOLOGY

          5   THAT THEY ARE GOING TO CO-DEVELOP WITH SUN.  TO BE A LEADER

          6   AND COMPETITIVE, IT ALMOST WOULD HAVE TO HAPPEN BECAUSE AOL

          7   HAS SUCH STRONG SHARE.

          8             IN ADDITION, IT REINFORCES THAT, MORE BROADLY,

          9   AOL, SUN AND NETSCAPE WILL BE AGGRESSIVELY COMPETING IN THE

         10   BROWSER TECHNOLOGY SPACE.

         11   Q.  LOOK A FEW LINES UP THAT PAGE WHERE THERE IS A REFERENCE

         12   TO NSHTML.DLL.  DO YOU SEE THAT?

         13   A.  YES, I DO.

         14   Q.  DO YOU KNOW WHAT THAT MEANS?

         15   A.  ONE OF THE COMPONENTS OF OUR COMPONENTIZED TECHNOLOGY

         16   IS -- I'M SORRY.  YES, I BELIEVE I KNOW WHAT IT IS.

         17   Q.  WHAT DO YOU BELIEVE IT TO BE?

         18   A.  ONE OF OUR COMPONENTS OF OUR BROWSER TECHNOLOGY IS THE

         19   COMPONENT THAT RENDERS AND VIEWS HTML.  HTML IS BASICALLY

         20   THE LANGUAGE OF THE WORLD WIDE WEB AND HOW WEB SITES ARE

         21   CREATED.  AND TO VIEW IT WITH A BROWSER, YOU HAVE TO HAVE

         22   TECHNOLOGY THAT RENDERS IT AND VIEWS IT.

         23             WE CALL OUR TECHNOLOGY THAT DOES THAT TECHNICALLY

         24   MSHTML.  I ASSUME THIS IS NETSCAPE HTML.DLL, WHICH MEANS,

         25   AGAIN, THAT NETSCAPE, AOL AND SUN WILL BE COMPONENTIZING
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          1   THEIR TECHNOLOGY TO COMPETE WITH THAT LEADERSHIP WE HAVE,

          2   AND THAT THEY WILL ALSO HAVE AN HTML COMPONENT IN ORDER TO

          3   PROVIDE THAT TECHNOLOGY TO -- NOT ONLY TO AOL, BUT TO THIRD

          4   PARTIES.

          5             THE COURT:  WHAT'S THE JRE.

          6             THE WITNESS:  JRE STANDS FOR JAVA RUNTIME

          7   ENVIRONMENT, ANOTHER AREA WHERE THEY'RE COOPERATING, AND

          8   THERE'S QUITE A LOT OF DEPTH ABOUT THIS IN SECTION 3.6. THEY

          9   AGREE TO USE THE NETSCAPE BROWSER TO DEVELOP -- BASICALLY

         10   THEY AGREE TO WORK ON JAVA TECHNOLOGY TOGETHER.

         11   BY MR. WARDEN:

         12   Q.  A JAVA BROWSER?

         13   A.  I THINK IT'S EVEN MORE BROAD THAN THAT.  BECAUSE OF THE

         14   REDACTED PART, IT'S HARD FOR ME TO TELL EXACTLY.

         15   Q.  FINALLY, I DIRECT YOUR ATTENTION TO SECTION 6.5 ON PAGE

         16   18, MR. CHASE.  THIS SECTION IS ENTITLED "REPLACEMENT OF IE

         17   BROWSER."  AND IT READS "TO THE EXTENT CONTRACTUALLY

         18   PERMISSIBLE, AOL WILL PERIODICALLY EVALUATE REPLACING THE

         19   BROWSER COMPONENT OF MICROSOFT INTERNET EXPLORER BROWSER

         20   WITH THE NEW BROWSER IN THE AOL CLASSIC ONLINE SERVICE

         21   OFFERING AND TO USE THE NEW BROWSER IN CLIENTS FOR OTHER

         22   BRANDS, SUCH AS ICQ AND COMPUSERVE" -- PAUSING FOR A SECOND,

         23   WHAT'S ICQ?

         24   A.  ICQ IS THE INSTANT MESSAGING SERVICE THAT AOL OWNS THAT

         25   HAS, I BELIEVE, 20 MILLION PEOPLE WHO PARTICIPATE IN IT.
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          1   Q.  OKAY.  IT CONTINUES -- "PROVIDED THAT THE PARTIES

          2   ACKNOWLEDGE THAT AOL HAS NO PRESENT INTENTION TO MAKE ANY

          3   SUCH REPLACEMENT OR USE AND SHALL HAVE NO OBLIGATION TO MAKE

          4   ANY SUCH REPLACEMENT OR USE, AND THAT IT IS AOL'S PRESENT

          5   EXPECTATION THAT IT WILL NOT SEEK TO TERMINATE OR LIMIT ITS

          6   PRESENT AGREEMENT."

          7             NOW, THAT'S HAPPENED.  THEY DID NOT SEEK TO

          8   TERMINATE OR LIMIT THE PRESENT AGREEMENT ON THE OPTION DATE,

          9   CORRECT?

         10   A.  THAT'S CORRECT, AS WE PREVIOUSLY DISCUSSED.

         11   Q.  OKAY.  AND IT CONTINUES ON THE NEXT PAGE.  "AND AOL MAY

         12   SEEK TO RENEW AND/OR EXTEND AND EXPAND ITS PRESENT AGREEMENT

         13   WITH MICROSOFT CORPORATION TO CONTINUE TO DISTRIBUTE

         14   MICROSOFT INTERNET EXPLORER.  IT IS ACKNOWLEDGED THAT AMONG

         15   THE CRITICAL ISSUES FOR AOL IN EVALUATING THE MERITS OF ANY

         16   SUCH POSSIBLE REPLACEMENT WOULD BE" -- EIGHT LINES OMITTED.

         17             IS THIS PARAGRAPH INCONSISTENT WITH YOUR TESTIMONY

         18   AND YOUR CONCLUSIONS?

         19   A.  NO, IT IS CONSISTENT WITH MY TESTIMONY AND MY

         20   CONCLUSIONS.  TODAY WE HAVE TECHNOLOGY THAT NETSCAPE CANNOT

         21   MATCH -- VERY STRONG COMPONENTIZED TECHNOLOGY.  HOWEVER,

         22   TOMORROW, AOL, SUN AND NETSCAPE ARE WORKING TOGETHER TO

         23   CREATE THAT TECHNOLOGY TO COMPETE.  IN ADDITION TO THAT,

         24   THEY ARE GOING TO FURTHER THEIR CURRENT COMMUNICATOR

         25   SOFTWARE TO COMPETE EVEN MORE.
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          1             THIS SAYS TO ME, AS I INDICATED EARLIER, THAT I

          2   BELIEVE AOL WILL REPLACE INTERNET EXPLORER WITH NETSCAPE

          3   NAVIGATOR TECHNOLOGY THEY CO-DEVELOP WITH AOL AND SUN AND

          4   THAT OUR SHARE WILL, BASED ON TODAY'S NUMBERS AS A PROXY, OR

          5   Q3 1998 NUMBERS AS A PROXY -- OUR SHARE WILL DROP TO ABOUT

          6   30 PERCENT AND NETSCAPE'S SHARE WILL INCREASE DRAMATICALLY

          7   TO ABOUT -- A LITTLE BIT UNDER 70 PERCENT.

          8             MR. WARDEN:  NO FURTHER QUESTIONS, YOUR HONOR.

          9             THE COURT:  YOU SAID TODAY AOL REPRESENTS ABOUT 40

         10   PERCENT OF YOUR SHARE.

         11             THE WITNESS:  THAT'S CORRECT.

         12             THE COURT:  WHAT'S YOUR SOURCE OF INFORMATION TO

         13   THAT EFFECT?

         14             THE WITNESS:  YOUR HONOR, THAT'S THE MARKET

         15   DECISIONS DATA THAT WE HAVE USED THROUGHOUT THE CASE AND

         16   THROUGHOUT MY TESTIMONY -- THE SURVEYS WE'VE DONE SINCE

         17   1996.

         18             THE COURT:  SO THESE ARE THE SAME SURVEYS WE WERE

         19   TALKING ABOUT YESTERDAY?

         20             THE WITNESS:  THAT'S CORRECT.  THEY ARE SURVEYS OF

         21   CUSTOMERS DONE BY A PROFESSIONAL TELEPHONE SURVEY FIRM.

         22   THEY ARE STATISTICALLY SIGNIFICANT AND THE BEST DATA

         23   AVAILABLE.

         24             THE COURT:  OKAY.

         25   BY MR. WARDEN:

                                                                              34

          1   Q.  OKAY.  LET ME -- JUST TO CLARIFY THAT FOR SURE -- WHEN

          2   YOU SAY AOL REPRESENTS 40 PERCENT OF IE'S USAGE SHARE, ARE

          3   YOU REFERRING TO THE AOL PROPRIETARY CLIENT?

          4   A.  I'M JUST REFERRING TO PEOPLE WHO SAY THEY USE AOL AS

          5   THEIR ACCESS PROVIDER AND USE IE TECHNOLOGIES.

          6             MR. WARDEN:  ALL RIGHT.

          7             THE COURT:  I TRIED -- I DID TRACK DOWN THAT

          8   APPENDIX D TO --

          9             MR. WARDEN:  YES.

         10             THE COURT:  -- DR. SCHMALENSEE'S EXHIBIT, AND IT

         11   DOESN'T SAY MUCH ABOUT THE SURVEY ITSELF OR THE DIMENSIONS

         12   OF SURVEY.

         13             MR. WARDEN:  OH, OKAY.  I BELIEVE --

         14             THE COURT:  WHERE WOULD I FIND THAT INFORMATION?

         15             MR. WARDEN:  I BELIEVE THAT WAS COVERED IN

         16   DR. SCHMALENSEE'S CROSS-EXAMINATION, BUT WHY DON'T WE LOOK

         17   AT THE TRANSCRIPT --

         18             THE COURT:  OKAY.

         19             MR. WARDEN:  -- AND CONFIRM THAT FOR THE COURT.

         20             THE COURT:  I'D APPRECIATE IT IF YOU WOULD DO

         21   THAT.

         22             MR. WARDEN:  YES, SIR.

         23             THE COURT:  OKAY.

         24             MR. WARDEN:  THANK YOU.

         25             THE COURT:  ALL RIGHT.  WE'LL TAKE A TEN-MINUTE
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          1   RECESS, AND MR. BOIES CAN START AGAIN.

          2             (RECESS WAS TAKEN.)

          3             (AFTER RECESS.)

          4             THE COURT: MR. BOIES.

          5                          RECROSS EXAMINATION

          6   BY MR. BOIES:

          7   Q.  GOOD MORNING, MR. CHASE.

          8             LET ME BEGIN WITH THE FIRST SUBJECT THAT

          9   MR. WARDEN RAISED WITH YOU AND, IN THAT CONNECTION, LET ME

         10   SHOW YOU DEFENDANT'S EXHIBIT 2183 THAT I THINK YOU ALREADY

         11   HAVE UP THERE BECAUSE MR. WARDEN GAVE IT TO YOU.

         12   A.  THAT ONE IS IN MY TESTIMONY.

         13   Q.  AND IF WE COULD SORT OF BLOW UP THE TOP HALF OF THAT.

         14             MR. WARDEN ASKED YOU ABOUT THE TEXT ON THE

         15   LEFT-HAND SIDE OF THE PAGE.  I WOULD LIKE TO ASK YOU ABOUT

         16   THE TEXT BEGINNING ON THE RIGHT-HAND SIDE OF THE PAGE -- AND

         17   MAYBE WE CAN YELLOW HIGHLIGHT IT -- WHERE IT SAYS:  "WITH

         18   INTERNET EXPLORER A STANDARD FEATURE ON WINDOWS 98 MACHINES

         19   EVERYWHERE, COMMUNICATOR NEEDS TO STAND OUT TO SURVIVE."

         20             DO YOU SEE THAT?

         21   A.  YES, I DO.

         22   Q.  IS THAT CONSISTENT WITH YOUR UNDERSTANDING, SIR?

         23   A.  IT'S CONSISTENT IN THE SENSE THAT IN OUR INDUSTRY IN

         24   GENERAL, PRODUCTS AND TECHNOLOGIES NEED TO STAND OUT TO

         25   SURVIVE.  WITH IE BEING THE BEST TECHNOLOGY CURRENTLY
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          1   AVAILABLE AND INTEGRATED INTO WINDOWS 98, COMMUNICATOR IS

          2   GOING TO HAVE TO COME UP WITH IMPROVEMENTS TO DO WELL.  I

          3   THINK "SURVIVE" IS ACTUALLY A LITTLE BIT STRONG.  THEY ARE

          4   DOING QUITE WELL TODAY.

          5   Q.  INDEED, THE PURPOSE OF INTEGRATING INTERNET EXPLORER

          6   INTO WINDOWS WAS, IN SIGNIFICANT PART, TO TRY TO MAKE IT

          7   NECESSARY FOR NETSCAPE'S NAVIGATOR TO BE VERY EXCEPTIONAL IN

          8   ORDER TO SURVIVE, CORRECT, SIR?

          9   A.  NO, I WOULDN'T CHARACTERIZE IT THAT WAY.  ONE OF THE

         10   THINGS THAT WE RECOGNIZED WAS THAT ANY OPERATING SYSTEM TO

         11   BE COMPETITIVE IN THE WORLD OF THE INTERNET WITH THE TENS OF

         12   MILLIONS, IF NOT HUNDREDS OF MILLIONS OF PEOPLE WORLDWIDE

         13   USING IT NOW AND GROWING VERY QUICKLY -- ANY OPERATING

         14   SYSTEM WOULD HAVE TO HAVE INTERNET TECHNOLOGIES.

         15             SO WE RECOGNIZED IT WAS SOMETHING WE NEEDED TO DO

         16   FOR OUR CUSTOMERS IN ORDER TO DO WELL.  ALSO, IT DOES

         17   PROVIDE VALUE TO THE CUSTOMERS, SO IT RAISES THE COMPETITIVE

         18   BAR.  THAT IS ALSO FAIR, BUT IT IS SOMETHING WE NEEDED TO DO

         19   TO BE COMPETITIVE IN THE WINDOWS OPERATING SYSTEM

         20   BUSINESS -- WITH WINDOWS IN THE OPERATING SYSTEM BUSINESS.

         21   Q.  IT'S CLEAR TO YOU, IS IT NOT, MR. CHASE, THAT WHAT IS

         22   BEING SAID HERE IS THAT BECAUSE IE IS A STANDARD FEATURE ON

         23   WINDOWS 98 MACHINES EVERYWHERE, COMMUNICATOR CANNOT SURVIVE

         24   IF IT IS SIMPLY AN EQUIVALENT PRODUCT OR SIMPLY A SLIGHTLY

         25   BETTER PRODUCT, BUT IT NEEDS TO BE A VERY MUCH BETTER
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          1   PRODUCT IN ORDER TO SURVIVE, CORRECT?

          2   A.  I AM NOT SURE I WOULD CHARACTERIZE IT THAT WAY EITHER.

          3   WE INCLUDED INTERNET EXPLORER 1 AND INTERNET EXPLORER 2 WITH

          4   WINDOWS 95 FROM THE VERY FIRST OEM RELEASE.  IN THE INTERNET

          5   EXPLORER 1 TIME FRAME, NETSCAPE WAS A MUCH STRONGER PRODUCT.

          6   IN THE INTERNET EXPLORER 2 TIME FRAME, I WOULD SAY NETSCAPE

          7   HAD THE EDGE.  THEY WERE A BETTER PRODUCT, BUT IT WASN'T BY

          8   A LOT, YET THEY DOMINATED THE SHARE AT THAT TIME, EVEN

          9   THOUGH WE WERE INCLUDING INTERNET EXPLORER TECHNOLOGIES WITH

         10   WINDOWS.

         11             SO, IN GENERAL, I WOULD SAY THAT AS LONG AS WE DO

         12   A GREAT JOB FOR OUR CUSTOMERS AND IMPROVE THE TECHNOLOGY, WE

         13   HAVE A GOOD CHANCE OF DOING WELL.  IF NETSCAPE DOES A GOOD

         14   JOB WITH COMMUNICATOR TECHNOLOGIES, THEY ALSO HAVE A GOOD

         15   CHANCE OF DOING WELL, AND CERTAINLY THE SUN 10-Q SEEMS TO

         16   REINFORCE THAT THEY BELIEVE THEY CAN DO THAT.

         17   Q.  LET ME SEE IF I CAN FOCUS ON YOUR UNDERSTANDING OF THIS

         18   EXHIBIT THAT YOU ATTACH TO YOUR DIRECT TESTIMONY.  THIS IS

         19   SOMETHING YOU ATTACHED TO YOUR DIRECT TESTIMONY, CORRECT,

         20   SIR?

         21   A.  YES, THIS IS ONE OF MANY REVIEWS I ATTACHED TO MY

         22   TESTIMONY.

         23   Q.  AND SOMETHING THAT YOU RELIED ON IN YOUR DIRECT

         24   TESTIMONY, CORRECT?

         25   A.  IT'S ONE OF THE THINGS I RELY ON AS WELL.
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          1   Q.  NOW, I WANT TO BE CLEAR THAT WHAT I AM NOW ASKING IS FOR

          2   YOUR UNDERSTANDING AS TO WHAT THE AUTHOR OF THIS DOCUMENT IS

          3   SAYING.  I AM NOT ASKING FOR YOUR PERSONAL VIEWS.  I AM

          4   ASKING FOR YOU TO GIVE ME YOUR UNDERSTANDING OF THE PLAIN

          5   MEANING OF THIS STATEMENT HERE.

          6             DO YOU UNDERSTAND THE DISTINCTION BETWEEN ASKING

          7   YOU FOR YOUR PERSONAL VIEWS AS TO THE INDUSTRY AND ASKING

          8   FOR YOUR UNDERSTANDING OF WHAT IS STATED HERE IN THIS

          9   DOCUMENT?

         10   A.  I UNDERSTAND YOUR QUESTION.

         11   Q.  OKAY.  NOW, IT'S CLEAR THAT WHAT IS STATED HERE IN THIS

         12   DOCUMENT, WHETHER YOU AGREE WITH IT OR NOT, IS THAT WITH

         13   INTERNET EXPLORER A STANDARD FEATURE ON WINDOWS 98 MACHINES

         14   EVERYWHERE, COMMUNICATOR CANNOT SURVIVE IF IT IS ONLY

         15   EQUIVALENT OR ONLY A LITTLE BIT BETTER, BUT IN ORDER TO

         16   SURVIVE, IT NEEDS TO STAND OUT, CORRECT, SIR?  THAT'S WHAT

         17   THIS LANGUAGE "STAND OUT" MEANS, RIGHT?

         18   A.  I'M NOT SURE I COULD ACCURATELY CHARACTERIZE EXACTLY

         19   WHAT THE -- IT MAY NOT EVEN HAVE BEEN THE AUTHOR WHO

         20   ACTUALLY DID THIS.  SOMETIMES EDITORS PUT IN THESE CUTOUTS,

         21   BUT I AM NOT SURE I AM IN POSITION TO JUDGE EXACTLY WHAT

         22   THEY MEANT BY THAT.  SO I GUESS THE ANSWER IS I DON'T KNOW.

         23   Q.  WITHOUT KNOWING EXACTLY, IT'S CLEAR THAT, IN GENERAL,

         24   THE SUBSTANCE IS THAT WHAT IS BEING SAID HERE, EITHER BY THE

         25   EDITOR OR THE AUTHOR, IS THAT IN ORDER FOR NETSCAPE'S
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          1   NAVIGATOR TO SURVIVE, IT CAN'T BE JUST A LITTLE BIT BETTER

          2   OR EQUIVALENT; IT HAS GOT TO BE SIGNIFICANTLY BETTER?  YOU

          3   WOULD AGREE WITH THAT AS A GENERAL PROPOSITION, WOULD YOU

          4   NOT, SIR?

          5   A.  I THINK IT SAYS WHAT IT SAYS, MR. BOIES.  I THINK THE

          6   WHOLE TENOR OF THE REVIEW IS THAT IE IS BETTER TECHNOLOGY.

          7   AND SO WHAT I BELIEVE THIS PERSON MEANT WAS THAT

          8   COMMUNICATOR IS GOING TO HAVE TO BE BETTER TECHNOLOGY AND

          9   THE FACT THAT IE IS A STANDARD FEATURE ON WINDOWS 98

         10   MACHINES, INCLUDING THE BENEFITS OF INTEGRATION FOR

         11   CUSTOMERS, IS ONE THING COMMUNICATOR IS GOING TO HAVE TO

         12   OVERCOME.  WHAT EXACTLY THE PERSON MEANT BY "STAND OUT" AND

         13   WHETHER THEY MEANT IT THE WAY YOU WANT TO PERCEIVE IT, I

         14   CAN'T SAY FOR SURE.

         15   Q.  YOU CAN'T SAY FOR SURE.

         16             OKAY, SIR.  LET'S DEAL WITH THE QUESTION OF

         17   WHETHER THIS WAS THE AUTHOR OR THE EDITOR.  IN THAT

         18   CONNECTION, LET'S LOOK AT THE FIRST SENTENCE OF THE AUTHOR'S

         19   TEXT BECAUSE YOU POINT OUT THAT THIS LANGUAGE WE HAVE JUST

         20   BEEN QUOTING IS A HIGHLIGHTED STATEMENT IN THE ARTICLE.

         21             LET'S LOOK AT THE FIRST SENTENCE OF THE TEXT

         22   IMMEDIATELY FOLLOWING WHAT MR. WARDEN READ, WHERE IT SAYS,

         23   "NETSCAPE'S RELEASE OF TUNEUP FOR IE MAKES COMMUNICATOR A

         24   LITTLE LESS SPECIAL, AND WITH IE A STANDARD FEATURE ON

         25   WINDOWS 98 MACHINES EVERYWHERE, COMMUNICATOR NEEDS TO STAND
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          1   OUT TO SURVIVE."

          2             DO YOU SEE THAT?

          3   A.  YES, I DO.

          4   Q.  AND THAT MAKES IT CLEAR THAT THIS WAS NOT ONLY THE

          5   EDITOR'S VIEW, BUT THE AUTHOR'S VIEW, CORRECT?

          6   A.  IT MAKES ME BELIEVE THAT THE AUTHOR BELIEVED THAT, YES.

          7   Q.  NOW, LET ME GO FROM WHAT THE AUTHOR HERE BELIEVED TO

          8   WHAT MICROSOFT BELIEVED.  AND IN THAT CONNECTION, IF I CAN

          9   OPERATE THE TECHNOLOGY, WE'RE GOING TO SHIFT TO GOVERNMENT

         10   EXHIBIT 204, WHICH -- I ASKED YOU ABOUT CERTAIN ASPECTS OF

         11   IT DURING MY INITIAL EXAMINATION OF YOU.  AND YOU REMEMBER

         12   THIS DOCUMENT; DO YOU NOT, SIR?

         13   A.  I HAVEN'T SEEN IT YET.  HOLD ON.

         14             YES, I DO.  YOU'VE SHOWED IT TO ME A NUMBER OF

         15   TIMES.

         16   Q.  YES.  AND THE PORTION THAT I WANT TO ASK YOU IS THE LAST

         17   PART OF THE FOURTH BULLET AT THE BOTTOM OF THE PAGE.  MAYBE

         18   WE CAN BELOW THIS UP AT THE BOTTOM OF THE PAGE.  AND THERE

         19   WHERE IT SAYS "IF WE TAKE IE AWAY FROM THE OS, MOST

         20   NAVIGATOR USERS WILL NEVER SWITCH TO US."

         21             DO YOU SEE THAT, SIR?

         22   A.  YES, I SEE THAT.

         23   Q.  AND THIS IS WHAT MR. MEHTA WROTE TO YOU ON MARCH 27,

         24   1997; IS THAT CORRECT?

         25   A.  YES.
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          1             MR. BOIES:  LET ME ALSO PUT IN FRONT OF THE

          2   WITNESS -- AND I WILL OFFER GOVERNMENT EXHIBIT 176A.

          3             MR. WARDEN:  HAVE YOU OFFERED IT?

          4             MR. BOIES:  YES.

          5             MR. WARDEN:  I'M SORRY.  NO OBJECTION.

          6             THE COURT:  GOVERNMENT'S 176A IS ADMITTED.

          7                                   (WHEREUPON, PLAINTIFF'S

          8                                   EXHIBIT NUMBER 176A WAS

          9                                   RECEIVED IN EVIDENCE.)

         10   BY MR. BOIES:

         11   Q.  THIS IS A DOCUMENT PRODUCED TO US BY MICROSOFT, LABELED

         12   "BRAD CHASE ONLINE DOCUMENTS."

         13             IS THIS YOUR HANDWRITING OR IS THIS SOMEBODY

         14   ELSE'S HANDWRITING, SIR?

         15   A.  IT IS SOMEBODY ELSE'S.

         16   Q.  LET ME ASK YOU TO LOOK AT THE SECOND PAGE OF THE

         17   EXHIBIT, WHICH IS THE FIRST PAGE OF A THREE-PAGE DOCUMENT.

         18   DO YOU RECOGNIZE THIS, AS MICROSOFT DESCRIBED IT IN THE

         19   DOCUMENT PRODUCTION, AS ONE OF YOUR ONLINE DOCUMENTS?

         20   A.  DO YOU MEAN DO I RECOGNIZE IT AS A DOCUMENT THAT I

         21   CREATED OR A DOCUMENT -- I'M NOT SURE I UNDERSTAND.  I DON'T

         22   RECOGNIZE THIS DOCUMENT, I GUESS, IS THE ANSWER TO THE

         23   QUESTION.

         24   Q.  YOU'VE NEVER SEEN THIS DOCUMENT IS YOUR TESTIMONY?

         25   A.  LET ME BE MORE PRECISE.  I BELIEVE I SAW THIS DOCUMENT
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          1   IN PREPARATION, BUT I NEVER SAW THIS DOCUMENT BEFORE.  I

          2   DON'T REMEMBER SEEING THIS DOCUMENT AT ANY OTHER TIME.

          3   Q.  YOU SAW THIS DOCUMENT IN PREPARATION FOR YOUR TESTIMONY

          4   HERE?

          5   A.  YES.

          6   Q.  BUT WHAT YOU'RE TESTIFYING IS THAT, PRIOR TO BEING

          7   PREPARED TO TESTIFY HERE, IT'S YOUR TESTIMONY YOU DON'T

          8   REMEMBER EVER SEEING THIS DOCUMENT?

          9   A.  THAT'S CORRECT.  I DON'T RECALL ONE WAY OR THE OTHER

         10   PRIOR TO MY TESTIMONY HERE.

         11   Q.  SO YOU MIGHT HAVE SEEN IT OR YOU MIGHT NOT HAVE SEEN IT?

         12   A.  THAT'S CORRECT.

         13   Q.  AT THE VERY TOP -- MAYBE WE CAN BLOW UP THE TOP HALF OF

         14   THE PAGE -- UNDER "GOALS," THE FIRST GOAL IS "INCREASE

         15   END USER INTERNET EXPLORER USAGE ON OEM SYSTEMS."

         16             DO YOU SEE THAT?

         17   A.  YES, I DO.  I SAID YES, I DO.

         18   Q.  AND WAS THAT A GOAL THAT YOU WERE AWARE OF IN CONNECTION

         19   WITH A PROPOSAL TO MOVE THE MICROSOFT SIGN-UP WIZARD INTO

         20   THE BOOT-UP SEQUENCE?

         21   A.  I DON'T HAVE ANY RECOLLECTION OF THAT GOAL IN CONNECTION

         22   TO MOVING THE SIGN-UP PROCESS INTO THE BOOT-UP SEQUENCE.

         23   Q.  UNDER NUMBER 3 -- WELL, LET'S GO TO NUMBER 2 FIRST,

         24   WHICH SAYS "THREATS," AND THE FIRST THREAT IS "AT&T AND

         25   NETSCAPE GET ON MAJOR OEM'S DESKTOPS."
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          1             DO YOU SEE THAT?

          2   A.  YES, I DO.

          3   Q.  AND WAS THAT, AS YOU UNDERSTOOD IT, ONE OF THE THREATS

          4   THAT MICROSOFT WAS RESPONDING TO?

          5   A.  I DON'T RECALL THE SPECIFICS.  I DO RECALL THAT NETSCAPE

          6   WAS ALREADY ON MAJOR OEM DESKTOPS AND WE HEARD RUMORS THAT

          7   THEY WERE GOING TO DO FURTHER WORK WITH AT&T TO PARTNER

          8   TOGETHER AT ONE POINT. I DON'T REMEMBER WHEN THAT WAS

          9   EXACTLY.

         10             AND AS FAR AS I CAN TELL, THIS DOCUMENT DOESN'T

         11   SEEM TO HAVE A DATE OR AN AUTHOR.  SO IT'S HARD FOR ME TO

         12   REALLY GET THE EXACT CONTEXT, BUT I DO NOT -- I ONLY RECALL

         13   THAT, WHAT I JUST SAID.

         14   Q.  NOW, PERHAPS TO PROVIDE A LITTLE MORE IN CONTEXT, YOU'LL

         15   SEE UNDER NUMBER 3, IT SAYS "IE AND OEM'S TODAY."  DO YOU

         16   SEE THAT?

         17   A.  YES.

         18   Q.  AND IT SAYS "IE 2 IS BUNDLED ON MOST SYSTEMS DESKTOPS."

         19   DO YOU SEE THAT?

         20   A.  YES, I DO.

         21   Q.  AND THEN IT SAYS "IE AND MSN ICONS HIDDEN BEHIND CUSTOM

         22   SHELLS ON CONSUMER P.C.'S."  DO YOU SEE THAT?

         23   A.  YES, I DO.

         24   Q.  AND DO YOU RECALL THAT THAT WAS A PROBLEM THAT MICROSOFT

         25   WAS WORRIED ABOUT?
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          1   A.  WHICH ONE ARE YOU TALKING ABOUT, THE FIRST ONE OR THE

          2   SECOND ONE?

          3   Q.  THAT IE -- WELL, LET ME JUST TALK ABOUT THE FIRST AND

          4   THE SECOND.  THE FACT THAT IE 2.0 WAS BUNDLED ON MOST

          5   SYSTEMS DESKTOPS WASN'T A PROBLEM FOR MICROSOFT, WAS IT?

          6   A.  IT WAS JUST A FACT.

          7   Q.  IT WAS SOMETHING YOU WANTED, RIGHT?

          8   A.  YES.  IT DOESN'T MEAN IT WAS USED, THOUGH.  AS I

          9   TESTIFIED EARLIER, IE 2 WAS INCLUDED WITH WINDOWS 95 AND WE

         10   HAD ALMOST NO USAGE.  I THINK OUR SHARE, AT BEST, OVERALL

         11   GOT TO MAYBE 8 OR 9 PERCENT WITH IE 2.

         12   Q.  BUT YOU WANTED IT BUNDLED, RIGHT?  YOU'RE NOT DISPUTING

         13   THAT YOU WANTED TO HAVE IT BUNDLED.  THAT WAS SOMETHING THAT

         14   YOU WANTED TO HAVE?

         15   A.  WE WANTED TO HAVE INTERNET TECHNOLOGIES AS A PART OF

         16   WINDOWS FROM -- YOU KNOW, EARLY ON IN WINDOWS 95.  THE VERY

         17   FIRST VERSION HAD INTERNET TECHNOLOGIES.  IT WAS CERTAINLY

         18   SOMETHING WE WANTED TO HAVE AS A PART OF WINDOWS.

         19   Q.  AND YOU WANTED IT BUNDLED WITH WINDOWS, AS IT'S

         20   DESCRIBED HERE; IS THAT FAIR?

         21   A.  I WOULDN'T READ TOO MUCH IN THE TERM.  WE DEFINITELY

         22   WANTED TO HAVE IE TECHNOLOGIES AS A PART OF WINDOWS, AND WE

         23   HAD A VISION VERY EARLY ON ABOUT THE TYPE OF BENEFITS WE

         24   COULD PROVIDE TO CUSTOMERS THROUGH THE INTEGRATION OF THE

         25   TECHNOLOGIES.  FOR EXAMPLE, THE ABILITY TO BROWSE YOUR
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          1   DESKTOP INFORMATION AND THE WEB INFORMATION AND YOUR NETWORK

          2   INFORMATION WITH THE SAME USER INTERFACE.

          3             SO, YOU KNOW, THAT'S -- YOU KNOW, WE ACHIEVED

          4   INCREASES IN SORT OF INTEGRATION OVER TIME, BUT WE

          5   DEFINITELY WANTED -- IT'S DEFINITELY TRUE WE WANTED TO HAVE

          6   INTERNET TECHNOLOGIES AS A PART OF WINDOWS.  WE THOUGHT WE

          7   NEEDED TO DO THAT FOR OUR CUSTOMERS AND TO BE COMPETITIVE.

          8   Q.  NOW, YOU SAY YOU DON'T WANT TO READ TOO MUCH INTO THE

          9   WORD "BUNDLED."  THIS WAS, OBVIOUSLY, A WORD THAT MICROSOFT

         10   USED IN ITS DOCUMENT HERE, AND YOU'RE FAMILIAR THAT

         11   MICROSOFT FREQUENTLY DESCRIBED COMBINING IE 2 WITH WINDOWS

         12   AS "BUNDLING" IE WITH WINDOWS; ARE YOU NOT, SIR?

         13             MR. WARDEN:  EXCUSE ME.  I OBJECT TO THE FORM OF

         14   THE QUESTION WITH THIS USE OF A CORPORATE AUTHOR FOR A

         15   DOCUMENT THAT HAS -- SURE, SOMEONE AT MICROSOFT USED THIS

         16   WORD.

         17             THE COURT:  SUSTAINED.  THERE IS NO PROVENANCE FOR

         18   THIS DOCUMENT.

         19   BY MR. BOIES:

         20   Q.  MR. CHASE, WITH RESPECT TO THIS DOCUMENT, IT WAS

         21   PRODUCED TO US FROM MICROSOFT'S FILES, LABELED BY MICROSOFT

         22   FROM "BRAD CHASE'S ONLINE DOCUMENTS."  WHEN THIS DOCUMENT

         23   USES THE TERM "BUNDLED," YOU KNOW WHAT IS BEING REFERRED TO

         24   HERE; DO YOU NOT, SIR?

         25             MR. WARDEN:  EXCUSE ME.  NOW, YOUR HONOR, WE HAVE
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          1   A CORPORATE AUTHOR FOR THE FIRST PAGE OF THE DOCUMENT.  NO

          2   ONE KNOWS WHO WROTE THE FIRST PAGE OF THE DOCUMENT.

          3             THE COURT:  NO, BUT IT CAME FROM YOUR FILES.

          4             MR. WARDEN:  THERE'S NO DOUBT ABOUT THAT.  AND

          5   SOMEBODY UNDOUBTEDLY AT MICROSOFT -- SOME HUMAN WROTE THE

          6   DOCUMENT AND THE COVER.

          7             THE COURT:  ALL RIGHT.

          8             MR. BOIES:  YOUR HONOR, I WILL TRY IT AGAIN IF IT

          9   WILL SPEED THINGS ALONG.

         10             THE COURT:  GO AHEAD.

         11   BY MR. BOIES:

         12   Q.  MR. CHASE, WITH RESPECT TO THIS DOCUMENT THAT WAS

         13   PRODUCED TO US BY MICROSOFT'S LAWYERS, LABELED --

         14             THE COURT:  ALL RIGHT.  PUT YOUR NEXT QUESTION.

         15   BY MR. BOIES:

         16   Q.  "BRAD CHASE'S ONLINE DOCUMENTS" --

         17             THE COURT:  PUT YOUR NEXT QUESTION.

         18             MR. BOIES:  OKAY.

         19   BY MR. BOIES:

         20   Q.  DO YOU KNOW WHAT IS MEANT BY "BUNDLED"?

         21   A.  I CAN'T BE SURE.  I JUST ASSUME IT MEANS IE 2 IS A PART

         22   OF WINDOWS 95.

         23   Q.  LET ME TURN TO WHAT I WAS ASKING YOU ABOUT BEFORE WE GOT

         24   DOWN THIS BYWAY, WHICH IS THE STATEMENT "IE AND MSN ICONS

         25   HIDDEN BEHIND CUSTOM SHELLS ON CONSUMER P.C.'S," WHICH IS
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          1   PURPORTING TO BE A DESCRIPTION OF WHAT IS THE CASE AT THE

          2   TIME THIS DOCUMENT IS BEING WRITTEN.

          3             DO YOU SEE THAT?

          4   A.  YES, I DO SEE THAT BULLET POINT.

          5   Q.  AND IS IT FAIR TO SAY THAT THIS WAS BELIEVED BY

          6   MICROSOFT AND BY YOU TO BE A PROBLEM?

          7   A.  I RECALL THIS BEING TRUE.  I RECALL MY CONCERN ABOUT

          8   CUSTOM SHELLS TO BE VERY DIFFERENT.  MY CONCERN WAS THAT

          9   PEOPLE WERE BOOTING UP THEIR P.C.'S EXPECTING TO GET WINDOWS

         10   AND WERE GETTING THESE CUSTOM SHELLS.

         11             I WAS CONCERNED ABOUT THE IMPACT THAT WOULD HAVE

         12   ON WINDOWS AMONG OUR CUSTOMERS AND OUR CUSTOMERS' EXPERIENCE

         13   WITH WINDOWS.

         14             I DO RECALL THIS BEING TRUE IN SOME CASES, BUT I

         15   DON'T RECALL THAT BEING MY ISSUE.  MY ISSUE WITH THE CUSTOM

         16   SHELLS WAS THAT THEY WERE CHANGING THE USER EXPERIENCE SO

         17   THE USER WAS EXPECTING TO GET WINDOWS AND GETTING SOMETHING

         18   ELSE.

         19   Q.  WELL, WHAT THIS DOCUMENT SAYS IS, UNDER POINT 4, "IN

         20   ORDER TO PROTECT OUR POSITION ON THE DESKTOP AND INCREASE

         21   THE LIKELIHOOD THAT IE GETS THE PROMINENT POSITION WITH THE

         22   END USER, WE SHOULD MOVE THE SIGN-UP WIZARD INTO THE BOOT-UP

         23   SEQUENCE SOMEWHERE BEFORE WE GIVE CONTROL OVER TO THE OEM."

         24             DO YOU SEE THAT, SIR?

         25   A.  I DO SEE THAT.  YES, I DO.
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          1   Q.  AND DID YOU UNDERSTAND THAT TO BE A PROPOSAL THAT WAS

          2   BEING MADE FOR IE 3.0?

          3   A.  I DO NOT RECALL THAT PROPOSAL, NO.  AND IT'S NOT WHAT WE

          4   DID.

          5   Q.  LET ME TURN TO THE SECOND SUBJECT THAT MR. WARDEN

          6   COVERED WITH YOU.  AND IN THAT CONNECTION, LET ME ASK YOU TO

          7   LOOK AT DEFENDANT'S EXHIBIT 1546, WHICH MR. WARDEN ASKED YOU

          8   ABOUT.  AND HE QUOTED MR. LUDWIG TALKING ABOUT HOW EASY

          9   MICROSOFT WAS TO WORK WITH.

         10             DO YOU SEE THAT?

         11   A.  YES, I DO.

         12   Q.  NOW, I'D LIKE TO DIRECT YOUR ATTENTION TO THE TOP

         13   E-MAIL, WHICH IS AN E-MAIL FROM YOU.  AND IS IT FAIR TO SAY

         14   THAT IN THIS E-MAIL FROM YOU, YOU'RE INDICATING THAT YOU'RE

         15   HAVING SOME DIFFICULTY WORKING WITH AOL?

         16   A.  IT'S FAIR TO SAY THAT THE CONTRACT DRAFT THEY SENT ME AT

         17   THAT TIME WAS NOT ONE I WAS PLEASED WITH; THAT IS FAIR TO

         18   SAY.

         19   Q.  IN FACT, YOU SAY "I AM NOW THROUGH HALF OF THE CONTRACT

         20   THAT AOL SENT AND I HAVE HALF THE DAMN THING HIGHLIGHTED AND

         21   HAVE BEEN SWEARING A LOT."  AND THEN YOU GO ON TO SAY "CORY

         22   CALLED ME SIMILARLY FRUSTRATED."

         23             WHO IS CORY?

         24   A.  CORY WAS -- CORY IS AN ATTORNEY AT MICROSOFT WHO WAS MY

         25   PARTNER IN DOING THE AOL AGREEMENT.
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          1   Q.  NOW, THERE WAS ALSO, I THINK, AN IMPLICATION THAT AOL

          2   DID A DEAL WITH MICROSOFT BECAUSE AOL FOUND IT TOO DIFFICULT

          3   TO WORK WITH NETSCAPE.  IS THAT A FAIR INTERPRETATION OF

          4   WHAT YOU WERE TRYING TO CONVEY?

          5   A.  ONE OF THE FACTORS I THINK WAS THAT WE WERE EASIER TO

          6   WORK WITH THAN NETSCAPE.  THE DATA WE GOT FROM STEVE CASE

          7   AND DAVID COLBURN, AND DATA I SAW WHEN DAVID COLBURN WAS

          8   TESTIFYING HERE INDICATED THAT NETSCAPE WAS REALLY DIFFICULT

          9   TO WORK WITH.  BUT I WOULDN'T CALL THAT THE PRIMARY ISSUE.

         10   Q.  YOU KNOW, DO YOU NOT, THAT THE DAY BEFORE AOL SIGNED A

         11   CONTRACT WITH MICROSOFT, AOL HAD COMPLETED AND SIGNED A

         12   CONTRACT WITH NETSCAPE?

         13   A.  YES.  IN FACT, MR. COLBURN TOLD ME ABOUT THAT WHEN WE

         14   HAD LUNCH THAT DAY.  HE TOLD ME THAT HE HAD HAD AN

         15   INCREDIBLE TIME TRYING TO WORK ANY KIND OF DEAL WITH

         16   NETSCAPE, AND HE WAS FRUSTRATED, AND THAT HE WENT IN THAT

         17   DAY AND HE SAID, "I TORE UP THE SORT OF AGREEMENTS WE HAD

         18   TRIED TO WORK BEFORE, AND WE TRIED TO WORK A NEW ONE RIGHT

         19   THERE.  AND HE WAS TRYING TO GET A DEAL FOR GNN AND FOR AOL

         20   TO HAVE THE OPTION TO PROVIDE NETSCAPE TO AOL CUSTOMERS.

         21   AND HE SAID IT WAS AN INCREDIBLY PAINFUL EXPERIENCE.

         22   Q.  DO YOU KNOW IF MR. COLBURN TOLD NETSCAPE ABOUT MICROSOFT

         23   THE SAME THING HE TOLD MICROSOFT ABOUT NETSCAPE?

         24   A.  NO, HE DIDN'T TELL ME WHETHER HE DID THAT.  BUT I DO

         25   RECALL AN E-MAIL WE SHOWED HERE IN COURT WHERE HE -- I'M
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          1   TRYING TO REMEMBER THE TERMINOLOGY.  I THINK HE SAID HE

          2   CALLED US A BREATH OF FRESH AIR TO WORK WITH COMPARED TO

          3   NETSCAPE.

          4   Q.  ALTHOUGH HE MANAGED TO GET THIS CONTRACT DONE WITH

          5   NETSCAPE A DAY BEFORE HE GOT THE CONTRACT DONE WITH

          6   MICROSOFT, CORRECT?

          7   A.  SURE.  THEY STRUCTURED IT THAT WAY BECAUSE MY

          8   UNDERSTANDING FROM DAVID WAS THAT THEY WANTED SORT OF THE

          9   P.R. ONE-TWO PUNCH OF SIGNING THE SMALLER DEAL WITH

         10   NETSCAPE, THEN SIGNING THE MAJOR DEAL WITH MICROSOFT.

         11   Q.  WELL, YOU SAY YOU UNDERSTAND THAT THEY STRUCTURED IT FOR

         12   THAT P.R. PURPOSE.  LET ME --

         13   A.  LET'S BE CLEAR.  THAT'S WHAT DAVID TOLD ME.

         14   Q.  WELL, LET ME SHOW YOU GOVERNMENT EXHIBIT 38, WHICH IS A

         15   CONTEMPORANEOUS AOL DOCUMENT DATED JANUARY 21, 1996.  NOW,

         16   DO YOU RECALL DEALING WITH THIS DOCUMENT BEFORE, SIR?

         17   A.  YES, THAT'S ONE OF THE DOCUMENTS YOU WENT OVER WITH ME

         18   EARLIER.

         19   Q.  AND WE HAD TALKED ABOUT PARAGRAPH 3 BEFORE.  I'D NOW

         20   LIKE TO DIRECT YOUR ATTENTION TO PARAGRAPH 5 WHERE THE AOL

         21   AUTHOR WRITES -- AND THIS IS ALL A PURPORTED SUMMARY OF A

         22   MEETING BETWEEN REPRESENTATIVES OF MICROSOFT AND

         23   REPRESENTATIVES OF AOL THAT TOOK PLACE IN REDMOND,

         24   WASHINGTON, CORRECT, SIR?

         25   A.  WELL, YES, I THINK AT LEAST IN PART.  I THINK NUMBER 5
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          1   SEEMS TO BE MORE OF A -- AS I READ IT, IT JUST SEEMS TO BE

          2   MORE, YOU KNOW, STREAM OF CONSCIOUS THINKING AS OPPOSED TO A

          3   SUMMARY OF THE MEETING.

          4   Q.  WELL, LET'S GO BACK TO THE FIRST PAGE, JUST SO THAT WE

          5   HAVE THE CONTEXT.  IT SAYS AT THE BEGINNING "MY IMPRESSIONS

          6   OF THURSDAY'S SESSION WITH GATES, BRAD SILVERBERG, JOHN

          7   LUDWIG, BRAD CHASE, CHRIS JONES, BEN SLIVKA, ET AL." -- AND

          8   THEN THERE ARE A SERIES OF NUMBERED POINTS, CORRECT?

          9   A.  THAT'S CORRECT.

         10   Q.  AND GOING NOW TO THIS SECOND PAGE, THE FIFTH NUMBERED

         11   POINT UNDER THAT HEADING IS "INTERESTING TO NOTE THE

         12   CONTRADICTION BETWEEN MICROSOFT'S CLAIM OF MANIFEST DESTINY

         13   REGARDING WINNING THE INTERNET SOFTWARE BATTLE, AND THEIR

         14   EAGERNESS TO BRING US INTO THEIR FOLD.  IN TERMS OF TIMING,

         15   WE ARE ABSOLUTELY OF GREATER VALUE TO THEM POST-NETSCAPE, AS

         16   A DECISION TO SHIFT FROM NETSCAPE AFTER A PUBLIC ALLIANCE IS

         17   EVEN BETTER THAN A PRE-EMPTORY STRIKE TODAY (DEPLOYMENT

         18   ISSUES ASIDE.)  MICROSOFT IS CLEARLY FEELING VULNERABLE OVER

         19   THE NEXT YEAR OR SO."

         20             DO YOU SEE THAT, SIR?

         21   A.  YES, I DO.

         22   Q.  AND YOU WERE AT THIS MEETING, WERE YOU NOT, SIR?

         23   A.  YES, I WAS.

         24   Q.  AND WAS THAT CONVEYED TO THE AOL PEOPLE AT THE MEETING

         25   IN WORDS OR IN SUBSTANCE?
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          1   A.  WHEN YOU SAY "THAT," WHICH PART OF THE BULLET ARE YOU

          2   REFERRING TO -- I MEAN, OF NUMBER 5 ARE YOU REFERRING TO?

          3   PART OF THIS SEEMS TO BE, AGAIN, HIM JUST SORT OF -- HIS

          4   ANALYSIS OF ONE OF THE THINGS THAT CAME OUT OF THE MEETING.

          5   PART OF IT SEEMS TO BE A SUMMARY OR IMPRESSIONS OF THE

          6   MEETING.

          7   Q.  DID YOU OR SOME OTHER MICROSOFT REPRESENTATIVE CONVEY TO

          8   NETSCAPE AT THIS MEETING THAT YOU BELIEVED THAT A NETSCAPE

          9   DEAL WOULD BE MORE VALUABLE TO MICROSOFT, POST A NETSCAPE

         10   DEAL, AS A DECISION TO SHIFT FROM NETSCAPE AFTER A PUBLIC

         11   ALLIANCE?

         12   A.  NO.  I DON'T THINK WE DISCUSSED THAT.

         13   Q.  LET ME GO DOWN TO -- SINCE I'M HERE -- THE NEXT

         14   PARAGRAPH, NUMBER 6, WHERE IT SAYS "MICROSOFT MARKETING

         15   STRATEGY RE NETSCAPE IS SIMPLY TO BUNDLE INCREASED

         16   FUNCTIONALITY INTO THEIR EXISTING PRODUCT LINES AND TURN THE

         17   SCREWS ON THEIR CHANNELS."

         18             DO YOU SEE THAT?

         19   A.  YES, I DO.

         20   Q.  DID MICROSOFT CONVEY TO NETSCAPE AT THIS MEETING THAT

         21   MICROSOFT'S MARKETING STRATEGY WITH RESPECT TO NETSCAPE WAS

         22   TO BUNDLE INCREASED FUNCTIONALITY INTO MICROSOFT'S EXISTING

         23   PRODUCT LINES?

         24   A.  WE DID TALK ABOUT HOW WE WERE GOING TO CONTINUE TO ADD

         25   MORE FUNCTIONALITY AND FEATURES TO THE INTERNET EXPLORER.
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          1   SO, IN THAT SENSE, I GUESS THE ANSWER IS YES, SORT OF.

          2   Q.  AND WAS THE WORD "BUNDLE" USED, THE WORD THAT YOU

          3   STUMBLED OVER IN THE LAST DOCUMENT?  WAS THAT ACTUAL WORD

          4   USED?

          5   A.  I DON'T RECALL WHETHER WE USED THAT WORD OR NOT.

          6   Q.  DID MICROSOFT CONVEY TO NETSCAPE AT THIS MEETING THAT

          7   MICROSOFT'S MARKETING STRATEGY RE NETSCAPE WAS TO TURN THE

          8   SCREWS ON MICROSOFT'S CHANNELS?

          9   A.  NO.

         10   Q.  NOW, YOU'VE TESTIFIED THAT YOU BELIEVED THAT THE AOL

         11   PEOPLE LIKED WORKING WITH MICROSOFT AND WERE GETTING ALONG

         12   WELL WITH MICROSOFT AT THIS TIME, CORRECT?

         13   A.  I TESTIFIED THAT WE WERE EASIER TO WORK WITH THAN

         14   NETSCAPE.

         15   Q.  AND YOU'VE ALREADY TESTIFIED EARLIER, WITH RESPECT TO

         16   PARAGRAPH 3, THAT YOU ALSO DENY THAT THIS STATEMENT HAPPENED

         17   AT THE MEETING, CORRECT?

         18   A.  LET ME LOOK AT PARAGRAPH 3.

         19   Q.  THIS IS THE ONE THAT SAYS "GATES DELIVERED A

         20   CHARACTERISTICALLY BLUNT INQUIRY:  HOW MUCH DO WE NEED TO PA

         21   YOU TO SCREW NETSCAPE."

         22   A.  YES.

         23   Q.  DO YOU HAVE ANY EXPLANATION FOR WHY -- OR DO YOU

         24   BELIEVE -- LET ME PUT IT THIS WAY.  DO YOU BELIEVE THAT THIS

         25   WAS WHAT THE AOL PEOPLE HONESTLY BELIEVED WAS BEING CONVEYED
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          1   TO THEM?

          2             MR. WARDEN:  OBJECTION.  IT CALLS FOR SPECULATION.

          3   IT'S BEYOND THE SCOPE OF THE REDIRECT.

          4             THE COURT:  OVERRULED.

          5             THE WITNESS:  I'M SORRY.  COULD YOU REPEAT THE

          6   QUESTION, PLEASE?

          7   BY MR. BOIES:

          8   Q.  DO YOU HAVE ANY REASON TO BELIEVE THAT THIS PURPORTED

          9   REPORT BY THE AOL PEOPLE IS ANYTHING OTHER THAN THEIR BEST

         10   ATTEMPT TO RECORD WHAT THEY BELIEVED WAS TOLD THEM?

         11   A.  NO, I HAVE NO REASON TO BELIEVE THAT.  SOMETIMES PEOPLE

         12   GO TO MEETINGS AND THEY GET DIFFERENT IMPRESSIONS OR THEY

         13   REMEMBER DIFFERENT THINGS.  I WAS AT THE MEETING.  BILL DID

         14   NOT SAY THAT.

         15             THERE ARE OTHER THINGS IN THIS E-MAIL, AS I TALKED

         16   ABOUT, THAT I DO RECALL.  HE TALKS ABOUT, AS I DISCUSSED

         17   EARLIER, THE AMAZING ARRAY OF COOL INTERNET CENTRIC

         18   TECHNOLOGY UNDER DEVELOPMENT.  I REMEMBER THEM BEING VERY

         19   IMPRESSED WITH THAT.  HE TALKED ABOUT HOW NETSCAPE'S

         20   SOFTWARE IN NUMBER 2 IS MONOLITHIC.  I REMEMBER TALKING

         21   ABOUT THAT BECAUSE WE WERE PROMOTING AT THAT TIME AND

         22   SHOWING THEM FOR THE FIRST TIME INTERNET EXPLORER 3 AND ITS

         23   COMPONENTIZED TECHNOLOGY.

         24             SO THERE ARE THINGS IN THIS E-MAIL -- OTHER THINGS

         25   AS WELL -- THAT I DO RECALL, BUT THAT WAS NOT SAID.
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          1   Q.  OKAY.  LET ME TURN TO THE LAST SUBJECT MR. WARDEN DEALT

          2   WITH WITH YOU.  AND HE READ YOU SOME PORTIONS FROM

          3   MR. COLBURN'S DIRECT TESTIMONY.  DO YOU RECALL THAT?

          4   A.  YES, I DO.

          5   Q.  AND LET ME ASK THAT YOU BE HANDED MR. COLBURN'S DIRECT

          6   TESTIMONY IN ITS ENTIRETY.  AND WHILE WE'RE DOING THAT, WHY

          7   DON'T WE GIVE HIM HIS SEPTEMBER 1998 DEPOSITION, TOO.

          8             FIRST, I BELIEVE MR. WARDEN DISCUSSED WITH YOU

          9   PARAGRAPH 28 OF MR. COLBURN'S DEPOSITION.

         10   A.  EXCUSE ME.  DO YOU MEAN TESTIMONY?

         11   Q.  I MEAN HIS TESTIMONY, YES, SIR.  HIS DIRECT TESTIMONY.

         12   AND AT THE BEGINNING OF PARAGRAPH 28, MR. COLBURN TESTIFIES,

         13   "DURING THE NEGOTIATIONS, AOL SOUGHT TO MAINTAIN FLEXIBILITY

         14   IN ITS BROWSER DISTRIBUTION AND PROMOTION.  IT WAS AOL'S

         15   OBJECTIVE TO HAVE BOTH NAVIGATOR AND INTERNET EXPLORER

         16   AVAILABLE TO ITS MEMBERS, ALLOWING THEM TO CHOOSE WHICH

         17   BROWSER TO USE."

         18             DO YOU SEE THAT?

         19   A.  YES, I DO.

         20   Q.  IS THAT CONSISTENT WITH YOUR RECOLLECTION?

         21   A.  IT'S PRETTY CLOSE.  THEY WANTED -- THEY DID TELL ME THEY

         22   WANTED TO PROVIDE SOME CHOICE TO CUSTOMERS, NOT THAT THEY --

         23   LET ME BACK UP AND TRY TO PUT IT IN CONTEXT.  AOL ALWAYS

         24   WANTED TO HAVE ONE PRIMARY TECHNOLOGY, BUT DAVID DID TELL ME

         25   THAT THEY WANTED TO HAVE CUSTOMERS WHO WANTED TO USE
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          1   NAVIGATOR HAVE -- OR SOME OTHER BROWSER -- HAVE THE

          2   OPPORTUNITY TO DO SO.  THEY DIDN'T WANT TO LOSE THE CUSTOMER

          3   IF THEY WANTED TO USE NAVIGATOR.

          4             SO IN THE SENSE THAT IT WAS AOL'S OBJECTIVE TO

          5   HAVE BOTH NAVIGATOR AND INTERNET EXPLORER AVAILABLE TO ITS

          6   MEMBERS, THAT IS CONSISTENT WITH OUR NEGOTIATIONS OR WHAT I

          7   RECALL FROM THE DISCUSSIONS WITH DAVID.

          8             HOWEVER, IT'S ALSO TRUE THAT THEY DEFINITELY

          9   WANTED TO HAVE ONE PRIMARY TECHNOLOGY TO FOCUS ON.  THAT WAS

         10   ALWAYS THE TENOR OF THE ENTIRE NEGOTIATIONS.  THEY WOULD

         11   CHOOSE EITHER -- AOL WOULD CHOOSE EITHER THE MICROSOFT

         12   INTERNET EXPLORER TECHNOLOGY OR THE NETSCAPE NAVIGATOR

         13   TECHNOLOGY AS ITS PRIMARY TECHNOLOGY.

         14   Q.  LET ME GO TO THE LAST SENTENCE IN THIS PARAGRAPH WHERE

         15   MR. COLBURN TESTIFIES, "IN THE END, THE DEAL STRUCK WITH

         16   MICROSOFT WAS A TRADE-OFF.  AOL OBTAINED A FORM OF BUNDLING

         17   WITH THE WINDOWS 95 OPERATING SYSTEM AND PROMOTION ON THE

         18   WINDOWS 95 DESKTOP, AND MICROSOFT OBTAINED VIRTUAL

         19   EXCLUSIVITY FOR ITS BROWSER ON AOL, PREVENTING AOL FROM

         20   PROVIDING ANY SIGNIFICANT PROMOTION OR DISTRIBUTION OF

         21   NETSCAPE'S NAVIGATOR BROWSER."

         22             DO YOU SEE THAT, SIR?

         23   A.  YES, I DO.

         24   Q.  AND IS THAT CONSISTENT WITH YOUR RECOLLECTION?

         25   A.  NO.  THAT'S NOT COMPLETELY CONSISTENT WITH -- I'M SORRY.
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          1   CONSISTENT WITH MY RECOLLECTION?

          2   Q.  YES, AS TO WHAT HAPPENED.  AS TO WHAT THE DEAL WAS.

          3   A.  NO.  AS I DISCUSSED EARLIER, THE DEAL WAS MUCH BROADER

          4   AND DEEPER THAN CHARACTERIZED HERE.  AS I RECALL, AND AS I

          5   BELIEVE WE WORKED THROUGH THE DEAL, THERE WAS AN EXCHANGE OF

          6   VALUE ON BOTH SIDES THAT WAS MUCH DEEPER THAN THIS.  WE

          7   PROVIDED AOL SOURCE CODE.  WE PROVIDED AOL DEVELOPER

          8   SUPPORT.  WE PROVIDED AOL CERTAIN FEATURES THAT THEY ASKED

          9   US TO PROVIDE.  WE PROVIDED AOL, YOU KNOW, PROGRAM MANAGERS

         10   TO HELP THEM WITH THE WORK.

         11             SO WE DID QUITE A LOT OF TECHNICAL WORK.  AND, IN

         12   ADDITION, ONE OF THE THINGS OF VALUE WE PROVIDED AOL WAS

         13   INCLUDING THEM WITH WINDOWS AND INCLUDING THEM IN THE ONLINE

         14   SERVICES FOLDER.

         15             BUT I RECALL THERE WAS A MUCH BROADER AGREEMENT

         16   THAN THIS.  AND, IN THE END, I DON'T REALLY THINK IT WAS

         17   MUCH OF A TRADE-OFF FOR AOL BECAUSE AOL WAS ALREADY ON THESE

         18   OEMS' DESKTOPS BEFORE THE DEAL, IN A BROAD RANGE OF OEM

         19   DESKTOPS IN A PROMINENT POSITION, AND INTERESTINGLY ENOUGH,

         20   AOL HAS CONTINUED TO DO DEALS WITH P.C. MANUFACTURERS TO GET

         21   BROAD DISTRIBUTION OF AOL SOFTWARE.

         22   Q.  LET ME SEE IF I CAN SHARPEN THE QUESTION.  WAS IT YOUR

         23   UNDERSTANDING THAT IN ORDER TO DO THE DEAL WITH MICROSOFT,

         24   FOR WHATEVER YOU GAVE THEM, AOL WAS AGREEING TO GREATER

         25   RESTRICTIONS ON ITS ABILITY TO PROMOTE AND DISTRIBUTE
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          1   NETSCAPE'S BROWSER THAN AOL WANTED TO AGREE TO?

          2   A.  WELL, THE QUESTION IS SORT OF STRANGE IN THE SENSE THAT

          3   ALMOST IN ANY BUSINESS NEGOTIATION, YOU ALWAYS WOULD PREFER

          4   TO HAVE FEWER RESTRICTIONS ON YOURSELF THAN NOT.  AOL

          5   DIDN'T -- THE PART OF THE NEGOTIATIONS AND THE EVENTUAL DEAL

          6   WHERE WE WORKED OUT THAT THEY WOULD HAVE SOME LIMITED RIGHTS

          7   TO PROMOTE NETSCAPE NAVIGATOR WAS NOT SOMETHING WE HAD TO

          8   SPEND A SIGNIFICANT AMOUNT OF TIME ON IN THE NEGOTIATIONS.

          9   THAT WASN'T THAT DIFFICULT FOR US TO WORK OUT.

         10             AOL WAS ALWAYS FOCUSED ON ONE PRIMARY TECHNOLOGY.

         11   THEY WANTED THE RIGHT TO BE ABLE TO HAVE DOWNLOADS OF

         12   NETSCAPE AND PROVIDE SOME CHOICE TO CUSTOMERS, AND WE GAVE

         13   THEM THAT RIGHT.  AND, AS I INDICATED EARLIER, ALL NOW 16

         14   MILLION OF AOL USERS COULD USE NETSCAPE NAVIGATOR IF THEY

         15   WANTED TO.  BUT IT WASN'T REALLY OUR PRIMARY FOCUS THAT WE

         16   SPENT A SIGNIFICANT AMOUNT OF TIME ON.

         17   Q.  LET ME TRY TO SHARPEN IT ONE MORE TIME, AND MAYBE THE

         18   WAY TO DO IT IS TO FOCUS YOU ON PARAGRAPH 26 OF

         19   MR. COLBURN'S DIRECT TESTIMONY.

         20   A.  I DIDN'T HEAR YOU.  PARAGRAPH 26?

         21   Q.  26.

         22   A.  OKAY.

         23   Q.  FOUR LINES DOWN WHERE IT SAYS "AOL WANTED THE

         24   FLEXIBILITY OF BEING ABLE TO INTEGRATE DIFFERENT BROWSERS

         25   INTO ITS CLIENT SOFTWARE, THUS PROVIDING ITS USERS A CHOICE
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          1   OF BROWSERS."

          2             DO YOU SEE THAT?

          3   A.  YES, I DO SEE THAT.

          4   Q.  DID AOL GET THE RIGHT TO DO THAT, SIR?

          5   A.  LET ME BE PRECISE.  AOL NEVER WANTED TO INTEGRATE TWO

          6   BROWSERS INTO ITS ONE CLIENT.  BUT AOL MAY HAVE -- AND I

          7   DON'T RECALL THIS -- WANTED THE FLEXIBILITY TO INTEGRATE

          8   ANOTHER BROWSER INTO ITS CLIENT SOFTWARE, ESSENTIALLY TO

          9   HAVE ANOTHER AOL CLIENT ALTERNATIVE.  AGAIN, IT WOULD BE

         10   OFFERED FOR CHOICE AND THEY CAN DO THAT, AS FAR AS I RECALL,

         11   AS PART OF THE AGREEMENT.

         12   Q.  SO YOUR TESTIMONY IS THAT UNDER THE AGREEMENT, IF AOL

         13   WANTED TO, THEY COULD PROVIDE AN INTEGRATED IE BROWSER, AN

         14   INTEGRATED NAVIGATOR BROWSER, AND OFFER ITS USERS A CHOICE

         15   BETWEEN THE TWO OF THEM; IS THAT YOUR TESTIMONY?

         16   A.  WELL, NO, THAT'S NOT EXACTLY RIGHT.  AS I RECALL THE

         17   CONTRACT -- AND LET'S JUST MAKE SURE WE GET OUR TERMINOLOGY

         18   ON THE SAME PAGE -- AOL COULD CREATE AN AOL CUSTOMIZED

         19   CLIENT INTEGRATED WITH INTERNET EXPLORER TECHNOLOGIES, AND

         20   THEY COULD CREATE AN AOL CUSTOMIZED CLIENT INTEGRATED WITH

         21   NETSCAPE NAVIGATOR TECHNOLOGIES, AND THEY COULD OFFER SOME

         22   CHOICE.

         23             AS I SAID EARLIER, HOWEVER -- THEY COULD OFFER

         24   CHOICE, BUT AS I SAID EARLIER, AS PART OF THE AGREEMENT, WE

         25   WERE PROVIDING LOTS OF VALUE TO AOL, AND SOME OF THE VALUE
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          1   WE WERE GETTING IN RETURN WAS THEIR MAKING A COMMITMENT TO

          2   OUR TECHNOLOGY.

          3             SO WHILE THEY COULD PROVIDE THE ADDITIONAL

          4   NETSCAPE -- THEY COULD PROVIDE AN AOL CLIENT WITH NETSCAPE

          5   CODE, THERE WERE LIMITATIONS ON HOW THEY COULD PROMOTE IT

          6   AND DISTRIBUTE IT, THOUGH THEY COULD DO SO.

          7   Q.  DID THEY WANT TO SHIP BOTH BROWSERS TO THEIR AOL USERS,

          8   SIR?

          9   A.  I DON'T RECALL THEM EVER WANTING TO SHIP BOTH BROWSERS.

         10   THAT WOULD BE A BIG SUPPORT EXPENSE AND CONFUSING FOR

         11   CUSTOMERS.  AND I JUST RECALL THAT THEY WANTED TO PROVIDE

         12   SOME CHOICE.  IF CUSTOMERS WANTED TO DOWNLOAD IT OR GET IT,

         13   THEY COULD.

         14   Q.  DO YOU RECALL ONE WAY OR THE OTHER WHETHER THEY WANTED

         15   TO SHIP BOTH BROWSERS TO CUSTOMERS TO ALLOW THOSE CUSTOMERS

         16   TO CHOOSE?

         17   A.  I RECALL THAT WASN'T A -- I DON'T RECALL THAT BEING A

         18   BIG ISSUE FOR THEM ONE WAY OR THE OTHER.

         19             I'M SORRY.  THAT MAY NOT HAVE BEEN CLEAR.  IN ALL

         20   OF THE NEGOTIATIONS, IT NEVER CAME UP, THAT I RECALL, THAT

         21   THEY CARED ABOUT SHIPPING BOTH TO THEIR CUSTOMERS.  THEY

         22   ALWAYS WANTED TO HAVE ONE PRIMARY TECHNOLOGY.

         23   Q.  LET ME ASK YOU TO LOOK AT YOUR DEPOSITION IF I COULD,

         24   SIR.

         25   A.  OKAY.
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          1   Q.  AND FIRST JUST FOR CONTEXT, LET ME START AT PAGE 179,

          2   LINES 20 THROUGH 25.

          3             "QUESTION:  IN NEGOTIATING THE 1996 LICENSE AND

          4   MARKETING AGREEMENT, AOL TOLD YOU ON A VARIETY OF OCCASIONS

          5   THAT IT WANTED FLEXIBILITY IN ITS ABILITY TO DISTRIBUTE AND

          6   PROMOTE NON-MIRCOSOFT BROWSERS, DIDN'T IT?

          7             "ANSWER:  THEY DID."

          8             AND I TAKE IT THAT WAS YOUR RECOLLECTION AT THE

          9   TIME YOUR DEPOSITION WAS TAKEN, CORRECT?

         10   A.  YES, AND IT'S WHAT I'VE JUST BEEN EXPLAINING.

         11   Q.  AND IT'S YOUR RECOLLECTION RIGHT NOW?

         12   A.  YES.

         13   Q.  NOW, LET ME GO TO THE NEXT PAGE, PAGE 180, LINES 13

         14   THROUGH 20.

         15             "QUESTION:  AT THE TIME THAT YOU WERE NEGOTIATING

         16   THIS AGREEMENT, DID YOU UNDERSTAND THAT AOL WANTED TO

         17   CONTINUE SHIPPING BOTH BROWSERS?

         18             "ANSWER:  I RECALL AOL WANTED FLEXIBILITY.  I

         19   DON'T RECALL WHETHER THEY WANTED TO SHIP BOTH BROWSERS, OR

         20   MAKE AVAILABLE BOTH BROWSERS, OR HAVE ONE AND NOT THE OTHER.

         21   I DON'T RECALL."

         22             NOW, I TAKE IT THAT WAS YOUR TESTIMONY AT THE TIME

         23   YOUR DEPOSITION WAS TAKEN IN SEPTEMBER OF 1998; IS THAT

         24   CORRECT?

         25   A.  THAT'S CORRECT.  THAT'S WHAT I SAID.
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          1   Q.  AND IS THAT STILL YOUR RECOLLECTION?

          2   A.  YES.  AS WE HAVE DISCUSSED, AOL WANTED SOME FLEXIBILITY.

          3   THEY WANTED TO BE ABLE TO HAVE USERS WHO MIGHT WANT TO USE

          4   NETSCAPE NAVIGATOR WITH THE AOL SERVICE BE ABLE TO DO SO.

          5   AND WE DID DISCUSS THAT.  HOWEVER, AGAIN, AS I SAID EARLIER,

          6   AOL ALWAYS WANTED ONE PRIMARY TECHNOLOGY.

          7   Q.  NOW, YOU DON'T TALK ABOUT HERE AOL WANTING ONE PRIMARY

          8   TECHNOLOGY, DO YOU, SIR?  YOU SIMPLY SAY "I RECALL AOL

          9   WANTED FLEXIBILITY.  I DON'T RECALL WHETHER THEY WANTED TO

         10   SHIP BOTH BROWSERS, OR MAKE AVAILABLE BOTH BROWSERS, OR HAVE

         11   ONE AND NOT THE OTHER.  I DON'T RECALL."

         12             YOU DON'T TALK ABOUT THEM ALWAYS WANTING ONE

         13   PRIMARY BROWSER, DO YOU, SIR?

         14   A.  I DON'T RECALL BEING ASKED THAT QUESTION, SO I DIDN'T

         15   VOLUNTEER IT.

         16   Q.  LET ME GO TO PAGE 185, WHERE AT THE TOP YOU SAY "I THINK

         17   THEY" -- REFERRING TO AOL -- "WANTED SOME FLEXIBILITY ON

         18   DISTRIBUTION, TOO."  AND THEN THE NEXT QUESTION AND ANSWER

         19   IS:

         20             "QUESTION:  SO WOULD YOU AGREE THAT AOL DID NOT

         21   WANT TO DISTRIBUTE INTERNET EXPLORER EXCLUSIVELY?

         22             "ANSWER:  I WOULD AGREE THAT THEY WANTED TO HAVE

         23   THE FLEXIBILITY.  I DON'T KNOW WHAT THEY REALLY WANTED TO

         24   DO."

         25             DO YOU SEE THAT, SIR?
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          1   A.  YES, I DO.

          2   Q.  AND IS THAT STILL YOUR RECOLLECTION?

          3   A.  WELL, YOU HAVE TO UNDERSTAND THE CONTEXT.  IF YOU GO

          4   FURTHER BACK IN THE DEPOSITION -- A LITTLE FURTHER BACK, THE

          5   QUESTION WAS "WHEN THEY TOLD YOU THEY WANTED TO MAKE

          6   NAVIGATOR AVAILABLE FOR THE AOL SERVICE, DID YOU HAVE AN

          7   UNDERSTANDING AS TO WHETHER THEY WANTED TO MAKE IT AVAILABLE

          8   ONLY THROUGH DOWNLOADING OR ALSO THROUGH DISTRIBUTING IT

          9   PHYSICALLY?"

         10             "I THINK THEY WANTED SOME" -- I ANSWER, "I THINK

         11   THEY WANTED SOME FLEXIBILITY ON DISTRIBUTION TOO."

         12             "SO WOULD YOU AGREE THAT AOL DID NOT WANT TO

         13   DISTRIBUTE INTERNET EXPLORER EXCLUSIVELY?

         14             "I WOULD AGREE THAT THEY WANTED TO HAVE THE

         15   FLEXIBILITY.  I DON'T KNOW WHAT THEY REALLY WANTED TO DO."

         16             AND I THINK I'M REFERRING TO THE PREVIOUS PART

         17   WHERE I DIDN'T KNOW EXACTLY WHAT THEY WANTED TO DO WITH

         18   NETSCAPE NAVIGATOR.

         19   Q.  AT THE BOTTOM OF PAGE 185:

         20             "QUESTION:  WOULD IT BE ACCURATE TO SAY, BASED ON

         21   YOUR UNDERSTANDING OF AOL'S PLANS AT THE TIME THAT YOU WERE

         22   NEGOTIATING THE AGREEMENT, THAT AOL WOULD NOT HAVE ENTERED

         23   INTO AN AGREEMENT WITH BOTH MICROSOFT AND NETSCAPE TO

         24   INCORPORATE THEIR BROWSER TECHNOLOGY IN DIFFERENT VERSIONS

         25   OF AOL'S CLIENT SOFTWARE?
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          1             "ANSWER:  I'M NOT REALLY SURE."

          2             DO YOU SEE THAT?

          3   A.  YES, I DO.

          4   Q.  AND IS THAT STILL CONSISTENT WITH YOUR RECOLLECTION AND

          5   TESTIMONY?

          6   A.  YES.  I THINK THAT'S WHAT I TALKED ABOUT EARLIER.  I

          7   DON'T REMEMBER FOR SURE IF THEY WANTED TO CREATE AN AOL

          8   CUSTOMIZED CODE WITH NETSCAPE NAVIGATOR AS A PART OF IT.  I

          9   DON'T REMEMBER IF THEY WANTED THAT OR THEY JUST WANTED TO

         10   PROVIDE NETSCAPE NAVIGATOR AS A CHOICE.

         11             AS YOU KNOW, YOU CAN USE AOL AS YOUR INTERNET

         12   ACCESS, BUT USE NETSCAPE NAVIGATOR AS YOUR BROWSER FOR THE

         13   INTERNET.  AND SO THAT'S WHAT WE'RE TALKING ABOUT HERE.

         14   Q.  MICROSOFT INTERPRETED THE AGREEMENT WITH AOL AS GIVING

         15   INTERNET EXPLORER AN EXCLUSIVE POSITION WITH AOL, CORRECT,

         16   SIR?

         17   A.  IF SOMEONE INTERPRETED IT THAT WAY, THEY WOULD BE

         18   INCORRECT.  THE CONTRACT DOES USE THE TERM "EXCLUSIVE," BUT

         19   BY ITS VERY TERMS, IT IS NOT EXCLUSIVE.

         20   Q.  WHEN YOU SAY, "IF SOMEBODY INTERPRETED IT THAT WAY, THEY

         21   WOULD BE INCORRECT," LET ME ASK YOU TO LOOK AT GOVERNMENT

         22   EXHIBIT 424, AND PARTICULARLY PAGE 6 OF THE DOCUMENT WHICH

         23   BEARS DOCUMENT PRODUCTION STAMP MS7 000591.  FIRST, JUST TO

         24   FOCUS ON THE COVER PAGE, THIS, AS I THINK WE'VE PREVIOUSLY

         25   IDENTIFIED WITH YOU, IS A JANUARY 23, 1998 PRESENTATION BY
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          1   MR. MYHRVOLD TO MR. GATES AND THE TOP EXECUTIVES OF

          2   MICROSOFT, CORRECT, SIR?

          3   A.  I CAN'T BE SURE, BUT IT APPEARS THAT WAY, YES.

          4   Q.  IT SAYS "CAMERON MYHRVOLD, BEC REVIEW, JANUARY 23, 1998,

          5   CORRECT, SIR?

          6   A.  YES.  THAT'S WHY I THINK THAT'S WHAT IT WAS BECAUSE THE

          7   BEC IS -- STANDS FOR BILL AND THE EXECUTIVE COMMITTEE.  AND

          8   I ASSUME THIS PRESENTATION WAS DONE FOR THAT, BUT I DON'T

          9   KNOW DEFINITIVELY.

         10   Q.  AND WOULD IT BE FAIR TO SAY THAT WHEN PEOPLE MAKE

         11   PRESENTATIONS TO MR. GATES AND THE EXECUTIVE COMMITTEE, THEY

         12   TRY TO MAKE THEIR PRESENTATIONS AS ACCURATE AS POSSIBLE?

         13   A.  SURE, IT'S FAIR TO SAY THEY TRY, AND EVERYONE IS HUMAN

         14   AND THEY MAKE MISTAKES.

         15   Q.  WELL, LET ME ASK YOU TO LOOK AT PAGE 6.  AND IN THE

         16   RIGHT-HAND CORNER -- THE BOTTOM RIGHT-HAND CORNER -- THERE

         17   IS A LIST OF TOP ONLINE SERVICE PROVIDERS, TELCO'S AND

         18   ISP'S.  DO YOU SEE THAT?

         19   A.  YES, I DO.

         20   Q.  AND THEN THERE IS A COLUMN THAT SAYS INTERNET EXPLORER

         21   AS A PERCENT OF DISTRIBUTION.  DO YOU SEE THAT?

         22   A.  YES, I DO.

         23   Q.  AND NEXT TO "AMERICA ONLINE," IE AS A PERCENT OF

         24   DISTRIBUTION IS DESCRIBED AS "IE EXCLUSIVE," CORRECT?

         25   A.  THAT'S WHAT IT SAYS.  THAT IS INCORRECT.  AS I'VE
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          1   DISCUSSED EARLIER, THE DEAL WITH AOL IS NOT AN EXCLUSIVE

          2   DEAL.  EVERY SINGLE ONE OF AOL'S USERS COULD USE NETSCAPE

          3   NAVIGATOR.  AOL IS ALLOWED TO HAVE SOME LIMITED PROMOTION OF

          4   NETSCAPE NAVIGATOR.  AND AOL IS ALLOWED TO PROVIDE NETSCAPE

          5   NAVIGATOR TO CUSTOMERS AS WELL, WITH SOME LIMITATIONS.  SO

          6   THAT'S JUST WRONG.

          7   Q.  WOULD YOU AGREE, MR. CHASE, THAT THE EXCEPTIONS TO

          8   EXCLUSIVITY, TO THE EXTENT THERE ARE EXCEPTIONS, ARE AS YOU

          9   DESCRIBE THEM YOURSELF IN A MEMO, IN MARCH 1996, PRETTY

         10   REMOTE?

         11   A.  THERE ARE EXCEPTIONS -- TO BE CLEAR WITH SORT OF THE

         12   PREMISE TO YOUR QUESTION, THERE DEFINITELY ARE EXCEPTIONS,

         13   AND THEY ARE LIMITED.  YOU COULD CALL THEM REMOTE.  BUT THE

         14   FACT OF THE MATTER IS THAT AOL CAN PROVIDE DOWNLOADS TO

         15   NETSCAPE NAVIGATOR.  USERS ARE FREE TO CHOOSE NETSCAPE

         16   NAVIGATOR.

         17             AND AS WE'VE DISCUSSED, AS OF Q3 1998, 22 PERCENT

         18   OF AOL USERS ARE USING NETSCAPE NAVIGATOR AS THEIR PRIMARY

         19   BROWSER.

         20   Q.  I WANT TO BE CLEAR.  IT'S NOT ME THAT'S CALLING THEM

         21   PRETTY REMOTE.  YOU CALLED THEM PRETTY REMOTE, CORRECT, SIR?

         22   A.  YES, BUT I THINK IF YOU LOOK AT THE CONTEXT OF THAT, I

         23   ALSO TALK ABOUT IN THAT MEMO -- BECAUSE YOU SHOWED IT TO ME

         24   THURSDAY -- I ALSO TALK ABOUT THAT THEY'RE FREE TO CHOOSE

         25   NETSCAPE NAVIGATOR.  AND I THINK I WAS -- IN FACT, WE HAVE
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          1   IT RIGHT HERE.

          2   Q.  YES.

          3   A.  I SAID THEY ARE PRETTY REMOTE.

          4   Q.  YOU SAY --

          5   A.  AN AOL CUSTOMER COULD CHOOSE TO USE NAVIGATOR AND IT

          6   WILL BE AVAILABLE TO BE DOWNLOADED FROM THE AOL SITE, THOUGH

          7   NOT IN A PROMINENT WAY.  THERE IS SOME CIRCUMSTANCE WITH

          8   THIRD-PARTY DISTRIBUTION DEALS WHERE AOL HAS SOME LIMITED

          9   FLEXIBILITY.

         10             ON ITS GNN SERVICE, AOL CAN DO WHAT IT WANTS, BUT

         11   FOR ALL INTENTS AND PURPOSES, IT IS TRUE AOL WILL BE MOVING

         12   REMOVING ITS 5 MILLION CUSTOMERS TO A NEW CLIENT INTEGRATED

         13   WITH INTERNET EXPLORER 3 STARTING THIS SUMMER AND FALL.

         14             I THINK THAT'S CONSISTENT WITH MY TESTIMONY.

         15   Q.  AND THAT'S CONSISTENT WITH YOUR PRESENT UNDERSTANDING?

         16   A.  THAT'S CONSISTENT, YES.

         17             MR. BOIES:  NO MORE QUESTIONS, YOUR HONOR.

         18                   FURTHER REDIRECT EXAMINATION

         19   BY MR. WARDEN:

         20   Q.  DO YOU STILL HAVE YOUR DEPOSITION THERE IN FRONT OF YOU,

         21   MR. CHASE?

         22   A.  THE SEPTEMBER DEPOSITION?

         23   Q.  YES, THE ONE MR. BOIES JUST REFERRED YOU TO?

         24   A.  YES, I DO.

         25   Q.  HE LOOKED AT PAGE 185 AND 86.  WOULD YOU LOOK AT PAGE
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          1   184, PLEASE, LEADING UP TO THE SECTION HE REFERRED TO?

          2   A.  184, YES.  I'M HERE.

          3   Q.  AND IT BEGINS THERE ON LINE 5, "HOW DO YOU KNOW THAT AOL

          4   WANTED TO MAKE NETSCAPE NAVIGATOR AVAILABLE FOR THE AOL

          5   SERVICE?

          6             "ANSWER:  BECAUSE THEY TOLD ME.

          7             "QUESTION:  WHEN DID THEY TELL YOU THAT?

          8             "DURING THE NEGOTIATIONS.

          9             "WHAT DID THEY TELL YOU SPECIFICALLY?

         10             "I DON'T REMEMBER SPECIFICALLY WHAT THEY TOLD ME.

         11             "HOW DID THEY WANT TO MAKE NETSCAPE NAVIGATOR

         12   AVAILABLE FOR THE AOL SERVICE?

         13             "ANSWER:  WELL, ANY USER COULD CHOOSE TO USE

         14   NETSCAPE NAVIGATOR OR INTERNET EXPLORER WITH THE AOL CLIENT,

         15   EVEN THOUGH IT HAS THE BUILT-IN INTERNET EXPLORER SERVICES.

         16   SO I THINK THEY WANTED TO HAVE -- ALLOW USERS TO BE ABLE TO

         17   DOWNLOAD OR USE EITHER CHOICES AND PERHAPS OTHERS TO PROVIDE

         18   THE USERS FLEXIBILITY."

         19             IS THAT A TRUTHFUL STATEMENT?

         20   A.  YES, IT IS.

         21   Q.  GOING ON, "WHEN THEY TOLD YOU THAT THEY WANTED TO MAKE

         22   NAVIGATOR AVAILABLE FOR THE AOL SERVICE, DID YOU HAVE AN

         23   UNDERSTANDING AS TO WHETHER THEY WANTED TO MAKE IT AVAILABLE

         24   ONLY THROUGH DOWNLOADING OR ALSO THROUGH DISTRIBUTING IT

         25   PHYSICALLY?
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          1             "ANSWER:  I THINK THEY WANTED SOME FLEXIBILITY ON

          2   DISTRIBUTION TOO.

          3             "SO YOU WOULD AGREE THAT AOL DID NOT WANT TO

          4   DISTRIBUTE INTERNET EXPLORER EXCLUSIVELY?

          5             "I WOULD AGREE THEY WANTED TO HAVE THE

          6   FLEXIBILITY.  I DON'T KNOW WHAT THEY REALLY WANTED TO DO.

          7             "QUESTION:  WOULD IT BE ACCURATE TO SAY, BASED ON

          8   YOUR UNDERSTANDING OF AOL'S PLANS AT THE TIME THAT YOU WERE

          9   NEGOTIATING THE AGREEMENT, THAT AOL WOULD NOT HAVE ENTERED

         10   INTO AN AGREEMENT WITH BOTH MICROSOFT AND NETSCAPE TO

         11   INCORPORATE BROWSER TECHNOLOGY IN AOL'S CLIENT SOFTWARE?"

         12             SKIPPING THE COMMENT AND CLARIFICATION.

         13             "BY MS. GIULIANELLI:  TO INCORPORATE MICROSOFT'S

         14   AND NETSCAPE'S.

         15             "ANSWER:  NOW I'M CONFUSED.  AOL NEVER

         16   CONTEMPLATED PUTTING BOTH IN AT THE SAME TIME."

         17             WAS THAT A TRUTHFUL STATEMENT?

         18   A.  YES.  I SHOULD HAVE SAID -- THERE WAS A WHOLE SECTION IN

         19   THIS PART OF THE TESTIMONY WHERE I DIDN'T QUITE

         20   UNDERSTAND -- I THOUGHT THAT THE QUESTIONER WAS ASKING ME IF

         21   AOL WANTED TO CREATE ONE CLIENT TECHNOLOGY TO PUT -- AND PUT

         22   BOTH THE INTERNET EXPLORER BROWSER AND THE NETSCAPE BROWSER

         23   TECHNOLOGY IN THE SAME CLIENT.

         24   Q.  YOU WERE CLEARLY STATING THAT THEY WEREN'T GOING TO DO

         25   THAT AT THE SAME TIME?
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          1   A.  NOT AT THE SAME TIME.

          2   Q.  IS THAT WHAT YOU'RE SAYING HERE TODAY --

          3   A.  THAT'S ONE OF THE THINGS I'M SAYING --

          4   Q.  -- AS WELL?

          5   A.  -- AS WELL TODAY.  AND I THINK EVERYTHING I SAID IS

          6   COMPLETELY CONSISTENT IN TOTAL WITH THE AGREEMENT AND MY

          7   BELIEF AT THE TIME AND NOW.

          8   Q.  A COUPLE MORE QUESTIONS ABOUT THE SUN 10-Q AND

          9   MR. COLBURN.  WHO SIGNED THE AGREEMENT BETWEEN SUN AND AOL

         10   THAT'S ANNEXED TO THE SUN 10-Q FOR AOL?

         11   A.  I DON'T RECALL.  LET ME -- I HAVE A FEELING I KNOW WHO

         12   IT IS, BUT LET ME SORT OF SEE IF THAT'S HERE.

         13   Q.  OKAY.

         14   A.  IT'S WHAT I SUSPECTED.  IT'S SIGNED BY DAVID COLBURN.

         15   Q.  AND LOOKING AT PARAGRAPH 5.0, WHO IS THE DESIGNATED

         16   EXECUTIVE REPRESENTATIVE OF AOL TO CARRY OUT THIS AGREEMENT?

         17   A.  5.0, PAGE 13, AOL'S INITIAL EXECUTIVE REPRESENTATIVE

         18   SHALL BE -- SHALL BE DAVID COLBURN.

         19   Q.  NO FURTHER QUESTIONS.

         20             MR. BOIES:  JUST ONE, YOUR HONOR.

         21             THE COURT:  SURELY.

         22                   FURTHER RECROSS EXAMINATION

         23   BY MR. BOIES:

         24   Q.  LET'S GO BACK TO THE CHASE DEPOSITION, 185.

         25             MR. CHASE, MR. WARDEN POINTED YOU TO AN ANSWER
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          1   WHERE YOU SAID YOU WERE CONFUSED AND YOU SAID, "NOW, I'M

          2   CONFUSED.  AOL NEVER CONTEMPLATED PUTTING BOTH IN AT THE

          3   SAME TIME.  IS THAT YOUR QUESTION?"

          4             AND THEN THE QUESTION IS CLARIFIED --

          5   A.  WHERE ARE WE AT?  I'M SORRY.

          6   Q.  THE BOTTOM OF PAGE 185.

          7   A.  OKAY.  SORRY.

          8   Q.  I'M JUST CONTINUING ON FOR THE NEXT COUPLE OF QUESTIONS

          9   AND ANSWERS AFTER MR. WARDEN STOPPED.  DO YOU REMEMBER HIM

         10   STOPPING WITH YOU SAYING "IS THAT YOUR QUESTION?"  AT LINE

         11   22?

         12   A.  UH-HUH.

         13   Q.  THEN IT SAYS:

         14             "QUESTION:  WOULD IT BE ACCURATE TO SAY, BASED ON

         15   YOUR UNDERSTANDING OF AOL'S PLANS AT THE TIME THAT YOU WERE

         16   NEGOTIATING THE AGREEMENT, THAT AOL WOULD NOT HAVE ENTERED

         17   INTO AN AGREEMENT WITH BOTH MICROSOFT AND NETSCAPE TO

         18   INCORPORATE THEIR BROWSER TECHNOLOGY IN DIFFERENT VERSIONS

         19   OF AOL'S CLIENT SOFTWARE?

         20             "ANSWER:  I'M NOT REALLY SURE.

         21             "QUESTION:  DID YOU EVER DISCUSS THAT WITH AOL?

         22             "ANSWER:  DISCUSS WHAT?

         23             "QUESTION:  DISCUSS THAT POSSIBILITY.

         24             "ANSWER:  THAT WHAT?

         25             "QUESTION:  THAT THEY WOULD INCORPORATE BOTH
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          1   TECHNOLOGIES INTO THEIR SOFTWARE.

          2             "ANSWER:  NOT THAT I REMEMBER.

          3             "QUESTION:  SO YOU DON'T KNOW WHETHER THAT'S

          4   SOMETHING AOL WANTED TO DO ONE WAY OR ANOTHER?

          5             "ANSWER:  I'M NOT SURE.  I CERTAINLY -- I CAN'T

          6   SAY DEFINITIVELY."

          7   A.  I'M SORRY.  IS THERE A QUESTION?

          8   Q.  NO.  I JUST WANTED THE RECORD TO BE SURE THAT THAT WAS

          9   COMPLETE.

         10             YOU AGREE WITH THAT TESTIMONY STILL?

         11   A.  I THINK ALL THIS IS COMPLETELY CONSISTENT WITH WHAT I

         12   SAID EARLIER, THAT AOL WANTED SOME CHOICE.  IT WANTED TO

         13   PROVIDE NETSCAPE NAVIGATOR FOR CUSTOMERS WHO WANTED IT.  I

         14   DON'T REMEMBER WHETHER OR NOT THEY WANTED TO CREATE AN AOL

         15   CLIENT VERSION WITH NETSCAPE INTEGRATED INTO IT.  THAT I

         16   DON'T RECALL.  BUT THEY DID WANT TO PROVIDE CHOICE.

         17             THEY WANTED ONE PRIMARY TECHNOLOGY.  THAT ONE

         18   PRIMARY TECHNOLOGY THEY CHOSE WAS INTERNET EXPLORER BECAUSE

         19   IT WAS THE ONLY COMPONENTIZED TECHNOLOGY, AND WE WON THAT

         20   BUSINESS ON THE MERITS.

         21   Q.  BUT YOU DON'T KNOW -- BUT YOUR TESTIMONY HERE WAS YOU

         22   DIDN'T KNOW WHAT AOL WANTED TO DO WITH RESPECT TO

         23   INCORPORATING OR INTEGRATING BOTH AOL AND -- BOTH MICROSOFT

         24   AND NETSCAPE'S TECHNOLOGY INTO ITS BROWSERS?  DIFFERENT

         25   BROWSERS, BUT AT THE SAME TIME, CORRECT?  THAT'S WHAT YOU
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          1   SAID HERE?

          2   A.  I'M NOT SURE I UNDERSTOOD YOUR QUESTION.  MY

          3   TESTIMONY --

          4   Q.  IT'S A BAD QUESTION.  I'LL WITHDRAW IT AND I'LL START

          5   OVER.

          6   A.  OKAY.

          7   Q.  OKAY.  AND ALL I'M TRYING TO DO IS FOCUS ON YOUR

          8   TESTIMONY HERE.  AND MAYBE THE RIGHT THING TO DO IS SIMPLY

          9   TO ASK YOU, THE TESTIMONY THAT WE'VE JUST READ -- IS THAT

         10   STILL YOUR TESTIMONY, SIR?

         11   A.  THE TESTIMONY THAT YOU JUST READ THERE IS STILL MY

         12   TESTIMONY, YES, IT IS.

         13             MR. BOIES:  NO MORE QUESTIONS, YOUR HONOR.

         14                   FURTHER REDIRECT EXAMINATION

         15   BY MR. WARDEN:

         16   Q.  AND IS IT ALSO YOUR TESTIMONY THAT THAT'S ENTIRELY

         17   CONSISTENT WITH YOUR STATEMENT THAT THEY WANTED ONE PRIMARY

         18   BROWSER?

         19   A.  ABSOLUTELY.  THEY WANTED ONE PRIMARY BROWSER AND THEY

         20   CHOSE INTERNET EXPLORER.

         21             MR. BOIES:  NOTHING FURTHER, YOUR HONOR.

         22             THE COURT:  OKAY.

         23             MR. BOIES:  IT SPEAKS FOR ITSELF.

         24             THE COURT:  YOU ARE EXCUSED, MR. CHASE.

         25             THE WITNESS:  THANK YOU, YOUR HONOR.

                                                                              74

          1             THE COURT:  AND WE START WITH MR. ROSE THIS

          2   AFTERNOON; IS THAT CORRECT?

          3             MR. WARDEN:  YES, YOUR HONOR.

          4             THE COURT:  2:00.

          5             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED

          6   FOR LUNCH AT 12:15 P.M.)
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