                                                                               1

          1                   UNITED STATES DISTRICT COURT

                              FOR THE DISTRICT OF COLUMBIA

          2

              ______________________________

          3   UNITED STATES OF AMERICA,     :

                        PLAINTIFF,          :

          4                                 :

               VS.                          :    C. A. NO. 98-1232

          5                                 :

              MICROSOFT CORPORATION, ET AL. :

          6             DEFENDANTS          :

              ______________________________:

          7   STATE OF NEW YORK, ET AL.     :

                        PLAINTIFFS          :

          8                                 :

                VS.                         :    C. A. NO. 98-1233

          9                                 :

              MICROSOFT CORPORATION, ET AL. :

         10             DEFENDANTS          :

              _______________________________

         11                                      WASHINGTON, D. C.

                                                 FEBRUARY 16, 1999

         12                                      (A. M. SESSION)

         13                      TRANSCRIPT OF PROCEEDINGS

                         BEFORE THE HONORABLE THOMAS P. JACKSON

         14

         15

         16

         17

         18

         19

              COURT REPORTER:               PHYLLIS MERANA

         20                                 6816 U. S. COURTHOUSE

                                            3RD & CONSTITUTION AVE., N.W.

         21                                 WASHINGTON, D. C.

                                            202-273-0889

         22

         23

         24

         25

                                                                               2

          1   FOR THE UNITED STATES:             PHILLIP MALONE, ESQ.

                                                 DAVID BOIES, ESQ.

          2                                      U. S. DEPT. OF JUSTICE

                                                 ANTITRUST DIVISION

          3                                      SAN FRANCISCO, CA.

          4   FOR THE DEFENDANT:                 JOHN WARDEN, ESQ.

                                                 RICHARD J. UROWSKY, ESQ.

          5                                      STEVEN L. HOLLEY, ESQ.

                                                 RICHARD PEPPERMAN, ESQ.

          6                                      SULLIVAN & CROMWELL

                                                 125 BROAD STREET

          7                                      NEW YORK, NEW YORK

          8   FOR THE STATE OF NEW YORK:         STEPHEN HOUCK, ESQ.

                                                 ALAN R. KUSINITZ, ESQ.

          9                                      N. Y. STATE DEPT. OF LAW

                                                 120 BROADWAY, SUITE 2601

         10                                      NEW YORK, NEW YORK

         11

         12

         13

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24

         25

                                                                               3

          1                            I N D E X

          2   WITNESS                     CROSS

          3   BRAD CHASE                    4

          4

          5

          6                            I N D E X

          7   PLAINTIFF'S                 IN EVIDENCE

          8   1665                             20

          9   1814                             77

         10

         11

         12

         13

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24

         25

                                                                               4

          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4   STATE OF NEW YORK, ET AL. VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK, AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. CHASE.

         10             THE WITNESS:  GOOD MORNING, YOUR HONOR.

         11             THE COURT:  WELCOME BACK.  I REMIND YOU THAT

         12   YOU'RE STILL UNDER OATH.

         13             THE WITNESS:  THANK YOU, YOUR HONOR.

         14             THE COURT:  YOUR WITNESS.

         15             MR. BOIES:  THANK YOU, YOUR HONOR.

         16             (BRAD CHASE, DEFENDANT'S WITNESS, PREVIOUSLY

         17   SWORN.)

         18                   CROSS-EXAMINATION, CONTINUED

         19   BY MR. BOIES:

         20   Q.  GOOD MORNING, MR. CHASE.

         21   A.  GOOD MORNING.

         22   Q.  I'D LIKE TO PICK UP WHERE WE LEFT OFF LAST THURSDAY.

         23   AND YOU WERE TALKING ABOUT WHETHER OR NOT INTERNET EXPLORER

         24   HAD BECOME TOO BIG TO DOWNLOAD AND WHETHER IT WAS HARD FOR

         25   USERS TO ACTUALLY SET IT UP SUCCESSFULLY.  AND YOU HAD
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          1   REFERENCED SOMETHING THAT YOU HAD TOLD DEVELOPERS AND YOU

          2   SAID YOU DIDN'T REMEMBER IT EXACTLY.

          3             AND WHAT I WOULD LIKE TO DO IS SHOW YOU GOVERNMENT

          4   EXHIBIT 214 AND ASK YOU WHETHER THAT WAS WHAT YOU WERE

          5   TALKING ABOUT.

          6             MR. BOIES:  AND I WOULD OFFER GOVERNMENT EXHIBIT

          7   214 AT THIS TIME.

          8             YOUR HONOR, I AM TOLD IT'S ALREADY BEEN ADMITTED.

          9             THE COURT:  PLEASED TO HEAR IT.  ALL RIGHT.

         10   BY MR. BOIES:

         11   Q.  IS THIS WHAT YOU WERE TALKING ABOUT LAST WEEK,

         12   MR. CHASE?

         13   A.  I REMEMBER AT ONE POINT I WAS TALKING ABOUT THIS MEMO.

         14   I DON'T REMEMBER SPECIFICALLY THE CIRCUMSTANCES.

         15   Q.  LET ME GIVE YOU A COPY OF YOUR TRANSCRIPT FROM THURSDAY,

         16   JUST SO THAT WE HAVE IT CLEAR.

         17             AND IF YOU LOOK AT PAGE 85 --

         18   A.  THERE IS NO PAGE 85 ON WHAT YOU GAVE ME.  IT GOES UP TO

         19   PAGE 68.  OR AM I MISUNDERSTANDING?

         20   Q.  RIGHT HERE.  PERHAPS IT WOULD HELP SPEED THINGS ALONG IF

         21   I DIRECTED YOUR ATTENTION TO A PORTION OF GOVERNMENT

         22   EXHIBIT 214 WHICH IS ON THE SECOND PAGE.

         23   A.  I AM ALMOST DONE WITH 85.  CAN I JUST FINISH THAT?

         24   Q.  WHAT?

         25   A.  I AM ALMOST DONE READING THIS SECTION.  CAN I JUST
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          1   FINISH THAT FOR A SECOND?

          2   Q.  YOU'RE ALMOST DONE READING PAGE 85?

          3   A.  I READ BEFORE IT TO GET THE CONTEXT.

          4   Q.  OKAY.  LET ME GIVE YOU THIS, SO THAT YOU UNDERSTAND WHAT

          5   I'M ASKING ABOUT SO WE DON'T HAVE TO READ IT A SECOND OR A

          6   THIRD TIME.

          7             THE PORTION THAT I'M PARTICULARLY INTERESTED IN IS

          8   THE PORTION THAT IS UNDER "SET-UP," AND THIS IS A MEMORANDUM

          9   THAT YOU WROTE ON NOVEMBER 19, 1997, CORRECT?

         10   A.  THIS IS AN E-MAIL THAT I WROTE ON NOVEMBER 19TH, THAT'S

         11   CORRECT.

         12   Q.  NOVEMBER 19, 1997?

         13   A.  THAT'S CORRECT.

         14   Q.  AND YOU WRITE HERE, "INTERNET EXPLORER HAS BECOME TOO

         15   BIG TO DOWNLOAD.  WE NEED TO HAVE A BROWSER AND MAIL

         16   DOWNLOAD THAT IS LESS THAN 30 MINUTES FOR A 28.8 MODEM.  CAN

         17   IE 5 BE DOWNLOADED SO THAT IT IS A SERIES OF PATCHES TO

         18   IE 4?  OUR PARTNERS, LIKE AOL, NEED A SMALLER BROWSER TOO.

         19             THE SET-UP PROCESS IS TOO HARD FOR USERS TO FIGURE

         20   OUT.  ONLY A LITTLE MORE THAN HALF OF THE PEOPLE THAT

         21   DOWNLOAD ACTIVE SET-UP END UP INSTALLING THE BROWSER.  I

         22   THINK THEY DON'T FIGURE OUT WHAT TO DO ONCE THEY DOWNLOAD

         23   THE SET-UP STUB."

         24             NOW, MY QUESTION IS WHETHER THIS IS THE STATEMENT

         25   THAT YOU WERE REFERRING TO LAST THURSDAY ON PAGE 85?
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          1   A.  OKAY.  ONE MOMENT.  LET ME GET THERE.

          2             IS THERE A SPECIFIC STATEMENT ON PAGE 85 YOU'RE

          3   ASKING ME ABOUT?

          4   Q.  WELL, LET'S PUT 85 UP ON THE SCREEN FOR A MINUTE.  AT

          5   LINE -- STARTING AT LINE 4.

          6   A.  OKAY.  ONE MOMENT.

          7   Q.  "I DID TELL THE MICROSOFT INTERNET EXPLORER 4 TECHNOLOGY

          8   DEVELOPERS THAT IE 4 WAS TOO BIG TO DOWNLOAD.  I DID TELL

          9   THEM THAT.

         10             "QUESTION:  AND DID YOU ALSO TELL THE DEVELOPERS

         11   THAT THE SET-UP PROCESS WAS TOO HARD FOR USERS TO FIGURE

         12   OUT?

         13             "ANSWER:  YES, I BELIEVE I DID.

         14             "QUESTION:  AND THAT ONLY A LITTLE MORE THAN HALF

         15   OF THE PEOPLE THAT DOWNLOAD THE ACTIVE SET-UP END UP

         16   INSTALLING THE BROWSER?

         17             "ANSWER:  THAT'S CORRECT."

         18             NOW, WHAT I WANT TO KNOW IS WHEN YOU GAVE THAT

         19   TESTIMONY LAST THURSDAY, IS THIS THE DOCUMENT THAT YOU WERE

         20   REFERRING TO?

         21   A.  YES, IT WAS.

         22   Q.  THANK YOU.

         23             NOW, LET ME GO TO THE VIDEOTAPE.  AND IN THAT

         24   CONNECTION, YOU WILL RECALL THAT ON THURSDAY, WE HAD

         25   DISCUSSED A VIDEOTAPE THAT YOU HAD SPONSORED.  AND ONE OF
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          1   THE THINGS THAT THAT VIDEOTAPE DID WAS THAT IT SHOWED THE

          2   DOWNLOADING OF A BROWSER -- THE NETSCAPE BROWSER -- ON AOL.

          3   AND YOU CAME TO A POINT WHERE YOU SAY, "IT'S NOW

          4   DOWNLOADING; WE'RE GOING TO SKIP THE REST OF IT," AND THEN

          5   YOU CAME BACK AND IT WAS ALREADY INSTALLED.  AND WE HAD A

          6   NUMBER OF QUESTIONS ABOUT HOW THAT ACTUALLY GOT INSTALLED.

          7             AND TO PUT IN FRONT OF YOU THE SPECIFIC QUESTIONS

          8   THAT I HAVE, LET ME ASK YOU TO TURN AGAIN TO THE TRANSCRIPT

          9   THAT I GAVE YOU, FIRST AT PAGE 21.  AND THIS IS AT LINES 11

         10   THROUGH 18, AND THIS IS FOLLOWING UP ON A QUESTION FROM THE

         11   COURT.

         12   A.  HOLD ON.  I DON'T THINK I'M WITH YOU YET.

         13   Q.  THERE IS AN AFTERNOON SESSION.  IT IS THE SESSION THAT

         14   WE JUST LOOKED AT.  YOU LOOKED AT PAGE 85.  I'M NOW TAKING

         15   YOU TO PAGE 21.  DO YOU HAVE PAGE 21, SIR?

         16   A.  YES, I DO.

         17   Q.  AND I WOULD DIRECT YOUR ATTENTION PARTICULARLY TO LINES

         18   11 THROUGH 18.  AND I SAY, "LET ME JUST GO BACK AND MAKE

         19   SURE THAT I UNDERSTOOD YOUR ANSWER TO THE COURT'S QUESTION.

         20   YOU'VE DOWNLOADED THE FILE.  YOU'VE DOWNLOADED NAVIGATOR ON

         21   AOL.  AND ONCE THAT'S HAPPENED, YOU SAY THERE'S AN ICON THAT

         22   APPEARS.

         23             "ANSWER:  CORRECT.

         24             "QUESTION:  ON THE SCREEN?

         25             "ANSWER:  CORRECT."
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          1             AND THEN IF YOU'D SKIP OVER TO PAGE 24, AT LINE

          2   21?

          3             "QUESTION:  NOW YOUR TESTIMONY IS AS SOON AS THAT

          4   DOWNLOAD THAT YOU HAD STARTED HAS COMPLETED, AN ICON APPEARS

          5   ON THE SCREEN.  YOU DOUBLE-CLICK ON THAT ICON AND THEN

          6   WHAT'S THE NEXT THING THAT HAPPENS?

          7             "ANSWER:  THEN THERE'S A FEW SCREENS OF THE WIZARD

          8   THAT YOU FILL OUT OR CLICK "NEXT" AND TAKE THE DEFAULTS, AND

          9   THEN IT'S INSTALLED."

         10             AND I HAD SUGGESTED TO YOU THAT WHEN YOU WERE

         11   DOWNLOADING THE BROWSER ON AOL, IT WAS NOT AS SIMPLE AS

         12   THIS.  DO YOU RECALL THAT?

         13   A.  I RECALL YOU MADE THE STATEMENT OR THE INFERENCE THAT

         14   YOU THOUGHT IT WAS NOT AS EASY, YES.

         15   Q.  NOW, I ALSO GAVE TO YOUR COUNSEL OVER THE WEEKEND A TAPE

         16   THAT PURPORTED TO SHOW WHAT APPEARED ON THE SCREEN WHEN YOU

         17   DOWNLOADED, IN AOL, THE NETSCAPE BROWSER.  DID YOU HAVE A

         18   CHANCE TO LOOK AT THAT TAPE OVER THE RECESS?

         19   A.  YES, I DID.

         20   Q.  AND DID YOU HAVE A CHANCE YOURSELF TO CHECK WHAT HAPPENS

         21   WHEN YOU DOWNLOAD THE BROWSER IN AOL?

         22   A.  YES, I DID.

         23   Q.  AND WHEN YOU DOWNLOAD THE BROWSER IN AOL, DO YOU GET

         24   THIS ICON THAT YOU SAID THAT YOU THOUGHT YOU GOT?

         25   A.  YES, THOUGH YOU GET IT IN A DIFFERENT LOCATION THAN THE
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          1   ONE I HAD THOUGHT.  ALSO, DEPENDING UPON HOW WINDOWS IS

          2   CONFIGURED, YOU MIGHT SEE AN ICON OR YOU MIGHT SEE JUST SORT

          3   OF THE NAME OF THE FILE.  THERE'S DIFFERENT WAYS TO VIEW

          4   YOUR FILES.

          5   Q.  LET'S BEGIN WITH THE ICON ON THE SCREEN.  DO YOU SEE AN

          6   ICON ON THE SCREEN?

          7   A.  YOU CAN.

          8   Q.  YOU CAN WHEN YOU DOWNLOAD IN AOL AND YOU DO NOTHING

          9   ELSE?

         10   A.  OKAY.  LET'S MAKE SURE WE'RE USING THE SAME TERMINOLOGY.

         11   WHEN YOU SAY "ON THE SCREEN," WHAT DO YOU MEAN?

         12   Q.  OKAY.  DO YOU REMEMBER THAT YOU HAD A VIDEOTAPE THAT WAS

         13   DOWNLOADING A BROWSER NOT IN AOL, AND YOU SHOWED THE COURT

         14   HOW YOU DOUBLE-CLICKED ON A LITTLE ICON THAT WAS THE

         15   NAVIGATOR ICON -- THE NETSCAPE ICON THAT WAS RIGHT THERE ON

         16   THE SCREEN.  IT WAS IN THE BOTTOM LEFT-HAND CORNER.  AND YOU

         17   TOLD THE JUDGE ALL YOU DID WAS DOUBLE-CLICK ON THAT.  DO YOU

         18   REMEMBER THAT, SIR?

         19   A.  YES, I DO.

         20   Q.  OKAY.  NOW, THAT'S THE ICON I'M TALKING ABOUT.

         21   A.  OKAY.  JUST TO MAKE SURE, SO WE'RE TALKING ON THE SAME

         22   WAVELENGTH, DO YOU MEAN THE ICON ON THE WINDOWS DESKTOP?  IS

         23   THAT THE SCREEN YOU'RE REFERRING TO?

         24   Q.  MR. CHASE, YOU HAD A SCREEN.  IF WE HAVE TO, WE'LL GO

         25   BACK AND PLAY YOUR VIDEO, BUT I THINK YOU DO REMEMBER THE
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          1   SCREEN THAT YOU HAD, RIGHT?

          2   A.  YES, MR. BOIES, I REMEMBER.  I'M JUST TRYING TO MAKE

          3   SURE THAT WE'RE TALKING ABOUT THE SAME THING.  OKAY.

          4   Q.  OKAY.  WHAT I'M TALKING ABOUT -- AND I'LL BE CLEAR -- I

          5   WANT YOU TO UNDERSTAND WHAT I'M TALKING ABOUT.  IN YOUR

          6   VIDEOTAPE, YOU DOWNLOADED A NETSCAPE BROWSER TWICE, CORRECT?

          7   A.  THAT'S CORRECT.

          8   Q.  ONCE WAS IN AOL; ONCE WAS NOT IN AOL, CORRECT?

          9   A.  ONCE WAS FROM THE AOL SERVICE; ONCE WAS FROM THE

         10   INTERNET.  THAT'S CORRECT.

         11   Q.  OKAY.  NOW, WHEN YOU DOWNLOADED IT FROM THE INTERNET,

         12   YOU SHOWED A SCREEN.  AND IN THE BOTTOM LEFT-HAND CORNER OF

         13   THAT SCREEN, THERE WAS AN ICON THAT WAS THE NETSCAPE

         14   NAVIGATOR ICON.  DO YOU REMEMBER THAT?

         15   A.  YES, I DO.

         16   Q.  AND YOU TOLD THE COURT THAT WHAT YOU DO IS YOU

         17   DOUBLE-CLICK ON THAT ICON AND THEN THE INSTALLATION PROCESS

         18   STARTS.

         19   A.  THAT'S CORRECT.

         20   Q.  AND YOU ALSO TOLD THE COURT THAT YOU THOUGHT THAT THAT

         21   WAS THE SAME WAY IT WORKED IN AOL, CORRECT?

         22   A.  THAT'S CORRECT.

         23   Q.  NOW -- AND THIS IS A SIMPLE PRELIMINARY QUESTION -- IF

         24   YOU HAD SHOWN ON THE VIDEOTAPE WHAT YOU SKIPPED -- OKAY --

         25   WOULD THAT ICON HAVE APPEARED AUTOMATICALLY ON THE SCREEN
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          1   THE WAY IT DID WHEN YOU WERE DOWNLOADING FROM THE INTERNET?

          2   A.  OKAY.  I UNDERSTAND YOUR QUESTION NOW.  NO, IT WOULD NOT

          3   HAVE.  WHERE IT SHOWS UP WHEN YOU DOWNLOAD FROM THE AOL

          4   SERVICE IS IN A FOLDER -- A SUBFOLDER CALLED "DOWNLOAD."

          5             THE AOL SERVICE HAS A STANDARD PRACTICE THAT

          6   WHENEVER YOU DOWNLOAD ANYTHING FROM THE AOL SERVICE, IT

          7   PLACES THAT DOWNLOAD IN THE SAME FOLDER EVERY TIME.  SO IF

          8   YOU LOOK AT YOUR DIRECTORY OF FOLDERS, THERE'S A FOLDER

          9   CALLED "AOL" AND THEN THE VERSION NUMBER, SAY, "AOL 4.0."

         10   WITHIN THAT FOLDER IS A FOLDER CALLED "DOWNLOAD."

         11             SO WHENEVER YOU DOWNLOAD ANYTHING FROM THE AOL

         12   SERVICE, IT PLACES THE SOFTWARE YOU DOWNLOAD INTO THAT

         13   FOLDER.  AND THAT'S WHERE USERS ARE TRAINED BY AOL TO GO GET

         14   THEIR DOWNLOADS.  THAT IS WHERE THE CUSTOMIZED VERSION OF

         15   NETSCAPE NAVIGATOR THAT AOL CUSTOMIZED IS DOWNLOADED TO.

         16   IT'S DOWNLOADED TO THAT LOCATION IN SORT OF YOUR DIRECTORY,

         17   OR THAT LOCATION RATHER THAN DIRECTLY ONTO WINDOWS DESKTOP.

         18             THEY ARE BOTH SCREENS.  THAT'S WHY I GOT CONFUSED.

         19             THE COURT:  ALL RIGHT.  YOU CLICK ON THE AOL FILE?

         20             THE WITNESS:  THE AOL FOLDER.

         21             THE COURT:  ALL RIGHT, THE FOLDER.  AND THEN YOU

         22   GET A LIST OF THINGS IN THE FOLDER.  AND ONE OF THEM IS

         23   DOWNLOAD.

         24             THE WITNESS:  CORRECT.

         25             THE COURT:  THEN YOU CLICK ON "DOWNLOAD," CORRECT?
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          1             THE WITNESS:  THEN YOU CLICK ON THE FOLDER CALLED

          2   "DOWNLOAD."

          3             THE COURT:  OKAY.

          4             THE WITNESS:  AND YOU OPEN THAT UP, AND THERE WILL

          5   BE A BUNCH OF ICON OR NO ICONS.

          6             THE COURT:  AND THEN WILL YOU GET A NETSCAPE ICON?

          7             THE WITNESS:  THEN YOU'LL GET THE SET-UP PROGRAM

          8   FOR THE SPECIALIZED VERSION OF NETSCAPE, THAT'S CORRECT.  AM

          9   I EXPLAINING THAT?

         10             THE COURT:  I THINK SO.

         11             THE WITNESS:  OKAY.

         12   BY MR. BOIES:

         13   Q.  AND LET ME JUST BE CLEAR.  WHEN YOU SAY -- BECAUSE I

         14   WANT TO BE SURE THAT YOU'RE ANSWERING THE THE COURT'S

         15   QUESTION.  WHEN YOU SAY YOU'LL GET THE SET-UP PROGRAM, DO

         16   YOU MEAN THAT THERE WILL BE AN ICON THERE THAT SAYS

         17   "NETSCAPE NAVIGATOR," AND YOU JUST CLICK ON THAT ICON AND IT

         18   WILL INSTALL?  IS THAT WHAT YOU'RE TESTIFYING TO?

         19   A.  NOT PRECISELY.  IT WILL SAY WHATEVER NETSCAPE OR AOL

         20   CHOOSES TO HAVE IT SAY.  IN THIS CASE I THINK IT SAID

         21   "SET-UP."

         22   Q.  SET-UP.

         23   A.  OR SOMETHING LIKE THAT, YES.

         24   Q.  DOES IT SAY "SET-UP BROWSER"?

         25   A.  NO.  BUT, OF COURSE, THEY COULD GIVE IT WHATEVER NAME
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          1   THEY WANT TO.  THAT'S THEIR CHOICE.

          2   Q.  THAT'S WHOSE CHOICE?

          3   A.  AOL OR NETSCAPE.

          4   Q.  DO YOU KNOW WHO MADE THAT CHOICE, AOL OR NETSCAPE?

          5   A.  I DON'T KNOW.

          6   Q.  NOW, YOU SAY THAT AOL USERS ARE TRAINED TO LOOK IN THIS

          7   FOLDER.  THAT'S WHAT YOU SAID?

          8   A.  YES.  I CHECKED THROUGH THE AOL SERVICE MYSELF, AND THEY

          9   HAVE ALL DOWNLOADS GO TO THE SAME PLACE IN THIS FOLDER IN

         10   ORDER TO MAKE IT EASIER FOR USERS.

         11   Q.  NOW, YOU TESTIFIED THAT YOU HAD USED AOL, RIGHT?

         12   A.  I'VE USED AOL, YES.

         13   Q.  RIGHT.  BUT YOU DIDN'T KNOW THAT THAT'S WHERE THE FOLDER

         14   WAS.  YOU THOUGHT IT SHOWED UP ON THE SCREEN, RIGHT?  THAT'S

         15   WHAT YOU TESTIFIED ON THURSDAY.

         16   A.  THAT'S BECAUSE I DON'T FREQUENTLY DOWNLOAD THINGS FROM

         17   THE AOL SERVICE MYSELF.  I USE AOL FOR OTHER THINGS.  BUT IF

         18   YOU DO DOWNLOAD SOFTWARE FROM THE AOL SERVICE, YOU ARE

         19   TRAINED BY AOL TO LOOK IN THAT SPECIFIC FOLDER.

         20   Q.  LET ME JUST SEE IF I CAN MAKE THINGS CLEAR.  IT'S FAIR

         21   TO SAY THAT ON THURSDAY, BEFORE YOU DID THIS RESEARCH, YOU

         22   DIDN'T KNOW TO LOOK IN THAT FOLDER, CORRECT, BECAUSE

         23   OTHERWISE YOU WOULDN'T HAVE TESTIFIED THE WAY YOU DID,

         24   CORRECT?

         25   A.  ON THURSDAY I DID NOT REMEMBER.  THAT'S CORRECT.  I
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          1   THOUGHT THE ICON WENT TO THE -- I SPECULATED THAT THE ICON

          2   WENT ONTO THE DESKTOP, WHICH, OF COURSE, THEY COULD DO.

          3   THERE'S NOTHING STOPPING THEM FROM DOING THAT.  THAT'S

          4   WITHIN THEIR CAPABILITY TO DO SO.

          5             HOWEVER, I BELIEVE THAT SINCE AOL HAS DECIDED TO

          6   HAVE EVERYTHING GO INTO THIS SAME FOLDER SO THAT USERS

          7   ALWAYS KNOW THAT THEIR DOWNLOADS ARE ALWAYS IN THIS PLACE,

          8   THEY PUT THE NETSCAPE SET-UP PROGRAM THERE AS WELL.

          9   Q.  YOU DO UNDERSTAND THAT PART OF WHAT I AM DOING IS I AM

         10   TRYING TO TEST YOUR VIDEOTAPE AND TEST YOUR KNOWLEDGE ABOUT

         11   THAT VIDEOTAPE.  AND YOU TESTIFIED IN COURT THAT YOU HAD

         12   SKIPPED A PORTION -- IN FACT, YOU HAD SKIPPED THE ENTIRE

         13   INSTALLATION PROCESS, CORRECT?

         14   A.  I DON'T REMEMBER IF I TESTIFIED TO THAT, BUT WE DID.

         15   Q.  RIGHT.  AND WHAT I'M TRYING TO DO IS MAKE CLEAR ALL THE

         16   THINGS THAT YOU SKIPPED.  AND ONE OF THE THINGS THAT YOU

         17   SKIPPED WAS OPENING UP THIS FOLDER, CORRECT?

         18   A.  THAT'S CORRECT.

         19   Q.  NOW, LET ME GO BACK TO THE VIDEOTAPE THAT WE GAVE YOU TO

         20   LOOK AT OVER THE WEEKEND.  DOES THAT VIDEOTAPE ACCURATELY

         21   SHOW WHAT WOULD HAPPEN IF YOU WERE INSTALLING THE NAVIGATOR?

         22   A.  THE TAPE I SAW THIS WEEKEND ACCURATELY SHOWS -- WELL, IT

         23   ACCURATELY SHOWS -- AS I RECALL, IT ACCURATELY SHOWS WHAT

         24   YOU WOULD SEE IF YOU DOWNLOADED THE CUSTOMIZED VERSION OF

         25   NETSCAPE NAVIGATOR FROM THE AOL SERVICE.
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          1             AGAIN, IT'S IMPORTANT TO CLARIFY THAT YOU COULD

          2   DOWNLOAD NETSCAPE NAVIGATOR FROM HUNDREDS OF THOUSANDS OF

          3   PLACES, OR THEY LINK HUNDREDS OF THOUSANDS OF LINKS ACROSS

          4   THE WORLD WIDE WEB TO THE DOWNLOAD NETSCAPE NAVIGATOR.  THIS

          5   IS DIFFERENT THAN THAT.  THIS IS -- YOUR VIDEO SHOWS THE

          6   SET-UP, AS I RECALL, FROM THE AOL SERVICE OF THE CUSTOMIZED

          7   VERSION.

          8   Q.  AND THAT'S WHAT YOU WERE PURPORTING TO SHOW ON YOUR

          9   VIDEOTAPE, RIGHT, SIR?

         10   A.  WELL, YES.  WE SHOWED THAT, YES.

         11   Q.  OKAY.  OKAY.  ALL I'M DOING IS TRYING TO MAKE CLEAR THAT

         12   YOU SHOWED ON YOUR VIDEOTAPE THE WAY IT WAS SUPPOSED TO WORK

         13   IF YOU WERE DOWNLOADING WHAT YOU CALL THE CUSTOMIZED

         14   NETSCAPE BROWSER IN THE AOL SERVICE, CORRECT?

         15   A.  THE POINT WAS TO SHOW --

         16             THE COURT:  I WANT TO HEAR YOUR ANSWER TO THAT

         17   QUESTION.

         18             THE WITNESS:  OKAY.  I AM SORRY.  COULD YOU REPEAT

         19   THE QUESTION?

         20   BY MR. BOIES:

         21   Q.  YES.  IN YOUR VIDEOTAPE, WHEN YOU SAY, "WE'RE NOW GOING

         22   TO DOWNLOAD NETSCAPE," AND THEN YOU SKIP TO THE END AND YOU

         23   SAY, "NOW WE'VE DONE IT," WHAT YOU WERE PURPORTING TO

         24   DOWNLOAD THERE WAS THE NETSCAPE CUSTOMIZED BROWSER IN THE

         25   AOL SERVICE, CORRECT, SIR?
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          1   A.  WE WERE DOWNLOADING -- YES.  WE WERE DOWNLOADING THE

          2   CUSTOMIZED VERSION OF NETSCAPE NAVIGATOR, CUSTOMIZED BY, I

          3   ASSUME, AOL OR NETSCAPE, FOR AOL.

          4             THE COURT:  THAT'S THE SAME THING THAT WAS ON THE

          5   VIDEOTAPE HE SHOWED YOU OVER THE WEEKEND?

          6             THE WITNESS:  THAT'S CORRECT, YOUR HONOR.

          7             THE COURT:  OKAY.

          8   BY MR. BOIES:

          9   Q.  AND THE VIDEOTAPE I SHOWED YOU OVER THE WEEKEND --

         10   A.  WELL, I SAW IT.  YOU DIDN'T SHOW IT TO ME.

         11   Q.  THE VIDEOTAPE I GAVE TO YOUR COUNSEL AND THEY SHOWED

         12   YOU.

         13   A.  RIGHT.

         14   Q.  AND THAT VIDEOTAPE ACCURATELY DESCRIBES WHAT IT PURPORTS

         15   TO DESCRIBE, CORRECT, SIR?

         16   A.  I'M JUST WALKING MYSELF THROUGH IT.  IT ACCURATELY

         17   SHOWS -- AS I RECALL, IT ACCURATELY SHOWS THE SET-UP

         18   PROCESS, YES.

         19             MR. BOIES:  OKAY.  NOW I WOULD OFFER THAT

         20   VIDEOTAPE, YOUR HONOR.

         21             MR. WARDEN:  YOUR HONOR, THE VIDEOTAPE DOES NOT

         22   COME WITH A SPONSORING WITNESS.  NOW, THIS WITNESS HAS

         23   TESTIFIED TO CERTAIN THINGS ABOUT THE VIDEOTAPE, BUT THERE

         24   IS A SOUND TRACK ON THE VIDEOTAPE.  AND I OBJECT TO THE

         25   PLAYING OF THE TAPE AS PART OF THE RECORD WITH THE SOUND
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          1   TRACK.  I DON'T MIND ITS BEING PLAYED, GIVEN THE WITNESS'

          2   TESTIMONY, WITHOUT THE SOUND TRACK.

          3             IT WAS OBVIOUSLY PREPARED SOME TIME AGO.  WE

          4   BELIEVE THE VOICE IS DR. -- OR MR. WEADOCK'S.  HE WAS HERE.

          5   THE TAPE WAS NOT SHOWN.  HE IS NOT AVAILABLE FOR

          6   CROSS-EXAMINATION ABOUT WHAT HE SAYS.

          7             I THINK MR. CHASE HAS VERIFIED THE ACCURACY OF THE

          8   SCREENS THEMSELVES.

          9             THE COURT:  WELL, SUPPOSE MR. BOIES' NEXT QUESTION

         10   IS DOES THE SOUND TRACK ACCURATELY DESCRIBE WHAT THE

         11   VIDEOTAPE DEPICTS?

         12             MR. WARDEN:  WE'LL SEE.

         13             THE COURT:  AND IF THE ANSWER IS AFFIRMATIVE TO

         14   THAT --

         15   BY MR. BOIES:

         16   Q.  DOES THE SOUND TRACK ACCURATELY DESCRIBE WHAT IS GOING

         17   ON, SIR?

         18   A.  THE SOUND TRACK IS NOT PRECISE, NO.

         19   Q.  IT IS NOT PRECISE.

         20             LET ME APPROACH IT THIS WAY, IF I MAY.  LET'S PLAY

         21   IT, AND WE'LL ASK YOU AS WE GO THROUGH WHAT STATEMENTS ARE

         22   ACCURATE AND WHAT STATEMENTS ARE, IN YOUR WORDS, NOT

         23   PRECISE.

         24             MR. BOIES:  WOULD THAT BE ACCEPTABLE?

         25             MR. WARDEN:  NO, BECAUSE SOME OF THE STATEMENTS
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          1   MADE ON THE TAPE ARE NOT CAPABLE OF BEING VERIFIED OR

          2   DISAVOWED BY THIS WITNESS.  I HAVE NO PROBLEM WITH THEIR

          3   PLAYING THE TAPE AS LONG AS THE SOUND TRACK ISN'T --

          4             THE COURT:  SUPPOSE HE PLAYS THE TAPE WITH THE

          5   SOUND MUTED?  THAT WOULD BE ACCEPTABLE?

          6             MR. WARDEN:  THAT'S ACCEPTABLE.

          7             THE COURT:  AND THEN HE DESCRIBES WHAT TAKES

          8   PLACE?

          9             MR. WARDEN:  THAT'S ACCEPTABLE.

         10             MR. BOIES:  YOUR HONOR, OBVIOUSLY IF THAT'S WHAT

         11   THE COURT RULES, THAT'S WHAT WE'LL DO.  THERE HAVE BEEN A

         12   NUMBER OF TAPES FROM DEMONSTRATIONS BY PEOPLE NOT SUBJECT TO

         13   CROSS-EXAMINATION AT PROMOTIONAL BENEFITS THAT HAVE BEEN

         14   ADMITTED WITH THE SOUND TRACK, AND THERE'S NO WAY TO

         15   CROSS-EXAMINE THEM.

         16             I THINK THE SOUND TRACK HERE HELPS TO EXPLICATE

         17   WHAT'S GOING ON.  AND I DON'T THINK THAT THIS -- I THINK

         18   THIS IS AT LEAST AS RELIABLE AS SOME OF THE VIDEOTAPES THAT

         19   HAVE BEEN INTRODUCED BY MICROSOFT.

         20             THE COURT:  ALL RIGHT.  I'M GOING TO ADMIT THE

         21   VIDEOTAPE WITH THE SOUND TRACK AND WILL CONSIDER THE SOUND

         22   TRACK FOR SUCH MERIT AS IT MAY HAVE.  AND, OF COURSE, ON

         23   REDIRECT EXAMINATION, MR. WARDEN, YOU'RE AT LIBERTY TO HAVE

         24   MR. CHASE DESCRIBE JUST HOW INACCURATE HE FINDS IT TO BE.

         25             MR. WARDEN:  I WANT TO REPEAT THAT THERE ARE
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          1   VARIOUS THINGS ON THIS SOUND TRACK THAT HE CAN NEITHER

          2   AFFIRM NOR DISAVOW.

          3             THE COURT:  WELL, AND HE CAN IDENTIFY THEN THE

          4   THINGS THAT HE CAN NEITHER AFFIRM OR DISAVOW.

          5             MR. WARDEN:  THIS IS PREPARED FOR THE LITIGATION.

          6   IT'S NOT LIKE A PROMOTIONAL THING THAT HAPPENED

          7   HISTORICALLY, A DEVELOPMENT CONFERENCE OR WHATEVER.  AND

          8   THERE WAS A DELIBERATE DECISION MADE NOT TO USE THIS WHEN

          9   MR. WEADOCK WAS ON THE STAND.

         10             THE COURT:  ALL RIGHT.  THE OBJECTION IS NOTED AND

         11   OVERRULED.

         12             WHAT IS THE NUMBER?

         13             MR. BOIES:  1665, YOUR HONOR.  GOVERNMENT EXHIBIT

         14   1665.

         15                                   (WHEREUPON, PLAINTIFFS'

         16                                   EXHIBIT NUMBER 1665 WAS

         17                                   RECEIVED IN EVIDENCE.)

         18   BY MR. BOIES:

         19   Q.  WHILE WE'RE LOADING THAT, MR. CHASE, HOW MANY TIMES DID

         20   YOU REVIEW THIS?

         21   A.  THE TAPE YOU'RE ABOUT TO SHOW ME?

         22   Q.  YES.

         23   A.  ONCE.

         24   Q.  AND DID YOU HAVE OTHER PEOPLE REVIEW IT AS WELL?

         25   A.  YES.
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          1   Q.  WHO ELSE REVIEWED IT?

          2   A.  MY LEGAL TEAM REVIEWED IT WITH ME.

          3   Q.  HOW MANY TIMES DID THEY REVIEW IT?

          4   A.  I DON'T KNOW.

          5   Q.  AND DID YOU DISCUSS THE VIDEOTAPE WITH YOUR LEGAL TEAM?

          6   A.  YES.

          7   Q.  DID YOU DISCUSS THE VIDEOTAPE WITH OTHER PEOPLE?  THAT

          8   IS, NOT LAWYERS, BUT TECHNICAL PEOPLE?

          9   A.  I THINK I DISCUSSED IT WITH MY WIFE.

         10   Q.  OTHER THAN YOUR WIFE.

         11   A.  NO.

         12   Q.  IS IT FAIR TO SAY THAT YOU MADE AN EFFORT TO FIND OUT

         13   WHETHER THERE WAS ANYTHING WRONG WITH THIS VIDEOTAPE OVER

         14   THE LAST FOUR DAYS?

         15   A.  NO.  IT'S NOT REALLY FAIR TO SAY THAT.  I WATCHED IT

         16   MYSELF AND MADE MY OWN JUDGMENTS AND DIDN'T GO OUT TO SEEK

         17   THINGS WRONG WITH IT, PER SE.

         18   Q.  MR. CHASE, EVEN THOUGH YOU'VE NOT BEEN HERE ALL THE

         19   TIME, YOU'VE BEEN HERE ENOUGH AND YOU'VE READ ENOUGH REPORTS

         20   OF THE TRIAL TO KNOW THAT THERE HAVE BEEN A NUMBER OF

         21   VIDEOTAPES THAT HAVE BEEN INTRODUCED THAT HAVE BEEN

         22   CHALLENGED, CORRECT, SIR?

         23   A.  YES.

         24   Q.  AND MICROSOFT HAS COME FORWARD WITH A NUMBER OF

         25   VIDEOTAPES THAT THE GOVERNMENT HAS CHALLENGED, CORRECT, SIR?
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          1   A.  CHALLENGED?  I'M NOT SURE WHAT YOU MEAN BY THAT, BUT I

          2   THINK AS YOU MEAN IT, YES.

          3   Q.  AND NOW THE GOVERNMENT HAS GIVEN MICROSOFT A VIDEOTAPE

          4   ON THURSDAY, RIGHT?

          5   A.  YES.

          6   Q.  AND IS IT FAIR TO SAY THAT MICROSOFT MADE A CONCERTED

          7   EFFORT TO SEE IF THERE WAS ANYTHING WRONG WITH THAT

          8   VIDEOTAPE THAT THEY COULD CHALLENGE?

          9             MR. WARDEN:  OBJECTION.  NO FOUNDATION.  THE

         10   WITNESS HAS ALREADY GIVEN HIS KNOWLEDGE ON THIS SUBJECT.

         11             THE COURT:  OVERRULED.

         12             THE WITNESS:  COULD YOU REPEAT THE QUESTION,

         13   PLEASE?

         14   BY MR. BOIES:

         15   Q.  YES, SIR.

         16             WOULD IT BE FAIR TO SAY THAT AFTER WHAT HAS

         17   HAPPENED WITH VIDEOTAPES IN THE PAST, MICROSOFT, TO YOUR

         18   KNOWLEDGE, MADE A CONCERTED EFFORT TO FIND OUT WHETHER THERE

         19   WAS ANYTHING THAT THEY COULD CHALLENGE IN THIS PARTICULAR

         20   VIDEOTAPE?

         21             THE COURT:  IF YOU KNOW.

         22   BY MR. BOIES:

         23   Q.  IF YOU KNOW.

         24   A.  THE ANSWER TO THE QUESTION IS "NO."  WE DID NOT MAKE A

         25   CONCERTED EFFORT.
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          1   Q.  ALL RIGHT, SIR.

          2             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

          3             SPEAKER:  THEN THE USER CLICKS THE "DOWNLOAD NOW"

          4   BUTTON, AS I DO HERE.  THE DOWNLOAD MANAGER SCREEN APPEARS,

          5   SUGGESTING A NAME AND A LOCATION FOR THE INSTALLATION

          6   PROGRAM.  THE USER RECEIVES NO INSTRUCTION HERE AND THIS

          7   OPERATION MAY BE CONFUSING FOR --

          8             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

          9   BY MR. BOIES:

         10   Q.  LET ME STOP YOU THERE.  NOW, YOU AGREE THAT THIS IS THE

         11   SCREEN THAT APPEARS, CORRECT, SIR?

         12   A.  YES.

         13             THE COURT:  HOW HAVE WE GOTTEN TO THIS SCREEN?

         14             MR. BOIES:  WHAT?

         15             THE COURT:  HOW HAVE WE GOTTEN TO THIS SCREEN?

         16             MR. BOIES:  LET ME BACK IT UP AND START OVER,

         17   BECAUSE WHAT HAPPENED WAS WE STARTED OFF AND THE SOUND WAS

         18   MUTED AT THE BEGINNING.

         19             THE COURT:  ALL RIGHT.

         20             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         21             SPEAKER:  THEN THE USER CLICKS THE "DOWNLOAD NOW"

         22   BUTTON.

         23             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         24             MR. BOIES:  OKAY.  STOP RIGHT THERE.

         25   BY MR. BOIES:
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          1   Q.  NOW, HERE WHAT WE HAVE IS THE USER, HAVING GOTTEN TO THE

          2   "NETSCAPE DOWNLOAD NOW" BUTTON, IS CLICKING THAT BUTTON,

          3   CORRECT, SIR?

          4   A.  YES.  THIS IS WHERE -- I'M NOT SURE WHAT THE QUESTION

          5   WAS.  ONCE YOU START THE DOWNLOAD, TO START THE DOWNLOAD,

          6   YOU CLICK ON THE "DOWNLOAD NOW" BUTTON HERE.

          7   Q.  EXACTLY.

          8             THE COURT:  NOW, WAIT A MINUTE.  TO GET TO THIS

          9   POINT, YOU HAVE CLICKED ON THE AOL FILE; IS THAT CORRECT?

         10             THE WITNESS:  NO.  THAT'S NOT EXACTLY CORRECT,

         11   YOUR HONOR.  THIS IS -- WHAT THEY'RE SHOWING HERE IS SORT OF

         12   IN THE MIDDLE OF THE PROCESS.

         13             THE COURT:  WHAT I WANT TO KNOW IS HOW, FROM THE

         14   DESKTOP, HAVE I GOTTEN TO THIS SCREEN?

         15             THE WITNESS:  OKAY.  SO I'LL WALK YOU THROUGH IT,

         16   YOUR HONOR.

         17             THE COURT:  OKAY.

         18             THE WITNESS:  YOU'RE IN THE AOL SERVICE, AND YOU

         19   CLICK ONE OF A FEW KEYWORDS OR YOU GO TO THE DOWNLOAD

         20   SECTION TO GET TO THE SECTION WHERE THEY PROMOTE THE

         21   NETSCAPE -- THE AOL CUSTOMIZED VERSION OF NETSCAPE

         22   NAVIGATOR.

         23             ONCE YOU GET TO THAT SECTION, YOU CLICK THAT YOU

         24   WANT TO DO A DOWNLOAD, AND YOU GET TO THIS SCREEN.  SO

         25   YOU'RE IN THE AOL SERVICE.  YOU HAVEN'T DOWNLOADED ANYTHING
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          1   TO YOUR COMPUTER YET.

          2             THE COURT:  WELL, I'M JUST HAVING A CONCEPTUAL

          3   PROBLEM HERE.  I START WITH A DESKTOP AND ONE OF THE ICONS I

          4   SEE IS THE AOL FOLDER, IS THAT RIGHT, OR FILE?

          5             THE WITNESS:  WHEN YOU'RE ON THE WINDOWS DESKTOP,

          6   THERE IS A FOLDER CALLED "ONLINE SERVICES" --

          7             THE COURT:  RIGHT.

          8             THE WITNESS:  -- THAT HAS THE AOL ICON, OR LOTS OF

          9   NEW P.C.'S COME WITH THE AOL ICON RIGHT ON THE DESKTOP.

         10             THE COURT:  ALL RIGHT.  AND YOU DOUBLE-CLICK ON

         11   "ONLINE SERVICES."

         12             THE WITNESS:  RIGHT.

         13             THE COURT:  ALL RIGHT.  AND THEN YOU GET, AMONG

         14   THE ONLINE SERVICES, "DOWNLOAD"?

         15             THE WITNESS:  NO.  I'M SORRY.  THIS GETS A LITTLE

         16   COMPLICATED, YOUR HONOR.  LET MY TRY TO EXPLAIN.  THERE'S A

         17   SERIES OF PROCESSES THAT ARE INVOLVED HERE.  THE FIRST THING

         18   YOU HAVE TO DO IS SIGN ON TO THE AOL SERVICE.  SO YOU CLICK

         19   ON AN ICON -- DOUBLE-CLICK ON AN ICON, AN AOL ICON THAT'S ON

         20   YOUR DESKTOP.

         21             THE COURT:  OKAY.

         22             THE WITNESS:  THEN THE PHONE DIALS.  THE PHONE

         23   DIALS AND ONCE -- THE PHONE DIALS, AND THEN YOUR LOCAL

         24   MODEM, YOUR COMPUTER, MAKES A CONNECTION WITH THE AOL

         25   COMPUTERS, AND YOU'RE ONTO AOL.
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          1             THE COURT:  OKAY.

          2             THE WITNESS:  NOW YOU'RE ON THE AOL SERVICE.

          3             THE COURT:  OKAY.

          4             THE WITNESS:  ONCE YOU'RE ON THE AOL SERVICE, YOU

          5   TYPE A KEYWORD LIKE "NETSCAPE" AND YOU GO TO A PLACE WHERE

          6   THEY ADVERTISE THE SPECIAL BROWSER THAT AOL HAS CREATED, THE

          7   SPECIAL VERSION OF NETSCAPE NAVIGATOR.

          8             ONCE YOU'RE ON THE AOL SERVICE AND IN THAT

          9   LOCATION ON THE AOL SERVICE, AND THEN YOU CHOOSE TO

         10   DOWNLOAD, YOU GET THIS SCREEN HERE.

         11             THE COURT:  OKAY.  ALL RIGHT.

         12   BY MR. BOIES:

         13   Q.  AND JUST TO PUT IN CONTEXT SOME OF WHAT WE COVERED ON

         14   THURSDAY, IN ORDER TO GET TO THIS PLACE, YOU'VE TYPED IN A

         15   KEYWORD, "NETSCAPE," CORRECT.

         16   A.  THAT IS ONE OF THE WAYS TO GET THERE, YES.

         17   Q.  AND I THINK YOU SAID ANOTHER ONE WAS TO TYPE IN

         18   "NAVIGATOR," CORRECT?

         19   A.  YES.  YOU COULD TYPE IN "NETSCAPE NAVIGATOR,"

         20   "NAVIGATOR," OR "NETSCAPE."  YOU COULD JUST GO TO THE

         21   DOWNLOAD -- INTERNET SECTION WITHIN THE DOWNLOAD AREA.

         22   THERE'S A NUMBER OF WAYS TO GET THERE.

         23             THE COURT:  AFTER YOU'VE TYPED IN "NETSCAPE" OR

         24   "NAVIGATOR," WHAT DO YOU CLICK ON?

         25             THE WITNESS:  THERE'S A SCREEN THAT COMES UP AND
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          1   SAYS -- IT'S A PROMOTIONAL SCREEN THAT SAYS "WOULD YOU LIKE

          2   TO DOWNLOAD THE NETSCAPE NAVIGATOR CUSTOMIZED VERSION NOW?"

          3   AND YOU CLICK "YES" OR "INSTALL" AND THEN YOU GET TO THAT

          4   SCREEN.

          5             AGAIN, I JUST WANT TO MAKE SURE EVERYONE

          6   UNDERSTANDS THE CONTEXT -- THAT THERE ARE MANY, MANY, MANY,

          7   MANY WAYS TO GET NETSCAPE NAVIGATOR AND USE IT WITH THE AOL

          8   SERVICE.  THIS IS ONLY ONE WAY.  YOU DON'T HAVE TO GET --

          9   IT'S VERY IMPORTANT THAT EVERYBODY UNDERSTANDS --

         10             THE COURT:  IS THIS THE EASIEST WAY?

         11             THE WITNESS:  PROBABLY NOT THE EASIEST WAY,

         12   ACTUALLY, YOUR HONOR.  THERE ARE SO MANY WAYS TO GET IT.

         13   FOR EXAMPLE, IT MAY ALREADY BE ON YOUR MACHINE, AND THEN YOU

         14   DON'T HAVE TO DOWNLOAD IT AT ALL.

         15             THE COURT:  OKAY.

         16             THE WITNESS:  FOR EXAMPLE, YOU MAY HAVE GOTTEN A

         17   CD WITH IT, AS ANOTHER EXAMPLE.  YOU MAY HAVE GOTTEN IT FROM

         18   WORK AS WELL.  SO THERE'S MANY DIFFERENT WAYS YOU CAN GET

         19   IT.  THIS IS JUST ONE WAY.

         20             THE COURT:  BUT IF YOU'RE GOING TO GET IT BY

         21   DOWNLOAD, IS THIS THE EASIEST WAY YOU GET IT BY DOWNLOADING

         22   IT?

         23             THE WITNESS:  THAT'S SORT OF A VALUE JUDGMENT,

         24   YOUR HONOR.  I WOULD PROBABLY SAY -- IS THIS THE EASIEST?

         25   PROBABLY NOT.  PROBABLY THE EASIEST WAY IS JUST TO GO TO THE
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          1   NETSCAPE SITE AND DOWNLOAD IT FROM THE NETSCAPE SITE, WHICH

          2   IS WHERE, I ASSUME, MOST OF THEIR DOWNLOADS ARE FROM.

          3             REMEMBER, YOU COULD GO TO THE WORLD WIDE WEB,

          4   WHICH IS NOT ON THE AOL SERVICE.  IT'S A SEPARATE PART OF

          5   THE INTERNET, AND THAT'S WHAT YOU USE -- THE BROWSER IS USED

          6   TO GET ACCESS TO.  AND YOU COULD GO TO THE NETSCAPE SITE,

          7   AND THAT'S WHERE THEY --

          8             THE COURT:  HOW DO YOU GET TO THE NETSCAPE SITE IF

          9   YOU'RE NOT YET ON THE INTERNET?

         10             WITNESS:  WELL, ONCE YOU GET ON THE -- AOL GETS

         11   YOU ON THE INTERNET OR OTHER INTERNET SERVICE PROVIDERS GET

         12   YOU ON THE INTERNET, AND THEY HAVE SET-UP PROGRAMS THAT

         13   START YOU OFF.  ONCE YOU GET ON THE INTERNET, YOU COULD

         14   DOWNLOAD BY GOING TO THE NETSCAPE SITE, WHICH IS

         15   WWW.NETSCAPE.COM.  IT'S ONE OF THE MOST POPULAR SITES ON THE

         16   INTERNET.

         17             THE COURT:  OKAY.

         18             THE WITNESS:  AND SO THAT'S WHERE THEY GET LOTS OF

         19   THEIR DOWNLOADS.  AND, AS I TESTIFIED ON THURSDAY, THEY'VE

         20   MULTIPLE TIMES SAID THEY'VE HAD, YOU KNOW, 40 MILLION

         21   DOWNLOADS IN A 19-MONTH PERIOD AND 26 MILLION DOWNLOADS IN

         22   ANOTHER 9-MONTH PERIOD.

         23             EXCUSE ME.  I WAS INCORRECT.  40 MILLION DOWNLOADS

         24   IN A 19-MONTH PERIOD AT ONE POINT AND 26 MILLION DOWNLOADS

         25   IN LIKE ANOTHER 9-MONTH PERIOD ANOTHER TIME.
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          1             SO WHILE WE'RE SPENDING A LOT OF TIME ON THIS

          2   PARTICULAR METHODOLOGY FOR DOWNLOADING NETSCAPE NAVIGATOR, I

          3   JUST WANT TO MAKE IT CLEAR, YOUR HONOR, THAT THERE ARE MANY,

          4   MANY OTHER WAYS TO DOWNLOAD THE NETSCAPE NAVIGATOR FROM THE

          5   WEB.  AND, IN FACT, WE SHOW THERE'S HUNDREDS OF THOUSANDS OF

          6   LINKS ALL ACROSS THE WEB TO THESE LOCATIONS.

          7   BY MR. BOIES:

          8   Q.  AND JUST TO BE CLEAR, MR. CHASE, THIS PARTICULAR

          9   METHODOLOGY WAS THE FIRST METHODOLOGY THAT YOU SELECTED TO

         10   SHOW ON YOUR VIDEOTAPE.  THAT'S HOW WE GOT HERE, RIGHT?

         11   A.  YES.  WE WANT TO SHOW THAT AOL HAD THE CAPABILITY TO

         12   PROMOTE NETSCAPE NAVIGATOR THEMSELVES AS PART OF OUR

         13   RELATIONSHIP WITH THEM.

         14   Q.  AND JUST TO FOLLOW UP ON THE QUESTION THE COURT ASKED,

         15   AOL IS NOT PERMITTED TO PUT ON THE AOL SCREEN A TEXT MESSAGE

         16   THAT SAYS IF YOU WANT TO DOWNLOAD NETSCAPE'S BROWSER, THE

         17   WAY YOU DO IT IS YOU TYPE IN "NETSCAPE" OR YOU TYPE IN

         18   "NAVIGATOR."  THEY ARE NOT PERMITTED TO DO THAT UNDER YOUR

         19   CONTRACT, CORRECT, SIR?

         20   A.  YES.  AS I TESTIFIED THURSDAY, MY BELIEF IS THE CONTRACT

         21   DOES NOT ALLOW THAT.  PART OF THE DEAL WITH THE AOL CONTRACT

         22   WAS THAT WE WERE EACH EXCHANGING LOTS OF VALUE AS PART OF

         23   THE DEAL.  PART OF THE VALUE I WAS GETTING WAS THEIR

         24   ADOPTION OF IE TECHNOLOGIES.  AND WHILE USERS HAVE A CHOICE

         25   TO USE NETSCAPE NAVIGATOR AS MUCH AS THEY WANT WITH THE AOL
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          1   SERVICE, WE DID HAVE LIMITATIONS ON HOW MUCH AOL COULD

          2   PROMOTE NETSCAPE NAVIGATOR WITHIN THEIR SERVICE, BECAUSE I

          3   WAS GIVING THEM LOTS OF THINGS.

          4             I WAS GIVING THEM SOURCE CODE.  I WAS GIVING THEM

          5   SPECIFIC FEATURES WE DID FOR THEM.  WE WERE GIVING THEM LOTS

          6   OF DEVELOPER AND TECHNICAL SUPPORT.  WE WERE PROVIDING THEM

          7   THE VEHICLE OF THE ONLINE SERVICES FOLDER AND SHIPPING THEIR

          8   CLIENT AS PART OF WINDOWS.

          9             SO WE DID, AS PART OF THE DEAL, WORK OUT SOME

         10   LIMITATIONS IN THEIR ABILITY TO PROMOTE NETSCAPE NAVIGATOR

         11   SO THEY COULD NOT PROMOTE IT ON THAT FIRST SCREEN.  HOWEVER,

         12   THEY WERE ALLOWED A PLACE TO DOWNLOAD IT, AS WELL AS A

         13   COUPLE OTHER PLACES, I THINK, TO SHOWCASE NEW TECHNOLOGIES.

         14   Q.  NOW, TO GO BACK TO OUR VIDEOTAPE, EXHIBIT 1665, AFTER

         15   YOU HAVE FOUND A WAY TO GET TO THE NETSCAPE PAGE AND YOU'VE

         16   GOT A "NETSCAPE NOW" BUTTON TO CLICK ON, THAT'S WHAT SHOWN

         17   ON THIS SCREEN, CORRECT?

         18   A.  IT DOESN'T SAY "NETSCAPE NOW," BUT ONCE YOU SEE THIS

         19   SCREEN THAT ADVERTISES THE CUSTOMIZED VERSION, YOU CLICK --

         20   IT SAYS LIKE "INSTALL NOW," OR SOMETHING LIKE THAT.  YOU

         21   CLICK ON THAT LINK AND YOU GET TO THIS SCREEN.

         22   Q.  OKAY.  YOU CLICK AND YOU GET TO THAT SCREEN.  AND NOW --

         23   YOU'VE GOTTEN TO THIS SCREEN, AND NOW YOU CLICK ON THE

         24   BUTTON THAT'S HERE IN THE LEFT HAND ON THE BOTTOM, AND THAT

         25   STARTS THE PROCESS, CORRECT?
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          1   A.  THAT STARTS THE DOWNLOAD, YES.

          2             MR. BOIES:  OKAY.  NOW WE'RE GOING TO PICK UP.

          3             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

          4             SPEAKER:  -- BUTTON, AS I DO HERE.  THE DOWNLOAD

          5   MANAGER SCREEN APPEARS --

          6             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

          7   BY MR. BOIES:

          8   Q.  NOW -- AND YOU AGREE THAT AFTER YOU'VE CLICKED ON THAT

          9   BUTTON, WHAT NEXT HAPPENS IS THIS DOWNLOAD MANAGER SCREEN

         10   APPEARS?

         11   A.  YES.

         12   Q.  OKAY.  AND THERE ARE NO INSTRUCTIONS ON THAT SCREEN,

         13   CORRECT?

         14   A.  NO.  THE INSTRUCTIONS WERE ESSENTIALLY EARLIER, YES.

         15   Q.  OKAY.

         16             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         17             SPEAKER:  -- SUGGESTING A NAME AND A LOCATION FOR

         18   THE INSTALLATION PROGRAM.  THE USER RECEIVES NO INSTRUCTION

         19   HERE AND THIS OPERATION MAY BE CONFUSING FOR A COMPUTER

         20   NOVICE, BUT A USER WITH SOME EXPERIENCE WOULD PROBABLY

         21   ACCEPT THE SUGGESTED NAME AND LOCATION AND PROCEED BY

         22   CLICKING THE "SAVE" BUTTON.

         23             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         24             THE WITNESS:  EXCUSE ME.  EXCUSE ME.  I'M NOT SURE

         25   WHAT THE PROTOCOL IS HERE.  THIS IS ONE OF THE PLACES WHERE
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          1   I THOUGHT THERE WASN'T FULL DISCLOSURE BY THE NARRATOR.

          2   BY MR. BOIES:

          3   Q.  OKAY.  WHY DON'T YOU GIVE THE FULL DISCLOSURE THAT YOU

          4   THINK IS APPROPRIATE.

          5   A.  OKAY.  THIS IS WHERE I WANTED TO EMPHASIZE THAT ALL

          6   DOWNLOADS FROM THE AOL SERVICE GO TO THE SAME PLACE ON YOUR

          7   COMPUTER.  BECAUSE OF THAT, WHILE IT'S POSSIBLE THAT SOME

          8   PEOPLE COULD BE CONFUSED, IT'S MUCH MORE LIKELY PEOPLE WILL

          9   KNOW THAT WHEN THEY DOWNLOAD THINGS FROM THE AOL SERVICE, IT

         10   GOES TO THIS LOCATION BECAUSE THAT'S WHERE ALL DOWNLOADS GO.

         11             AND, FOR EXAMPLE, IF YOU GO -- LIKE DO "HELP" AND

         12   GET HELP FROM AOL, IT TELLS YOU ALL YOUR DOWNLOADS GO TO

         13   THIS LOCATION.  SO THE NARRATOR DID NOT EXPLAIN THAT THIS IS

         14   THE PLACE THAT ALL DOWNLOADS GO.

         15   Q.  MR. CHASE, DIDN'T YOU HEAR THE NARRATOR SAY THAT IT

         16   MIGHT BE CONFUSING FOR A NOVICE, BUT SOMEBODY WITH SOME

         17   EXPERIENCE WOULD KNOW TO CLICK ON THE "SAVE" BUTTON?  DIDN'T

         18   YOU JUST HEAR THAT?  WE'LL PLAY IT AGAIN IF YOU DIDN'T HEAR

         19   IT.

         20   A.  I HEARD THAT, MR. BOIES, AND I THOUGHT IT WASN'T FULL

         21   DISCLOSURE, SO THAT'S WHY I ADDED THAT ADDITIONAL

         22   COMMENTARY.  I THOUGHT THAT'S WHAT I WAS SUPPOSED TO DO, SO

         23   THAT'S WHAT I WAS SAYING.

         24   Q.  OKAY.  NOW, YOU AGREE THAT THE RIGHT THING TO DO IS NOW

         25   CLICK ON THE "SAVE" BUTTON?
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          1   A.  THAT'S CORRECT.

          2   Q.  AND THERE'S NO INSTRUCTION THERE THAT SAYS THE WAY YOU

          3   DO IT IS YOU CLICK ON THE "SAVE" BUTTON?

          4   A.  NO -- I MEAN -- SORRY.  YES, THAT IS CORRECT.  THERE IS

          5   NO INSTRUCTION ON THAT.  THIS IS A FAIRLY STANDARD WAY THAT

          6   THINGS GET DOWNLOADED FROM THE INTERNET, AND SO THIS IS

          7   TYPICAL.

          8   Q.  NOW, OF COURSE, YOU, TESTIFYING ON THURSDAY, DIDN'T

          9   REALIZE THAT THIS WAS THE STANDARD WAY TO DO IT.  YOU

         10   THOUGHT ALL YOU DID WAS CLICK ON THE "DOWNLOAD" BUTTON AND

         11   AN ICON APPEAR THAT YOU'D LATER CLICK ON, RIGHT?

         12   A.  NO, THAT'S NOT CORRECT, MR. BOIES.  LET'S TRY TO PARSE

         13   WHAT I WAS TALKING ABOUT.

         14             THE THING WHERE I WAS INCORRECT ON THURSDAY, YOUR

         15   HONOR, WAS THAT I THOUGHT ONCE THIS DOWNLOAD COMPLETED, THAT

         16   THERE WOULD BE AN ICON ON THE WINDOWS DESKTOP.  I WAS

         17   INCORRECT.  I APOLOGIZE FOR THAT.

         18             WHEN THIS DOWNLOAD COMPLETES, THE ICON IS IN THE

         19   DOWNLOAD FOLDER ON YOUR COMPUTER, NOT ON THE WINDOWS

         20   DESKTOP, BECAUSE THAT DOWNLOAD FOLDER IS WHERE ALL AOL

         21   DOWNLOADS GO.

         22             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         23             SPEAKER:  AT THIS POINT, THE FILE TRANSFER WINDOW

         24   APPEARS AND AOL BEGINS COPYING THE FILE TO THE USER'S P.C.

         25             (END OF PLAYING OF VIDEOTAPE EXCERPT.)
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          1             MR. BOIES:  YOU NOTICE THE CLOCK ON THE LEFT-HAND

          2   SIDE.

          3             THE WITNESS:  YES.  OF COURSE, IN REAL LIFE, THE

          4   CLOCK DOESN'T GO THAT FAST.

          5             MR. BOIES:  CORRECT.

          6             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

          7             SPEAKER:  FOR THE PURPOSES OF THIS TAPE, THE

          8   STUDIO HAS ACCELERATED THIS PART OF THE PROCEDURE, WHICH

          9   TOOK BETWEEN 30 AND 60 MINUTES DURING THE THREE TRIALS THAT

         10   I MADE.  ONCE THE FILE TRANSFER IS COMPLETE --

         11             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         12             THE WITNESS:  CAN I MAKE A COMMENT HERE?

         13             MR. BOIES:  YES.

         14             THE WITNESS:  THE NARRATOR DOESN'T SAY WHAT SPEED

         15   MODEM HE HAD.  SO THE SPEED YOU HAVE COULD VARY.  IF YOU

         16   HAVE A 28.8 MODEM, FOR EXAMPLE, IT COULD TAKE 45 MINUTES, OR

         17   MAYBE EVEN AN HOUR, ALTHOUGH I THINK THAT'S A LITTLE BIT

         18   LONG.  YOU WOULD PROBABLY CONNECT EVEN AT A LOWER SPEED TO

         19   GET THAT.

         20             I HAPPEN TO HAVE CONNECTED -- WITH A 56K MODEM, I

         21   CONNECTED AT 44,333 BYTES PER SECOND.  IT TOOK ME 25 MINUTES

         22   TO DOWNLOAD.  SO YOUR SPEED WILL -- YOU KNOW, SORT OF LIKE

         23   YOUR MILEAGE, WILL VARY.

         24             IT COULD BE AS LONG AS AN HOUR, YOUR HONOR.  IT

         25   COULD BE AS SHORT AS 20 OR 25 MINUTES ON A MODEM IF YOUR --
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          1   AND THOSE WOULD BE THE MORE TYPICAL AOL-USER SCENARIOS,

          2   THOUGH.  IT COULD BE EVEN FASTER IF YOU'RE ON A HIGH-SPEED

          3   CONNECTION, THOUGH THAT WOULD NOT BE TYPICAL FOR AN AOL

          4   USER.

          5   BY MR. BOIES:

          6   Q.  AND YOU SAID YOU USED WHAT SPEED MODEM?

          7   A.  I HAD A 56K MODEM, BUT I DID NOT CONNECT AT 56K.  I

          8   CONNECTED AT 44 -- BASICALLY 44K TO MAKE IT SIMPLE.  44,333

          9   BYTES PER SECOND.

         10   Q.  AND DURING THE YEARS 1996 AND 1997 AND 1998, WHAT

         11   PERCENTAGE OF USERS -- AOL USERS HAD 56 OR 44K MODEMS?

         12   A.  OKAY.  JUST TO MAKE SURE YOU UNDERSTAND, THERE AREN'T

         13   REALLY 44 --

         14   Q.  I UNDERSTAND.  IT'S A 56K MODEM USED AT 44K?

         15   A.  RIGHT.

         16   Q.  HOW MANY PEOPLE WERE DOING THAT?

         17   A.  I DON'T KNOW.

         18   Q.  OKAY.  APPROXIMATELY?

         19   A.  I DON'T KNOW.

         20   Q.  OKAY.  DO YOU KNOW APPROXIMATELY HOW MANY 56K MODEMS

         21   THERE WERE IN USE WITH AOL USERS AT THAT POINT?

         22   A.  AT '96/'97?  I DON'T KNOW.

         23   Q.  OKAY.

         24             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         25             SPEAKER:  -- APPEARS.  CLICKING "OKAY" RETURNS THE
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          1   USER TO THE AOL SERVICE, BUT ALTHOUGH NO FURTHER

          2   INSTRUCTIONS APPEAR, THE USER IS NOT YET READY TO RUN

          3   NAVIGATOR.  TO CONTINUE, THE USER MUST KNOW THAT THE NEXT

          4   STEP IS TO FIND THE DOWNLOADED FILE AND EXECUTE IT BY --

          5             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

          6   BY MR. BOIES:

          7   Q.  DO YOU AGREE WITH THAT, SIR?

          8   A.  I AGREE THE USER HAS TO FIND THE DOWNLOADED FILE, YES.

          9   AND AS I SAID EARLIER, ALL AOL DOWNLOADS GO TO THE ONE

         10   FOLDER ON YOUR COMPUTER, SO THAT'S WHERE A USER, WITH ANY

         11   EXPERIENCE IN AOL OR EVEN A LITTLE EXPERIENCE IN AOL, WOULD

         12   KNOW TO LOOK.

         13   Q.  AND YOU ALSO AGREE THERE'S NO INSTRUCTIONS THAT TELL

         14   THEM TO DO THAT HERE.  IN OTHER WORDS, YOU SEE SOME WRITING

         15   ON THE SCREEN, BUT THAT WRITING ON THE SCREEN IS NOT TELLING

         16   THEM TO GO LOOK IN THAT FOLDER, RIGHT?

         17   A.  THAT'S CORRECT.  A COUPLE OF COMMENTS HERE, THOUGH.  I

         18   JUST WANT TO MAKE SURE EVERYONE UNDERSTANDS THAT THERE'S

         19   NOTHING IN MY CONTRACT WITH AOL THAT SAYS HOW THE DOWNLOAD

         20   PROCESS SHOULD WORK.  IT'S COMPLETELY UP TO NETSCAPE AND AOL

         21   TO DEFINE THE PROCESS AS HOWEVER THEY WANT.  THEY CAN MAKE

         22   IT AS EASY OR AS DIFFICULT AS THEY CHOOSE TO MAKE IT, AND

         23   YOU CAN MAKE A VALUE JUDGMENT ON THAT.

         24             BUT IF THEY DON'T HAVE CERTAIN TEXT HERE, THAT'S

         25   BECAUSE THEY'VE CHOSEN NOT TO.  THERE'S NOTHING IN MY
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          1   CONTRACT THAT LIMITS THAT IN ANY WAY, SHAPE OR FORM.

          2   Q.  THERE IS SOMETHING IN YOUR CONTRACT THAT LIMITS THEIR

          3   ABILITY TO PROMOTE IT, THOUGH, RIGHT, SIR?

          4   A.  YES.  AS I'D TESTIFIED EARLIER, THERE ARE LIMITATIONS ON

          5   AOL'S ABILITY TO PROMOTE NETSCAPE NAVIGATOR.  THEY ARE

          6   ALLOWED TO HAVE ONE DOWNLOAD LOCATION AND A FEW OTHER

          7   LOCATIONS, AS I RECALL, TO SHOWCASE TECHNOLOGY.  BUT THERE'S

          8   NOTHING IN MY CONTRACT THAT SAYS HOW DIFFICULT OR EASY THEY

          9   CAN MAKE THE INSTALL.

         10             AND, IN FACT, AOL HAS LOTS OF EXPERIENCE -- AND

         11   ONE OF THEIR HALLMARKS HAS BEEN BUILDING EASY-TO-USE

         12   SOFTWARE FOR CONNECTING TO THE INTERNET, SO THAT THEY

         13   CERTAINLY KNOW HOW TO DO IT.  AND OBVIOUSLY NETSCAPE HAS

         14   BEEN VERY SUCCESSFUL, SO THEY ALSO HAVE LOTS OF EXPERIENCE

         15   WITH THAT.

         16             SO THE LANGUAGE IS NOT HERE.  I SUSPECT THAT WHEN

         17   YOU FIRST USE THE AOL SERVICE, YOU PROBABLY GET SOME

         18   TUTORIAL THAT TEACHES YOU THAT THIS IS WHERE YOUR DOWNLOADS

         19   GO.  I DIDN'T CHECK THAT MYSELF.  I FORGOT TO DO THAT.

         20             BUT, AGAIN, THEY ARE FREE TO MAKE IT AS DIFFICULT

         21   OR AS EASY AS THEY WANT TO MAKE IT.  THAT'S WITHIN THEIR

         22   CONTROL TO DO.

         23   Q.  SIR, YOU SAY THAT.  THAT ISN'T WHAT YOUR CONTRACT SAYS.

         24   THERE'S NOTHING IN YOUR CONTRACT THAT SAYS, "YOU CAN MAKE IT

         25   AS EASY AS YOU WANT TO DOWNLOAD," IS THERE?

                                                                              38

          1   A.  THERE'S NOTHING IN MY CONTRACT THAT SAYS THAT THEY HAVE

          2   TO MAKE IT DIFFICULT, EITHER.  THERE'S NOTHING IN MY

          3   CONTRACT WHATSOEVER ABOUT THIS.

          4   Q.  WELL, THERE ARE A NUMBER OF PROVISIONS IN YOUR CONTRACT,

          5   ONE OF WHICH TALKS ABOUT HOW MANY COPIES OF NETSCAPE THEY

          6   CAN DISTRIBUTE COMPARED TO THE NUMBER OF COPIES OF IE THEY

          7   DISTRIBUTE, IS THAT CORRECT, SIR?

          8   A.  THAT'S CORRECT.

          9   Q.  AND WHAT IS THE PERCENTAGE?

         10   A.  THE PERCENTAGE IS 85 PERCENT INTERNET EXPLORER.

         11   Q.  OKAY.  NOW -- AND, AGAIN, WHAT WE'RE DOING HERE, JUST SO

         12   YOU'RE CLEAR, IS -- WHAT WE'RE DOING IS GOING THROUGH THE

         13   STEPS THAT YOU SKIPPED OVER IN YOUR VIDEOTAPE.  DO YOU

         14   UNDERSTAND THAT?

         15   A.  I UNDERSTAND THAT, BUT IT'S IMPORTANT IN THE WAY OF

         16   EXPLANATION THAT NO ONE INFER THAT MICROSOFT HAS ANY INPUT

         17   ON WHAT THESE STEPS ARE.  IT IS COMPLETELY WITHIN THE

         18   CONTROL OF AOL AND NETSCAPE TO MAKE THIS DOWNLOAD AS EASY OR

         19   AS DIFFICULT AS THEY WANT TO MAKE IT.

         20   Q.  SO LONG AS AOL COMPLIES WITH YOUR CONTRACTUAL TERMS,

         21   CORRECT, SIR?

         22   A.  SURE, BUT WE'RE AT A POINT IN THE PROCESS THAT, YOU

         23   KNOW, IS WELL WITHIN THE CONTRACTUAL TERMS.

         24   Q.  WELL, YOU SAY THAT NOW.  HAVE YOU EVER SAID THAT TO

         25   NETSCAPE -- OR TO AOL BEFORE?
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          1   A.  I DON'T RECALL ANY CONVERSATION WITH AOL OR -- WELL,

          2   OBVIOUSLY NOT WITH NETSCAPE.  BUT I DON'T RECALL ANY

          3   CONVERSATION WITH AOL WHERE I TOLD THEM THAT THEY SHOULD --

          4   WELL, LET ME BE MORE DEFINITIVE.  I HAVE NEVER HAD A

          5   CONVERSATION WITH AOL WHERE I'VE TOLD THEM THAT THEY SHOULD

          6   MAKE THEIR DOWNLOAD MORE DIFFICULT.

          7   Q.  IN FACT, YOU'VE NEVER HAD ANY CONVERSATIONS WITH THEM

          8   ONE WAY OR THE OTHER ABOUT THAT, CORRECT, SIR?

          9   A.  NO.  I MEAN -- I AM SORRY.  YES.  THAT'S CORRECT.  I'VE

         10   HAD NO CONVERSATION WITH THEM.

         11   Q.   OKAY.

         12             MR. BOIES:  LET'S GO ON WITH THE VIDEOTAPE.

         13             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         14             SPEAKER:  -- BY DOUBLE-CLICKING ON IT IN ORDER TO

         15   ACTUALLY INSTALL THE NEW SOFTWARE.  THAT'S WHAT I WILL DO

         16   HIRE.  FIRST, I WILL EXIT AMERICA ONLINE.

         17             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         18   BY MR. BOIES:

         19   Q.  NOW STOP RIGHT THERE.

         20             YOU REMEMBER ON THURSDAY I ASKED YOU WHETHER YOU

         21   HAD TO EXIT AMERICA ONLINE.  DO YOU RECALL THAT?

         22   A.  YES, I DO.

         23   Q.  AND THIS INDICATES THAT YOU DO, IN FACT, HAVE TO EXIT;

         24   IS THAT CORRECT?

         25   A.  NO, THAT'S INCORRECT.  YOU DO NOT HAVE TO EXIT AMERICA
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          1   ONLINE.  YOU CAN KEEP AMERICA ONLINE CONNECTED TO THE

          2   INTERNET AND GO RUN THE NETSCAPE SET-UP.  THAT'S WHAT I DID.

          3   Q.  WELL, IN ORDER TO GET TO THE NETSCAPE SET-UP, YOU'VE GOT

          4   TO GET OUT OF THE AOL SERVICE -- NOT THE ISP PART OF IT, BUT

          5   YOU'VE GOT TO GET OUT OF THE AOL SERVICE; DO YOU NOT?

          6   A.  WELL, NOT REALLY.  YOU CAN KEEP AOL RUNNING AND JUST GO

          7   START THE NETSCAPE INSTALL.

          8   Q.  WHAT DO YOU DO TO DO THAT, SIR?

          9   A.  WELL, FOR EXAMPLE, YOU MIGHT CLICK ON THE UPPER

         10   RIGHT-HAND CORNER ON WHAT WE CALL THE "MINIMIZE" BUTTON, AND

         11   THEN GO GET THE AOL INSTALL AND RUN IT.  YOU MIGHT JUST

         12   NAVIGATE TO THE EXPLORER AND EXPLORE THROUGH THE FILES TO GO

         13   TO THE DOWNLOAD FOLDER AND START IT THAT WAY.

         14   Q.  WELL, LET'S GO TO EACH OF THOSE.  ONE WAY IS TO HIT THE

         15   "MINIMIZE," RIGHT?

         16   A.  THAT IS ONE WAY.

         17   Q.  THERE IS NO INSTRUCTION HERE THAT TELLS YOU THAT THAT'S

         18   THE WAY TO DO IT, IS THERE?

         19   A.  NO, THERE IS NO INSTRUCTION.

         20   Q.  OKAY.  ANOTHER WAY IS TO EXIT THE AOL, WHICH IS WHAT'S

         21   BEING SHOWN HERE, CORRECT?

         22   A.  THAT'S CORRECT.

         23   Q.  AND THERE IS NO INSTRUCTION THAT SAYS THAT'S ANOTHER WAY

         24   TO DO IT, IS THERE?

         25   A.  NO.  BUT, AGAIN, THEY ARE FREE TO PROVIDE AS MUCH
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          1   INSTRUCTION AS THEY WISH.  THAT'S WITHIN THEIR CONTROL.

          2   Q.  INCIDENTALLY, WHEN YOU SAY THEY'RE FREE, HAVE YOU EVER

          3   HAD ANY CONVERSATIONS WITH ANYONE WITHIN MICROSOFT AS TO

          4   WHAT AOL IS OR IS NOT FREE, UNDER THE CONTRACT, TO DO WITH

          5   RESPECT TO MAKING IT EASY TO DOWNLOAD NAVIGATOR?

          6   A.  I CAN'T RECALL ANY CONVERSATIONS RIGHT NOW WHERE WE

          7   DISCUSSED HOW EASY OR HARD IT WOULD BE TO DOWNLOAD NETSCAPE

          8   NAVIGATOR.

          9   Q.  THAT'S NOT MY QUESTION.  MY QUESTION IS WHETHER YOU HAVE

         10   EVER HAD ANY CONVERSATIONS WITHIN MICROSOFT ABOUT HOW EASY

         11   OR DIFFICULT AOL CAN MAKE THE DOWNLOADING OF NAVIGATOR UNDER

         12   THEIR CONTRACT -- THAT IS, WHAT LIMITATIONS, IF ANY, IN THE

         13   CONTRACT AFFECT HOW AOL PROMOTES OR FACILITATES THE

         14   DOWNLOADING OF NETSCAPE.

         15   A.  YOU ASKED ME MULTIPLE QUESTIONS THERE, SO I'M NOT REALLY

         16   SURE.

         17   Q.  LET ME ASK IT SO IT'S CLEAR.  ANY TIME YOU DON'T

         18   UNDERSTAND MY QUESTION, LET ME KNOW.

         19   A.  OKAY.

         20   Q.  AND I WILL ASK IT AGAIN.

         21             HAVE YOU HAD ANY DISCUSSIONS WITHIN MICROSOFT

         22   CONCERNING WHAT LIMITATIONS, IF ANY, THE AOL-MICROSOFT

         23   CONTRACT PLACES ON AOL'S ABILITY TO FACILITATE AND MAKE EASY

         24   THE DOWNLOADING OF THE NETSCAPE BROWSER?

         25   A.  NO.
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          1             MR. BOIES:  LET'S CONTINUE THE TAPE.

          2             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

          3             SPEAKER:  THEN OPEN "MY COMPUTER."

          4             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

          5   BY MR. BOIES:

          6   Q.  OKAY.  STOP RIGHT THERE.

          7             NOW, WHAT'S GOING TO HAPPEN HERE IS THEY ARE GOING

          8   TO CLICK ON THE "MY COMPUTER" FILE, CORRECT?

          9   A.  THE ICON, YES.

         10   Q.  THE ICON.  AND THERE IS NO "NETSCAPE NAVIGATOR" ICON ON

         11   THIS SCREEN AT THE PRESENT TIME, CORRECT?

         12   A.  THAT'S CORRECT.

         13   Q.  OKAY.

         14             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         15             SPEAKER:  -- AND FIND THE FILE, SETUP.EX.  I HAVE

         16   TO REMEMBER WHERE AOL PUT THIS FILE IN THE EARLIER DOWNLOAD

         17   MANAGER SCREEN.  DOUBLE-CLICKING "SETUP.EX" BEGINS THE

         18   NAVIGATOR INSTALLATION PROCEDURE BY ASKING ME IF THAT'S WHAT

         19   I WANT TO DO.  CLICKING "YES" BEGINS THE INSTALLATION

         20   PROCESS.

         21             AFTER A FEW MOMENTS, A SCREEN APPEARS ADVISING ME

         22   TO CLOSE ALL OTHER PROGRAMS BEFORE CONTINUING.  AFTER

         23   CLICKING THE "NEXT" BUTTON, I READ AND AGREE TO THE NETSCAPE

         24   LICENSE AGREEMENT.

         25             I THEN CONFIRM THE LOCATION FOR THE NAVIGATOR
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          1   FILES, WHERE I WANT THEM TO BE INSTALLED ON MY P.C. HARD

          2   DRIVE.  THE SUGGESTED FOLDER DOES NOT EXIST ALREADY, SO I

          3   CONFIRM THAT I WANT TO CREATE IT.

          4             NEXT, I SPECIFY THE NAME OF THE PROGRAM FOLDER

          5   THAT WILL CONTAIN THE NAVIGATOR MENU OPTION.  IN ALL THESE

          6   CHOICE BOXES, I ACCEPT THE COMPUTER'S SUGGESTION.  I CONFIRM

          7   ALL THE SETTINGS AT THE NEXT SCREEN AND CLICK THE "INSTALL"

          8   BUTTON.

          9             WHEN THE INSTALLATION IS COMPLETE, THE USER CAN

         10   VIEW ADDITIONAL INFORMATION HERE IN THE PROGRAM'S "READ ME"

         11   FILE.

         12             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         13   BY MR. BOIES:

         14   Q.  NOW, LET ME GO BACK, MR. CHASE, TO THE EXHIBIT THAT WE

         15   STARTED WITH THIS MORNING, GOVERNMENT EXHIBIT 214, WHICH IS

         16   YOUR NOVEMBER 19, 1997 -- AND PARTICULARLY TO THE SECOND

         17   BULLET POINT UNDER THE HEADING "SET-UP" ON THE SECOND

         18   PAGE -- THE SECOND BULLET POINT, WHERE IT SAYS, "THE SET-UP

         19   PROCESS IS TOO HARD FOR USERS TO FIGURE OUT.  ONLY A LITTLE

         20   MORE THAN HALF OF THE PEOPLE THAT DOWNLOAD ACTIVE SET-UP END

         21   UP INSTALLING THE BROWSER.  I THINK THEY DON'T FIGURE OUT

         22   WHAT TO DO ONCE THEY DOWNLOAD THE SET-UP STUB."

         23             WHEN YOU REFER TO THE SET-UP STUB THERE, WHAT ARE

         24   YOU REFERRING TO?

         25   A.  I AM REFERRING TO THE "SET-UP PROGRAM" -- THE INTERNET
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          1   EXPLORER SET-UP PROGRAM THAT YOU WOULD DOWNLOAD FROM THE

          2   INTERNET.

          3   Q.  AND IS IT FAIR TO SAY THAT MICROSOFT TRIED TO MAKE THAT

          4   SET-UP PROCESS AS EASY AS IT COULD?

          5   A.  NO, THAT WOULDN'T BE FAIR TO SAY BECAUSE I WAS ARGUING

          6   THAT WE SHOULD MAKE IT EASIER.  SO I DON'T THINK WE DID OUR

          7   BEST WORK MAKING THIS AS EASY AS WE COULD.

          8   Q.  YOU DID THE BEST YOU COULD, THOUGH, DIDN'T YOU, SIR?  I

          9   MEAN, YOU WEREN'T TRYING TO MAKE IT HARD FOR PEOPLE TO

         10   DOWNLOAD IT, BECAUSE WE'RE NOW TALKING ABOUT YOUR OWN

         11   BROWSER; WE'RE TALKING ABOUT INTERNET EXPLORER.

         12   A.  I DON'T THINK WE DID THE BEST WE COULD.

         13   Q.  DID YOU TRY?  DID YOU INTENTIONALLY MAKE IT DIFFICULT?

         14   A.  NO, OF COURSE NOT.

         15   Q.  OKAY.  SO EVEN THOUGH YOU MAY NOT HAVE SUCCEEDED, YOU

         16   MADE AN EFFORT TO MAKE IT EASY; IS THAT FAIR?

         17   A.  SURE.

         18   Q.  OKAY.  AND EVEN THOUGH YOU MADE AN EFFORT TO MAKE IT

         19   EASY, YOU CONCLUDED THAT IT WAS TOO HARD FOR USERS TO FIGURE

         20   OUT, CORRECT?

         21   A.  YES.  ALTHOUGH, AGAIN, YOU HAVE TO UNDERSTAND THE

         22   CONTEXT OF THIS MAIL.  FIRST OF ALL, AS I TESTIFIED ON

         23   THURSDAY, WE FOUND OUT LATER THAT THE "LITTLE MORE THAN

         24   HALF" WAS INCORRECT.  IT WAS MORE -- I THINK, IF I RECALL,

         25   IT WAS AROUND 10 PERCENT OR SO.  I'M NOT SURE ABOUT THAT
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          1   NUMBER, BUT IT WAS DRAMATICALLY SMALLER.

          2             THE SECOND IS, AS I TESTIFIED TO ON THURSDAY, IT'S

          3   SORT OF PART OF OUR CULTURE TO TAKE STRONG, SOMEWHAT EVEN

          4   EXTREME POSITIONS IN ORDER TO PUSH PEOPLE AND HAVE THEM

          5   REALLY PAY ATTENTION, AND THAT'S WHAT I WAS DOING HERE.

          6   CERTAINLY, AS I'VE TESTIFIED MULTIPLE TIMES, MANY MILLIONS

          7   AND MILLIONS OF PEOPLE HAVE SUCCESSFULLY DOWNLOADED SOFTWARE

          8   FROM THE INTERNET.  MANY MILLIONS AND MILLIONS OF PEOPLE --

          9   TENS OF MILLIONS OF PEOPLE, HUNDREDS OF MILLIONS OF PEOPLE

         10   HAVE DOWNLOADED THINGS LIKE NETSCAPE NAVIGATOR SUCCESSFULLY

         11   AND INTERNET EXPLORER SUCCESSFULLY.

         12             SO WHILE WE CAN ALWAYS IMPROVE OURSELVES AND WE

         13   TRY TO HAVE THE STATE OF MIND TO KEEP PUSHING TO MAKE

         14   OURSELVES BETTER -- AND THE SET-UP PROCESS, I THOUGHT, WAS

         15   TOO HARD.  I AM BEING DRAMATIC, AND IT'S IMPORTANT THAT YOU

         16   UNDERSTAND THE CONTEXT, THAT WE HAD 11 MILLION DOWNLOADS

         17   OF -- WE'VE HAD 11 MILLION DOWNLOADS OF INTERNET EXPLORER 4,

         18   FOR EXAMPLE, AND NETSCAPE HAS ADVERTISED OR HAS DONE PRESS

         19   RELEASES AND PUBLICLY SAID THEY'VE HAD TENS OF MILLIONS OF

         20   DOWNLOADS OF NETSCAPE NAVIGATOR AND COMMUNICATOR.

         21             SO WHILE WE CAN GET BETTER, PEOPLE DO FIGURE IT

         22   OUT, AND IT'S NOT QUITE AS DRAMATIC AS MY STATEMENT HERE.

         23   Q.  WELL, LET'S LOOK AT YOUR STATEMENT HERE.  WHEN YOU SAID,

         24   "ONLY A LITTLE MORE THAN HALF OF THE PEOPLE THAT DOWNLOAD

         25   ACTIVE SET-UP END UP INSTALLING THE BROWSER," DID YOU MEAN
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          1   THAT, SIR?  WAS THAT AN HONEST STATEMENT AT THE TIME?

          2   A.  YES.  AS I TESTIFIED EARLIER, THIS WAS NOVEMBER OF '97.

          3   IE 4 RELEASED IN SEPTEMBER OF '97.  AND THE EARLY DATA

          4   INDICATED THAT.  BUT IT WAS AN ESTIMATION BASED ON THE DATA

          5   WE HAD AVAILABLE AT THE TIME.

          6             THIS ESTIMATION, BECAUSE IT WAS LARGE, LED US TO

          7   GO DO MORE WORK ON IT AND TO FIND OUT THAT THAT EARLY

          8   ESTIMATION WAS INCORRECT.

          9   Q.  NOW, THAT ADDITIONAL WORK THAT YOU SAY YOU DID -- DID

         10   THAT WORK EVER FIND ITS WAY INTO A WRITTEN PIECE OF PAPER?

         11   A.  I'M SURE IT DID, BUT I DON'T RECALL.

         12   Q.  HAVE YOU EVER SEEN IT, SIR?  BECAUSE WE ASKED FOR THOSE

         13   IN DOCUMENT PRODUCTION.

         14   A.  YES, AND YOU'VE BEEN TO MY OFFICE MANY, MANY TIMES.

         15   Q.  AND WE DIDN'T FIND IT.  DID YOU?

         16   A.  I DIDN'T LOOK FOR IT.

         17   Q.  WELL, SIR --

         18   A.  LET'S BE CLEAR, MR. BOIES.  I KNOW FOR A FACT THAT WE

         19   SPENT SOME TIME TO GO BACK ON THIS AND THAT WE DETERMINED

         20   THAT THIS HALF WAS VERY, VERY HIGH.  I DON'T REMEMBER THE

         21   DETAILS, BUT WE DID, IN FACT, FIND THAT OUT.

         22   Q.  SIR, DID YOU EVER WRITE ANYBODY SAYING, "YOU KNOW, WHEN

         23   I WROTE THAT IT WAS MORE THAN HALF, OR A LITTLE MORE THAN

         24   HALF END UP INSTALLING IT, I WAS WRONG"?  DID YOU EVER WRITE

         25   THAT TO ANYBODY?  DID YOU EVER CORRECT THIS?
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          1   A.  I DON'T RECALL, BUT IT WOULDN'T BE A THING THAT I WOULD

          2   MAKE A SPECIAL EFFORT TO DO.

          3   Q.  AND AS YOU SAY, WE TALKED ABOUT THIS ON THURSDAY.  AND

          4   YOU SAID YOU THOUGHT THE NUMBER WAS REALLY SMALLER THAN YOU

          5   HAD WRITTEN HERE.  DID YOU FIND OVER THE RECESS OR DID

          6   ANYBODY SHOW YOU ANYTHING THAT CONFIRMED THAT IN WRITING?

          7   A.  NO ONE SHOWED ME, NO.  NO ONE SHOWED ME, NOR DID I

          8   INQUIRE.

          9   Q.  OKAY.

         10             LET ME TURN TO ANOTHER SUBJECT, MR. CHASE.

         11             THE COURT:  BEFORE YOU DO THAT, WHY DON'T WE TAKE

         12   OUR MID-MORNING RECESS.

         13             MR. BOIES:  THANK YOU, YOUR HONOR.

         14             (RECESS WAS TAKEN.)

         15             (AFTER RECESS.)

         16   BY MR. BOIES:

         17   Q.  MR. CHASE, YOU TESTIFIED LAST WEEK THAT 22 PERCENT OF

         18   AOL USERS USED NETSCAPE'S BROWSER AS THEIR PRIMARY BROWSER.

         19   DO YOU RECALL THAT?

         20   A.  THAT'S CORRECT.

         21   Q.  NOW, WHEN DID YOU COME TO THAT BELIEF?

         22   A.  I FIGURED THAT OUT WHEN I WAS WRITING MY TESTIMONY.

         23   Q.  WHEN YOU WERE WRITING YOUR TESTIMONY --

         24   A.  YES.

         25   Q.  -- YOU FIGURED THAT OUT.  AND WHEN WERE YOU WRITING YOUR

                                                                              48

          1   TESTIMONY?

          2   A.  IT WAS OVER A LONG PERIOD OF TIME.  I DON'T EXACTLY

          3   REMEMBER WHEN I STARTED, BUT I WORKED ON IT OFF AND ON OVER

          4   A PERIOD OF MONTHS.

          5   Q.  PRIOR TO THE TIME THAT YOU STARTED WRITING YOUR

          6   TESTIMONY FOR THIS TRIAL, YOU BELIEVED THAT THE PERCENTAGE

          7   OF AOL USERS USING THE NAVIGATOR BROWSER WAS SUBSTANTIALLY

          8   SMALLER THAN 22 PERCENT, CORRECT, SIR?

          9   Q.  YES, THERE WOULD BE POINTS IN TIME WHEN I THOUGHT THAT.

         10   THAT PROBABLY DESERVES SOME EXPLANATION.

         11             WE HAD CHECKED WITH AOL TO FIND OUT WHAT PERCENT

         12   OF THEIR USERS HAD THE AOL CLIENT CODE THAT INCLUDED

         13   INTERNET EXPLORER.  AND THAT PERCENTAGE WAS -- GREW OVER

         14   TIME TO A POINT WHERE IT GOT TO BE APPROXIMATELY 90 PERCENT.

         15             I THINK WE DIDN'T THINK DEEP ENOUGH ABOUT THE

         16   ISSUE AND SORT OF THOUGHT THAT IF 90 PERCENT HAD TECHNOLOGY

         17   WITH IE, THAT MAYBE MOST OF THEM WERE USING IT.

         18             IT TURNED OUT THAT WAS NOT THE CASE, AS I LEARNED

         19   LATER WHEN I DUG INTO THE ISSUE A LOT MORE.  THOUGH 90

         20   PERCENT OF AOL USERS HAVE AOL CODE AND AOL CLIENT THAT

         21   INCLUDES INTERNET EXPLORER TECHNOLOGIES, IT TURNS OUT THAT

         22   22 PERCENT OF AOL USERS USE NETSCAPE NAVIGATOR.

         23   Q.  FIRST, LET'S TALK ABOUT THE 90 PERCENT BECAUSE THE 90

         24   PERCENT WAS THE NUMBER THAT YOU SWORE TO IN YOUR DEPOSITION

         25   IN MARCH OF LAST YEAR, CORRECT, SIR?
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          1   A.  I DON'T RECALL SPECIFICALLY, BUT IT LOOKS LIKE YOU'RE

          2   GOING TO SHOW ME.

          3   Q.  LET ME ASK YOU TO LOOK AT PAGE 193 OF YOUR DEPOSITION IN

          4   MARCH OF 1992.  MARCH 25, 1998.

          5             THE COURT:  WHAT PAGE?

          6             MR. BOIES:  PAGE 193, YOUR HONOR, LINES 12 THROUGH

          7   19.

          8   BY MR. BOIES:

          9   Q.  AND, AS ALWAYS, YOU CAN LOOK AT WHATEVER YOU NEED TO FOR

         10   CONTEXT, MR. CHASE, BUT THE PORTION I AM PARTICULARLY

         11   INTERESTED IN IS WHAT APPEARS AT LINES 12 THROUGH 19 AT PAGE

         12   193.

         13             "QUESTION:  DO YOU HAVE ANY UNDERSTANDING, AS WE

         14   SIT HERE TODAY, OF WHAT PERCENTAGE OF AOL USERS USE INTERNET

         15   EXPLORER AS THEIR BROWSER?  AND BY 'INTERNET EXPLORER,' I

         16   MEAN INCLUDING AOL'S BROWSER THAT IS POWERED BY IE?

         17             "ANSWER:  YES.

         18             "QUESTION:  WHAT'S THAT UNDERSTANDING?

         19             "ANSWER:  APPROXIMATELY 90 PERCENT."

         20             NOW, DID YOU GIVE THOSE ANSWERS TO THOSE QUESTIONS

         21   ON MARCH 25, 1998, SIR?

         22   A.  YES, I DID.

         23   Q.  AND DID YOU BELIEVE THOSE ANSWERS TO BE TRUE AT THE

         24   TIME?

         25   A.  YES, I DID.
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          1   Q.  AND IF YOU GO ON TO PAGE 194, YOU INDICATE THAT YOU HAD

          2   SOUGHT OUT THAT INFORMATION BECAUSE BROWSER SHARE IS

          3   IMPORTANT, CORRECT, SIR?

          4   A.  YES.  I STATED ON LINE 3, "BECAUSE BROWSER SHARE IS

          5   IMPORTANT," YES.

          6   Q.  LET ME ASK YOU ALSO TO LOOK AT GOVERNMENT'S EXHIBIT 424

          7   THAT'S ALREADY IN EVIDENCE.

          8             AND, FIRST, IF WE COULD LOOK AT THE FIRST PAGE

          9   WHICH IS NOT UNDER SEAL.  NONE OF THE PAGES I AM GOING TO

         10   USE ARE UNDER SEAL.

         11             THIS IS AN INTERNET CUSTOMER UNIT MID-YEAR REVIEW

         12   DATED JANUARY 23, 1998, CORRECT, SIR?

         13   A.  THAT'S WHAT IT SAYS.

         14   Q.  AND IT WAS PREPARED BY MR. MYHRVOLD.  DID YOU RECEIVE A

         15   COPY OF THIS?

         16   A.  HOLD ON AND LET ME LOOK AT IT AND SEE IF I REMEMBER IT.

         17   I DON'T RECALL IT, NO.

         18   Q.  THIS SAYS THIS IS PREPARED FOR THE BEC REVIEW.  DO YOU

         19   KNOW WHAT THAT IS?

         20   A.  YES, I DO.

         21   Q.  WHAT IS THAT?

         22   A.  I BELIEVE THE ACRONYM "BEC" STANDS FOR BILL, MEANING

         23   BILL GATES, AND THE EXECUTIVE COMMITTEE.  IT'S A TEAM OR A

         24   SMALL GROUP OF VERY SENIOR MICROSOFT EXECUTIVES, AND

         25   PERIODICALLY BUSINESS PLANS OR TECHNICAL PLANS GET REVIEWED
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          1   WITH THEM.

          2   Q.  WOULD YOU HAVE BEEN PRESENT AT THIS REVIEW, SIR?

          3   A.  IT'S POSSIBLE, BUT I DON'T RECALL.

          4   Q.  LET ME ASK YOU TO LOOK AT PAGE 589 -- MS7 000589, AND

          5   I'D LIKE TO DIRECT YOUR ATTENTION TO WHAT MR. MYHRVOLD TOLD

          6   MR. GATES AND THE OTHER TOP EXECUTIVES ABOUT BROWSER SHARE.

          7   AND IT SAYS THERE "GOOD PROGRESS ON BROWSER SHARE AND

          8   DISTRIBUTION.  82 PERCENT IE DISTRIBUTION BY TOP 8 OLS'S AND

          9   ISP'S."  THEN IT SAYS "AOL UPGRADE PROGRAM -- NOW 92 PERCENT

         10   IE."

         11             WERE YOU TOLD IN OR ABOUT JANUARY OF 1998 THAT IE

         12   NOW HAD A 92 PERCENT SHARE OF AOL?

         13   A.  YES, I BELIEVE I WAS.  AS I DISCUSSED EARLIER, AS AOL

         14   UPGRADED ITS CLIENT SOFTWARE TO A NEW VERSION THAT INCLUDED

         15   IE, WE KEPT TRACK OF THAT BECAUSE IE SHARE IS AN IMPORTANT

         16   GOAL FOR US.  AND WE ASKED AOL WHAT PERCENT OF USERS HAD AN

         17   AOL CLIENT WITH IE TECHNOLOGIES.  AND THEY SAID 90 OR IT

         18   MIGHT HAVE BEEN 92 PERCENT, AS IT SAYS HERE.  AND SO WE

         19   WERE -- THAT'S WHERE THE NUMBER CAME FROM.

         20             IT TURNS OUT, AS I DISCUSSED PREVIOUSLY, THAT JUST

         21   BECAUSE SOMEONE HAS THE AOL CLIENT TECHNOLOGY -- SAY, AOL

         22   VERSION 3 OR VERSION 4, THAT INCLUDES INTERNET TECHNOLOGIES,

         23   THEY DON'T HAVE TO BE USING THOSE TECHNOLOGIES.  AND AS I

         24   DISCUSSED EARLIER, AS OF THE THIRD QUARTER OF 1998, 22

         25   PERCENT ARE USING NETSCAPE NAVIGATOR AS THEIR PRIMARY
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          1   BROWSER.

          2   Q.  NOW, YOU SAY THAT AS OF THE THIRD QUARTER OF 1998, 22

          3   PERCENT ARE USING IT, AND YOU SAY THAT IS SOMETHING THAT YOU

          4   DISCOVERED IN PREPARING FOR THIS TESTIMONY, CORRECT, SIR?

          5   A.  THAT'S CORRECT.

          6   Q.  AND AM I CORRECT THAT THAT WAS BASED ON A SURVEY?

          7   A.  THAT DATA IS BASED ON THE MARKET DECISION CORP. SURVEY,

          8   WHICH WE DO ON A REGULAR BASIS, WHICH IS STATISTICALLY

          9   PROJECTABLE TO THE INTERNET POPULATION AT LARGE.

         10   Q.  YOU SAY IT'S PROJECTABLE.  FIRST, IN THE THIRD QUARTER

         11   OF 1998 -- BECAUSE THAT'S WHAT YOU'RE TALKING ABOUT WHEN YOU

         12   USE THE 22 PERCENT FIGURE, RIGHT?

         13   A.  THAT'S CORRECT.

         14   Q.  HOW MANY SURVEY RESPONDENTS SAID THAT THEY WERE AOL

         15   USERS USING NETSCAPE?

         16   A.  I DO NOT RECALL.

         17   Q.  APPROXIMATELY?

         18   A.  I DO NOT RECALL.

         19   Q.  LESS THAN FIFTY, SIR?

         20   A.  I DO NOT RECALL.

         21   Q.  LESS THAN TWENTY?

         22   A.  I DO NOT RECALL.

         23   Q.  DO YOU RECALL WHAT THE APPROXIMATE SAMPLE SIZE WAS IN

         24   ITS ENTIRETY?

         25   A.  NO, BUT I RECALL ASKING ABOUT WHETHER IT WAS
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          1   STATISTICALLY SIGNIFICANT, AND I WAS TOLD, "YES, IT IS."

          2   Q.  WHO TOLD YOU IT WAS STATISTICALLY SIGNIFICANT, SIR?

          3   A.  KUMAR MEHTA, WHO IS ONE OF THE RESEARCH PEOPLE WHO WORKS

          4   FOR ME.

          5   Q.  AND DID YOU ASK HIM WHETHER THE NUMBER OF AOL USERS WHO

          6   WERE USING NETSCAPE WAS STATISTICALLY SIGNIFICANT?

          7   A.  I DON'T RECALL WHETHER I ASKED HIM THAT QUESTION

          8   SPECIFICALLY, THOUGH IT IS CONSISTENT WITH THE DATA OVER

          9   TIME, ONCE YOU LOOK BACK OVER IT.

         10             THE COURT:  IS THE SURVEY ONE OF THE EXHIBITS TO

         11   YOUR TESTIMONY?

         12             THE WITNESS:  I DON'T RECALL IF -- LET ME THINK

         13   ABOUT THAT FOR A SECOND, YOUR HONOR.

         14             MR. BOIES:  YOUR HONOR, I BELIEVE, AND MR. WARDEN

         15   ALSO BELIEVES THAT THIS SURVEY IS ATTACHED TO PROFESSOR

         16   SCHMALENSEE'S TESTIMONY, ALTHOUGH I AM NOT SURE THAT YOU CAN

         17   DISCERN THE ANSWERS TO THESE PARTICULAR QUESTIONS FROM WHAT

         18   IS ATTACHED.

         19   BY MR. BOIES:

         20   Q.  NOW, THIS MARKET DECISION DATA THAT YOU SAY EXISTS --

         21   WAS THAT DATA THAT MICROSOFT HAD AVAILABLE TO IT IN JANUARY

         22   OF 1998 WHEN MR. MYHRVOLD TOLD BILL GATES AND THE VERY TOP

         23   EXECUTIVES OF THE COMPANY THAT THE IE SHARE WAS 92 PERCENT?

         24   A.  YES.

         25   Q.  DO YOU HAVE ANY EXPLANATION AS TO WHY MR. MYHRVOLD USED
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          1   THE 92-PERCENT FIGURE AS OPPOSED TO WHAT YOU SAY THIS SURVEY

          2   DATA SHOWS?

          3   A.  WELL, AS I EXPLAINED EARLIER, WE ASKED AOL HOW MANY AOL

          4   USERS HAD THE AOL TECHNOLOGY THAT INCLUDED INTERNET

          5   EXPLORER, AND THAT'S WHAT HE IS REPORTING HERE -- THAT THAT

          6   WAS A PART OF -- ONE STEP TO GETTING PEOPLE TO USE INTERNET

          7   EXPLORER TECHNOLOGIES WITHIN AOL WAS TO HAVE AOL CLIENT

          8   TECHNOLOGIES THAT INCLUDED INTERNET EXPLORER.  SO HE IS

          9   REPORTING WHAT AOL TOLD US ABOUT WHAT PERCENT OF USERS HAD

         10   THE TECHNOLOGY.

         11   Q.  HE IS NOT ONLY REPORTING IT.  HE IS ADOPTING IT, RIGHT,

         12   SIR?  I MEAN HE DOESN'T SAY, "THIS IS WHAT AOL TELLS US, BUT

         13   THERE IS THIS SURVEY THAT IS DIFFERENT."  HE SAYS, "THIS IS

         14   THE FACT," RIGHT?

         15   A.  WELL, SINCE I DON'T EVEN RECALL WHETHER I WAS AT THE

         16   MEETING, I CAN'T SAY FOR SURE WHAT HE INTENDED.  SO LET ME

         17   TRY TO MAKE SURE AND EXPLAIN THIS.

         18             THERE WAS A POINT IN TIME WHERE WE THOUGHT THAT 90

         19   PERCENT OF AOL USERS WERE USING IE TECHNOLOGIES.  SO IT'S

         20   POSSIBLE HE WAS REPORTING THAT.

         21             WE LEARNED LATER, AS I TESTIFIED TO, THAT THAT WAS

         22   INCORRECT.  AT THE SAME TIME, WE ALSO OFTEN REPORTED THAT 92

         23   PERCENT OF AOL CUSTOMERS HAD TECHNOLOGY THAT INCLUDED

         24   INTERNET EXPLORER.  HE ALSO MAY HAVE BEEN JUST REPORTING

         25   THAT.  I DON'T KNOW WHICH ONE.  EITHER WAY, THE REALITY IS
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          1   THAT WE HAVE BEEN SUCCESSFUL GETTING AOL CUSTOMERS TO USE

          2   AOL TECHNOLOGY THAT INCLUDES INTERNET EXPLORER, BUT THEY ARE

          3   FREE TO CHOOSE NETSCAPE NAVIGATOR IF THEY WISH TO, AND MANY

          4   HAVE.

          5   Q.  YOU SAY YOU DON'T KNOW WHAT MR. MYHRVOLD MEANT.  LET'S G

          6   BACK TO WHAT YOU MEANT BECAUSE YOU TESTIFIED ON MARCH 25,

          7   1998 AT PAGE 193 THAT 90 PERCENT OF AOL USERS USE INTERNET

          8   EXPLORER AS THEIR BROWSER, CORRECT, SIR?

          9   A.  YES, I DID TESTIFY TO THAT.

         10   Q.  YOU DIDN'T SAY, "THEY HAVE THE TECHNOLOGY."  YOU SAY,

         11   "THEY USE INTERNET EXPLORER AS THEIR BROWSER," CORRECT, SIR?

         12   A.  HERE I MEANT USAGE SHARE AND I WAS INCORRECT.

         13   Q.  YOU WERE INCORRECT?

         14   A.  THAT'S CORRECT BECAUSE IT'S NOT TRUE THAT 90 PERCENT OF

         15   AOL USERS ARE USING INTERNET EXPLORER TECHNOLOGIES.

         16   Q.  NOW, AT THE TIME THAT YOU GAVE THIS DEPOSITION, DID YOU

         17   HAVE THE MDC DATA AVAILABLE TO YOU?

         18   A.  I DID.

         19   Q.  HAD YOU LOOKED AT IT?

         20   A.  I HAD LOOKED AT IT AT VARIOUS POINTS IN TIME.  AT THAT

         21   POINT, TO MY BEST RECOLLECTION, WE HAD NEVER DONE WHAT WE

         22   CALL THE CROSS TAB -- IN OTHER WORDS, THE VIEW OF THE DATA

         23   THAT WOULD TELL US THE NUMBER OF PEOPLE WHO WERE USING AOL

         24   AS THEIR INTERNET ACCESS PROVIDER, BUT WHO WERE USING

         25   NETSCAPE NAVIGATOR.  WE HADN'T DONE THAT AT THAT TIME. WE
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          1   HAD THE DATA, BUT WE HADN'T TAKEN THAT VIEW OF IT.

          2   Q.  AND YOUR VIEW OF IT IN JANUARY OF 1998 -- AND, INDEED,

          3   IN MARCH OF 1998 WHEN YOUR DEPOSITION WAS TAKEN -- WAS THAT

          4   THIS 90-PERCENT FIGURE WAS 90 PERCENT OF ACTIVE USERS OF

          5   AOL, CORRECT, SIR?

          6   A.  IT MAY HAVE BEEN.  I DON'T RECALL ACTIVE ONE WAY OR THE

          7   OTHER.  I DO RECALL THAT WE KNEW THAT 90 PERCENT OF AOL

          8   USERS HAD AOL CLIENT TECHNOLOGY WITH INTERNET EXPLORER.

          9   Q.  WHEN YOU SAY "HAD IT," YOU'RE NOT JUST TALKING ABOUT

         10   HAVING IT.  YOU'RE TALKING ABOUT USING IT IN YOUR

         11   DEPOSITION, CORRECT, SIR?

         12   A.  THAT IS CORRECT.  I WAS INCORRECT IN MY DEPOSITION, BUT

         13   IT IS CORRECT THAT I WAS TALKING ABOUT USAGE.  I WAS

         14   INCORRECT THOUGH WHEN I SAID THAT.

         15   Q.  AND YOUR TESTIMONY HERE IS THAT YOU WERE INCORRECT IN

         16   YOUR SWORN DEPOSITION AND MR. MYHRVOLD WAS INCORRECT IN HIS

         17   PRESENTATION TO MR. GATES, BUT THAT IN PREPARING FOR THIS

         18   TESTIMONY, YOU HAVE FOUND OUT WHAT THE CORRECT FIGURES ARE?

         19   IS THAT WHAT YOU'RE SAYING?

         20             MR. WARDEN:  I OBJECT.  THAT IS A VERY COMPOUND

         21   QUESTION, YOUR HONOR.

         22             THE COURT:  BREAK IT UP.

         23             MR. BOIES:  I WILL, YOUR HONOR.

         24   BY MR. BOIES:

         25   Q.  YOUR TESTIMONY IS THAT YOUR SWORN DEPOSITION ON MARCH
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          1   25, 1998 WAS INCORRECT?

          2   A.  THAT'S CORRECT.

          3   Q.  AND YOUR TESTIMONY IS THAT MR. MYHRVOLD'S ASSERTIONS TO

          4   MR. GATES AND OTHER TOP EXECUTIVES IN JANUARY, 1998, WAS

          5   INCORRECT?

          6   A.  NO, THAT'S NOT MY TESTIMONY THERE.  I CAN'T BE PRECISE

          7   ABOUT WHAT CAMERON MEANT BY "AOL UPGRADE PROGRAM NOW 92

          8   PERCENT IE."  HE COULD HAVE MEANT THAT 92 PERCENT OF THE

          9   PEOPLE HAD IE -- HAD AOL CLIENT SOFTWARE WITH IE

         10   TECHNOLOGIES, OR HE COULD HAVE MEANT WHAT I MEANT IN MY

         11   DEPOSITION, THAT THAT WAS OUR SHARE.  I DON'T KNOW WHICH ONE

         12   HE MEANT.

         13   Q.  OKAY.  LET ME ASK YOU TO LOOK AT GOVERNMENT'S EXHIBIT

         14   814-A, WHICH I WOULD OFFER AT THIS TIME.

         15             MR. WARDEN:  THIS HAS BEEN ADMITTED.

         16             MR. BOIES:  THIS ONE ALSO HAS BEEN ADMITTED, YOUR

         17   HONOR.

         18             THE COURT:  ALL RIGHT.

         19   BY MR. BOIES:

         20   Q.  THIS IS A DOCUMENT DATED JANUARY 7, 1998.  CAN YOU

         21   IDENTIFY THE AUTHOR?

         22   A.  THE AUTHOR OF THE FINAL -- AT THE TOP?

         23   Q.  YES.

         24   A.  YES, I CAN.

         25   Q.  WHO IS THAT?
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          1   A.  HIS NAME IS MAURICIO GONZALEZ DE LA FUENTE.

          2   Q.  AND WHAT IS HIS POSITION?

          3   A.  HE IS THE AOL ACCOUNT MANAGER.

          4   Q.  AND WHO ARE THE ADDRESSEES, AND IF YOU COULD GIVE THEIR

          5   POSITIONS?

          6   A.  THEIR POSITION AT THE TIME OR THE THEIR POSITION NOW?

          7   Q.  THEIR POSITION AT THE TIME.

          8   A.  OKAY.  I WILL DO MY BEST.

          9             BRYAN GLUTH WORKS ON THE WINDOWS MARKETING TEAM.

         10   AND I BELIEVE AT THAT TIME HE WAS WORKING WITH ISP'S.

         11             BILL KOSZEWSKI WORKS ON THE WINDOWS OR WORKED ON

         12   THE WINDOWS MARKETING TEAM AND AT THIS TIME WAS ALSO WORKING

         13   WITH ISP'S.

         14             RANDY HAAS WAS ESSENTIALLY MY SORT OF CONTROLLER,

         15   I GUESS I WOULD SAY, AT THIS TIME.

         16             AND JOSE ALVAREZ WAS ALSO SOMEONE WHO WORKED WITH

         17   ISP'S ON THE WINDOWS TEAM.

         18   Q.  AND WHICH OF THESE PEOPLE WORKED FOR YOU, SIR?

         19   A.  ULTIMATELY ALL OF THEM WORKED FOR ME, THOUGH NONE OF

         20   THEM WORKED FOR ME DIRECTLY, WITH THE EXCEPTION THAT RANDY

         21   HAAS TECHNICALLY WORKS FOR THE FINANCE DIVISION AND HAS A

         22   DOTTED LINE TO ME.

         23   Q.  OKAY.

         24             THE COURT:  THESE ARE ALL MICROSOFT EMPLOYEES, NOT

         25   AOL EMPLOYEES?

                                                                              59

          1             THE WITNESS:  THAT'S CORRECT, YOUR HONOR.

          2   BY MR. BOIES:

          3   Q.  AND IF YOU LOOK IN THE MIDDLE OF THE PAGE WHERE IT SAYS

          4   "AS FOR THE NUMBER," TALKING ABOUT THE SHARE NUMBER, "IT IS

          5   90 PERCENT OF ALL ACTIVE USERS."  DO YOU SEE THAT?

          6   A.  YES, I DO.

          7   Q.  FIRST, DOES THAT REFRESH YOUR RECOLLECTION THAT THE

          8   90-PERCENT FIGURE WAS OF ACTIVE USERS?

          9   A.  NO, IT DOESN'T.  I DON'T REMEMBER THAT ONE WAY OR THE

         10   OTHER.

         11   Q.  OKAY.  IS IT YOUR TESTIMONY THAT THIS NUMBER IS WRONG?

         12   A.  NO.  I AM JUST TESTIFYING THAT I DON'T RECALL THE TERM

         13   "ACTIVE" ONE WAY OR THE OTHER.

         14   Q.  WELL, WHAT THIS SAYS IS THAT 90 PERCENT OF ALL ACTIVE

         15   USERS OF AOL ARE USING INTERNET EXPLORER, CORRECT, SIR?

         16   A.  IT SAYS, "AS FOR THE NUMBER, IT IS 90 PERCENT OF ALL

         17   ACTIVE USERS."

         18             AS I EXPLAINED PREVIOUSLY, FOR A PERIOD OF TIME,

         19   WE BELIEVED THAT INTERNET EXPLORER SHARE AMONG AOL USERS WAS

         20   90 PERCENT.  A MORE IN-DEPTH ANALYSIS OF THE DATA, WE FOUND

         21   OUT -- THROUGH THAT, WE FOUND OUT THAT WAS LATER INCORRECT.

         22   Q.  AND THE MORE IN-DEPTH ANALYSIS OF THE DATA YOU'RE

         23   TALKING ABOUT IS USING THE SURVEY DATA THAT YOU HAVE USED IN

         24   PREPARATION FOR YOUR TESTIMONY, IS THAT CORRECT?

         25   A.  THAT'S CORRECT.  THE MDC DATA.
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          1   Q.  ALL RIGHT.

          2             LET ME TURN TO ANOTHER SUBJECT, AND THAT IS THE

          3   REASON THAT AOL AGREED TO ENTER INTO THE CONTRACT THAT IT

          4   ENTERED INTO WITH MICROSOFT.  AND IN THAT CONNECTION, I'D

          5   LIKE TO ASK YOU TO LOOK AT MR. COLBURN'S DIRECT TESTIMONY.

          6             AND, IN THAT CONNECTION, I AM GOING TO ASK YOU TO

          7   LOOK IN PARTICULAR AT PARAGRAPH 25, AND YOU CAN READ

          8   WHATEVER YOU WANT TO FOR CONTEXT, BUT THE PORTION THAT I

          9   WANT TO ASK YOU ABOUT IS PARAGRAPH 25 WHERE MR. COLBURN

         10   SAYS, "AOL WOULD NOT HAVE BEEN WILLING TO NEGOTIATE A

         11   BROWSER LICENSE WITH MICROSOFT HAD MICROSOFT NOT INDICATED A

         12   WILLINGNESS TO BUNDLE AND TO PROMOTE THE AOL CLIENT SOFTWARE

         13   IN SOME FORM WITH WINDOWS.  DISTRIBUTION AND PROMOTION ON

         14   THE WINDOWS DESKTOP WAS ONE OF AOL'S GOALS -- INDEED, THE

         15   MOST SIGNIFICANT ONE -- IN NEGOTIATING A BROWSER AGREEMENT

         16   WITH MICROSOFT.  THE VALUE OF DISTRIBUTION THROUGH AND

         17   PROMOTION ON THE WINDOWS DESKTOP WAS SOMETHING THAT NETSCAPE

         18   COULD NOT PROVIDE."

         19             DID YOU UNDERSTAND, SIR, THAT AT THE TIME OF THE

         20   NEGOTIATIONS BETWEEN AOL AND MICROSOFT THAT THIS WAS AOL'S

         21   POSITION?

         22   A.  NO, I DID NOT.

         23   Q.  WHO FIRST BROUGHT UP THE POSSIBILITY THAT AOL WOULD

         24   DISTRIBUTE INTERNET EXPLORER?  WAS THAT BROUGHT UP BY AOL OR

         25   BY MICROSOFT?
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          1   A.  MY FIRST RECOLLECTION IS THAT -- I'M SORRY.  LET ME JUST

          2   MAKE SURE I UNDERSTAND YOUR QUESTION, MR. BOIES.  DO YOU

          3   MEAN THE FIRST TIME IT WAS BROUGHT UP BETWEEN AOL AND

          4   MICROSOFT?

          5   Q.  YES.

          6   A.  OKAY.  THE FIRST TIME I RECALL THAT WAS I THINK DAVID

          7   COLE OF AOL -- A DIFFERENT DAVID COLE, YOUR HONOR -- AND

          8   PETE HIGGINS OF MICROSOFT HAD SOME CONVERSATION ABOUT THAT.

          9   Q.  AND WAS IT THE MICROSOFT REPRESENTATIVE THAT APPROACHED

         10   AOL OR THE AOL REPRESENTATIVE THAT APPROACHED MICROSOFT

         11   ABOUT THE POSSIBILITY OF AOL DISTRIBUTING INTERNET EXPLORER?

         12   A.  I THINK I HAVE THIS IN MY TESTIMONY.  LET ME LOOK FOR A

         13   MOMENT.

         14   Q.  I TAKE IT YOU DON'T RECALL WITHOUT LOOKING IT UP.

         15   A.  I DON'T RECALL WHO APPROACHED WHOM.  I WAS JUST CHECKING

         16   TO SEE IF I SAID AFFIRMATIVELY IN MY TESTIMONY, BUT I

         17   DIDN'T.

         18   Q.  OKAY.  YOU DO RECALL THAT MICROSOFT WAS VERY ANXIOUS TO

         19   HAVE AOL DISTRIBUTE INTERNET EXPLORER?

         20   A.  YES.

         21   Q.  NOW, I ASKED YOU ABOUT MR. COLBURN'S TESTIMONY.  WERE

         22   YOU ALSO INVOLVED IN NEGOTIATIONS WITH PRODIGY?

         23   A.  NO.

         24   Q.  WHO WAS RESPONSIBLE FOR THE PRODIGY NEGOTIATIONS?

         25   A.  I DON'T RECALL WHO DID THAT SPECIFICALLY.  ULTIMATELY IT
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          1   WOULD HAVE BEEN CAMERON MYHRVOLD -- I'M SORRY.

          2   Q.  AND HE WORKED FOR YOU, CORRECT, SIR?

          3   A.  NO, CAMERON MYHRVOLD DID NOT WORK FOR ME.

          4   Q.  WERE YOU AWARE OF THOSE NEGOTIATIONS?

          5   A.  YES, I WAS.

          6   Q.  LET ME SHOW YOU GOVERNMENT EXHIBIT 198.  IT IS IN

          7   EVIDENCE.  THIS IS AN INTERNAL PRODIGY DOCUMENT, AS I

          8   UNDERSTAND IT.  AND I HAVE NO REASON TO BELIEVE THAT YOU'VE

          9   SEEN IT BEFORE.

         10             THE PORTION THAT I AM PARTICULARLY INTERESTED IN

         11   IS THE FIRST THREE LINES OF THE EXHIBIT, WHICH IS DATED

         12   OCTOBER 21, 1996, AND THE SUBJECT OF THIS MEMORANDUM IS

         13   "MICROSOFT INTERNET EXPLORER AGREEMENT."

         14             AND THE PRODIGY EXECUTIVE WRITES HERE, "AS YOU

         15   KNOW, IT WAS ABSOLUTELY CRITICAL TO PRODIGY'S BUSINESS THAT

         16   PRODIGY OBTAIN MICROSOFT'S AGREEMENT TO INCLUDE THE PRODIGY

         17   INTERNET SERVICE ICON IN THE ONLINE SERVICES DESKTOP FOLDER

         18   WHICH APPEARS IN WINDOWS 95.  THIS WAS ESSENTIAL IN ORDER TO

         19   REMAIN COMPETITIVE."

         20             DID YOU UNDERSTAND AT THE TIME THAT THE

         21   PRODIGY-MICROSOFT AGREEMENT WAS BEING NEGOTIATED THAT THIS

         22   WAS PRODIGY'S POSITION?

         23   A.  NO, I DID NOT.

         24   Q.  LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 1372, WHICH

         25   IS ALREADY IN EVIDENCE.  AND THIS IS AN EXCERPT FROM A BOOK,
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          1   "COMPETING ON INTERNET TIME."  IS THIS A BOOK THAT YOU HAVE

          2   READ, MR. CHASE?

          3   A.  NO, IT IS NOT.

          4   Q.  IS IT A BOOK THAT YOU HAVE?

          5   A.  NO, IT IS NOT.

          6   Q.  LET ME DIRECT YOUR ATTENTION TO THE LAST PAGE OF THE

          7   EXHIBIT -- IN PARTICULAR, THE FIRST FULL PARAGRAPH WHERE THE

          8   AUTHORS WRITE, QUOTE, "IN MARCH 1996, BILL GATES DECIDED

          9   THAT PROMOTING INTERNET EXPLORER WAS SIMPLY MORE IMPORTANT

         10   THAN PROTECTING MSN'S BIGGEST COMPETITIVE ADVANTAGE.  GATES

         11   WAS WILLING TO SACRIFICE ONE CHILD (MSN) TO PROMOTE A MORE

         12   IMPORTANT ONE, INTERNET EXPLORER.  TO ENTICE STEVE CASE, THE

         13   C.E.O. OF AOL, TO MAKE INTERNET EXPLORER AOL'S PREFERRED

         14   BROWSER, GATES OFFERED TO PUT AN AOL ICON ON THE WINDOWS 95

         15   DESKTOP, PERHAPS THE MOST EXPENSIVE REAL ESTATE IN THE

         16   WORLD."

         17             IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF WHAT

         18   HAPPENED IN MARCH OF 1996, SIR?

         19   A.  NO, IT IS NOT.  IT'S IMPORTANT TO UNDERSTAND THAT AOL

         20   ALREADY WAS IN A VERY PROMINENT POSITION ON P.C.'S BEING

         21   SHIPPED AT THAT TIME.  THEY WERE IN A PROMINENT POSITION, IN

         22   FACT, IN ALMOST EVERY CONSUMER P.C.  AND, IN FACT, WE SHOWED

         23   THAT TO BILL AS PART OF PERSUADING HIM THAT PUTTING THEM IN

         24   THE ONLINE SERVICE FOLDER, NOT ON THE DESKTOP ITSELF, WOULD

         25   BE A GOOD THING TO DO.
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          1             SO THERE WAS NO COMPETITIVE ADVANTAGE FOR MSN

          2   BECAUSE AOL WAS ABLE TO WORK DIRECTLY WITH THE P.C.

          3   MANUFACTURERS TO EARN A VERY PROMINENT POSITION ON THEIR

          4   WINDOWS P.C.'S.

          5   Q.  DID YOU SAY THERE WAS NO COMPETITIVE DISADVANTAGE TO

          6   MSN?

          7   A.  NO.

          8   Q.  IS THAT WHAT I HEARD YOU SAY?

          9   A.  NO COMPETITIVE ADVANTAGE.

         10   Q.  NO COMPETITIVE ADVANTAGE TO MSN?

         11   A.  AOL WAS ABLE TO SECURE THE SAME REAL ESTATE.

         12   Q.  SO YOU'RE SAYING THAT PUTTING AOL IN THE ONLINE SERVICES

         13   FOLDER, IN YOUR VIEW, DID NOT AFFECT MSN AT ALL?

         14   A.  I DON'T KNOW IF I WOULD SAY IT DIDN'T AFFECT MSN AT ALL,

         15   BUT WE FELT THAT, GIVEN THAT AOL WAS ALREADY ON THE DESKTOP

         16   OF ALL THESE CONSUMER P.C.'S, IT WASN'T A BIG ISSUE.

         17   Q.  IT WAS NOT A BIG ISSUE?

         18   A.  NO.  THAT WAS WHAT WE THOUGHT.

         19   Q.  AND WHEN YOU SAY "WHAT WE THOUGHT," WHO IS THE "WE"

         20   THERE, SIR?

         21   A.  MYSELF, BRAD SILVERBERG, PAUL MARITZ AND OTHERS THAT

         22   WORKED WITH WINDOWS.

         23   Q.  LET ME SHOW YOU WHAT MR. GATES IS QUOTED AS SAYING,

         24   WHICH IS IN THE MIDDLE OF THIS PAGE.

         25   A.  CAN I TAKE A SECOND TO READ THIS?  I'D PREFER IT.
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          1   Q.  ABSOLUTELY.  AND WHEN YOU'VE FINISHED AND YOU'RE

          2   PREPARED FOR ME TO ASK A QUESTION, JUST LET ME KNOW.

          3   A.  GREAT.  THANK YOU.

          4             OKAY.  I'VE READ IT.  THANK YOU.

          5   Q.  OKAY.  NOW, THE AUTHORS WRITE HERE, "IN A CONVERSATION

          6   ABOUT MSN IN THE SPRING OF 1996, GATES COMMENTED, QUOTE:

          7   `WE HAVE HAD THREE OPTIONS FOR HOW TO USE THE WINDOWS BOX.

          8   FIRST, WE CAN USE IT FOR THE BROWSER BATTLE, RECOGNIZING

          9   THAT OUR CORE ASSETS ARE AT RISK.  SECOND, WE COULD MONETIZE

         10   THE BOX, AND SELL THE REAL ESTATE TO THE HIGHEST BIDDER.

         11   OR, THIRD, WE COULD USE THE BOX TO SELL AND PROMOTE

         12   INTERNALLY CONTENT ASSETS.  I RECOGNIZE THAT BY CHOOSING TO

         13   DO THE FIRST, WE HAVE LEVELED THE PLAYING FIELD AND REDUCED

         14   OUR OPPORTUNITIES FOR COMPETITIVE ADVANTAGE WITH MSN.'"

         15             DO YOU HAVE ANY REASON TO DOUBT THAT THIS IS AN

         16   ACCURATE QUOTATION FROM MR. GATES, SIR?

         17   A.  I HAVE NO REASON TO BELIEVE IT'S ACCURATE OR INACCURATE

         18   IN EITHER WAY.  I DON'T RECALL SEEING IT.

         19   Q.  IS THIS CONSISTENT WITH WHAT MR. GATES WAS TELLING YOU

         20   AND OTHERS AT MICROSOFT IN 1996?

         21   A.  IT SORT OF VARIED OVER TIME ACTUALLY.  INITIALLY, BILL

         22   WAS CONCERNED ABOUT PUTTING AOL INTO WINDOWS AND INCLUDING

         23   IT ON THE DESKTOP, OR LATER, AS WE WORKED OUT, THE ONLINE

         24   SERVICES FOLDER.  AND HE HAD RESERVATIONS ABOUT THAT.

         25             LATER ON, WE WERE ABLE TO DEMONSTRATE TO HIM THAT
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          1   AOL HAD ALREADY SECURED VERY PROMINENT REAL ESTATE WITH ALL

          2   THE MAJOR P.C. MANUFACTURERS.  AS A CONSEQUENCE, IT WOULD

          3   CONVINCE HIM THAT PROVIDING AOL PLACEMENT IN WINDOWS AS PART

          4   OF THE ONLINE SERVICES FOLDER WASN'T AS MATERIAL AS HE

          5   INITIALLY THOUGHT.

          6   Q.  MR. GATES FELT THAT PUTTING AOL IN THE ONLINE SERVICES

          7   FOLDER WAS LIKE PUTTING A BULLET THROUGH THE HEAD OF MSN,

          8   RIGHT, SIR?

          9   A.  I DON'T RECALL THAT.

         10   Q.  YOU DON'T?

         11   A.  NO, I DON'T.

         12   Q.  YOU DON'T RECALL HIM EVER SAYING THAT?

         13   A.  NO, I DON'T RECALL.

         14   Q.  DO YOU EVER RECALL ANYBODY SAYING THAT HE SAID THAT?

         15   A.  I RECALL IT'S COME UP IN THIS TRIAL, BUT I DON'T RECALL

         16   IT MYSELF.

         17   Q.  YOU MENTIONED MR. SILVERBERG IN ONE OF YOUR LAST

         18   ANSWERS.  LET'S LOOK AT MR. SILVERBERG'S DEPOSITION.  AND,

         19   AGAIN, YOU CAN LOOK AT WHATEVER PORTIONS YOU WISH FOR

         20   CONTEXT, BUT THE PORTION THAT I AM INTERESTED IN BEGINS AT

         21   THE BOTTOM OF PAGE 186 AND CONTINUES OVER TO 187.  AT THE

         22   BOTTOM OF 186, MR. SILVERBERG TESTIFIES AT THE VERY LAST

         23   LINE, "I KNOW MR. GATES WAS VERY" -- AND THEN CONTINUING ON

         24   TO THE NEXT PAGE -- "VERY UNCOMFORTABLE ABOUT SHIPPING AOL."

         25   "I KNOW MR. GATES WAS VERY, VERY UNCOMFORTABLE ABOUT
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          1   SHIPPING AOL.

          2             "QUESTION:  FROM WHAT YOU HEARD OR WERE TOLD, WHY

          3   WAS BILL GATES VERY UNCOMFORTABLE WITH THE IDEA OF SHIPPING

          4   AOL ON WINDOWS?

          5             "ANSWER BY MR. SILVERBERG:  WHAT I REMEMBER AS THE

          6   BIGGEST FLASHPOINT WAS THAT HE FELT IT WAS PUTTING A BULLET

          7   THROUGH MSN'S HEAD."

          8             HAD YOU EVER BEEN TOLD THAT BY MR. SILVERBERG,

          9   THAT MR. GATES FELT THAT WAY?

         10   A.  I DON'T RECALL THAT, NO.

         11   Q.  WE'VE TALKED ABOUT AOL AND WE'VE TALKED ABOUT PRODIGY.

         12   AT&T WAS ALSO IN THE ONLINE SERVICES FOLDER, CORRECT, SIR?

         13   A.  THAT'S CORRECT.

         14   Q.  AND DID YOU HAVE AN UNDERSTANDING -- YOU SAID YOU DIDN'T

         15   UNDERSTAND WHAT PRODIGY'S POSITION WAS OR AOL'S POSITION.

         16   DID YOU HAVE AN UNDERSTANDING AS TO WHAT AT&T'S POSITION WAS

         17   AS TO HOW IMPORTANT IT WAS FOR AT&T TO BE INCLUDED IN THE

         18   ONLINE SERVICES FOLDER?

         19   A.  YES.  I DO RECALL THAT AT&T TOLD ME THAT IT WAS

         20   IMPORTANT FOR THEM TO BE IN THE ONLINE SERVICES FOLDER.

         21             THAT WASN'T THE ONLY THING THEY SAID WAS

         22   IMPORTANT.  THEY TALKED ABOUT OTHER THINGS, SUCH AS THE

         23   TECHNOLOGY, SUPPORT.  THEY, IN PARTICULAR, WERE INTERESTED

         24   IN THAT.  BUT THEY DID ALSO TELL ME THAT THEY WANTED TO BE

         25   IN THE ONLINE SERVICES FOLDER.
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          1   Q.  INDEED, IT WAS VERY CLEAR THAT THEY REALLY, REALLY

          2   WANTED TO BE IN THE "WINDOWS BOX," CORRECT, SIR?

          3   A.  I THINK -- I DON'T RECALL ONE WAY OR THE OTHER.  WE MAY

          4   HAVE BELIEVED THAT AT ONE TIME.

          5   Q.  WELL, LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 179

          6   THAT'S ALREADY IN EVIDENCE?

          7   A.  I FIGURED THAT WAS GOING TO HAPPEN.

          8   Q.  I'M BECOMING PREDICTABLE.

          9             NOW, THIS IS AN E-MAIL FROM MR. DAN STEELE TO YOU

         10   AND OTHERS DATED MARCH 14, 1996, CORRECT?

         11   A.  YES, IT IS.

         12   Q.  AND WHO WAS MR. STEELE AT THAT TIME?

         13   A.  I DON'T REMEMBER HIS EXACT TITLE.  HE WAS A PRODUCT

         14   MANAGER.

         15   Q.  REPORTING TO YOU, SIR?

         16   A.  NO.  HE REPORTED TO -- WELL, LET ME THINK ABOUT THIS.

         17   AS I RECALL -- AND I'M NOT POSITIVE ABOUT THIS -- HE

         18   REPORTED TO MR. CONTE, WHO REPORTED TO ME.

         19   Q.  OKAY.  BUT HE WAS IN YOUR ORGANIZATION?

         20   A.  YES, HE WAS, AT THIS TIME.

         21   Q.  AND IN THE NEXT-TO-LAST PARAGRAPH, MR. STEELE WRITES TO

         22   YOU, WITH A COPY TO MR. CONTE, THAT IT'S VERY CLEAR THAT

         23   AT&T REALLY, REALLY WANTS TO BE IN THE "WINDOWS BOX."  DO

         24   YOU SEE THAT?

         25   A.  YES, I DO.
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          1   Q.  AND DOES THIS REFRESH YOUR RECOLLECTION, AT LEAST IN

          2   MARCH OF 1996, THIS IS WHAT MICROSOFT BELIEVED?

          3   A.  IT DOESN'T REALLY REFRESH MY RECOLLECTION BEYOND WHAT I

          4   ALREADY TESTIFIED TO.  I WILL SAY THAT IT'S A LITTLE

          5   CONFUSING BECAUSE HE SAYS "ARE ESPECIALLY HELL-BENT ON

          6   OBTAINING THE MOST FAVORABLE POSITION IN THE PHONE BOOK --

          7   THEY ASKED IF THE LISTING OF ACCESS PROVIDERS COULD BE

          8   ALPHABETICAL :-) OR TIED TO ACTUAL PERFORMANCE."

          9             WELL, THERE'S NO PHONE BOOK RELATED TO THE ONLINE

         10   SERVICES FOLDER.  THE PHONE BOOK IS A TERM THAT REFERS TO

         11   THE INTERNET CONNECTION WIZARD AND THE INTERNET REFERRAL

         12   SERVER, WHICH IS YET ANOTHER WAY WE OFFER FOR PEOPLE TO

         13   CONNECT TO THE INTERNET VIA WINDOWS.

         14             SO THEY MAY HAVE BEEN TALKING ABOUT THAT, OR THEY

         15   MIGHT HAVE BEEN TALKING ABOUT THE ONLINE SERVICES FOLDER, OR

         16   THEY MAY HAVE BEEN TALKING ABOUT BOTH.

         17   Q.  WELL, SIR, WHAT IT SAYS HERE IS THAT IT'S VERY CLEAR

         18   THAT AT&T REALLY, REALLY WANTS TO BE IN THE "WINDOWS BOX,"

         19   AND IS ESPECIALLY HELL-BENT ON OBTAINING THE MOST FAVORABLE

         20   POSITION IN THE PHONE BOOK.  THEY WANT BOTH OF THOSE THINGS,

         21   CORRECT, SIR?  THAT'S WHAT THE MEMO SAYS?

         22   A.  MY INTERPRETATION ISN'T THE SAME AS YOURS.  IT COULD BE

         23   THAT.  IT COULD ALSO BE THAT THEY ARE LINKING THOSE TWO.

         24   BECAUSE MANY INTERNET SERVICE PROVIDERS MIGHT SEE

         25   THEMSELVES -- I'M SORRY.  I FUMBLED MY WORDS.  MANY INTERNET
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          1   SERVICE PROVIDERS OR ONLINE SERVICES WOULD SEE THEMSELVES AS

          2   SORT OF BEING IN THE "WINDOWS BOX" IF THEY'RE IN THE

          3   REFERRAL SERVER, EVEN THOUGH THE REFERRAL SERVER TECHNICALLY

          4   IS NOT IN THE BOX, PER SE.

          5   Q.  WELL, LET'S SEE IF WE CAN CLARIFY THIS.  LET'S LOOK AT

          6   THE SECOND PARAGRAPH OF THIS MEMO WHERE MR. STEELE WRITES TO

          7   YOU THAT "THE MICROSOFT PROPOSAL TO AT&T WAS A JOINT MSN-IE

          8   OFFER."

          9             DO YOU SEE THAT?

         10   A.  YES.  SECOND PARAGRAPH, FIRST SENTENCE.  I SEE THAT.

         11   Q.  RIGHT.  AND IT SAYS "FOR MSN, AT&T WAS GIVEN THE OPTION

         12   OF DOING A BUNDLE OR AN UPGRADE OFFER.  BOTH OPTIONS CALL

         13   FOR THE INTERNET EXPLORER TO BE THE PREFERRED WORLDNET

         14   BROWSER."

         15             DO YOU SEE THAT?

         16   A.  YES, I DO.

         17   Q.  AND "WORLDNET" THERE REFERS TO AT&T'S ISP OPERATION,

         18   CORRECT?

         19   A.  THAT'S RIGHT.

         20   Q.  NOW, YOU HAVE AT VARIOUS TIMES IN YOUR TESTIMONY

         21   SUGGESTED THAT AOL AND PERHAPS OTHER OF THESE ONLINE

         22   SERVICES WERE VERY INTERESTED AND APPRECIATIVE OF THE

         23   MICROSOFT TECHNOLOGY, CORRECT?

         24   A.  THAT'S CORRECT.

         25   Q.  AND YOU HAVE REFERRED TO A MR. BILL HAWKINS OF AOL AS
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          1   BEING SOMEBODY WHO SAID NICE THINGS ABOUT THE MICROSOFT

          2   TECHNOLOGY, CORRECT?

          3   A.  HE WAS ONE OF THE PEOPLE, YES.  MR. COLBURN TOLD ME THAT

          4   DIRECTLY AS WELL.  WE HAD A -- OUR TECHNOLOGY IS

          5   COMPONENTIZED, WHICH IS, IN AOL'S CASE, VERY IMPORTANT TO

          6   THEM, BECAUSE FOR THEM TO ADD INTERNET BROWSER TECHNOLOGY TO

          7   THEIR CLIENT TECHNOLOGY CANNOT BE EASILY DONE WITHOUT A

          8   COMPONENTIZED SOLUTION.

          9             THE COMPONENTIZED SOLUTION ALLOWS THEM TO

         10   BASICALLY TAKE OUR BLOCK OF CODE AND PLUG IT IN -- I'M

         11   SIMPLIFYING -- BUT PLUG IT INTO THEIR BLOCK OF CODE.

         12   Q.  NOW, YOU SAY THAT YOU TALKED TO MR. HAWKINS AND ALSO

         13   MR. COLBURN TALKED TO YOU ABOUT MR. HAWKINS' VIEWS.

         14   A.  IN ADDITION TO THAT, MR. CASE MADE MANY PUBLIC

         15   STATEMENTS, AS WELL AS TELLING US DIRECTLY THE DAY OF THE

         16   PDC.

         17   Q.  LET ME ASK YOU TO BEGIN BY LOOKING AT GOVERNMENT EXHIBIT

         18   335.

         19             WHILE I AM LOOKING FOR GOVERNMENT EXHIBIT 335, LET

         20   ME SHOW YOU A DOCUMENT RELATING TO MR. HAWKINS, WHICH IS

         21   GOVERNMENT EXHIBIT 818.  AND IF WE HAVE BOTH OF THEM, I WILL

         22   GIVE YOU BOTH AT THE SAME TIME BECAUSE THEY BOTH RELATE TO

         23   THE SAME SUBJECT MATTER.

         24             BOTH OF THESE ARE ALREADY IN EVIDENCE.  AND LET ME

         25   BEGIN WITH GOVERNMENT EXHIBIT 335 SINCE THAT'S THE EARLIER
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          1   ONE IN TERMS OF TIME.

          2             THIS IS A JANUARY 8, 1996 DOCUMENT AUTHORED BY

          3   BILL GATES.  HAVE YOU SEEN THIS DOCUMENT BEFORE, SIR?

          4   A.  ONE MOMENT.  I HAVE SEEN THIS BEFORE.

          5   Q.  THIS IS A DOCUMENT THAT PURPORTS TO SUMMARIZE A

          6   CONVERSATION THAT MR. GATES HAD WITH MR. CASE, CORRECT, SIR?

          7   A.  AT LEAST PART OF IT.

          8   Q.  AND MR. GATES SAYS THAT HE TALKED TO MR. CASE THAT

          9   AFTERNOON AND MR. CASE HAD TOLD MR. GATES THAT AOL WAS ON A

         10   PATH TO CLOSE WITH NETSCAPE BEFORE THE END OF THE MONTH,

         11   CORRECT?

         12   A.  THAT'S WHAT IT SAYS, YES.

         13   Q.  AND THAT MR. GATES TOLD MR. CASE THAT MR. GATES WANTED

         14   TO CONVINCE MR. CASE TO PAY A VISIT TO MICROSOFT, CORRECT?

         15   A.  YES.  HE SAYS THAT.

         16   Q.  AND THEN IN THE SECOND PARAGRAPH, MR. GATES SAYS THAT

         17   MR. CASE SAID HE VIEWS MICROSOFT AS TECHNICALLY BEHIND

         18   NETSCAPE BUT CREDIBLE ENOUGH TO DO A VERY GOOD JOB."

         19             DO YOU SEE THAT?

         20   A.  YES, I DO.

         21   Q.  AND IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF HOW

         22   AOL THOUGHT ABOUT MICROSOFT'S TECHNOLOGY AS OF ABOUT

         23   JANUARY 8, 1996?

         24   A.  THAT'S CONSISTENT WITH MY RECOLLECTION OF HOW MR. CASE

         25   THOUGHT ABOUT OUR TECHNOLOGY THEN.  AT THE MEETING WE HAD IN

                                                                              73

          1   REDMOND ON THE 18TH, HE WAS VERY IMPRESSED WITH WHAT WE

          2   SHOWED AND SAID SO, AND WAS VERY COMPLIMENTARY TO WHAT WE

          3   HAD DONE FROM IE 2 TO OUR PREVIEW VERSIONS OF INTERNET

          4   EXPLORER 3 THAT WE SHOWED HIM AT THAT TIME.

          5             HE ALSO TALKED ABOUT A LITTLE BIT HOW THEY WERE

          6   MAKING A LONG-TERM BET, AND THE INCREDIBLE PROGRESS WE HAD

          7   MADE FROM INTERNET EXPLORER 3 MADE HIM EVEN MORE COMFORTABLE

          8   ABOUT HOW WE WOULD CONTINUE TO INNOVATE AND BE LEADERS WITH

          9   THE TECHNOLOGY.

         10   Q.  SO WHAT YOU'RE SAYING IS THIS WAS THE WAY THEY FELT IN

         11   EARLY JANUARY, BUT THEY CHANGED THEIR MIND LATER?

         12   A.  AT THIS TIME -- THAT'S CORRECT.  AT THIS TIME THEY HAD

         13   NOT SEEN ANY OF OUR -- I'M SORRY.  AT THIS TIME THEY HAD NOT

         14   SEEN ANY OF OUR INTERNET EXPLORER 3 TECHNOLOGY, WHICH WAS

         15   WHEN WE HAD REALLY COMPONENTIZED INTERNET EXPLORER AND ALSO

         16   ADDED MANY OTHER FEATURES AND TECHNOLOGIES TO MAKE IT STATE

         17   OF THE ART.

         18             SO HE HAD NO WAY TO KNOW AT THIS POINT HOW MUCH

         19   PROGRESS WE HAD MADE.  THE ONLY THING HE PROBABLY KNEW ABOUT

         20   AT THIS TIME WAS WHAT WE HAD DONE WITH INTERNET EXPLORER 2,

         21   WHICH WAS SOLID, BUT CANDIDLY NOT AS GOOD AS NETSCAPE'S

         22   OFFERING AT THAT TIME.

         23   Q.  WELL, LET ME JUMP AHEAD WITH GOVERNMENT EXHIBIT 818 THAT

         24   YOU HAVE IN FRONT OF YOU.  NOW, THIS IS AN INTERNAL AMERICA

         25   ONLINE DOCUMENT, AND THIS IS DATED AUGUST 25, 1997, CORRECT?
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          1   A.  AUGUST 26, 1997, YES.

          2   Q.  THAT'S THE FORWARDED MEMO AT THE TOP, AND THEN DOWN AT

          3   THE BOTTOM, THERE'S AN AUGUST 25, 1997 E-MAIL FROM

          4   MR. HAWKINS, CORRECT?

          5   A.  OH, I SEE.  YOU'RE DOWN ABOUT A QUARTER OF THE WAY OR A

          6   LITTLE FURTHER?

          7   Q.  YES.

          8   A.  YES.  THAT'S CORRECT.

          9   Q.  NOW, THIS IS AFTER AOL KNOWS ALL ABOUT YOUR TECHNOLOGY,

         10   AND, INDEED, THEY'VE BEEN WORKING WITH YOU FOR OVER A YEAR,

         11   CORRECT?

         12   A.  YES.  THAT'S CORRECT.

         13   Q.  AND DO YOU SEE -- UNDER THE HEADING "PROBLEMS WITH

         14   MICROSOFT RELATIONSHIP," DO YOU SEE THOSE BULLET POINTS?

         15   A.  YES, I DO.

         16   Q.  AND JUST TO TAKE A FEW EXAMPLES, THE THIRD BULLET POINT

         17   IS "MS IE 4 BROWSER IS HUGE AND IS TANGLED UP WITH OS IN THE

         18   WINDOWS 98 PRODUCT."

         19             DO YOU SEE THAT?

         20   A.  YES, I DO.

         21   Q.  WERE YOU AWARE THAT MR. HAWKINS AND AOL BELIEVED THAT

         22   THAT WAS A PROBLEM?

         23   A.  I AM AWARE OF THE FIRST PART OF IT.  WE HAD -- I RECALL

         24   MR. HAWKINS TELLING US ANOTHER POINT IN TIME -- I DON'T

         25   RECALL THIS MEMO; I DON'T THINK I'VE EVER SEEN THIS
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          1   BEFORE -- BUT I RECALL HIM SAYING THAT WE NEEDED TO MAKE

          2   INTERNET EXPLORER SMALLER FOR THEM BECAUSE THEY DIDN'T WANT

          3   TO CARRY ALL 15 MEGABYTES AND THEIR OWN CLIENT SOFTWARE.

          4             IN FACT, IN THE MAIL YOU SHOWED EARLIER TODAY WHEN

          5   I TALKED ABOUT IE 5, I SAID SOMETHING TO THE EFFECT OF "OUR

          6   PARTNERS NEED A SMALLER VERSION TOO."  SO THAT IS CONSISTENT

          7   WITH AOL FEEDBACK, THAT THEY WANTED US TO MAKE INTERNET

          8   EXPLORER SMALLER, ESPECIALLY AS OF IE 4.  I DON'T RECALL ANY

          9   CONCERNS ABOUT IE 3.

         10   Q.  WELL, HE IS TALKING HERE ABOUT THE WINDOWS 98 PRODUCT.

         11   DO YOU SEE THAT.  WHERE HE SAYS THE BROWSER, THE MICROSOFT

         12   BROWSER "IS TANGLED UP WITH THE OPERATING SYSTEM IN THE

         13   WINDOWS 98 PRODUCT."

         14             DO YOU SEE THAT?

         15   A.  YES.  I THINK HE'S TALKING ABOUT THE INTEGRATION.

         16             CAN I TAKE A MOMENT TO READ THIS FOR CONTEXT?

         17   Q.  CERTAINLY.

         18             LET ME SUGGEST THIS.  I HAVE ONE MORE DOCUMENT.

         19   LET ME SHOW YOU THAT; IT'S A SHORT ONE.  AND MAYBE WE CAN

         20   COME BACK TO THIS AFTER LUNCH AFTER YOU'VE HAD A CHANCE TO

         21   LOOK AT IT.  OKAY.

         22             LET ME ASK ASK YOU TO LOOK AT A DOCUMENT THAT HAS

         23   BEEN MARKED AS GOVERNMENT EXHIBIT 1814.

         24             THE COURT:  1814?

         25             MR. BOIES:  1814, WHICH IS JUST A ONE-PAGE OR A
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          1   TWO-PAGE DOCUMENT, WHICH IS NOT IN EVIDENCE AND WHICH I

          2   WOULD OFFER AT THIS TIME.

          3   BY MR. BOIES:

          4   Q.  AND WHILE YOUR COUNSEL IS REVIEWING THIS TO SEE IF HE

          5   HAS AN OBJECTION, AS A PRELIMINARY MATTER, MR. CHASE, LET ME

          6   ASK YOU A QUESTION THAT I HAVE ASKED SOME OTHER WITNESSES.

          7   DOES MICROSOFT HAVE AN ANTITRUST COMPLIANCE PROGRAM?

          8   A.  I'M NOT SURE WHAT YOU MEAN.

          9   Q.  DOES MICROSOFT HAVE ANY GUIDELINES OR PROCEDURES IN

         10   PLACE THAT ARE DESIGNED TO INSURE THAT EXECUTIVES DO NOT

         11   ENGAGE IN ILLEGAL CONDUCT WITH COMPETITORS?

         12   A.  I THINK WE DO.  I KNOW THERE ARE CERTAIN RULES WE'RE

         13   TOLD TO STAND BY.  I KNOW, FOR EXAMPLE, NOT TO DISCUSS

         14   PRICING OR SPECIFIC CUSTOMER SITUATIONS ARE TWO I RECALL.

         15             IN GENERAL, IN MY BUSINESS, I JUST GO ASK FOR

         16   ADVICE WHEN I NEED IT AND WHEN I THINK IT MIGHT BE

         17   APPROPRIATE TO GET.

         18   Q.  ARE THESE PRACTICES OR PROCEDURES WRITTEN DOWN ANYWHERE?

         19   A.  I THINK THEY MIGHT BE, BUT I'M NOT POSITIVE ABOUT THAT.

         20   Q.  HAVE YOU EVER SEEN THEM?

         21   A.  THAT'S WHAT I'M TRYING TO REMEMBER.  I MAY HAVE SEEN

         22   THEM A WHILE BACK.  BUT, AGAIN, WE HAVE VERY -- SORT OF --

         23   HOW DO I EXPLAIN THIS?  OUR CULTURE ISN'T BASICALLY BASED

         24   AROUND MANUALS AND THINGS LIKE THAT.  OUR CULTURE WORKS

         25   DIFFERENTLY THAN THAT.
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          1             SO I AM EDUCATED ENOUGH TO KNOW THAT WHEN THERE'S

          2   ANY ISSUE AT ALL THAT I HAVE A QUESTION ABOUT, I KNOW WHERE

          3   TO GO.

          4   Q.  THIS DOCUMENT, WHICH IS DATED MARCH 26, 1990, IS TO

          5   MR. GATES AND A NUMBER OF OTHER PEOPLE, INCLUDING YOURSELF,

          6   CORRECT, SIR?

          7   A.  THAT'S CORRECT.

          8             CAN I TAKE A MOMENT TO READ IT, PLEASE?

          9             MR. BOIES:  CERTAINLY.  AND I OFFER GOVERNMENT

         10   EXHIBIT 1814.

         11             MR. WARDEN:  NO OBJECTION.

         12             THE COURT:  GOVERNMENT'S 1814 IS ADMITTED.

         13                                   (WHEREUPON, PLAINTIFFS'

         14                                   EXHIBIT NUMBER 1814 WAS

         15                                   RECEIVED IN EVIDENCE.)

         16             THE COURT:  ALL RIGHT.  WHY DON'T YOU PERUSE THOSE

         17   OVER THE NOONTIME, AND WE'LL COME BACK AT 2:00.

         18             MR. BOIES:  THANK YOU.

         19             (WHEREUPON, AT 12:23 P.M., THE ABOVE-ENTITLED

         20   MATTER WAS ADJOURNED.)
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