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         1                    P R O C E E D I N G S

         2           MR. WARD:  GOOD AFTERNOON, YOUR HONOR.

         3                CONTINUED REDIRECT EXAMINATION

         4           MR. WARDEN:  COMPLETING THE DISCUSSION WE WERE

         5  HAVING BEFORE LUNCH, I WOULD LIKE TO PLACE BEFORE THE

         6  WITNESS AND OFFER DEFENDANT'S EXHIBIT 2327, WHICH IS A

         7  FINANCIAL TIMES ARTICLE OF JANUARY 13, 1999, WHICH IS

         8  HEADLINED "RIVALS MOUNT NEW THREAT TO WINDOWS" AND RELATES

         9  TO COOPERATION BETWEEN SUN AND ORACLE, THE SUBJECTS OF THE

        10  LAST TWO ARTICLES AND SERIES OF QUESTIONS.

        11           (DOCUMENT HANDED TO THE WITNESS.)

        12           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        13           THE COURT:  DEFENDANT'S 2327 IS ADMITTED.

        14                         (DEFENDANT'S EXHIBIT NO. 2327 WAS

        15                          ADMITTED INTO EVIDENCE.)

        16  BY MR. WARDEN:

        17  Q.   AND THIS ARTICLE NOTES, AND IT'S THE FIRST PARAGRAPH

        18  OF THE BODY, THAT "ORACLE, THE WORLD'S LEADING DATABASE

        19  VENDOR, IS JOINING FORCES WITH SUN MICROSYSTEMS, THE WORK

        20  STATION MANUFACTURER, IN ITS CHALLENGE TO THE WINDOWS

        21  OPERATING SYSTEM OF RIVAL MICROSOFT.  THE TWO U.S.

        22  COMPANIES HAVE CONFIRMED THAT THEY INTEND TO DEVELOP NEW

        23  SOFTWARE WHICH WILL COMPETE DIRECTLY WITH WINDOWS."

        24           WORKSTATIONS HAVE BEEN REFERRED TO BY VARIOUS

        25  WITNESSES, INCLUDING YOURSELF.  WHAT IS A WORKSTATION AND
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         1  HOW, IF AT ALL, IS IT DIFFERENTIATED FROM A PC,

         2  MR. MARITZ?

         3  A.   IT'S A CLIENT SIDE COMPUTER TYPICALLY RUNNING A

         4  VERSION OF UNIX; IN THE CASE OF SUN MICROSYSTEMS, THE

         5  VERSION IS CALLED SOLARIS.  AND THAT IS ONE OF THE

         6  PRODUCTS THAT IS SUN MICROSYSTEMS OFFICE.

         7           ACTUALLY, I BELIEVE IN THIS CASE THIS REFERS TO

         8  OUR ORACLE AND SUN COOPERATING ON THIS NEW MODEL OF

         9  COMPUTING THAT THEY SPOKE ABOUT OF RUNNING A LOT OF THE

        10  SOFTWARE FROM THE SERVER AND TEN PROJECTING IT DOWN ONTO

        11  CLIENT MACHINES USING TECHNOLOGIES SUCH AS JAVA AND WEB

        12  PAGES.

        13           SO, THEY BELIEVE, AS I TESTIFIED THIS MORNING,

        14  THAT THEY'RE GOING TO WORK TOGETHER IN OFFERING

        15  ALTERNATIVE TO WINDOWS IN THE BUSINESS ENVIRONMENT TO

        16  ALLOW BUSINESSES TO MEET THEIR COMPUTING NEEDS WITHOUT ANY

        17  MICROSOFT SOFTWARE PRESENT.

        18  Q.   AND GOING ON DOWN THREE PARAGRAPHS, TWO PARAGRAPHS TO

        19  WHERE IT SAYS, "THE NEW OPERATING ENVIRONMENT IS EXPECTED

        20  TO USE INTERNET BROWSER SOFTWARE SIMILAR TO MICROSOFT'S

        21  INTERNET EXPLORER AND NETSCAPE'S NAVIGATOR TO REPLACE

        22  WINDOWS AT THE USER END OF THE SYSTEM."

        23           DO YOU UNDERSTAND WHAT'S BEING SAID THERE?

        24  A.   WELL, I'M NOT AWARE OF THE EXACT DETAILS OF WHAT

        25  THEY'RE TRYING TO DO, BUT I THINK IT PERTAINS TO MY
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         1  EARLIER COMMENT THAT IN TERMS OF DELIVERING THE

         2  FUNCTIONALITY THROUGH TO THE END USER, THEY INTEND TO USE

         3  TECHNOLOGIES SUCH AS WEB PAGES AND JAVA.

         4  Q.   AND JAVA WOULD--WOULD JAVA BE THE NEW INTERNET

         5  BROWSER SOFTWARE?  IS THAT WHAT YOU'RE SAYING?

         6  A.   WELL, IT COULD BE INVOLVED.  AS YOU KNOW, NETSCAPE'S

         7  NAVIGATOR AND MICROSOFT'S INTERNET EXPLORER SHIP JAVA

         8  TECHNOLOGY IN THEM.

         9  Q.   OKAY.  MR. MARITZ, YOU STATE IN YOUR DIRECT TESTIMONY

        10  THAT MICROSOFT WILL SPEND OVER $2 BILLION ON RESEARCH AND

        11  DEVELOPMENT THIS YEAR OF WHICH ABOUT ONE BILLION WILL BE

        12  DEVOTED TO WINDOWS.

        13           WHY DOES MICROSOFT DEVOTE SO MUCH MONEY TO

        14  WINDOWS RESEARCH AND DEVELOPMENT?

        15  A.   WE BELIEVE WE HAVE A LOT OF WORK TO DO TO MAKE SURE

        16  THAT WINDOWS REMAINS RELEVANT INTO THE FUTURE AND MEETS

        17  BOTH THE NEEDS OF THE USERS AND DEVELOPERS AND COMPETITIVE

        18  CHALLENGES.  SO, WE BELIEVE WE HAVE A LOT OF WORK TO DO TO

        19  DEVELOP THE FACILITIES IN WINDOWS THAT ALLOW END USERS TO

        20  GET ACCESS TO THE TYPE OF INFORMATION THAT THEY NEED TO BE

        21  ABLE TO MAKE THE ENVIRONMENT SIMPLER TO USE, MAKE IT EASY

        22  TO RECOVERY FROM ERRORS, ALL OF THESE THINGS THAT WE

        23  BELIEVE THAT WILL LEAD TO USERS CONTINUING TO PREFER THE

        24  WINDOWS ENVIRONMENT, PERHAPS EVEN EXPAND THE NUMBER OF

        25  PEOPLE USING IT IN THE FUTURE.
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         1           WE ALSO HAVE TO DO A LOT OF WORK MAKING SURE THAT

         2  WINDOWS REMAINS AN ATTRACTIVE PLATFORM FOR DEVELOPERS SO

         3  THAT THEY CAN DEVELOP APPLICATIONS MORE EASILY, THEY COULD

         4  DEVELOP NEW TYPES OF APPLICATIONS.  AND AS PART OF THAT,

         5  WE HAVE TO INVEST A LOT IN BOTH INNOVATION, COMING UP WITH

         6  NEW WAYS OF ALLOWING USERS TO DO THINGS, ALLOWING NEW

         7  TYPES OF APPLICATIONS TO BE DEVELOPED; AND ALSO MAINTAIN

         8  THE INTEGRITY OF OUR PLATFORM, WHICH IS VERY IMPORTANT FOR

         9  DEVELOPERS.

        10  Q.   WHAT DO YOU MEAN BY MAINTAINING THE INTEGRITY OF THE

        11  PLATFORM?

        12  A.   ONE OF THE KEY CHARACTERISTICS OF WHAT MAKES A

        13  PLATFORM ATTRACTIVE TO DEVELOPERS IS THEY CAN HAVE A GOOD

        14  IDEA OF THE SERVICES THAT THEY CAN RELY UPON WHEN THEY'RE

        15  GOING TO WRITE THEIR APPLICATION.  SO, CONSTANTLY BEING

        16  ABLE TO REPRESENT TO DEVELOPERS THAT YOU HAVE A COMPLETE

        17  AND STABLE AND COMPREHENSIVE PLATFORM THAT THEY CAN RELY

        18  UPON IN YOUR APPLICATIONS IS VERY IMPORTANT.

        19           SO, THESE TWO TWIN THEMES OF INNOVATION AND

        20  INTEGRITY, WE BELIEVE, ARE ABSOLUTELY VITAL TO THE FUTURE

        21  OF OUR BUSINESS HERE, AND ONE OF THE REASONS WHY WE ARE SO

        22  PASSIONATE IN DEFENDING THIS CASE.

        23  Q.   WHAT WOULD THE EFFECT BE ON MICROSOFT AND THE PC

        24  INDUSTRY GENERALLY IF MICROSOFT WAS UNABLE TO MAINTAIN THE

        25  INTEGRITY OF THE WINDOWS PLATFORM OR ADD NEW FEATURES AND
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         1  FUNCTIONALITY TO IT?

         2  A.   I BELIEVE THAT IT WOULD BE DETRIMENTAL TO MICROSOFT

         3  AND WINDOWS IN PARTICULAR.  WE WOULD NOT BE ABLE TO

         4  MAINTAIN THE SAME KIND OF VALUE PROPOSITION THAT WE HAVE

         5  FOR USERS GOING FORWARD.  AND I BELIEVE THAT THAT WOULD BE

         6  DETRIMENTAL TO THE WHOLE PC INDUSTRY AS WELL.  WE WOULD

         7  NOT BE ABLE TO PLAY OUR ROLE IN TRYING TO ENCOURAGE NEW

         8  USERS TO COME INTO THE MARKETPLACE AND MAKE THINGS EASIER

         9  FOR EXISTING USERS.

        10  Q.   NOW, I WANT TO GO TO THE APPLE AFFAIR ABOUT WHICH YOU

        11  WERE QUESTIONED ON CROSS-EXAMINATION.

        12           DO YOU RECALL THAT TESTIMONY?

        13  A.   I DO.

        14  Q.   I WOULD LIKE YOU TO TAKE A LOOK AT DEFENDANT'S

        15  EXHIBIT 2252 ABOUT WHICH MR. BOIES AND HIS HONOR BOTH

        16  ASKED YOU SOME QUESTIONS DURING YOUR CROSS-EXAMINATION.

        17           (DOCUMENT HANDED TO THE WITNESS.)

        18  Q.   AS I RECALL, MR. MARITZ, HIS HONOR ASKED ABOUT

        19  REFERENCES IN THIS DOCUMENT TO THE PATENT DISPUTE BETWEEN

        20  APPLE AND MICROSOFT, AND IT MAY BE THAT THE ONLY REFERENCE

        21  IDENTIFIED AT THAT TIME WAS THE REFERENCE IN THE LAST OR

        22  NEXT TO LAST PARAGRAPH TO A PATENT SUIT.

        23           DO YOU SEE THAT REFERENCE?

        24  A.   I DO.

        25  Q.   NOW, I DIRECT YOUR ATTENTION TO PARAGRAPH NUMBERED
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         1  FOUR, AND I ASK YOU IF THERE IS ALSO A REFERENCE THERE TO

         2  PATENTS.

         3  A.   YES.  LOOKING AT THE DOCUMENT NOW, I DO SEE THAT

         4  POINT FOUR DOES MAKE EXPLICIT REFERENCE TO PATENTS.

         5  Q.   AND WHAT DOES IT SAY ABOUT THAT?

         6  A.   IT SAYS THAT THERE IS GOING TO BE A PAYMENT

         7  SPECIFICALLY RELATED TO PATENTS OR CHARACTERIZED AS A

         8  PATENT PAYMENT, AS HE WRITES HERE.

         9  Q.   NOW, DO YOU ALSO RECALL QUESTIONS ABOUT THE

        10  ALLEGATION THAT MICROSOFT THREATENED TO CANCEL MACOFFICE

        11  UNLESS APPLE MADE INTERNET EXPLORER THE DEFAULT BROWSER ON

        12  THE MAC?

        13  A.   I DO.

        14  Q.   AND WHAT IS YOUR POSITION WITH RESPECT TO THAT?

        15  A.   WELL, AS I TESTIFIED EARLIER, OUR PRIMARY MOTIVATION

        16  IN THE AGREEMENT WITH APPLE AT THAT TIME WAS TO OBTAIN A

        17  PATENT SETTLEMENT.  MR. MAFFEI REPRESENTED TO ME THAT

        18  THESE WERE THE FOUR MAJOR POINTS.  THERE WAS SOME

        19  DISCUSSION ABOUT WHETHER PATENTS WERE EXPLICITLY REFERRED

        20  TO IN THESE FOUR MAJOR POINTS.  AND AS I NOW SEE LOOKING

        21  AT THE DOCUMENT, THEY WERE EXPLICITLY REFERRED TO.

        22  Q.   AND BY THE WAY, WHILE WE ARE ON THIS DOCUMENT, IT

        23  OPENS WITH A REFERENCE, "I SPENT AN HOUR WITH STEVE THIS

        24  AFTERNOON."  LOOK AT THE DATE AND TIMELINE, WOULD YOU

        25  PLEASE, MR. MARITZ, WHICH IS MONDAY, JULY 21, 1997, AT
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         1  8:20 A.M.

         2           GIVEN THAT TIMELINE, WHAT DO YOU THINK THE

         3  REFERENCE TO "THIS AFTERNOON" IS?

         4  A.   I PRESUME THAT HE WAS REFERRING TO THE PREVIOUS DAY.

         5  Q.   AND NOW I WOULD LIKE TO HAVE YOU TAKE A LOOK AT

         6  GOVERNMENT EXHIBIT 579, WHICH MR. BOIES ALSO SHOWED YOU

         7  EARLIER THIS WEEK, AND SPECIFICALLY TO A PART THAT WAS NOT

         8  DISCUSSED DURING CROSS-EXAMINATION:  THE LAST PARAGRAPH ON

         9  THE FIRST PAGE, WHICH INITIALLY MAKES REFERENCE TO GREG.

        10           WHO IS GREG IN THIS CONTEXT?

        11  A.   THAT'S MR. MAFFEI.

        12  Q.   IT SAYS, "GREG HAS THROWN UP HIS HANDS AT BEING ABLE

        13  TO GET THIS ON TRACK, SO I CALLED GIL THIS MORNING."

        14           WHO'S GIL?

        15  A.   THAT REFERS TO MR. AMELIO, WHO WAS THEN THE CEO OF

        16  APPLE.

        17  Q.   OKAY.  AND IT CONTINUES, "HE'S ON VACATION.  I TOLD

        18  HIM THAT IT DIDN'T LOOK LIKE WE WERE GOING TO CONVERGE, SO

        19  ALL I HAD WAS BAD NEWS."

        20           AND THIS IS AN E-MAIL FROM MR. GATES, IS IT NOT?

        21  A.   THAT'S CORRECT.

        22  Q.   "I ASKED HOW WE SHOULD ANNOUNCE THE CANCELLATION OF

        23  MACOFFICE.  DID HE WANT TO SUE FOR PATENTS FIRST OR SHOULD

        24  WE ANNOUNCE WITH OTHER ISV'S THAT WE ARE REDUCING OUT MAC

        25  SUPPORT?"
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         1           IT GOES ON.  "TOO MUCH TIME HAD PASSED AND THE

         2  OPPORTUNITY COSTS TO US WERE HIGH, AND THINGS WERE NOT

         3  CONVERGING."

         4           DOES MR. GATES MAKE ANY REFERENCE THERE TO THE

         5  INCLUSION OF INTERNET EXPLORER AS THE DEFAULT BROWSER ON

         6  THE MACINTOSH SYSTEM?

         7  A.   HE DOES NOT, AND I BELIEVE THERE HE'S MAKING THE

         8  EXPLICIT CONNECTION BETWEEN THE CONTINUED DEVELOPMENT OF

         9  MACOFFICE AND THE PATENT ISSUE.

        10  Q.   AND BY THE WAY, WAS APPLE TAKING THE POSITION THAT

        11  MACOFFICE ITSELF VIOLATED APPLE'S PATENTS?

        12  A.   PARADOXICALLY AS IT MAY SEEM, THAT WAS ONE OF THE

        13  POSITIONS THAT THEY HAD TAKEN THAT OFFICE, BOTH ON WINDOWS

        14  AND ON THE MACINTOSH, WAS INFRINGING THEIR PATENTS.

        15  Q.   SO, MACOFFICE, THEY CLAIMED, WAS VITAL TO THE

        16  CONTINUATION OF THEIR BUSINESS; IS THAT CORRECT?

        17  A.   CORRECT.

        18  Q.   AND THEY WERE THREATENING TO SUE YOU FOR MAKING

        19  MACOFFICE; IS THAT ALSO CORRECT?

        20  A.   CORRECT.

        21  Q.   WOULD YOU NOW TAKE A LOOK AT GOVERNMENT EXHIBIT 1043.

        22           (DOCUMENT HANDED TO THE WITNESS.)

        23  Q.   ON THE FIFTH PAGE OF THAT DOCUMENT WHICH HAS THE

        24  BATES NUMBER 5273, THE BOTTOM LINE THERE IS AN ENTRY, AND

        25  THE BOTTOM LINE OF THE TABLE THERE IS AN ENTRY, "MICROSOFT
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         1  TOTAL DIRECT ROYALTY, 1266 MILLION--I'M SORRY, 1255

         2  MILLION ON THE TYPED COPY.  IT'S $1.25 BILLION.

         3           WHAT IS THAT NUMBER?

         4  A.   I BELIEVE THAT'S THE NUMBER THAT--THIS IS--FIRST OF

         5  ALL, THIS IS AN APPLE DOCUMENT THAT THEY SENT TO US, AND

         6  IT REPRESENTS THEIR VIEW OF WHAT WE OWED THEM IN LIGHT OF

         7  THEIR ASSERTION THAT WE WERE INFRINGING THEIR PATENTS.

         8  Q.   AND THIS DOCUMENT WAS PREPARED, IT SAYS ON THE FIRST

         9  PAGE, ON MARCH 17, 1997?

        10  A.   CORRECT.

        11  Q.   AND IT WAS SENT BY APPLE TO MR. MAFFEI; IS THAT

        12  CORRECT?

        13  A.   CORRECT.

        14  Q.   DOES THAT NUMBER HAVE ANYTHING TO DO WITH YOUR

        15  CHARACTERIZATION OF APPLE'S POSITION AS PATENT TERRORISM?

        16  A.   CERTAINLY IT DOES.  IT WAS, IN OUR MINDS, A HUGE

        17  NUMBER THAT WAS NOT WARRANTED, AND WE WERE VERY CONCERNED

        18  ABOUT IT.

        19  Q.   GOING ON TO INTEL, MR. BOIES ASKED YOU A NUMBER OF

        20  QUESTIONS ABOUT MICROSOFT'S RELATIONSHIP WITH INTEL,

        21  PARTICULARLY AS TO NATIVE SIGNAL PROCESSING.

        22           DO YOU RECALL THAT?

        23  A.   YES, SIR.

        24  Q.   WHAT WERE MICROSOFT'S CONCERNS ABOUT INTEL'S NSP

        25  SOFTWARE?
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         1  A.   PRINCIPAL CONCERN, AS I TESTIFIED EARLIER, WAS THAT

         2  THEY WERE INTRODUCING IT RIGHT AT THE TIME WHEN WE WERE

         3  INTRODUCING WINDOWS 95 AND WERE CONCERNED ABOUT

         4  INCOMPATIBILITIES BETWEEN THAT SOFTWARE AND WINDOWS 95,

         5  PARTICULARLY AS IT PERTAINED TO THE UPGRADE SCENARIO WHERE

         6  PEOPLE WOULD BE UPGRADING FROM WINDOWS 3.1 TO WINDOWS 95.

         7  Q.   AND CAN YOU EXPLAIN THE UPGRADE SCENARIO.

         8  A.   SORRY.  WE HAD TWO CONCERNS.  ONE WAS THAT IF

         9  SOMEBODY INSTALLED NSP ON A WINDOWS 3.1 SYSTEM, AS YOU

        10  RECALL, INTEL HAD MADE THE DECISION TO CONCENTRATE ON

        11  WINDOWS 3.1, AND THEY DIDN'T HAVE A WINDOWS 95 VERSION.

        12           AND IN PARTICULAR, WE WERE CONCERNED ABOUT THE

        13  SITUATION WHERE IF WE SOLD A COPY OF WINDOWS 95 TO

        14  SOMEBODY WHO HAD AN EXISTING COMPUTER, WHO HAD WINDOWS 3.1

        15  AND THE NSP SYSTEM SOFTWARE, THAT THERE WOULDN'T BE A

        16  CLEAN WAY OF UPGRADING TO WINDOWS 95 SINCE THERE WASN'T A

        17  VERSION OF NSP THAT OPERATED ON WINDOWS 95.  THAT WAS ONE

        18  CONCERN.

        19           AND THE OTHER CONCERN WAS CLEARLY IN THE OEM

        20  CHANNEL WHERE WE WOULD BE GIVING CONFLICTING MESSAGES TO

        21  THE OEM'S ON THE ONE HAND.  WE WERE TRYING TO GET THEM TO

        22  MOVE RAPIDLY ALONG WITH INTEL, WHO IS ALSO KEEN ON THAT TO

        23  GET THEM TO MOVE TO WINDOWS 95, AND HERE WAS SOFTWARE THAT

        24  DIDN'T WORK WITH WINDOWS 95.

        25  Q.   AND MICROSOFT ADVISED INTEL OF THOSE CONCERNS?

                                                           14

         1  A.   WE DID.

         2  Q.   AND AGAIN, TELL US WHAT WAS INTEL'S REACTION.

         3  A.   WELL, INTEL'S REACTIONS INITIALLY WERE TO CONTINUE TO

         4  MARKET NSP TO THE OEM'S AND CONCERN--AND WE WERE VERY

         5  CONCERNED ABOUT THAT, AND WE ENGAGED IN A SERIES OF

         6  DISCUSSIONS WITH THEM THAT ENDED UP OVER A PERIOD OF TIME

         7  WITH INTEL MAKING A DECISION NOT TO CONTINUE WITH NSP AND

         8  CONTINUE TO WORK WITH US, INSTEAD, ON ACHIEVING SIMILAR

         9  FUNCTIONALITY ON WINDOWS 95.

        10  Q.   I WOULD LIKE TO PLACE BEFORE THE WITNESS AND OFFER

        11  WHAT HAS BEEN PRE-MARKED AS DEFENDANT'S EXHIBIT 978.

        12           (DOCUMENT HANDED TO THE WITNESS.)

        13  Q.   IT'S AN E-MAIL FROM BILL GATES TO CARL STORK AND PAUL

        14  MARITZ, DATED JUNE 8, 1995, FORWARDING AN E-MAIL FROM

        15  MR. GATES TO DR. GROVE OF THE SAME DATE.

        16           MR. BOIES:  MAY I HAVE JUST A MOMENT, YOUR HONOR?

        17           THE COURT:  SURE.

        18           (PAUSE.)

        19           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        20           THE COURT:  DEFENDANT'S EXHIBIT 978 IS ADMITTED.

        21                         (DEFENDANT'S EXHIBIT NO. 978 WAS

        22                          ADMITTED INTO EVIDENCE.)

        23  BY MR. WARDEN:

        24  Q.   DIRECTING YOUR ATTENTION TO THE MESSAGE FROM

        25  MR. GATES TO DR. GROVE, SPECIFICALLY THE THIRD PARAGRAPH
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         1  WHICH IS ONLY ONE LINE, THAT SAYS, "NSP INCLUDES PIECES

         2  THAT CONFLICT WITH WINDOWS 95."

         3           IS THAT A CORRECT STATEMENT?

         4  A.   YES, SIR.

         5  Q.   "NSP IS NOT WELL TESTED."

         6           IS THAT CORRECT?

         7  A.   THAT WAS OUR OPINION.

         8  Q.   "PAUL MARITZ DOES NOT SUPPORT IT."

         9           IS THAT CORRECT?

        10  A.   THAT WAS CORRECT.

        11  Q.   GOING ON DOWN TWO PARAGRAPHS, MR. GATES SAYS, "THE

        12  WHOLE IDEA OF JUST NOW HANDING US A PILE OF LOW-LEVEL

        13  SOFTWARE AND SUGGESTING THAT SOMEHOW IT CAN BE FIT IN WITH

        14  WINDOWS 95 WHEN WE FROZE THE PRODUCT MANY MONTHS AGO JUST

        15  DOESN'T MAKE SENSE."

        16           DO YOU AGREE WITH THAT STATEMENT?

        17  A.   YES.  THAT DIRECTLY RELATES TO WHAT I SAID EARLIER,

        18  WHICH IS THIS ISSUE THAT WE DIDN'T HAVE A VERSION OF NSP

        19  THAT COULD WORK WITH WINDOWS 95, AND WE WERE CONCERNED

        20  ABOUT THE EFFECT THAT THAT WOULD HAVE.

        21  Q.   NOW, HAS INTEL, ON ITS SIDE, EVER DISCOURAGED

        22  MICROSOFT FROM PROMOTING TECHNOLOGY THAT INTEL THOUGHT WAS

        23  CONTRARY TO THE INTERESTS OF THE TWO COMPANIES?

        24  A.   YES, THEY HAVE.

        25  Q.   AND CAN YOU GIVE ME AN EXAMPLE OF THAT.
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         1  A.   EXAMPLES WOULD BE WHERE WE ENGINEERED THE WINDOWS NT

         2  OPERATING SYSTEM TO OPERATE ACROSS RISK MICROPROCESSORS

         3  SUCH AS THE MIPS MICROPROCESSOR OR THE DIGITAL EQUIPMENT

         4  ALPHA MICROPROCESSOR OR THE IBM POWER PC MICROPROCESSOR.

         5  AND THEY FELT THAT WE WERE WASTING OUR TIME DOING THAT,

         6  AND THEY ARTICULATED THAT TO US, AND THAT WAS CLEARLY NOT,

         7  I FELT, NOT IN THEIR INTEREST FOR US TO DO THAT.

         8           THEY ALSO EXPRESSED CONCERNS OVER TIME OVER OTHER

         9  TECHNOLOGIES WE DEVELOPED SUCH AS WINDOWS CE, WHICH IS THE

        10  PRODUCT I REFERRED TO EARLIER, THIS NEW MEMBER OF THE

        11  WINDOWS FAMILY; WINDOWS CONSUMER ELECTRONICS THAT RUNS ON

        12  MULTIPLE MICROPROCESSORS; AND OTHER SITUATIONS LIKE OUR

        13  SUPPORT FOR ANOTHER TECHNOLOGY CALLED "WINDOWS TERMINAL"

        14  THAT ALLOWS APPLICATIONS TO BE RUN ON A WINDOWS SERVER,

        15  HAVE THE APPLICATION CODE RUN ON THE SERVER, BUT THE

        16  INTERFACE BE PRESENTED TO A RELATIVELY INEXPENSIVE

        17  TERMINAL DEVICE.

        18           MR. WARDEN:  I WOULD LIKE TO PLACE BEFORE THE

        19  WITNESS AND OFFER DEFENDANT'S EXHIBIT 985, WHICH IS AN

        20  E-MAIL FROM BILL GATES TO PAUL MARITZ AND JIM ALLCHIN WITH

        21  COPIES TO OTHERS, DATED JULY 1, 1997, REGARDING INTEL AND

        22  WINDOWS TERMINAL.

        23           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        24           THE COURT:  DEFENDANT'S 985 IS ADMITTED.

        25                         (DEFENDANT'S EXHIBIT NO. 985 WAS
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         1                          ADMITTED INTO EVIDENCE.)

         2  BY MR. WARDEN:

         3  Q.   MR. MARITZ, I DIRECT YOUR ATTENTION TO THE FIRST

         4  SENTENCE OF THE TEXT, WHICH SAYS, "ANDY WAS, INDEED,

         5  CALLING TO DISCUSS WINDOWS TERMINAL."

         6           FIRST OF ALL, WHO IS ANDY IN THAT STATEMENT?

         7  A.   I BELIEVE THIS REFERS TO DR. GROVE OF INTEL.

         8  Q.   AND WHAT IS WINDOWS TERMINAL?

         9  A.   WINDOWS TERMINAL IS THE TECHNOLOGY THAT I JUST

        10  REFERRED TO.  IT'S A TECHNOLOGY THAT WE OFFER THAT ALLOWS

        11  A WINDOWS APPLICATION TO RUN ON A WINDOWS SERVER MACHINE,

        12  AND THEN OVER THE NETWORK PROJECT THE USER INTERFACE DOWN

        13  TO A DEVICE THAT COULD BE AN INEXPENSIVE TERMINAL OR AN

        14  OLD PERSONAL COMPUTER.

        15  Q.   MR. GATES CONTINUES, "ANDY HAS WATCHED THE TAPE OF

        16  STEVE'S SPEECH."

        17           WHO IS STEVE THERE?

        18  A.   I BELIEVE THAT REFERS TO STEVE BALLMER, CURRENTLY THE

        19  PRESIDENT OF MICROSOFT.

        20  Q.   "INTEL BELIEVES WE ARE TAKING THE INDUSTRY IN THE

        21  WRONG DIRECTION.  THEY FEEL WHAT WE ARE DOING IS BAD FOR

        22  ALL PC MAKERS, AND THEY ARE GOING TO FIGHT THIS TOOTH AND

        23  NAIL AS A HIGH PRIORITY.  IT'S INIMICAL TO THE PC

        24  INDUSTRY.  HE BELIEVES THIS CHANGES OUR RELATIONSHIP."

        25           WHAT IS INTEL SAYING WHEN THEY SAY THIS IS BAD
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         1  FOR ALL PC MAKERS AND INIMICAL TO THE PC INDUSTRY?

         2  A.   I BELIEVE IN THIS CASE HE WAS CONCERNED THAT THIS

         3  COULD BE USED BY OUR CUSTOMERS AS A WAY TO EITHER PURCHASE

         4  LOW-COST TERMINALS IN LIEU OF PERSONAL COMPUTERS OR TO

         5  EXTEND THE LIFE OF OLDER PERSONAL COMPUTERS.  INTEL HAS AN

         6  INTEREST, OBVIOUSLY, IN CUSTOMERS CONTINUING TO BUY NEW

         7  PERSONAL COMPUTERS, SO HE WAS ARTICULATING THAT CONCERN.

         8           I WOULD LIKE TO POINT OUT, AS WE HAVE CONTINUED

         9  TO MARKET THE WINDOWS TERMINAL AND STILL MARKET THE

        10  WINDOWS TERMINAL TODAY.

        11  Q.   YESTERDAY, MR. BOIES SHOWED YOU GOVERNMENT EXHIBIT

        12  290.

        13           DO YOU RECALL THAT DOCUMENT?

        14  A.   I WOULD NEED TO SEE IT.

        15  Q.   OKAY.

        16  A.   I DON'T RECALL THE NUMBER.

        17  Q.   ANOTHER E-MAIL STRING IN WHICH THE TOP MESSAGE IS

        18  FROM MR. GATES TO JIM ALLCHIN AND YOU.

        19  A.   YES.

        20           I BELIEVE THIS IS A DOCUMENT THAT I WANTED TO

        21  MAKE A COMMENT ON.

        22  Q.   YES.  WHAT IS YOUR COMMENT?

        23  A.   I WILL NOW MAKE MY COMMENT.

        24           THE COMMENT WAS THAT IT'S MY UNDERSTANDING THAT

        25  WE HAVE, IN FACT, GONE AHEAD AND IMPLEMENTED SUPPORT FOR
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         1  THOSE EXTRA INSTRUCTIONS THAT AMD MICROSYSTEMS ASKED US TO

         2  DO, SO THAT IS, IN FACT, SOMETHING WE HAVE GONE OUT AND

         3  DONE.

         4           MR. WARDEN:  NOW, YOUR HONOR, I WOULD LIKE TO

         5  PLACE BEFORE THE WITNESS AND OFFER AS OUR LAST EXHIBIT ON

         6  THIS EXAMINATION WHAT HAS BEEN PRE-MARKED FOR

         7  IDENTIFICATION AS DEFENDANT'S EXHIBIT 2336, WHICH IS AN

         8  ARTICLE FROM THE FEBRUARY 15, 1999 ISSUE OF FORTUNE,

         9  ENTITLED "THE TECH BOOM WILL KEEP ON ROCKING," AND LISTING

        10  TEN TRENDS TO BET ON.

        11           THE COURT:  DATED FEBRUARY 15, 1999?

        12           MR. WARDEN:  THAT'S CORRECT.  THIS IS, I AM TOLD,

        13  AN ADVANCED PRE-NEWSSTAND COPY OF THIS THAT WAS RECEIVED

        14  BY THE PRESS OFFICE AT MICROSOFT.

        15           THE COURT:  OKAY.

        16           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        17           THE COURT:  WHAT DID YOU SAY, MR. BOIES?

        18           MR. BOIES:  I SAID MAYBE A FEW OTHER PAGES FROM

        19  THIS PARTICULAR MAGAZINE THAT I WANTED TO ADD AS WELL.

        20           THE COURT:  DEFENDANT'S 2336 IS ADMITTED.

        21                         (DEFENDANT'S EXHIBIT NO. 2336 WAS

        22                          ADMITTED INTO EVIDENCE.)

        23           MR. WARDEN:  THANK YOU, YOUR HONOR.

        24  BY MR. WARDEN:

        25  Q.   I WOULD LIKE TO DIRECT YOUR ATTENTION TO THE
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         1  DISCUSSION OF THE TENTH OF THE TEN TRENDS, WHICH IS ON

         2  PAGE 78, AND HAPPENS TO BE THE TENTH PAGE OF THIS

         3  DOCUMENT, MR. MARITZ.  THE HEADING THERE IS "MICROSOFT

         4  WANING."

         5  A.   SORRY, MR. WARDEN.

         6  Q.   PAGE 78.  IT'S NUMBERED PAGE 78.  IN THE LOWER

         7  LEFT-HAND CORNER IS THE NUMBER.  AND IN THE LOWER

         8  RIGHT-HAND CORNER IS THE TENTH TREND, WHICH BEGINS,

         9  "MICROSOFT HAS GOTTEN USED TO BEING THE BADDEST GEEK IN

        10  THE ROOM AND NOW IS BECOMING THE OLD-TIMER IN THE KIDS

        11  GAME."

        12           I WON'T ASK YOU WHETHER YOU AGREE OR DISAGREE

        13  WITH THE OLD-TIMER IN THE KIDS GAME, BUT GOING ON TO THE

        14  SECOND PARAGRAPH AND FOLLOWING, THE ARTICLE SAYS, "STILL,

        15  AFTER ALL BUT CREATING THE GLOBAL TECHNOLOGY INDUSTRY,

        16  MICROSOFT IS STARTING TO SEE ITS INFLUENCE WANE.  THE

        17  EVIDENCE IS MOUNTING THAT SIMPLY CONTROLLING THE WINDOWS

        18  OPERATING SYSTEM IS NO LONGER ENOUGH TO MAINTAIN

        19  MICROSOFT'S HEGEMONY.  FOR EXAMPLE," FIRST BULLET POINT,

        20  "THE HOTTEST NEW COMPUTERS--SMALLER THAN THE PC AND MEANT

        21  FOR MOBILITY--DON'T USE MICROSOFT'S SOFTWARE.  3COM HAS

        22  SOLD OVER 2 MILLION PALM PERSONAL ORGANIZERS."

        23           IS THAT STATEMENT THERE, THAT FIRST BULLET POINT,

        24  CONSISTENT WITH YOUR TESTIMONY?

        25  A.   YES, IT IS.  AND AS WE DISCUSSED THIS MORNING, ONE OF
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         1  THE KEY TRENDS IN THE INDUSTRY IS THE EMERGENCE OF THESE

         2  INFORMATION APPLIANCES THAT HAVE THE POTENTIAL TO GROW

         3  INTO PROVIDING USERS WITH THE OTHER MEANS TO GET THEIR

         4  COMPUTING NEEDS MET.

         5  Q.   GOING TO THE SECOND BULLET POINT, "APPLE'S IMAC--AS

         6  OPPOSED TO THE COUNTLESS BEIGE BOXES RUNNING WINDOWS--IS

         7  AMERICA'S BEST-SELLING CONSUMER COMPUTER."

         8           IS THAT CONSISTENT WITH YOUR TESTIMONY?

         9  A.   IT'S CONSISTENT WITH WHAT I TESTIFIED EARLIER TODAY

        10  THAT SINCE THE INTRODUCTION OF THE APPLE IMAC BACK IN MAY

        11  OF '98, APPLE HAS SEEN THEIR SALES GO UP AND ARE

        12  APPARENTLY ENJOYING SUCCESS IN SELLING THAT COMPUTER

        13  SYSTEM.

        14  Q.   THE NEXT BULLET POINT, "THE JAVA LANGUAGE, AND ITS

        15  CLOSE COUSIN, JINI, WHICH HELPS DEVICES TALK TO ONE

        16  ANOTHER ON NETWORKS, ENABLED PROGRAMMERS TO WRITE SOFTWARE

        17  THAT DOESN'T RELY ON WINDOWS."

        18           IS THAT STATEMENT CONSISTENT WITH YOUR TESTIMONY?

        19  A.   YES, SIR.  AND WE WON'T GO THROUGH THE THREE USES OF

        20  THE WORD "JAVA" AGAIN.

        21  Q.   OKAY.  AND THE NEXT BULLET POINT AT THE TOP ON THE

        22  NEXT PAGE, "CORPORATE COMPUTER USERS ARE GETTING ACCESS TO

        23  MORE AND MORE SOFTWARE THROUGH WEB BROWSERS.  THAT REDUCES

        24  THE IMPORTANCE OF THE OPERATING SYSTEM."

        25           IS THAT CONSISTENT WITH YOUR TESTIMONY?
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         1  A.   YES, SIR.  IF YOU THINK OF THE ORACLE AND SUN ARTICLE

         2  WE LOOKED AT A FEW MINUTES AGO, THEY ARE WORKING ON WAYS

         3  TO PROVIDE USERS PARTICULARLY IN THE BUSINESS ENVIRONMENT

         4  OF RUNNING MOST OF THE APPLICATION ON THE SERVER AND

         5  PROJECTING THE INFORMATION IN APPLICATION DOWN TO THE USER

         6  USING TECHNOLOGY SUCH AS WEB-BROWSING TECHNOLOGY.

         7  Q.   AND THE FINAL BULLET POINT, "ALTERNATIVES TO

         8  WINDOWS--ESPECIALLY A FREE VERSION OF THE UNIX OPERATING

         9  SYSTEM CALLED LINUX--ARE GENERATING MORE ENTHUSIASM THAN

        10  EVER."

        11           IS THAT COMMENT CONSISTENT WITH YOUR TESTIMONY?

        12  A.   YES, SIR.

        13           I MUST SAY, MR. WARDEN, THAT, UNFORTUNATELY, MY

        14  SON DOES CONSIDER ME AND MICROSOFT TO BE AN OLD-TIMER.

        15  Q.   ON DOWN IN THE NEXT PARAGRAPH IT MAKES SOME REFERENCE

        16  TO MICROSOFT'S HAVING THE WEIGHT OF AN INSTALLED BASE TO

        17  PROTECT, WHICH WAS IBM'S PROBLEM.

        18           WHAT DOES THAT MEAN?

        19  A.   WHAT HE'S REFERRING TO THERE IS AS OFTEN WHEN YOU GET

        20  THESE CHANGES IN THE UNDERLYING TECHNOLOGIES THAT DRIVE

        21  THE INDUSTRY, IT COULD BE VERY HARD FOR AN EXISTING

        22  COMPANY TO DEAL WITH THEM BECAUSE YOU HAVE A LARGE BASE OF

        23  CUSTOMERS USING YOUR TECHNOLOGY, AND THERE IS EVER NEEDS

        24  FROM THOSE CUSTOMERS THAT WANT YOU TO GO AND FIX THINGS

        25  WITH THAT TECHNOLOGY MAKING INCREMENTAL IMPROVEMENTS TO
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         1  IT.  AND IF YOU'RE NOT CAREFUL, YOU CANNOT INVEST ENOUGH

         2  IN THESE NEW APPROACHES OF DOING THINGS.  AND IN SO DOING,

         3  YOUR PAST SUCCESS CAN, IN FACT, BE YOUR BIGGEST PROBLEM.

         4  Q.   NOW, MR. MARITZ, THE FACTORS THAT ARE REFERRED TO IN

         5  THESE FIVE BULLET POINTS THAT WE HAVE REVIEWED, ARE THOSE

         6  FACTORS THAT AFFECT YOU COMPETITIVELY TODAY IN THE DESIGN,

         7  DISTRIBUTION AND SALE OF WINDOWS AND YOUR OTHER PRODUCTS,

         8  OR ARE THEY SOMETHING OFF IN THE FUTURE?

         9  A.   NO, THOSE ARE VERY REAL ISSUES IN MY MIND AND IN THE

        10  MINDS OF MY COLLEAGUES AT MICROSOFT.  THEY ARE THE REASON

        11  WHY WE HAVE TO KEEP OUR R&D SPENDINGS AT VERY HIGH LEVELS

        12  TO MAKE SURE THAT OUR PRODUCTS REMAIN RELEVANT AND

        13  COMPETITIVE INTO THE FUTURE.

        14  Q.   THANK YOU.

        15           MR. WARDEN:  NO QUESTIONS, YOUR HONOR.

        16           THE COURT:  WE WILL TAKE A BRIEF RECESS NOW.

        17           THIS IS THE FIRST TIME I EVER HAD A MAGAZINE TWO

        18  WEEKS BEFORE ITS PUBLISHING DATE.

        19           MR. WARDEN:  MOST OF THEM APPEAR ON THE NEWSSTAND

        20  AT LEAST A WEEK IN ADVANCE, AND FORTUNE IS A BI-WEEKLY

        21  MAGAZINE.

        22           (BRIEF RECESS.)

        23           THE COURT:  MR. BOIES.

        24           MR. BOIES:  THANK YOU.

        25                     RECROSS-EXAMINATION
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         1  BY MR. BOIES:

         2  Q.   GOOD AFTERNOON, MR. MARITZ.

         3  A.   GOOD AFTERNOON, MR. BOIES.

         4  Q.   LET ME BEGIN BY TALKING ABOUT INTEL.  MR. WARDEN

         5  ASKED YOU SOME QUESTIONS ABOUT GOVERNMENT EXHIBIT 290.

         6  A.   CORRECT.

         7  Q.   WHICH WAS THE ONE THAT YOU SAID DURING YOUR CROSS

         8  THAT YOU HAD A COMMENT ON.  DO YOU RECALL THAT?

         9           AND YOU SAID THAT MICROSOFT HAD GONE AHEAD AND

        10  SUPPORTED THE AMD DEVICES; IS THAT CORRECT?

        11  A.   CORRECT.

        12  Q.   NOW, YOU ALSO TESTIFIED EARLIER THAT INTEL HAD GONE

        13  AND CONTINUED THEIR WORK ON JAVA; CORRECT, SIR?

        14  A.   CORRECT.

        15  Q.   AND WHAT MR. GATES WAS SAYING IS THAT IF INTEL WOULD

        16  STOP SUPPORTING JAVA, IF THEY WOULD BACK OFF THEIR WORK ON

        17  JAVA, MICROSOFT WOULD STOP SUPPORTING THE AMD DEVICES;

        18  CORRECT?

        19  A.   THAT'S WHAT HE WROTE IN THE MAIL HERE, BUT THAT'S NOT

        20  WHAT HAPPENED.

        21  Q.   WELL, I THOUGHT IT WAS WHAT HAPPENED.  I THOUGHT THAT

        22  INTEL CONTINUED TO SUPPORT JAVA, AND MICROSOFT, THEREFORE,

        23  CONTINUED TO SUPPORT AMD.

        24  A.   BUT NOT BECAUSE OF ANY CONVERSATION ON THIS

        25  PARTICULAR TOPIC BETWEEN INTEL AND MICROSOFT.  I DON'T
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         1  BELIEVE THAT THESE TWO ISSUES WERE EVER CONNECTED TOGETHER

         2  IN ANY CONVERSATION WITH INTEL.

         3  Q.   IS THAT INFORMATION THAT YOU HAVE DERIVED SINCE YOUR

         4  LAST TESTIMONY?

         5  A.   NO.

         6  Q.   WHEN I ASKED YOU ABOUT THIS BEFORE, YOU SAID YOU

         7  DIDN'T KNOW ANYTHING ABOUT IT, DIDN'T YOU?

         8  A.   I SAID I DON'T BELIEVE.

         9  Q.   I'M SORRY, WHAT?

        10  A.   I SAID I DON'T BELIEVE THAT THERE WAS ANY DISCUSSION

        11  BETWEEN INTEL AND MICROSOFT CONNECTING THESE TWO THINGS

        12  TOGETHER.

        13  Q.   HAD YOU EVER TALKED TO MR. GATES ABOUT HIS PROPOSAL

        14  HERE?

        15  A.   NOT SPECIFICALLY.  I'M BASING MY KNOWLEDGE--MY BELIEF

        16  ON THE FACT THAT, IN GENERAL, I'M AWARE OF MOST OF THE

        17  THINGS THAT GO ON BETWEEN INTEL AND MICROSOFT.

        18  Q.   SO, WHAT YOU'RE SAYING IS THAT YOU DON'T KNOW ABOUT

        19  THIS, AND SO YOU PRESUME THAT IT DIDN'T HAPPEN?

        20  A.   CORRECT.  I PRESUME THAT IF IT HAD HAPPENED, I WOULD

        21  HAVE HEARD ABOUT IT, AND I HAVE NOT.

        22  Q.   LET ME TURN TO APPLE, WHICH IS ANOTHER COMPANY

        23  MR. WARDEN ASKED YOU ABOUT.  FIRST, HE ASKED YOU ABOUT THE

        24  IMAC.

        25           APPROXIMATELY HOW MANY COPIES OF THE IMAC HAVE
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         1  BEEN SOLD?

         2  A.   SINCE ITS INTRODUCTION?

         3  Q.   IN THE LAST 12 MONTHS.

         4  A.   IN THE LAST 12 MONTHS, I DON'T KNOW OFFHAND.  I WOULD

         5  PRESUME THAT IT'S A LARGE NUMBER, A HUNDRED-THOUSAND OR

         6  APPROACHING A MILLION MACHINES SOMEWHERE--

         7  Q.   BETWEEN A HUNDRED-THOUSAND AND A MILLION?

         8  A.   SOME MULTIPLES OF A HUNDRED-THOUSAND AND A MILLION.

         9  Q.   DURING THAT SAME PERIOD OF TIME, HOW MANY COPIES OF

        10  WINDOWS HAVE BEEN SOLD?

        11  A.   SINCE MAY OF 1998, SO IT'S APPROXIMATELY NINE MONTHS,

        12  WINDOWS 95/98 WOULD BE IN THE REGION OF 40 MILLION,

        13  SOMEWHERE IN THAT RANGE.

        14  Q.   MR. WARDEN ALSO ASKED YOU ABOUT--

        15  A.   I WOULD JUST LIKE TO POINT OUT THAT IMAC ISN'T THE

        16  ONLY VERSION OF COMPUTER THAT APPLE SELLS.  THEY SELL

        17  OTHER VERSIONS OF THE MACINTOSH.

        18  Q.   WELL, OF ALL THE VERSIONS OF MACINTOSH, ALL THE APPLE

        19  COMPUTERS THAT HAVE BEEN SOLD IN 1998, ENTIRE YEAR 1998,

        20  APPROXIMATELY HOW MANY, SIR?

        21  A.   IT WOULD BE SEVERAL MILLION.  I DON'T KNOW THE EXACT

        22  NUMBER.

        23  Q.   AND FOR THE SAME PERIOD OF TIME, HOW MANY COPIES OF

        24  WINDOWS?

        25  A.   I SAID 40 MILLION.
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         1  Q.   THE 40 MILLION, I THINK, WAS--

         2  A.   THE NINE-MONTH PERIOD.

         3  Q.   WE ARE NOW TALKING 12 MONTHS, SO HOW MUCH FOR THE

         4  12-MONTH PERIOD?

         5  A.   OF WINDOWS?

         6  Q.   YES.

         7  A.   95, 98, APPROXIMATELY 60 MILLION, SOMEWHERE IN THERE.

         8  Q.   APPROXIMATELY 60 MILLION.  APPROXIMATELY TEN TIMES AS

         9  MANY COPIES OF WINDOWS AS COPIES OF ALL THE APPLE

        10  COMPUTERS?

        11  A.   I THINK SOMETHING LESS THAN TEN, BUT IN THAT REGION,

        12  YES.

        13  Q.   NOW, MR. WARDEN ALSO ASKED YOU ABOUT MAC OFFICE,

        14  OFFICE FOR MACINTOSH, AND THE PATENT LICENSING THING.

        15           AND DID YOU MEAN TO IMPLY BY YOUR TESTIMONY THAT

        16  THE THREAT TO CANCEL MICROSOFT OFFICE WAS ONLY RELATED TO

        17  THE PATENT ISSUE AND DID NOT RELATE TO INTERNET EXPLORER?

        18  A.   MY TESTIMONY WAS THAT OUR PRIMARY MOTIVATION IN THE

        19  AUGUST 1997 DEAL WAS, ABOVE ALL, TO GET SETTLEMENT OF THE

        20  PATENT ISSUES.  THE END RESULT, WE ENTERED INTO A

        21  MULTI-PART DEAL THAT INCLUDED BOTH CONTINUED DEVELOPMENT

        22  OF MACOFFICE AS WELL AS PATENT SETTLEMENT AS WELL AS

        23  INTERNET EXPLORER.

        24  Q.   WELL, SIR, THAT WASN'T EXACTLY MY QUESTION.  I

        25  UNDERSTAND THAT YOU HAD A MULTI-PART SERIES OF
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         1  TRANSACTIONS.  ONE OF THE THINGS THAT MICROSOFT DID IN

         2  DEALING WITH APPLE IS TO THREATEN TO CANCEL OFFICE FOR

         3  MACINTOSH; RIGHT?

         4  A.   CORRECT, IN RESPONSE TO THEIR THREAT OVER PATENTS.

         5  Q.   WELL, THAT'S WHAT I'M REALLY TRYING TO FOCUS ON.

         6           IS IT YOUR TESTIMONY THAT THE USE OF MACOFFICE AS

         7  A CLUB AGAINST APPLE, IF YOU WILL PARDON THE EXPRESSION,

         8  BUT IT COMES FROM ONE OF THE MICROSOFT DOCUMENTS, WAS

         9  LIMITED TO THE PATENT ISSUE?

        10  A.   MY UNDERSTANDING IS THAT WHEN WE FINALLY SETTLED IN

        11  AUGUST 1997, MR. MAFFEI TESTIFIED TO ME THAT THE FOUR

        12  PRIMARY POINTS OF THE DEAL WERE BASICALLY SETTLEMENT OF

        13  THE PATENT ISSUES, CONTINUED DEVELOPMENT OF MACOFFICE AS

        14  WELL AS THE OTHER TWO POINTS THAT HE MENTIONS.

        15           AND WHAT HE SAID IS THOSE WERE THE IMPORTANT

        16  POINTS OF THE DEAL.  WE LAID--GOT AGREEMENT WITH APPLE

        17  BETWEEN THE TWO OF US THAT IT WOULD BE A GOOD THING TO DO

        18  TO USE INTERNET EXPLORER AND MAKE IT THE DEFAULT BROWSER.

        19  Q.   WELL, SIR, LET ME APPROACH IT THIS WAY:  ONE OF THE

        20  DOCUMENTS MR. WARDEN GAVE YOU IS GOVERNMENT EXHIBIT 579.

        21  AND PERHAPS WE COULD PUT THAT UP ON THE SCREEN.  AND HE

        22  ASKED YOU ABOUT THE BOTTOM PORTION OF GOVERNMENT EXHIBIT

        23  579.

        24  A.   JUST GIVE ME A SECOND HERE TO GET MY DOCUMENTS

        25  TOGETHER.
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         1  Q.   RIGHT DOWN AT THE VERY BOTTOM OF THE PAGE?

         2  A.   579?

         3  Q.   YES.  WITH GREG THROWING HIS HANDS UP AND THAT SORT

         4  OF THING.

         5           DO YOU REMEMBER THAT?

         6  A.   YES, SIR.

         7  Q.   AND HE ASKED YOU WHETHER THERE WAS ANYTHING THERE

         8  ABOUT THE BROWSER.  DO YOU RECALL THAT?  YOU SAID NO,

         9  THERE IS NOTHING THERE ABOUT THE BROWSER.

        10  A.   I BELIEVE IN THE SENTENCE THAT HE WAS POINTING ME AT,

        11  NO.

        12  Q.   YES, THAT'S RIGHT.  IN THE SENTENCE THAT HE WAS

        13  POINTING AT, THAT'S RIGHT, BUT IF YOU GO UP INTO THE

        14  DOCUMENT, SUBPARAGRAPH A, AND MAYBE WE COULD GO TO THAT,

        15  WHERE IT'S TALKING ABOUT MICROSOFT'S PROPOSAL, IT TALKS

        16  ABOUT, "OUR BROWSER WOULD GET A PRIVILEGED POSITION," AND

        17  MAYBE WE COULD HIGHLIGHT THAT.

        18           SO, YOU WEREN'T MEANING TO IMPLY THAT MR. GATES

        19  WAS NOT TALKING ABOUT BROWSERS AT ALL IN THIS E-MAIL, WERE

        20  YOU, SIR?

        21  A.   I WAS NOT.

        22  Q.   OKAY.  NOW--

        23  A.   I WOULD ALSO POINT OUT THAT THIS REFERS TO, AS WE

        24  WENT THROUGH MONDAY, I BELIEVE IT WAS, TO THE SET OF

        25  NEGOTIATIONS WITH MR. AMELIO, WHICH TERMINATED WITH
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         1  MR. AMELIO LEFT APPLE AND THEN NEGOTIATIONS STARTED AGAIN

         2  WITH MR. JOBS.

         3  Q.   THIS IS THE E-MAIL THAT MR. WARDEN THOUGHT WAS

         4  RELEVANT TO TALK ABOUT.

         5  A.   CORRECT.

         6  Q.   AND I'M TRYING TO POINT OUT SOME OF THE OTHER POINTS

         7  IN THE E-MAIL.

         8  A.   OKAY.

         9  Q.   NOW, EVEN AFTER THE PATENT ISSUE WAS DISPUTED, EVEN

        10  AFTER THE PATENT ISSUE DISPUTE WAS OVER WITH, MICROSOFT

        11  CONTINUED TO USE MACOFFICE TO PRESSURE APPLE, AND YOU KNOW

        12  THAT FROM ONE OF THE DOCUMENTS I GAVE YOU TO READ DURING

        13  THE BREAK, DIDN'T YOU, SIR?

        14  A.   I ACTUALLY DIDN'T SEE THAT ONE, SO MAYBE I DON'T HAVE

        15  THAT.

        16  Q.   I GUESS WE DIDN'T GIVE IT TO YOU.

        17           (DOCUMENT HANDED TO THE WITNESS.)

        18  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 268.

        19  A.   AGAIN, IS THERE A PARTICULAR PORTION YOU WOULD LIKE

        20  ME TO LOOK AT?

        21  Q.   YES.  THE PORTION I'M GOING TO ASK YOU ABOUT IS ALL

        22  IN THE FIRST PARAGRAPH.  AND PARTICULARLY THE LAST TWO

        23  SENTENCES OF THAT PARAGRAPH, IT SAYS, "GETTING APPLE TO DO

        24  ANYTHING THAT SIGNIFICANTLY OR MATERIALLY DISADVANTAGES

        25  NETSCAPE WILL BE TOUGH.  DO AGREE THAT APPLE SHOULD BE
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         1  MEETING THE SPIRIT OF OUR CROSS-LICENSE AGREEMENT AND THAT

         2  MACOFFICE IS THE PERFECT CLUB TO USE ON THEM?"

         3           AND WHEN YOU'RE PREPARED TO ANSWER A FEW

         4  QUESTIONS ABOUT THAT, PLEASE LET ME KNOW.

         5           (WITNESS REVIEWS DOCUMENT.)

         6  A.   GO AHEAD.

         7  Q.   NOW, THIS IS DATED FEBRUARY 13, 1998, WHICH IS ALMOST

         8  A YEAR AFTER THE PATENT CROSS-LICENSE IS OVER WITH;

         9  CORRECT, SIR?

        10  A.   SIX MONTHS, EIGHT MONTHS, SOMETHING LIKE THAT.

        11  Q.   SIX OR EIGHT MONTHS.  IN ANY EVENT, THE PATENT

        12  LICENSE DISPUTE HAS NOW BEEN RESOLVED; CORRECT?

        13  A.   CORRECT.

        14  Q.   AND MICROSOFT IS STILL TALKING ABOUT USING MACOFFICE

        15  AS A CLUB AGAINST APPLE TO GET APPLE TO DO SOMETHING TO

        16  DISADVANTAGE NETSCAPE; CORRECT?

        17  A.   NO, I THINK HE SAYS GETTING THEM TO DO ANYTHING THERE

        18  THAT WILL DISADVANTAGE NETSCAPE WILL BE TOUGH.  I THINK

        19  THAT THE SECOND SENTENCE THERE REFERS TO MEETING THE

        20  SPIRIT OF OUR CROSS-LICENSE AGREEMENT, AND I'M NOT SURE OF

        21  THE EXACT SPECIFICS HERE, BUT I BELIEVE THIS MAIL REFERRED

        22  TO MR. BRADFORD'S CONCERN THAT APPLE HAD BEEN SLOW IN

        23  ACTUALLY GETTING INTERNET EXPLORER INSTALLED ON ALL OF THE

        24  DIFFERENT VERSIONS OF THE MACINTOSHES THAT THEY SHIPPED,

        25  SO HE WAS CONCERNED ABOUT THAT.
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         1  Q.   HE WAS CONCERNED THAT APPLE WAS SLOW IN PUTTING IE ON

         2  ITS COMPUTERS; RIGHT?

         3  A.   I THINK SO.  I DON'T KNOW EXACTLY WHAT HE WAS

         4  REFERRING TO HERE.  I'M GIVING YOU MY OPINION.

         5  Q.   AND HE WAS SAYING, "LET'S USE MACOFFICE AS A CLUB,"

         6  RECOGNIZING THAT THAT'S COLORFUL LANGUAGE, BUT LET'S USE

         7  MACOFFICE TO TRY TO GET THEM TO DO WHAT WE THINK THEY'RE

         8  SUPPOSED TO DO WITH RESPECT TO INTERNET EXPLORER; RIGHT?

         9  A.   HE WRITES THAT.  I DON'T KNOW EXACTLY HOW HE THOUGHT

        10  HE COULD USE MACOFFICE AS A CLUB.  MACOFFICE IS NOT

        11  MR. BRADFORD'S PRODUCT, SO I'M NOT SURE EXACTLY WHAT HE

        12  MEANT THERE.

        13  Q.   WELL, SIR, HE WAS WRITING THIS TO YOU, AMONG OTHER

        14  PEOPLE; RIGHT?

        15  A.   HE WAS.

        16  Q.   DID YOU EVER ASK HIM?

        17  A.   I DID NOT.

        18  Q.   DID YOU SAY, "WHAT ARE YOU TALKING ABOUT USING A CLUB

        19  ON APPLE WITH MACOFFICE?"

        20  A.   I DID NOT.

        21  Q.   MR. WARDEN ALSO ASKED YOU ABOUT PLANS IN NOVEMBER OF

        22  1994 WITH RESPECT TO INTERNET FUNCTIONALITIES.  DO YOU

        23  RECALL THAT?  HE ASKED YOU TO LOOK AT DEFENDANT'S EXHIBIT

        24  267 AND 269.

        25           I COULD HAND YOU MY COPY.
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         1  A.   ALL RIGHT.

         2           (DOCUMENTS HANDED TO THE WITNESS.)

         3  Q.   THESE ARE TWO E-MAIL MESSAGES, OR TWO COLLECTIONS OF

         4  E-MAIL MESSAGES, FROM NOVEMBER OF 1994; CORRECT, SIR?

         5  A.   CORRECT.

         6  Q.   AND HE ASKED YOU SOME QUESTIONS ABOUT THE EXTENT TO

         7  WHICH THESE E-MAILS INDICATED THAT MICROSOFT WAS

         8  DISCUSSING INTERNET TECHNOLOGIES BEING INCLUDED IN

         9  WINDOWS 95; CORRECT?

        10  A.   CORRECT.

        11  Q.   NOW, LET ME FIRST GO BACK A LITTLE EARLIER IN TIME,

        12  AND THEN WE'LL TRY TO PUT THESE IN CONTEXT GOING BOTH

        13  BEFORE AND AFTER THEM.  FIRST I WOULD LIKE TO LOOK AT

        14  GOVERNMENT 124, WHICH I THINK WAS ONE OF THE ONES THAT WE

        15  GAVE YOU TO READ DURING THE BREAK.

        16           DID YOU HAVE A CHANCE TO REVIEW THAT DURING THE

        17  BREAK?

        18  A.   I DID.

        19  Q.   NOW, THIS IS, AT THE TOP, AN E-MAIL DATED APRIL 20,

        20  1994, FROM ALEC SAUNDERS TO MR. SINOVSKY.

        21           DO YOU SEE THAT?

        22  A.   THAT'S THE SECOND PIECE OF E-MAIL, YES.

        23  Q.   YES.

        24           AND IT SAYS THERE, "THE POSITION WE HAVE TAKEN SO

        25  FAR IS THAT CHICAGO CONTAINS ALL THE PLUMBING YOU NEED TO
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         1  HOOK UP TO THE NET, BUT COOL APPS LIKE MOSAIC ARE STUFF

         2  YOU NEED TO OBTAIN FROM THIRD PARTIES."

         3           DO YOU SEE THAT?

         4  A.   I SEE THAT.

         5  Q.   FIRST, CHICAGO IS A CODE NAME FOR WHAT?

         6  A.   WINDOWS 95.

         7  Q.   AND APPS IS AN ABBREVIATION FOR APPLICATIONS?

         8  A.   YES.

         9  Q.   AND MOSAIC IS A REFERENCE TO WHAT WAS A BROWSER AT

        10  THAT POINT; CORRECT?

        11  A.   CORRECT.

        12  Q.   NOW, LET ME GO TO GOVERNMENT EXHIBIT 125.  THIS IS

        13  JUNE 10, 1994.

        14           AND IS THIS ALSO ONE OF THE ONES YOU HAD A CHANCE

        15  TO READ DURING THE BREAK?

        16  A.   IT IS.

        17  Q.   AND I'M AGAIN INTERESTED IN THE SECOND E-MAIL, WHICH

        18  IS JUNE 10, 1994, FROM MR. SINOVSKY TO A VARIETY OF

        19  PEOPLE.

        20           AND IN THE SECOND PARAGRAPH HE SAYS, "THE

        21  CHICAGO," OR WINDOWS 95, "MESSAGE IS, QUOTE, ALL THE

        22  PLUMBING YOU NEED TO CONNECT TO THE INTERNET, WHICH

        23  TRANSLATES TO TCP/IP STACKS, SLIP AND PPP AND THE BASIC

        24  FTP AND TELNET CLIENTS.  OUR BUILT-IN MAILCLIENT AND NT

        25  SERVER WILL ALSO SUPPORT INTERNET PROTOCOLS SUCH AS SMTP
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         1  AND MIME.  WE DO NOT CURRENTLY PLAN ON ANY OTHER CLIENT

         2  SOFTWARE ESPECIALLY SOMETHING LIKE MOSAIC OR CELLO."

         3           DO YOU SEE THAT?

         4  A.   I SEE THAT.

         5  Q.   IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF WHAT

         6  MICROSOFT'S PLANS WERE REMEMBER IN JUNE OF 1994?

         7  A.   IT IS, AND IF YOU ALSO READ THE NEXT SENTENCE THERE,

         8  "CHICAGO, MEANING THE WINDOWS 95 TEAM, IS INVESTIGATING

         9  POSSIBILITIES, BUT NOTHING AT ALL IS PUBLIC, AND DRD

        10  SHOULD NOT BE TALKING TO ANYONE," ET CETERA.

        11           IN OTHER WORDS, HE WAS TRYING TO GIVE ADVICE HERE

        12  TO THE MARKETING PEOPLE AS TO WHAT THEY MIGHT SAY PUBLICLY

        13  AT THAT POINT IN TIME IN JUNE AT THE POINT WHEN WE WERE

        14  PUTTING TOGETHER OUR PLANS TO DEVELOP WHAT LATER BECAME

        15  O'HARE.

        16  Q.   YOU SAY WHAT LATER BECAME O'HARE.

        17           WHEN WAS THE FIRST BETA OF WINDOWS 95 RELEASED?

        18  A.   IT MIGHT HAVE BEEN BY THIS DATE.  I DON'T RECALL.  WE

        19  RELEASED OUR SYSTEM SOFTWARE VERY EARLY TO THE DEVELOPERS

        20  BEFORE IT'S COMPLETE, SO IT COULD HAVE GONE OUT BY THIS

        21  TIME.

        22  Q.   AND WHEN THE BETA FOR WINDOWS 95 WENT OUT AT THIS

        23  TIME, IT WENT OUT WITHOUT A BROWSER; CORRECT, SIR?

        24  A.   CORRECT.

        25           AS I SAID, ONE OF OUR CHALLENGES WAS TO TRY AND
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         1  GET THE BROWSER READY IN TIME FOR WINDOWS 95 SHIPMENT.

         2  Q.   AND INDEED, YOU WERE TELLING PEOPLE THAT YOU WEREN'T

         3  GOING TO DO THAT, WEREN'T YOU, SIR, BOTH EXTERNALLY AND

         4  INTERNALLY?

         5  A.   WELL, WE WERE TRYING TO SAY THAT WE AT THAT POINT

         6  DIDN'T HAVE A SCHEDULE, SO WE COULDN'T COMMIT TO ANYTHING.

         7  WE WERE INVESTIGATING POSSIBILITIES.  AND BETWEEN JUNE

         8  10TH AND LATER, THOSE PLANS FIRMED UP.

         9  Q.   WELL, LET'S JUMP TO LATER.  THERE CAME A TIME WHEN

        10  MICROSOFT LICENSED MOSAIC; CORRECT?

        11  A.   CORRECT.

        12  Q.   AND WHEN WAS THAT, SIR?

        13  A.   I DON'T REMEMBER THE EXACT DATE, BUT IT WOULD HAVE

        14  BEEN IN THE LAST PART OF 1994, SECOND HALF OF 1994.

        15  Q.   IN DECEMBER OF 1994 OR JANUARY OF 1995?

        16  A.   I BELIEVE IT WAS CERTAINLY IN 1994, SO IT WOULD HAVE

        17  BEEN, AS I SAID, LATE IN 1994.

        18           MR. BOIES:  I WOULD OFFER GOVERNMENT EXHIBIT

        19  154--

        20  BY MR. BOIES:

        21  Q.   --WHICH, I BELIEVE, IS ONE OF THE ONES YOU HAVE IN

        22  FRONT OF YOU.

        23           MR. WARDEN:  NO OBJECTION.

        24           THE COURT:  WHAT IS IT?

        25           MR. WARDEN:  IT'S UNCLEAR WHAT IT IS.
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         1           MR. BOIES:  YOUR HONOR, LET ME APPROACH IT THIS

         2  WAY.  LET ME START WITH GOVERNMENT EXHIBIT 138, WHICH IS

         3  ALREADY IN EVIDENCE.

         4           THE COURT:  ALL RIGHT.

         5  BY MR. BOIES:

         6  Q.   YOU HAVE GOVERNMENT EXHIBIT 138 IN FRONT OF YOU, SIR?

         7  A.   I DO.

         8  Q.   GOVERNMENT EXHIBIT 138 IS A JANUARY 11, 1995, E-MAIL

         9  THAT REFERS TO MICROSOFT'S LICENSING OF THE MOSAIC

        10  TECHNOLOGY, AMONG OTHER THINGS, AND ATTACHES TO IT DRAFT

        11  PRESS RELEASES, OR A DRAFT PRESS RELEASE AND A DRAFT SET

        12  OF QUESTIONS AND ANSWERS; CORRECT?

        13  A.   YES.

        14  Q.   AND IF YOU LOOK AT THE LAST TWO PAGES OF GOVERNMENT

        15  EXHIBIT 138, YOU WILL SEE A DRAFT OF QUESTIONS AND ANSWERS

        16  THAT ARE MARKED UP WITH INTERLINEATIONS; CORRECT?

        17  A.   CORRECT.

        18  Q.   AND GOVERNMENT EXHIBIT 154 IS A RETYPED VERSION OF

        19  THE DRAFT THAT IS ATTACHED AS THE LAST TWO PAGES OF

        20  GOVERNMENT EXHIBIT 138; CORRECT?

        21  A.   I HAVEN'T DONE A LINE-BY-LINE COMPARISON, BUT I THINK

        22  THAT'S A FAIR CHARACTERIZATION.

        23  Q.   NOW, LET ME GO TO GOVERNMENT EXHIBIT 154.  AND JUST

        24  KEEP GOVERNMENT EXHIBIT 138 IN FRONT OF YOU SO THAT YOU

        25  CAN CONFIRM WITH RESPECT TO THE TWO QUESTIONS AND ANSWERS
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         1  THAT I'M GOING TO GO OVER THAT IT IS EXACTLY A RETYPED

         2  VERSION.

         3           GOVERNMENT EXHIBIT 154, THE FIRST PAGE, THE THIRD

         4  QUESTION AND ANSWER IS, (READING):

         5                "QUESTION:  SO, THIS MEANS THAT WINDOWS 95

         6           WILL SHIP WITH MOSAIC BUILT IN?

         7                ANSWER:  AT THE PRESENT TIME, THERE ARE NO

         8           PLANS TO SHIP THE MOSAIC SOFTWARE IN THE

         9           WINDOWS 95 BOX WHEN IT SHIPS IN AUGUST OF THIS

        10           YEAR.  OUR PLAN IS TO DELIVER THIS CAPABILITY

        11           SHORTLY AFTER WINDOWS 95 SHIPS."

        12           WAS THAT CONSISTENT WITH MICROSOFT'S PLANS IN

        13  ABOUT THE MIDDLE OF JANUARY OF 1995?

        14  A.   YES.  AS I TESTIFIED EARLIER, WE DIDN'T KNOW EXACTLY

        15  WHEN WE WOULD BE ABLE TO DELIVER THE--DELIVER THE O'HARE

        16  CAPABILITY.  AT THIS POINT IN TIME, WE WERE PLANNING TO

        17  RELEASE WINDOWS 95 CONSIDERABLY EARLIER THAN AUGUST.  THIS

        18  IS A PUBLIC EXTERNAL DOCUMENT, SO THE MARKETING PEOPLE

        19  WERE PADDING THE INTERNAL DATE BY SEVERAL MONTHS TO GIVE

        20  THEM A MARGIN OF ERROR THERE.

        21           SO, AT THIS POINT IN TIME, I BELIEVE THE INTERNAL

        22  SCHEDULE FOR WINDOWS 95 WAS EARLIER, AND WE WERE STILL

        23  CONCERNED THAT WE WOULD NOT BE ABLE TO BRING IN THE

        24  INTERNET EXPLORER SOFTWARE IN TIME FOR WINDOWS 95

        25  SHIPMENT.
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         1  Q.   WELL, SIR, DO YOU REMEMBER DEFENDANT'S EXHIBIT 978

         2  THAT MR. WARDEN SHOWED YOU?

         3  A.   NOT OFFHAND.  I NEED TO GO BACK AND FIND IT.

         4  Q.   OKAY.  HE SHOWED IT TO YOU THIS AFTERNOON.

         5  A.   I NEED TO GO LOOK FOR IT, OR JUST GIVE ME A COPY

         6  QUICKLY.

         7  Q.   I WILL GIVE YOU MY COPY, AND I WILL LOOK ON THE

         8  SCREEN.  IGNORE THE YELLOW HIGHLIGHTS BECAUSE THE YELLOW

         9  HIGHLIGHTS ARE NOT WHAT I'M GOING TO ASK YOU ABOUT.

        10  A.   OKAY.

        11  Q.   YOU SEE WHERE MR. GATES, ON JUNE 8, 1995, IN THE

        12  FIFTH PARAGRAPH, TELLS MR. GROVE THAT MICROSOFT FROZE THE

        13  WINDOWS 95 PRODUCT MANY MONTHS AGO?

        14  A.   YES, I DO.

        15  Q.   WAS THAT A TRUTHFUL STATEMENT, SIR?

        16  A.   YES, IN THE WAY HE MEANT IT.

        17  Q.   WELL, DID YOU EVER TALK TO HIM ABOUT WHAT HE MEANT BY

        18  THIS?

        19  A.   I DIDN'T ASK HIM SPECIFICALLY WHAT HE MEANT BY THAT

        20  BECAUSE I TOOK IT FOR GRANTED THAT I UNDERSTOOD WHAT HE

        21  MEANT.

        22  Q.   DID YOU EVER DISCUSS WITH HIM WHAT HE MEANT BY THIS?

        23  A.   I DID NOT.

        24  Q.   WHEN MR. GATES WRITES MR. GROVE, DOES HE USUALLY USE

        25  WORDS IN THEIR COMMON AND ORDINARY MEANING IN THE ENGLISH
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         1  LANGUAGE?

         2  A.   I BELIEVE HE WOULD USE THEM IN THE SENSE THAT HE

         3  MEANT THEM, AND HE THOUGHT THAT MR. GROVE WOULD UNDERSTAND

         4  THEM.

         5  Q.   NOW, LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT

         6  146, WHICH IS JUST TWO MONTHS BEFORE THE JUNE MEMO FROM

         7  MR. GATES TO MR. GROVE THAT WE WERE JUST TALKING ABOUT.

         8           AND THIS IS A MEMORANDUM FROM MR. BEN SLIVKA TO

         9  BRAD SILVERBERG; IS THAT CORRECT?

        10  A.   COULD YOU GIVE ME THE NUMBER THERE?  I CAN'T READ IT.

        11  Q.   146, GOVERNMENT EXHIBIT 146.

        12           AND IS THIS ONE OF THE DOCUMENTS THAT YOU HAD AN

        13  OPPORTUNITY TO REVIEW DURING THE BREAK?

        14  A.   YES, IT IS.

        15  Q.   AND THIS IS AN APRIL 9, 1995, MESSAGE FROM MR. SLIVKA

        16  TO MR. SILVERBERG; IS THAT CORRECT?

        17  A.   YES.

        18  Q.   AND DOWN AT THE BOTTOM OF THE PAGE, POINT NUMBER TWO,

        19  MR. SLIVKA--AND WHAT WAS MR. SLIVKA'S POSITION AT THIS

        20  TIME?

        21  A.   HE WAS THE DEVELOPMENT MANAGER FOR THE O'HARE

        22  PROJECT.

        23  Q.   AND WHAT WAS MR. SILVERBERG'S POSITION AT THAT TIME?

        24  A.   HE RAN THE GROUP WHICH DEVELOPED WINDOWS 95 AND

        25  O'HARE AND INCLUDED MR. SLIVKA.
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         1  Q.   OKAY.  AND YOU SAID THAT O'HARE INCLUDED THE

         2  MICROSOFT BROWSER; CORRECT?

         3  A.   CORRECT.

         4  Q.   AND WHAT MR. SLIVKA SAYS TO MR. SILVERBERG HERE IS,

         5  "INCLUDING O'HARE IN THE WINDOWS 95 BOX COULD TAKE SEVERAL

         6  FORMS.  HERE ARE THE KEY PIECES OF O'HARE, AND THEN I WILL

         7  TALK ABOUT WHAT YOU COULD PICK AND CHOOSE TO INCLUDE."

         8           CORRECT, SIR?

         9  A.   CORRECT.

        10  Q.   AND HE THEN LISTS CERTAIN FEATURES OF O'HARE THAT HE

        11  SAYS MR. SILVERBERG COULD PICK OR CHOOSE WHICH ONES, IF

        12  ANY, HE WANTED TO INCLUDE IN THE WINDOWS 95 BOX; CORRECT?

        13  A.   CORRECT.

        14  Q.   AND AFTER LISTING THOSE, MR. SLIVKA TALKS ABOUT

        15  THOSE.  AND AS FAR AS PUTTING SOME OF O'HARE IN THE

        16  WINDOWS 95 BOX, MR. SLIVKA SAYS, "URL.DLL IS A NATURAL SO

        17  THAT OTHER INTERNET ISV'S, NETSCAPE, ET CETERA, WON'T HAVE

        18  TO SHIP THAT AROUND.  PUTTING IN THE WEB BROWSER IS

        19  POSSIBLE, BUT IT'S 475K, OR 170K COMPRESSED, AND IT'S NOT

        20  USEFUL UNLESS YOU'RE ALREADY ON LINE AND YOU'RE ALREADY

        21  STRUGGLING TO FIT ON 12 DISKS."

        22           DO YOU SEE THAT?

        23  A.   I SEE THAT.

        24  Q.   AND YOU UNDERSTAND THAT WHAT MR. SLIVKA IS SAYING IS

        25  THAT THERE ARE PARTS OF O'HARE THAT HE WOULD RECOMMEND
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         1  PUTTING IN AND PARTS THAT HE WOULD RECOMMEND NOT PUTTING

         2  IN?

         3  A.   I THINK WHAT IS BEING ADDRESSED HERE IS RIGHT ABOUT

         4  THIS TIME WE, MYSELF AND OTHERS, WE'RE REALLY TRYING TO

         5  SEE IF THERE IS ANY WAY THAT WE COULD GET O'HARE DONE IN

         6  TIME FOR THE WINDOWS 95 SHIPMENT, AND THERE IS ALWAYS A

         7  RISK WITH DOING THAT.  WHAT THAT PREVIOUS COMMENT OF

         8  MR. GATES BY FREEZING THE CODE MEANS IS THERE IS NATURAL

         9  IN--IN FACT, IT'S A STANDARD PROCEDURE IN DEVELOPING

        10  SOFTWARE THAT IT REACHES A POINT BEFORE YOU GET TO RELEASE

        11  WHERE YOU TRY AND UNLESS IT'S ABSOLUTELY NECESSARY OR IT'S

        12  LOW RISK, INTRODUCE NEW FUNCTIONALITY.  THAT'S CALLED

        13  TYPICALLY THE FREEZE POINT.

        14           INEVITABLY, YOU DO, HOWEVER, ALWAYS INTRODUCE

        15  FUNCTIONALITY AFTER THAT, BUT YOU WANT TO TRY AND DO IT IN

        16  A VERY CONSIDERED WAY.  SO, WHAT MR. SLIVKA HERE IS

        17  CONSIDERING THE VARIOUS OPTIONS FOR INCLUDING THE SOFTWARE

        18  THAT HE WAS DEVELOPING INTO WINDOWS 95, AND HE'S POINTING

        19  OUT HERE THAT THERE COULD BE SOME REASONS TO PUT URL.DLL

        20  IN AND SOME REASONS NOT TO DO IT.

        21  Q.   RIGHT.  LET'S SEE IF WE CAN BREAK THAT DOWN.  FIRST,

        22  HE'S SAYING THAT THERE ARE PIECES OF O'HARE, AND HE'S

        23  SAYING THAT YOU COULD PUT SOME PIECES IN AND NOT OTHER

        24  PIECES; CORRECT?

        25  A.   THAT'S CORRECT.
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         1  Q.   AND WOULD IT BE FAIR TO SAY THAT WHEN HE SAYS URL.DLL

         2  IS A NATURAL, HE'S INDICATING THAT HE THINKS MAYBE IT

         3  WOULD BE A GOOD IDEA TO PUT THAT PART IN?

         4  A.   YES.  AND HE'S POINTING OUT HERE--THIS IS INTERNET

         5  EXPLORER 1.0 THAT WE ARE DEALING WITH HERE--THAT THAT WAS

         6  CLEARLY--THAT WAS THE PIECE OF CODE, IF I REMEMBER

         7  CORRECTLY--AND AGAIN, MR. ALLCHIN WILL BE A BETTER EXPERT

         8  THAN I AM ON THIS--IS ONE--WAS A PIECE OF CODE THAT

         9  IMPLEMENTED INTERNET SHORTCUTS, WHICH IS ONE OF THE THINGS

        10  WE WANTED TO DO TO INTEGRATE WEB-BROWSING EXPERIENCE INTO

        11  WINDOWS 95, AND WE WERE CERTAINLY INTERESTED IN GETTING

        12  OUR THIRD PARTIES TO USE THAT CODE AS WELL.

        13  Q.   NOW, WHEN HE GOES ON TO SAY ABOUT THE WEB BROWSER

        14  THAT PUTTING THE WEB BROWSER IS POSSIBLE, BUT IT'S LARGE

        15  AND IT'S NOT USEFUL UNLESS YOU'RE ALREADY ON LINE AND

        16  YOU'RE ALREADY STRUGGLING TO FIT ON 12 DISKS, DO YOU

        17  UNDERSTAND THAT MR. SLIVKA IS SAYING THAT HE THINKS THERE

        18  MAY BE SOME REASONS NOT TO PUT THE WEB BROWSER IN?

        19  A.   YES.  AND THIS REFERS AGAIN TO THE RETAIL CLIENT.

        20  CLEARLY THE 12 DISKS DOESN'T MAKE ANY SENSE IN THE OEM

        21  CASE BECAUSE IT COMES PRE-INSTALLED ON THE HARD DISK.

        22           SO, WHAT HE'S POINTING OUT HERE IS THE INITIAL

        23  VERSIONS DIDN'T HAVE SUPPORT FOR CONNECTING TO OTHER

        24  NETWORK EXCEPT THE MICROSOFT NETWORK, SO HE'S TRYING TO

        25  SAY IT'S LIMITED USEFULNESS UNLESS YOU REALLY GOT A
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         1  CONNECTION.

         2           AND HE'S SAYING THERE ARE SOME DISADVANTAGES IN

         3  THE RETAIL PRODUCT CASE BECAUSE OF ITS SIZE.

         4  Q.   AND THIS WAS AS OF APRIL OF 1995; CORRECT, SIR?

         5  A.   CORRECT.

         6  Q.   AND AT ABOUT THE SAME TIME, YOU WERE TAKING THE

         7  POSITION THAT IT WOULD BE HELPFUL TO BUNDLE THE BROWSER

         8  WITH WINDOWS, AND NOT JUST IN FROSTING, IN ORDER TO

         9  INCREASE THE DISTRIBUTION OF IE AND TO INSURE THAT YOU

        10  DON'T LET ANY OTHER WEB CLIENT OR BROWSER GET TO HIGH

        11  VOLUME?

        12  A.   I WAS CERTAINLY TAKING THE POSITION THAT I WANTED TO

        13  GET IE INTO WINDOWS 95, SO THE ANSWER IS YES.  AND THE

        14  REASON FOR DOING THAT WAS TO GET OUR TECHNOLOGIES USED BY

        15  AS LARGE A NUMBER OF USERS AS WE COULD.  AND NECESSITY, AS

        16  WE HAD THE WHOLE DISCUSSION EARLIER THIS WEEK, THAT MEANS

        17  LESS OPPORTUNITY FOR OTHERS IN THAT SENSE.

        18  Q.   WELL, LET ME SAY THAT I DON'T WANT TO NECESSARILY

        19  REPEAT EVERYTHING, BUT YOU DID LOOK AT GOVERNMENT EXHIBIT

        20  498 DURING THE BREAK, DID YOU NOT, SIR?

        21  A.   I HAD A CHANCE TO SCAN THROUGH IT.  I DIDN'T HAVE A

        22  CHANCE TO READ EVERYTHING IN IT, BUT I DID LOOK THROUGH

        23  IT, YES.

        24  Q.   AND THIS WAS SOMETHING THAT YOU WROTE AS OF APRIL

        25  6TH, 1995; CORRECT?
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         1  A.   CORRECT.

         2  Q.   AND AS OF THAT TIME, THE CURRENT PLAN WAS TO PUT

         3  O'HARE INTO FROSTING; CORRECT?

         4  A.   CORRECT.

         5  Q.   AND ONE OF THE THINGS THAT YOU WERE SAYING IS THAT

         6  YOU THOUGHT THE MOST IMPORTANT THING THAT YOU COULD DO

         7  WAS, QUOTE, NOT LOSE CONTROL OF THE WEB CLIENT; CORRECT?

         8  A.   THAT'S CORRECT.

         9  Q.   AND YOU BELIEVE THAT BY CONTROLLING THE CLIENT, YOU

        10  WOULD ALSO CONTROL THE SERVERS; CORRECT?

        11  A.   CORRECT.

        12  Q.   AND YOU BELIEVED THAT YOU DID NOT WANT TO ALLOW ANY

        13  ONE WEB CLIENT TO GET THE HIGH VOLUME?

        14  A.   CORRECT.  I BELIEVE THAT THAT'S CONSISTENT WITH WHAT

        15  I SAID.

        16  Q.   AND THAT YOU BELIEVED THAT YOU COULD FURTHER YOUR

        17  OBJECTIVES BY BUNDLING INTERNET EXPLORER WITH WINDOWS.

        18  A.   YES.  I BELIEVED THAT IT WAS VERY IMPORTANT THAT

        19  WINDOWS SHOULD OFFER THIS FUNCTIONALITY THAT WAS GOING TO

        20  BE DESTINED TO BECOME SOME OF THE MOST IMPORTANT WAYS OF

        21  ACCESSING INFORMATION AND HOSTING APPLICATIONS IN THE

        22  FUTURE.  I THOUGHT IT WAS PERFECTLY OBVIOUS THAT WE WOULD

        23  WANT TO TRY TO DO EVERYTHING WE COULD TO INCLUDE THIS

        24  FUNCTIONALITY IN WINDOWS.

        25  Q.   AND YOU FELT THAT EVEN THOUGH YOU RECOGNIZED THAT THE
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         1  BROWSER, AT THAT POINT, WAS A STAND-ALONE WEB BROWSER AND

         2  NOT AN INTEGRATED ONE; CORRECT?

         3  A.   AT THAT POINT IN TIME, IT WAS NOT DESTINED TO BE

         4  INCLUDED IN WINDOWS 95.

         5           AS I SAID, INTEGRATION WAS SOMETHING THAT WAS OUR

         6  OBJECTIVE, AND WE CONTINUED TO EXECUTE ALONG THAT PATH.

         7  ROME WASN'T BUILT IN A DAY.

         8  Q.   WELL, SIR, AS LATE AS DECEMBER OF 1995 AND AS LATE AS

         9  INTERNET EXPLORER 3.0, MICROSOFT STILL INTERNALLY

        10  RECOGNIZED THAT THAT BROWSER WAS A STAND-ALONE BROWSER

        11  THAT RAN ON WINDOWS 95 RATHER THAN BEING INTEGRATED INTO

        12  WINDOWS 95; CORRECT?

        13  A.   WELL, THERE WERE ELEMENTS OF INTEGRATION IN THAT TIME

        14  FRAME.  IN PARTICULAR, WE HAD PUT HOOKS INTO WINDOWS 95 TO

        15  SUPPORT THAT URL.DLL SOFTWARE THAT WE MENTIONED EARLIER.

        16  SO, WE CLEARLY ANTICIPATED THAT WHERE WE WERE GOING TO GO

        17  WAS TO DO DEEP INTEGRATION DOWN THE LINE, BUT THE WHOLE

        18  TENURE HERE IS THAT WE HAD TROUBLE GETTING IT ALL DONE IN

        19  TIME.

        20  Q.   LET ME SEE IF I COULD TRY TO CLARIFY THIS.

        21           FIRST, YOU HAD PREVIOUSLY TAKEN THE POSITION THAT

        22  INTERNET EXPLORER 1.0 THAT SHIPPED IN 1995 WITH WINDOWS TO

        23  OEM'S WAS INTEGRATED--CORRECT, SIR?--AS YOU USED THOSE

        24  TERMS.

        25  A.   THERE ARE TWO LEVELS--TWO WAYS THAT ONE COULD TALK
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         1  ABOUT INTEGRATION.  ONE IS IN TERMS OF TECHNICAL

         2  RELATIONSHIPS BETWEEN THE CODE, AND THERE WERE CERTAINLY

         3  TECHNICAL RELATIONSHIPS; AND SECONDLY, AS ACTUALLY

         4  PACKAGING THEM TOGETHER FOR PURPOSES OF DEVELOPERS.

         5           SO THAT SENSE, WE BELIEVE THAT INTERNET EXPLORER

         6  1.0 WAS INTEGRATED INTO WINDOWS 95, THE OEM VERSION.

         7  Q.   NOW, DESPITE THE FACT--AND THAT WAS 1.0; RIGHT?

         8  A.   CORRECT.

         9  Q.   NOW, DESPITE THE FACT THAT YOU CONSIDERED 1.0 TO BE

        10  INTEGRATED, YOU NEVERTHELESS CONSIDERED IT TO BE A

        11  STAND-ALONE BROWSER APPLICATION THAT RAN ON TOP OF

        12  WINDOWS 95; CORRECT?

        13  A.   I DON'T KNOW IF I CHARACTERIZE IT THAT WAY.  THERE IS

        14  (SIC) LOTS OF SOFTWARE THAT WE CONSIDERED TO BE INTEGRATED

        15  WITH WINDOWS BUT WHICH WE DISTRIBUTED INDEPENDENTLY OF

        16  WINDOWS.  SO, THE ORIGINAL VERSIONS OF DIRECTX, FOR

        17  INSTANCE, CAME OUT AND WERE DISTRIBUTED INDEPENDENTLY OF

        18  WINDOWS.  SO, I DON'T THINK THAT, IN AND OF ITSELF, IS A

        19  TEST OF INTEGRATION OR NOT.

        20  Q.   I WASN'T SUGGESTING THAT BY ITSELF IT WAS A TEST OF

        21  INTEGRATION.  I WAS REALLY ASKING YOU, YOU HAVE DESCRIBED

        22  IE 1.0 AS BEING INTEGRATED INTO WINDOWS 95.

        23           NOW, WITHOUT QUARRELING WITH YOUR USE OF THE WORD

        24  "INTEGRATION" RIGHT NOW, I'M SIMPLY ASKING YOU WHETHER YOU

        25  AGREE THAT IE 1.0 WAS AN APPLICATION, A STAND-ALONE
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         1  BROWSER, THAT RAN ON TOP OF WINDOWS 95?

         2  A.   I BELIEVE IT IS--IN TERMS OF THE RETAIL PACKAGE, IT

         3  WAS A SEPARATE BODY OF CODE THAT YOU COULD INSTALL FOR USE

         4  WITH WINDOWS 95, BUT I'M NOT SURE IF I WOULD SAY IT'S A

         5  STAND-ALONE APPLICATION, PER SE.  I'M NOT SURE WHAT

         6  CONTEXT THOSE WORDS WERE USED, SO YOU NEED TO HELP ME

         7  THERE.

         8  Q.   OKAY.  LET ME JUMP AHEAD TO 3.0 AND GIVE YOU SOME

         9  CONTEXT, AND THAT IS GOVERNMENT EXHIBIT 37, WHICH AGAIN

        10  WAS A DOCUMENT THAT I GAVE YOU DURING THE BREAK.  DO YOU

        11  HAVE THAT?

        12  A.   I DO.

        13  Q.   NOW, THERE IS A REFERENCE HERE TO NASHVILLE.  WHAT IS

        14  NASHVILLE?

        15  A.   NASHVILLE WAS INTENDED TO BE THE FOLLOW-ON RELEASE OF

        16  THE WINDOWS 98 TECHNOLOGIES--SORRY, WINDOWS 95

        17  TECHNOLOGIES.  THAT PROJECT LATER, OR ELEMENTS OF THAT

        18  PROJECT WERE ABANDONED.  OTHER ELEMENTS WERE PICKED UP IN

        19  WHAT BECAME WINDOWS 98, WHICH IS CODE NAMED "MEMPHIS."

        20  Q.   OKAY.  NOW, IF YOU LOOK AT THE THIRD AND FOURTH

        21  SENTENCES IN THE BOTTOM PARAGRAPH, IT SAYS THAT MICROSOFT

        22  WAS PLANNING, AND IT SAYS, "WE WERE PLANNING TO MAKE

        23  IE 3.0 AVAILABLE FOR FREE," AND WERE IS ITALICIZED THERE

        24  FOR REASONS, I THINK, THE CONTEXT OF THE DOCUMENT MAY MAKE

        25  CLEAR.
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         1           IT THEN GOES ON TO DESCRIBE IE 3.0 AS A

         2  STAND-ALONE WEB BROWSER THAT RUNS ON WINDOWS 95.

         3           DO YOU SEE THAT?

         4  A.   I SEE THAT.

         5  Q.   AND THIS WAS A MEMORANDUM DATED DECEMBER 14, 1995,

         6  FROM MR. SILVERBERG, WHO WAS RESPONSIBLE FOR WINDOWS 95

         7  AND THE WEB BROWSER, TO YOU AND TO MR. GATES; CORRECT?

         8  A.   CORRECT.

         9           MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.

        10           THE COURT:  ALL RIGHT.  ARE YOU STILL OFFERING

        11  EXHIBIT 154?

        12           MR. BOIES:  I AM, YOUR HONOR.

        13           MR. WARDEN:  THAT'S THE JUNE 8?

        14           MR. BOIES:  YES.

        15           MR. WARDEN:  NO OBJECTION.

        16           THE COURT:  GOVERNMENT'S 154 IS ADMITTED.

        17                         (DEFENDANT'S EXHIBIT NO. 154 WAS

        18                          ADMITTED INTO EVIDENCE.)

        19           MR. WARDEN:  JUST A FEW QUESTIONS, YOUR HONOR,

        20  AND WE WILL LET MR. MARITZ GO HOME.

        21                 FURTHER REDIRECT EXAMINATION

        22  BY MR. WARDEN:

        23  Q.   LOOKING AT THE LAST DOCUMENT MR. BOIES SHOWED YOU,

        24  GOVERNMENT EXHIBIT 37, MR. MARITZ, THAT'S IN DECEMBER

        25  1995, THAT E-MAIL THAT HE REFERRED TO YOU; IS THAT
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         1  CORRECT?

         2  A.   CORRECT.

         3  Q.   WHEN WAS IE 3.0 INTRODUCED TO THE MARKET?

         4  A.   I BELIEVE IT WAS AUGUST OF 1996.

         5  Q.   IS THIS THE IE 3--IF YOU KNOW, IS THE IE 3 REFERRED

         6  TO HERE THE SAME SET OF CODE THAT CAME OUT AS IE 3 IN

         7  AUGUST OF 1996?

         8  A.   I'M NOT SURE.  I CAN'T RECALL EXACTLY WHAT WAS BEING

         9  PLANNED AT THAT POINT IN TIME.

        10           THE CONTEXT OF WHAT'S BEING DISCUSSED HERE IS A

        11  DEBATE ABOUT WHAT WILL BE OFFERED AS AN UPGRADE TO

        12  WINDOWS 95 USERS VERSUS WHAT WILL BE EXCLUSIVELY PROVIDED

        13  IN THE CONTEXT OF WHAT BECAME WINDOWS 98, SO I BELIEVE

        14  THAT THE REASON THAT PHRASES LIKE STAND-ALONE WERE USED

        15  HERE WAS TO TRY AND EMPHASIZE THE DIFFERENCE BETWEEN WHAT

        16  WAS GOING TO BE OFFERED AS AN UPGRADE TO WINDOWS 95 USERS

        17  VERSUS WHAT WAS GOING TO BE INCLUDED IN WINDOWS 98.

        18  Q.   NEW OPERATING SYSTEM?

        19  A.   CORRECT.

        20  Q.   AND IS WINDOWS 98, IN YOUR JUDGMENT, A SINGLE

        21  INTEGRATED PRODUCT?

        22  A.   IT IS.

        23  Q.   NOW, MR. BOIES ASKED YOU A NUMBER OF QUESTIONS ABOUT

        24  DEVELOPMENT OF IE 1 AND ITS INCLUSION OR NONINCLUSION IN

        25  WINDOWS 95 AS IT'S FIRST SHIPPED.
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         1           DO YOU RECALL THOSE QUESTIONS JUST NOW?

         2  A.   I DO.

         3  Q.   ARE THE PROBLEMS THAT MICROSOFT ENCOUNTERED WITH

         4  RESPECT TO THE TIMING AND MANNER OF INTRODUCING INCLUDING

         5  INTERNET EXPLORER 1.0 IN THE FIRST VERSIONS OF WINDOWS 95

         6  ANY DIFFERENT IN KIND FROM THE PROBLEMS THAT YOU HAVE

         7  ENCOUNTERED IN ADDING OTHER KINDS OF NEW FUNCTIONALITY TO

         8  YOUR OPERATING SYSTEMS?

         9  A.   NO.  IT'S VERY COMMON PRACTICE TO HAVE SOME FEATURE

        10  THAT BECAUSE OF SOME CHANGE IN THE MARKET OR OUR

        11  PERCEPTION OF CUSTOMER NEEDS THAT WE NEED TO TRY TO

        12  INTEGRATE INTO OUR PRODUCT.  AND IT'S A PERPETUAL DILEMMA

        13  OF MANAGING THE DEVELOPMENT OF THESE VERY COMPLEX CODE

        14  BASES AS TO KNOWING WHEN TO PUT SOMETHING IN AND NOT TO

        15  PUT SOMETHING IN.

        16           MR. WARDEN:  NO FURTHER QUESTIONS, YOUR HONOR.

        17           THE COURT:  ANYTHING FURTHER, MR. BOIES?

        18           MR. BOIES:  NOTHING FURTHER, YOUR HONOR.

        19           THE COURT:  MR. MARITZ, YOU ARE AT LIBERTY TO

        20  LEAVE.

        21           THE WITNESS:  THANK YOU, YOUR HONOR.

        22           (WITNESS STEPS DOWN.)

        23           THE COURT:  AS WELL AS YOU ARE, TOO, COUNSEL.  WE

        24  WILL SEE YOU ON MONDAY MORNING.

        25           MR. WARDEN:  THANK YOU.
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         1           MR. BOIES:  THANK YOU, YOUR HONOR.

         2           (WHEREUPON, AT 3:55 P.M., THE HEARING WAS

         3  ADJOURNED UNTIL 10:00 A.M., MONDAY, FEBRUARY 2, 1999.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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