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In order to advance our thinking about the commons, we are faced with two needed and interrelated theoretical tasks: 1) to connect the recent enthusiasm around alternative models of intellectual property regimes--broadly grouped under the general concepts of copyleft and the creative commons--to the ur-historical struggle centered around the idea of enclosure (simply: the process of erasing the commons); 2) to move beyond US Constitutional Law-based critiques of the contemporary IP regime--currently focused around competing interpretations of the meaning of Article 1 Section 8 Clause 8
--to an authentically global consideration of the implications of the contemporary enclosure of the immaterial world. The fundamental question is: what is the nature of human creativity, and what it can teach us about our concept of property, both intellectual and otherwise?


Asking this question will, I hope, create an opening through which the true history of the concept of the commons as a claim of radical inclusion can animate the current debate surrounding digital enclosures. What is at stake is NOT an attempt to create something like a 'zone of free play' or a 'creative sandbox' in the heart of the private property regime where artists and creative types can entertain themselves. The stakes are much higher: it is a demand for an inclusive right that may begin at the level of culture and information (against digital enclosures, say), but will expand to encompass a common, inclusive demand to the right to life, liberty and property.


The language of the commons is metaphorical language on loan from a different, older struggle over property. This struggle goes under the general name of the anti-Enclosure movement, and has found some of its most potent expression in the radical political thought during the English Revolution.
 When we talk about IP, we borrow concepts of property that name our rights to land and things; when we talk about digital enclosures, we borrow the historical language of land-based struggles throughout human existence; when we talk about creative commons, we borrow the slogan of the commoners themselves. Commons is actually the name of the struggle to affirm inclusive property rights that precede any exclusive property right. Whether a resource is rivalrous or nonrivalrous, excludable or nonexcludable: these are distinctions that occur later; the primary assertion is that of an inclusive right.


This maps onto the working definition of free culture adopted by most of the participants in this workshop: "free" as in libre, not "free" as in gratis.
 By asserting humanity's inclusive right to information, we are not making any statement about the economic model to be applied (indeed, the economics of the situation must be secondary, only coming into play after we have worked through the philosophical and moral concerns); we only state that human beings, as such, have a right to participate in culture. Any legal, political, economic, or social structure that impedes this natural right must be deemed unjust.


And how do we evaluate claims for cultural participation? Many of you here would agree that your research highlights the impoverished nature of our legal understanding of human creativity. Some of you extend your critiques to the Romantic Genius model of literary production; James Boyle, Siva Vaidhyanathan and others have masterfully demonstrated--through examples of musical composition and creativity--that a legal model of artistic creation based on 19th century notions of human creativity is incapable of accounting for contemporary cultural production focused on remixing techniques.


But how is creative work different from generic work? This question ties to a question you are much more familiar with: how does immaterial IP differ from property rights in tangible things? What if--in the tradition of the Diggers and Levellers in the English Revolution--we turned that question upside down? What if the nature of IP is actually the normal and natural way to conceive of property, and land is the exception? Instead of trying to square our ideas of ownership and authorship in the realm of ideas with the dominant tradition of an exclusive private conception of the property right, what if we take new advances in technology as an opening to affirm a general inclusive right? This means extending our idea of a "right to access culture" to a broader general right of inclusive access that precedes any exclusive claim. In other words: what if the struggles over free culture are a training ground in which we prepare to confront the problem of property as such?


In this task, there is a true and dire need for interdisciplinary work. And, as long as I am being polemical, let me state: an Economics and Law approach counts as neither interdisciplinary nor innovative. For, as the Romantic Genius model is the antiquated foundation upon which much contemporary confusion rests (confusion in our dealings with the political, legal, technological and social implications of creativity and ideas), so is the Rational Actor or Rational Chooser the ideological foundation of the Economics and Law approach. Both models--the artistic genius and the economic man--are simplistic and reductionist myths that stand in the way of our understanding of contemporary cultural and social production.


A truly interdisciplinary approach to the problem of contemporary cultural production means thinking historically and philosophically; it means a creative, collaborative method of critical thought. Let me give you an example. Cory Doctorow has written some superb essays on what he calls "content." One particular metaphor struck me: "Just as the industrial economy wasn't based on making it harder to get access to machines, the information economy won't be based on making it harder to get access to information."
 Doctorow is attempting to think through the implications of technological change from the perspective of the medium, and this is laudable. He has an intimate understanding of the current technology and an interest in historical parallels; he looks towards other moments of disruptive technological innovation to flesh out his understanding of our contemporary moment. Yet Doctorow's analogy is as problematic as it is compelling; it must be understood in the larger context of his argument that information itself (or "content," as he calls it) is both the product of the information economy and the mode of production itself. To complete his analogy, it should be said that while industrial machines work raw materials, in the information economy information works information. Immediately, two limitations jump forth: who does the work? and how does this "access" to information spread materially? These questions are crucial to any political understanding of free culture. These are the kinds of questions we must be asking. We must bring the power and tradition of radical critical thought to bear on the newness of the network.

Enter copyleft: it lays bare the digital architecture of our informational ecosystem. Infrastructure decisions have always been political: they are made by political bodies and determine the very fabric of social life. Those who insist on enclosing that ecosystem--those who insist on the priority of exclusive rights claims--are clearly unwilling to consider or critique the fundamental social and political infrastructure established by a private property regime. Yet there are moments in history when such questions have presented themselves in a manner impossible to ignore. That we are living such a moment further emphasizes the imperative that we activate the historical constellation beneath the fight against digital enclosures. Indeed, the common connection to land--property--serves as a safeguard against technological fetishism: the dream of a true commons propels us forward, urging us ever closer to a practical critique of intellectual property and, in turn, property in general. Digital technology has not yet lived up to its promise; it is the means to actualize the common dream, not the end itself. As Walter Benjamin reminds us, "It has always been one of the primary tasks of art to create a demand whose hour of full satisfaction has not yet come."
 

What will this moment look like when it arrives? Christopher Hill reminds us of the radical slogan of the English Revolutionaries: The world turned upside down. In the enclosing world, we must ask the question of what a world turned inside out would look like. The world can spin on its axis, and today's "right side up" will be tomorrow's upside down. Yet until we open that world--turn out the enclosures and rip down the fences--we will be no closer to realizing the commons.

Commoners, then, ought to embrace open content licensing as the best practical solution for our own cultural production. But we must recognize such work as the training ground it is. The theoretical, historical and philosophical task for which we train lies in connecting copyleft projects to other radical struggles that insist on an inclusive commons over and above exclusive private property rights. By insisting on the centrality of the commons, progressive thinkers--and we can all be thinkers--activate a secret history of struggle. But there is no need for this history to be secret. The struggle over intellectual property is the struggle over the very meaning of the concept of property. When we demand a commons, those who have fought enclosure in all of its forms march behind us. To keep their dreams and struggles alive, we must do what that most holy parodist of enclosure--Thomas More--did: imagine that other possible world.


These are the questions I am dealing with in my current work. I hope to collaborate with others as we imagine visions of the inside-out world and work to realize a true commons.
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SCOPE

In this essay, I attempt to present--in brief yet provocative form--the findings of my on-going research into the connections between the concepts of the "commons" and "utopia." Although I am interested in new media cultural production, my training is in textual literary criticism, political theory and cultural studies. Thus I will bring a different (and, at the Berkman Center, unique) methodology and perspective to the study of free culture. My primary goal is to open up our thought about IP to include questions of property as such, and to explore the implications--cultural, social, political and technological--of an understanding of "commons" as an antecedent inclusive demand. This is a crucial step in the development of the Free Culture movement, as it will allow for new connections to emerge and for participants to ground their actions in the history of radical thought around the concept of the commons. Additionally, such work will broaden the philosophical foundations of Free Culture to extend beyond US-centered legal thought; this is a key move to open the Free Culture movement to those otherwise excluded due to cultural or technological reasons.

� Parts of the current essay are adapted from "Copyleft as Training Ground: The Digital Horizon of Intellectual Property," Radical History Review, forthcoming.


� The Intellectual Property Clause: "To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries."


� See Christopher Hill, The World Turned Upside Down: Radical Ideas During the English Revolution (New York: Penguin, 1975) and Geoff Kennedy, Diggers, Levellers, and Agrarian Capitalism: Radical Political Thought in Seventeenth Century England (New York: Lexington, 2008).


� See C.B. Macpherson, The Political Theory of Possessive Individualism: Hobbes to Locke (New York: Oxford UP, 1962) and his Property: Critical and Mainstream Positions (Toronto: University of Toronto Press, 1978); see also James Tully, A Discourse on Property: John Locke and his Adversaries (Cambridge: Cambridge UP, 1980).


� Best expressed by Richard Stallman in the GNU "Free Software Definition," see http://www.gnu.org/philosophy/free-sw.html.


� See James Boyle, The Public Domain: Enclosing the Commons of the Mind (New Haven: Yale UP, 2008) and Siva Vaidhyanathan, Copyrights and Copywrongs: The Rise of Intellectual Property and How it Threatens Creativity (New York: NYU Press, 2003). It must be added that literary theorists and aesthetic philosophers reject the XIXth century model of literary creativity--i.e. the Romantic Genius--even in accounting for XIXth century literary cultural production. See Roland Barthes, "The Death of the Author, Image Music Text (New York: Hill and Wang, 1977), Michel Foucault, "What is an Author?" The Foucault Reader ed. Paul Rainbow, (New York: Pantheon Books, 1984) and Martha Woodmansee, The Author, Art, and the Market: Rereading the History of Aesthetics (New York: Columbia UP, 1994).


� See Cory Doctorow, Content: Selected Essays on Technology, Creativity, Copyright, and the Future of the Future (San Francisco: Tachyon, 2008); also available at www.craphound.com. The essay "Microsoft Research DRM Talk" is a concise statement of his position, while "Ebooks: Neither E, Nor Books" develops an illuminating comparison between Luther Bibles and Ebooks.


� Walter Benjamin, "The Work of Art in the Age of Its Technological Reproducibility: Second Version," Selected Writings Volume 3, 1935-1938 (Cambridge MA: Harvard UP, 2002) p 118. On the risk of technological fetishization, see Susan Buck-Morss, Dialectics of Seeing: Walter Benjamin and the Arcades Project (Boston: MIT Press, 1991) pp 118-20.
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