
COMMONWEALTH OF MASSACHUSETTS 
SUFFOLK, ss BOSTON MUNICIPAL COURT 

CENTRAL DIVISION 
DOCKET # 0701CR7229 

 
COMMONWEALTH   ) 
     ) 
v.     ) 
     ) 
RICHARD CUSICK   ) 
  Defendant  ) 
 

and 
 

DOCKET # 0701CR7230 
 

COMMONWEALTH   ) 
     ) 
v.     ) 
     ) 
RUSSELL K. STROUP  ) 
  Defendant  ) 
 
 

DEFENDANTS’ JOINT MEMORANDUM IN SUPPORT MOTION TO 
DISMISS, AND REQUEST FOR AN EVIDENTIARY HEARING 
ON THE RATIONALITY OF THE STATUTE CONSTRAINED BY 
THE ADMISSIBILITY TEST FOR EXPERT SCIENTIFIC 
TESTIMONY ARTICULATED IN COMMONWEALTH V. LANIGAN 

 
ISSUE PRESENTED 

 
Is G.L. c. 94C, s. 34’s criminalization of citizen 
liberty to possess and use marijuana in excess of the 
legislative power granted by the Constitution of 
Massachusetts. 

 
STATEMENT OF FACTS 

 
     On September 15, 2007, at about fifteen minutes 

after noon at a Freedom Rally on Boston Common Boston 

Police Officer Robert Walsh observed the defendants 

Keith Stroup and Richard Cusick standing by themselves 
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sharing a cigarette.  Officer Walsh, correctly 

believing that the cigarette was marihuana, seized the 

defendants and applied for a Criminal Complaint in 

accordance with G.L. c. 218, § 35A.  After hearing, 

Clerk Magistrate Daniel Hogan, Esq., issued the 

complaints.1 

STATEMENT OF LAW 
 

I) The legislative determination to absolutely 
prohibit possession of marihuana unreasonably 
intrudes upon the power of individual citizens 
to enjoy in safety and tranquility their 
natural rights and the blessings of life. 

 
The first constitutional challenge to marijuana 

prohibition occurred in 1968 in the case of 

Commonwealth v. Leis, 355 Mass. 189 (1969).  The 

defendants in Leis moved to dismiss in the trial 

court.  The trial judge granted an evidentiary hearing 

on this motion and subsequently upheld the statute, 

affirmed on appeal by the Supreme Judicial Court. 

The prohibition was challenged again in 1978 in 

Marcoux v. Attorney General, 375 Mass. 63, by a class 

action suit on behalf of citizens seeking a 

declaratory judgment that they were free to use 

marijuana within the privacy of their homes.  Noting 

                                                             
1   Defendant’s recognize the benignity of the course of 
action of the Boston Police Department in not exercising 
the arbitrary power granted them by G.L. c. 94C, 41 to have 
arrested and held them for bail. 
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that the constitutionality of any particular law must 

be judged as to its reasonableness by the competing 

values involved, the Court delineated “a continuum of 

constitutional vulnerability determined at every point 

by the competing values involved.” Id at 65, Fn 4. 

The Court concluded that the citizen plaintiffs 

were entitled to due process protection of their 

privacy but termed their use of marijuana “merely 

recreational” and held that the interest in liberty of  

recreational marijuana use was too weak to overcome 

the police power. Id. at 71. “The total situation 

finds a place on the continuum of constitutional 

vulnerability where judicial nullification of the 

proscriptive legislation appears unwarranted.”  Ibid. 

Thirty years later, we once again challenge the 

constitutionality of General Law chapter 94C, §. 34. 

under the Massachusetts Declaration of Rights.  Five 

elements have changed since Marcoux was decided: 

(1) Since 1978, new scholarship has articulated 

as never before the place of liberty in the 

conception of our government and the roles its 

agents are to play. Randy E. Barnett, Restoring 
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the Lost Constitution, Princeton University Press 

(2004). 2 

(2) Since 1978, all reasonable doubts about the 

harmfulness of marijuana have been resolved in 

its favor beyond reasonable scientific dispute 

[See affidavit of Dr. Lester Grinspoon]; 

(3) Since 1978, there is substantial new 

evidence that marijuana offers medicinal and 

other positive benefits [See affidavit of Dr. 

Lester Grinspoon]; 

(4) Since 1978, there has been steadily 

increasing and now overwhelming evidence of the 

costs of outright marijuana criminalization. 

Since 1978, the test for judging the minimal 

level of reliability necessary for the 

admissibility of expert scientific testimony has 

become more stringent, Commonwealth v. Lanigan, 

419 Mass. 15 (1994). What passed for science in 

support of outright criminalization in 1978 would 

now not be admissible in court. 

Point 1 asserts appreciation for citizen liberty as a 

starting point for constitutional analysis and 

judgment.  Points 2-4 shift the balance point on the 

                                                             
2    A copy of Professor Barnett’s book is provided 
herewith. 
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continuum of constitutional protection from where it 

was seen to be in Marcoux  the direction of citizen 

liberty.  Point 5 refines the evidentiary lens through 

which the location of the balance point is to be 

judicially determined, and offers a procedure for 

arriving at conclusion supported by reason. 

The ideal of law is reason. LAW writ large, and 

the judges responsible for articulating law, have 

responsibility to convey in the form of law’s actual 

process and execution the credibility of law to the 

people, particularly children. The power of law to 

attract and command young citizen respect rests upon 

its expression of the ideal. For judges to close their 

minds with presumptions of deference to the 

irrationality of the Legislature’s act criminalizing 

the safe and simple use of marijuana makes a mockery 

of the moral authority of law.  

The Massachusetts Declaration of Rights protects 

the liberty of citizens to enjoy god’s natural 

blessings.  More clearly than global warming, 

reasonable people the world over see the irrationality 

of criminalizing marijuana. [see attached appendix of 

commission statements. ] 

II. THE PLACE OF LIBERTY IN THE CONCEPTION OF OUR  
GOVERNMENT AND THE ROLES ITS AGENTS ARE TO PLAY  
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     “In this state, we have a written constitution, 

formed by the people, in which they have defined . . . 

.” the powers of government.  Coffin v. Coffin, 4 Tyng 

1, 34 (1808), See, Opinion of the Justices, 3 Mass. 

565 (1807)(“The constitution . . . is an original 

compact, expressly, solemnly, and mutually made 

between the people and each citizen.  On this compact 

is founded . . . the powers and duties of the 

magistrates and officers of government, as the 

substitutes and agents of the people.”).  See, 

Barnett, Restoring the Lost Constitution, at 11 – 52 

on the legitimacy of the constitution.  

     As most recently stated: 

"The Constitution of Massachusetts is a frame of 
government for a sovereign power. It was design-
ed by its framers and accepted by the people as 
an enduring instrument, so comprehensive and 
general in its terms that a free, intelligent 
and moral body of citizens might govern them-
selves under its beneficent provisions through 
radical changes in social, economic and indus-
trial conditions. It declares only fundamental 
principles as to the form of government and the 
mode in which it shall be exercised." Cohen v. 
Attorney Gen., 357 Mass. 564, 570--571 (1970), 
quoting Tax Comm'r v. Putnam, 227 Mass. 522, 
523--524 (1917).  
      In determining the meaning of a constitu-
tional provision, we look to the language and 
structure of the provision, so that it is "con-
strued so as to accomplish a reasonable result 
and to achieve its dominating purpose." Lincoln 
v. Secretary of the Commonwealth, 326 Mass. 313, 
317 (1950). See Commonwealth v. Bergstrom, 402 
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Mass. 534, 541 (1988). We do so bearing in mind 
the Constitution was "written to be understood 
by the voters to whom it was submitted for ap-
proval. It is to be interpreted in the sense 
most obvious to the common intelligence. Its 
phrases are to be read and construed according 
to the familiar and approved usage of the lan-
guage." Buckley v. Secretary of the Common-
wealth, 371 Mass. 195, 199 (1976), quoting Yont 
v. Secretary of the Commonwealth, 275 Mass. 365, 
366 (1931). The words of a constitutional provi-
sion "are to be given their natural and obvious 
sense according to common and approved usage as 
the time of its adoption." Opinion of the 
Justices, 308 Mass. 601, 611 (1941), quoting 
General Outdoor Advertising Co. v. Department of 
Pub. Works, 289 Mass. 149, 158 (1935).  
      Moreover, the Constitution "is to be in-
terpreted in the light of the conditions under 
which it and its several parts were framed, the 
ends which it was designed to accomplish, the 
benefits which it was expected to confer, and 
the evils which it was hoped to remedy." Cohen 
v. Attorney Gen., supra at 571, quoting Tax Com-
m'r v. Putnam, supra at 523--524. The Constitu-
tion "is to be construed in the light of the 
circumstances under which it was framed, the 
causes leading to its adoption, the imperfec-
tions hoped to be remedied, and the ends de-
signed to be accomplished." General Outdoor Ad-
vertising Co. v. Department of Pub. Works, supra 
at 158.  
      Lastly, the Constitution "is a statement 
of general principles and not a specification of 
details. ... It is to be interpreted as the Con-
stitution of a State and not as a statute or an 
ordinary piece of legislation. Its words must be 
given a construction adapted to carry into ef-
fect its purpose." Cohen v. Attorney Gen., 357 
Mass. 564, 571 (1970), quoting Tax Comm'r v. 
Putnam, 227 Mass. 522, 523--524 (1917).  
 

McDuffy v. Secretary of the Executive Office of 

Education, 415 Mass. 545, 558 – 559 (1993). 
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     According to the Preamble, the Constitution’s 

purpose is “to furnish the individuals who compose it 

with the power of enjoying in safety and tranquillity 

their natural rights, and the blessings of life. . . . 

” (Emphasis Supplied).  See, Barnett, Restoring the 

Lost Constitution, at 53 – 86 on the scope of natural 

rights.  “The "natural, essential, and unalienable 

rights" of all men to acquire, possess, and protect 

property are subject to reasonable regulation in the 

interest of the public health, the public safety, and 

the public morals. Commonwealth v. Higgins, 277 Mass. 

191, 194 (1931) citing Commonwealth v. Strauss, 191 

Mass. 545, 550 (1906), Loring v. Commissioner of 

Public Works, 264 Mass. 460, 465, 466 (1928). 

     The grant of authority from the people to the 

Legislature provides that body: 

   full power and authority are hereby given and 
granted to the said general court, from time to 
time, to make, ordain, and establish, all manner 
of wholesome and reasonable orders, laws, 
statutes, and ordinances, directions and 
instructions, either with penalties or without; 
so as the same be not repugnant or contrary to 
this constitution, as they shall judge to be for 
the good and welfare of this commonwealth, and 
for the government and ordering thereof, and of 
the subjects of the same, and for the necessary  
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support and defence of the government thereof; 
and . . . and also to impose and levy, 
reasonable duties and excises, upon any produce, 
goods, wares, merchandise, and commodities, 
whatsoever, brought into, produced, 
manufactured, or being within the same . . . . 
 

Part 2, C. 1, §1, Art 4 of the Constitution. (Emphasis 

Supplied).  The people, “have a right to require of 

their lawgivers and magistrates, an exact and constant 

observance of” “the fundamental principles of the 

constitution, and those of piety, justice, moderation, 

temperance, industry, and frugality.”  Part 1, Art 18. 

     For us smoking marijuana is a blessing of life.  

We value marijuana’s spiritual, medicinal, recreation-

al, creative, calming blessings. The defendants before 

you, speak for the significant minority of persons in 

the Commonwealth who use marijuana.3  We speak for all 

citizens who assembled at the Freedom Rally on Boston 

Common on September 15, 2007 and at previous 

assemblies going back many years.  We speak for the 

free men and women who seek to enjoy the blessing 

their conscience finds in using marijuana.  We invoke 

a presumption of liberty in favor of this blessing 

                                                             
3   The National Survey on Drug Use and Health estimates, 
based on 1999, 2000 and 2001 data, that in Massachusetts 
26.41 percent over the age of 18 and under 26 and 5.99 
percent over the age of 25 used marihuana in the past 
month.  Source: SAMHSA, Office of Applied Studies, National 
Survey on Drug Use and Health, 1999, 2000, and 2001. 
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sufficient to overcome the presumption of rationality 

accorded a legislative act criminalizing it, at least 

sufficiently to require of the statute the minimal 

standards of reason required of evidence in court. We 

invoke our constitution’s recognition of our right to 

take measures necessary for our safety and happiness 

whenever the great objects of our government are not 

obtained. We submit that G.L. c. 94C, §34 is 

unwholesome, unreasonable, and contrary or repugnant 

to the Preamble, Articles 14, 2, 4, 5, 7, 105, 11, 12, 

18, and 30 of the Declaration of Rights; Part 2, C. 1, 

§1, Art 4; Part 2, C. 3, Art. 26; and, Part 2, C. 6, 

Art. 6.  

CONCLUSION 

We ask this Honorable Court to hold an 

evidentiary hearing as was done in Leis but under the 

current strictures of Lanigan at which time defendants 

submit they will prove no credible scientific evidence 

supports the Legislature’s act of criminalizing 

marijuana sufficient to outweigh the tremendous loss 

                                                             
4   As replaced by Article of Amendment 106. 
5   The second paragraph was added by Article of Amendment 
39. 
6   As replaced by Article of Amendment 85.  
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and harm that criminalization causes and therefore 

marihuana prohibition is unconstitutional. 

Respectfully submitted, 

 
Defendant, Richard Cusick 
By his attorneys 
 
 
_________________________ 
Matthew H. Feinberg, Esq. 
BBO# 
Feinberg & Kamholtz 
125 Summer Street 
Boston, Ma 02110 
(617) 526-0700 
 
 
_________________________ 
Steven S. Epstein, Esq. 
BBO# 546863 
64 Central Street 
P.O. Box 266 
Georgetown, MA 01833 
(978) 352-3300 
 

Defendant, R. Keith Stroup 
By his attorney 
 
 
_________________________ 
Charles R. Nesson  
BBO# 
Harvard Law School  
HFB 404 
Cambridge MA 02138 
617-495-4609  

 



APPENDIX OF POST 1978 GOVERNMENT COMMISSION STATEMENTS 
 

Special Committee on the Non-Medical Use of Drugs  
(Canada, 37th Parliament, 1st Session) 

December 2002 
Policy for the New Millennium: Working Together to Redefine Canada’s Drug Strategy 

House of Commons: Ottawa 
 
“[T]he consequences of a criminal conviction for simple possession of a cannabis product are 
disproportionate to the potential harms associated with personal use. … The Committee recommends that 
[Parliament] establish a comprehensive strategy for decriminalizing the possession and cultivation … of 
cannabis for personal use.” 
 
Special Senate Committee on Illegal Drugs (Canada, 37th Parliament, 1st Session) September 16, 2002 

FINAL REPORT: Cannabis: Our Position for a Canadian Public Policy 
Senate of Canada: Ottawa 

 
<http://www.parl.gc.ca/common/Committee_SenRep.asp?Language=E&Parl=37&Ses=1&comm_id=85> 

 
“Cannabis itself is not a cause of other drug use. … Cannabis itself is not a cause of delinquency and crime; 
and cannabis is not a cause of violence. … Cannabis alone, particularly in low doses, has little effect on the 
skills involved in automobile driving. … Heavy use of cannabis can result in dependence requiring 
treatment; however, dependence caused by cannabis is less severe and less frequent than dependence on 
other psychotropic substances, including alcohol and tobacco. …We believe ... that the continued 
prohibition of cannabis jeopardizes the health and well being of Canadians much more than does the 
substance itself or the regulated marketing of the substance.  In addition, we believe that the continued 
criminalization of cannabis undermines the fundamental values set out in the Canadian Charter of Rights 
and Freedoms. … In our opinion, Canadian society is ready for a responsible policy of cannabis regulation. 
… [We therefore] recommend that the Government of Canada amend the Controlled Drugs and Substances 
Act to create a criminal exemption scheme, under which the production and sale of cannabis would be 
licensed ... to permit persons over the age of 16 to procure cannabis and its derivatives at duly licensed 
distribution centers.” 
 

House of Commons, Home Affairs Committee (United Kingdom) 
 May 9, 2002  
Third Report 

The Home Office: London 
 

<http://www.publications.parliament.uk/pa/cm200102/cmselect/cmhaff/318/31802.htm> 
 
“The risks of cannabis need to be put into the context of the ‘acceptable’ risks posed by alcohol and 
tobacco. … [W]e do not believe there is anything to be gained by exaggerating its harmfulness. On the 
contrary, exaggeration undermines the credibility of messages that we wish to send regarding more harmful 
drugs. We support, therefore, the Home Secretary's proposal to reclassify cannabis from Class B [an 
‘intermediate’ category] to Class C [the ‘least harmful’ category].” 

Advisory Council on the Misuse of Drugs (United Kingdom) 
March 31, 2002 

The Classification of Cannabis Under the Misuse of Drugs Act of 1971 
The Home Office: London. 

 
<http://drugs.homeoffice.gov.uk/publication-search/acmd/cannabis-class-misuse-drugs-act> 

 
“This Report considers the most appropriate Class into which cannabis preparations should be categorised 
based on its harmfulness. …The occasional use of cannabis is only rarely associated with significant 
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problems in otherwise healthy individuals. … [T]he current classification of cannabis [as a Class B 
substance] is disproportionate in relation to both its inherent toxicity and to that of other substances (such 
as amphetamines) that are currently within Class B. … The continuing juxtaposition of cannabis with these 
more harmful Class B drugs erroneously (and dangerously) suggests that their harmful effects are 
equivalent.  This may lead to the belief, amongst cannabis users, that if they have had no harmful effects 
from cannabis then other Class B substances will be equally safe. … The Council therefore recommends 
the reclassification of all cannabis preparations to Class C (the least harmful category) under the Misuse of 
Drugs Act 1971.”  
 

National Commission on Ganja (Jamaica)  
August 7, 2001  

A Report of the National Commission on Ganja 
Office of the Prime Minister: Kingston 

 
<http://www.rism.org/ncg.html> 

 
“The Commission, after reviewing the most up-to-date body of medical and scientific research, is of the 
view that whatever health hazards the substance poses to the individual, … these do not warrant the 
criminalisation of thousands of Jamaicans for using it in ways and with beliefs that are deeply rooted in the 
culture of the people. … The Commission is persuaded that the criminalisation of thousands of people for 
simple possession for consumption does more harm to the society than could be done by the use of ganja 
itself. … Accordingly, the National Commission is recommending that the relevant laws be amended so 
that ganja be decriminalised for the private, personal use of small quantities by adults.” 

 
New Mexico Governor's Drug Policy Advisory Group 

January 2001 
Report and Recommendations to the Governor's Office 

State Capitol: Santa Fe 
 

<http://www.csdp.org/research/ gov_drug_policy_ad_group_report.pdf> 
 
“The criminal sanction for possession of one ounce or less of marijuana for personal use by a person aged 
eighteen or over should be eliminated. ... Having reviewed carefully the information available on marijuana 
and its effects, and having heard from various representatives of law enforcement, corrections and the 
courts, we believe that taking this step will result in greater availability of resources to respond to more 
serious crimes without any increased risks to public safety.” 
 

Swiss Federal Commission for Drug Issues (Switzerland) 
May 1999 

Cannabis Report of the Swiss Federal Commission for Drug Issues 
Federal Office of Public Health: Bern 

 
<http://www.erowid.org/plants/cannabis/cannabis_info21.pdf>  

 
“Using the criminal law to prohibit a (possibly) self-endangering form of behavior is  
repugnant to the fundamental values of a legal system founded on personal liberties and  
is thus not part of the legitimate function of a criminal justice system supposed to uphold  
a system of that kind. That applies to the consumption of all drugs but particularly so in  
the case of cannabis which, while it is not harmless, is nonetheless far less dangerous  
than the others. … Following detailed consideration of the different options, the Federal Commission 
unanimously recommends the elaboration of a model which not only removes the prohibition of [cannabis] 
consumption and possession, but also makes it possible for cannabis to be purchased lawfully.” 

 
 

National Academy of Sciences, Institute of Medicine (United States) 
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March 1999 
Marijuana and Medicine: Assessing the Science Base 

National Academy Press: Washington, DC 
 

<http://www.nap.edu/html/marimed/> 
 
“[T]here is little evidence that decriminalization of marijuana necessarily leads to a substantial increase in 
marijuana use.  … There is no conclusive evidence that the drug effects of marijuana are causally linked to 
the subsequent abuse of other illicit drugs.  … [E]xcept for the harms associated with smoking, the adverse 
effects of marijuana use are within the range of effects tolerated for other [legal] medications.” 
 

Connecticut Law Review Commission 
January 21, 1997 

Drug Policy in Connecticut and Strategy Options: Report to the Judiciary Committee of the Connecticut 
General Assembly 

Sate Capitol: Hartford 
 

< http://www.cga.ct.gov/lrc/DrugPolicy/DrugPolicyRpt1.htm>  
 
“The Law Revision Commission has examined laws from other states that have reduced penalties for small 
amounts of marijuana and the impact of those laws in those states. ... Studies of [those] states found (1) 
expenses for arrest and prosecution of marijuana possession offenses were significantly reduced, (2) any 
increase in the use of marijuana in those states was less than increased use in those states that did not 
decrease their penalties and the largest proportionate increase occurred in those states with the most severe 
penalties, and (3) reducing the penalties for marijuana has virtually no effect on either choice or frequency 
of the use of alcohol or illegal 'harder' drugs such as cocaine. ... Based on [our] review, the [Connecticut] 
legislature should review and further consider as a strategy option establishing the offense of infraction for 
adults twenty-one years of age or older who possess one ounce or less of marijuana.” 
 

Report of the Premier’s Drug Advisory Council (Australia) 
Drugs in Our Community 

March 1996 
Premier’s Drug Advisory Council: Melbourne 

 
<http://www.druglibrary.org/schaffer/Library/studies/dac/dacmenu.htm>  

 
"The Council … should look afresh at strategies that might curb demand and reduce the harm caused in 
society by the use of illicit drugs.  These entail ...[the] elimination, as an offense, of personal possession 
and use of marijuana. ... Growing up to five plants per household for personal use would also no longer be 
an offense.  This would apply to a normal residence, but should not apply to schools, colleges or public 
institutions.” 
 

World Health Organization (WHO) 
August 1995 

A Comparative Appraisal of the Health and Psychological Consequences of Alcohol, Cannabis, Nicotine 
and Opiate Use 

Geneva 
 

<http://www.druglibrary.org/schaffer/hemp/general/who-index.htm> 
 
“On existing patterns of use, cannabis poses a much less serious public health problem than is currently 
posed by alcohol and tobacco in Western societies.” 
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California Advisory Research Panel 
1989 

Twentieth Annual Report of the Research Advisory Panel 
Sate Capitol: Sacramento 

 
<http://www.druglibrary.org/schaffer/Library/studies/caresadv/Default.htm>  

 
“An objective consideration of marijuana shows that it is responsible for less damage to the individual and 
society than are alcohol and cigarettes. ... A further consideration in forming a reaction to the wide use of 
marijuana is that it is a source of conflict between generations and of disrespect for the law. ... The Panel 
therefore suggests that the law be changed to permit cultivation [of marijuana] for personal use.” 
 

National Research Council, National Academy of Sciences (United States) 
1982 

An Analysis of Marijuana Policy 
National Academy Press: Washington, DC 

 
<http://www.druglibrary.org/schaffer/Library/studies/nas/ampmenu.htm> 

 
“The existing evidence on policies of partial prohibition (marijuana decriminalization) indicates that partial 
prohibition has been as effective in controlling [marijuana] consumption as complete prohibition and has 
entailed considerably smaller social, legal, and economic costs. On balance, therefore, we believe that a 
policy of partial prohibition is clearly preferable to a policy of complete prohibition of supply and use.” 
 
 

Department of National Health and Welfare, Health Protection Branch (Canada) 
January 1979 

Cannabis Control Policy: A Discussion Paper 
Ottawa 

 
<http://www.druglibrary.org/schaffer/Library/studies/ccp/ccptotal.htm> 

 
“Given our empirical understanding of both the effects of cannabis and the adverse consequences that flow 
from applying a counterproductive possessory sanction, it appears, on balance, that essentially the same 
measure of public health protection can be attained through a less comprehensive and injurious use of the 
criminal law. ... A legislative reform which best achieves this balancing of interests would probably bear a 
close resemblance to ... semi-prohibition.” 

 


