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HARVARD LAW REVIEW 

JURIES AS JUDGES OF CRIMINAL LAW 

N O common-law institution has more persistently served to 
dramatize the relationship of law and democracy than has 

trial by jury. It is, therefore, not surprising that American 
courts, during almost the whole of our history, should have been 
confronted with the task of making the English jury effectively 
responsive to the demands of American democracy. Theory and 
fact both made the task unavoidable. The theory, as usual, re- 
ceived expression by Jefferson when he wrote: "Were I called 
upon to decide, whether the people had best be omitted in the 
legislative or judiciary department, I would say it is better to leave 
them out of the legislative. The execution of the laws is more im- 
portant than the making them." 1 If the theory of democracy thus 
demanded that the people, through the jury, should take an active 
part in the administration of law, American jurors were not slow 
to put the theory into practice. It was well-nigh impossible for 
courts to disregard the people's part in the execution of the laws 
when the foreman of the jury, toughened by his frontier scepticism, 
returned and announced to the judge that " the jury want to know 
whether that ar what you told us, when we first went out, was raly 
the law, or whether it was only jist your notion." 2 

The subject of this paper is the judiciary's response to a specific 
demand of democratic theory - the demand that the jury in crimi- 
nal cases should not only determine the facts but judge the law 
as well. During the nineteenth century this demand was reiterated 
in varying places and circumstances with an extraordinarily in- 
sistent vitality springing from a democratic conviction that the 

people themselves were competent to interpret their laws. We 
shall here be concerned less with the validity of the demand than 
with the nature of the response with which the judiciary met it. 
Throughout the century much was written concerning the subject 
-so much as to make appropriate an explanation of its present 

1 Letter of Jefferson to L'Abbe Arnond, July 19, 1789, in 3 WORKS OF THOMAS 

JEFFERSON (Wash. ed. 1854) 8i, 82. 
2 FORD, HISTORY OF ILLINOIS (1854) 84. 
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reconsideration. My justification is a belief that renewed interpre- 
tation of familiar materials may throw fresh light on the working 
of the American judicial process.3 

From an early date in English legal history the right of the 

jury in most criminal cases to bring in a general verdict of guilty 
or not guilty was recognized.4 If it refused to follow the court's 
instructions and returned a verdict of not guilty the defendant 
was freed, and could not be tried again for the same offense. If, 
however, the jury convicted the defendant after a similar refusal 
to follow the judge's charge, a new trial might be ordered. From the 

point of view of our problem - the extent of the jury's rights and 

powers - it is important, however, to know not only what hap- 
pened to the defendant but to learn what happened to the jury. 
By i670 the attaint was obsolete;5 and that year it was decided 
in Bushell's Case 6 that the jury could not be fined for its refusal 
to follow the court's instructions. The political question was im- 

mediately presented: if a criminal jury is not liable to any punish- 
ment when it disregards the court's instructions, then it possesses 
the power to determine for itself what the law may be. If it has 
the power, why has it not the right? 

James Bradley Thayer has stated that " it is probably the sound 
view, at common law, that this power of the jury in criminal cases 
does not and did not, in any distinct and modern sense, import a 

right on their part to determine the law." 7 Doubtless this sum- 

mary of " the sound view, at common law," is accurate; but the 
course of American legal history has to such a great extent been 
influenced by unsound views of English legal history that the 
historian cannot assume an explanation of American doctrine to 
be accurate simply because it is a precise and true statement of 

English theory. A careful reading of the American cases decided 

3 This paper will touch upon only a few aspects of the subject. I shall consider 
no jurisdictions other than those in which the courts have shifted from the original 
acknowledgment to the later repudiation of the jury's right to decide questions of 
criminal law. From those jurisdictions, the states in which judicial treatment of the 

topic was most articulate have been selected. 
4 See Morgan, A Brief History of Special Verdicts and Special Interrogatories 

(I923) 32 YALE L. J. 575, 59I. 
5 See I HOLDSWORTH, HISTORY OF ENGLISH LAW (I922) 341-42. 
6 Vaughan I35 (C. P.); 6 How. St. Tr. 999 (I670). 
7 THAYER, PRELIMINARY TREATISE ON EVIDENCE (I898) I69, 256. 
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during the nineteenth century, and particularly in its first fifty 
years, shows, I believe, that the reiterated statement that jurors 
were the judges of law in criminal cases had a far more radical 
significance than that which Professor Thayer found in it. This 
is not to say that most American courts today differ from the 
traditional British proposition that the jury's right to return a 

general verdict in criminal cases gives it only a power, and not a 
moral or legal right to determine the law upon their own initiative 
regardless of the court's instruction. Time and judicial subtlety 
have rendered the English doctrine orthodox Americanism. There 

were, however, many years in our history when juries were spe- 
cifically instructed that they could disregard the judge's opinion 
of the law and determine that matter for themselves. 

The conflict between democratic hopes and English common-law 

traditions, between a frontier concept of popular justice and an old- 
world fact of King's law, was sharply mirrored in the issue as to 
what limits were to be set to the jury's rights. When a legal issue 
becomes thus intimately related to profound political problems it 
is inevitable that legal doctrine and interpretations of legal history 
will be molded to suit political beliefs and purposes. Jefferson, 
adopting the theory that the English common law in force in Amer- 
ica was the ancient pre-Norman law of Saxon England,8 could find 

support in the generalizations of certain English historians.9 But 
the American popularity of such a conception did not depend upon 
the British authorities which gave it support. The notion had an 
immediate appeal to a people eager to enjoy their newly won demo- 
cratic rights. Occasionally this Jeffersonian conception became 
the articulate justification for the contention that the jury should 
be allowed to determine for itself what the law, the people's law, 

8 See Waterman, Thomas Jefferson and Blackstone's Commentaries (1933) 27 
ILL. L. REV. 629, 640 et seq.; I WRITINGS OF JEFFERSON (Ford ed. 1892) 363-64; 3 
WORKS OF THOMAS JEFFERSON (Wash. ed. i854) 379. Compare the similar views of 

James Wilson, I WORKS OF JAMES WILSON (Andrews ed. I896) 445; charge to the 

jury in Henfield's Case, Fed. Cas. No. 6360, at IIO6 (C. C. D. Pa. 1793). For 
the most devastating and wittiest contemporary attack upon this view see William 

Sampson, arguing for the defendants in the Journeymen Cordwainers Case, Yates 
Select Cases III, II6-78 (N. . I809), DISCOURSE ON THE COMMON LAW (1823) 
passim. 

9 4 BL. COMM. *407 et seq.; FORTESCUE, DE LAUDIBUS (I6i6) cc. I6, I7. And see 

HOLDSWORTH, HISTORIANS OF ANGLO-AMERICAN LAW (1928) 34 et seq. 
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was.1? And if the democratic advocate could serve his client's in- 
terest by a reference to the splendid and popular simplicity of 
Anglo-Saxon practice, he could also arouse fears of tyranny by a 
reference to Jeffreys and Scroggs, those judicial scoundrels of later 
English years." Such interpretations of English legal history as 
these formed a colorful background against which American courts 
and lawyers during the nineteenth century considered the English 
data related to the problem of the jury's province in criminal cases. 
Most important were the story behind Fox's Libel Act and the 
terms of the Act itself.12 These offered support for both critics and 
defenders of the jury's rights. The Act provided that on the trial 
of an indictment or information for libel " the jury . . . may give 
a general verdict of guilty or not guilty upon the whole matter put 
in issue," with the proviso that the court or judge before whom the 
case was being tried " shall, according to their or his discretion, 
give their or his directions to the jury on the matter in issue . . . 
in like manner as in other criminal cases." On the one hand it was 
argued that this declaratory act expressly recognized that in all 
criminal cases the jury might find a verdict upon the whole matter 
in issue, including the law. On the other hand the defenders of 
judicial authority pointed out that the verdict in prosecutions for 
libel, as in other criminal cases, was to be found after the judge, if 
he saw fit to do so, had given his " directions " to the jury. 

We need not concern ourselves, at any length, with the merits of 
this dispute so far as it purported to describe the existent English 
law. The jury's friends, however disconcerting were the authori- 
tative English decisions,13 could find much support for their inter- 
pretation of the law when they turned to the arguments in favor of 

10 See WILLIAM DUANE, SAMPSON AGAINST THE PHILISTINES OR THE REFORMATION 
OF LAWSUITS (2d ed. 1805) 45, 93. 

11 See, e.g., counsel for appellant in Williams v. State, io Ind. 503, 5I4, 524-25 
(1858); counsel for defendant in State v. Croteau, 23 Vt. 14, 17-18 (1849); B. F. 
Hallett in 3 DEBATES AND PROC. OF THE MASS. CONST. CONV. OF I853 (1853) 447-48; 
BENJAMIN AUSTIN (" Honestus "), OBSERVATIONS ON THE PERNICIOUS PRACTICE OF 
THE LAW (I819) 56. 

12 3;2 GEO. III, c. 60 (1792); see io HOLDSWORTH, HISTORY OF ENGLISH LAW 
(I938) 672 et seq.; 2 STEPHEN, HISTORY OF CRIMINAL LAW (I883) C. 24. 

13 Fox's Libel Act has, of course, been held to make it the jury's duty to follow 
the court's instructions on all questions of law. Rex v. Burdett, 4 B. and Ald. 95, 
I3I (K. B. I820). See also Parmiter v. Coupland, 6 M. & W. Io5 (Ex. 1840); 
Blackburn, J., in Capital and Counties Bank v. Henty, 7 App. Cas. 741, 775 (1882). 
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the Act made by Fox, Earl Stanhope, Lord Loughborough, and the 
Marquis of Lansdowne.14 There were, of course, conflicting and 

opposing utterances of judges and statesmen, but it was not un- 
natural that many Americans preferred to follow the constitutional 

opinions of Erskine and Fox rather than those of Jeffreys and 
Mansfield.15 

In I 798, six years after the passage of Fox's Libel Act, the Con- 

gress of the United States adopted the Sedition Law.16 The legis- 
lative history of the law, like that of Fox's Libel Act, casts light, 
though somewhat fitfully, upon the prevalent conceptions of the 

proper scope of the jury's power in criminal cases.17 During the 
House debate on the Sedition Law an amendment was offered by 
William Claiborne of Tennessee to the following effect: " And in 
all cases arising under this act, the jury who shall try the cause, 
shall be judges of the law as well as the fact." Claiborne deemed 
this amendment desirable in order to avoid the danger that the 
hated English law of libel, as stated by Lord Mansfield, would be 

applied to take the ultimate question of guilt or innocence from the 

jury. Robert Goodloe Harper of South Carolina urged that 
" there could be no need of such an amendment. It was well known 

that, in this country, the jury were always judges of the law as well 

as the fact, in libels, as well as in every other case." Claiborne de- 

fended his amendment by asserting that the law of libel was very 
unsettled in this country. Nathaniel Smith of Connecticut then 

suggested that if the amendment was only intended to give the jury 
the power to declare the defendant guilty or not guilty it was wholly 

unnecessary. He suggested a danger, however: " This amendment 

proposes to give the juries a strange power indeed, viz: to be com- 

plete judges of law and fact, so that in case of any doubt as to 

legality of testimony, it would seem as if the jury were to be judges 
of the matter in dispute." James A. Bayard of Delaware, opposing 
the amendment, saw a further danger, one which we will find at the 

core of much that thereafter was to be said and done concerning the 

jury's asserted right. "Mr. B. said, the House had heard of a 

14 29 PARLIAMENTARY HISTORY (I817) 565, I044, I297, 1421. 
15 Algernon Sidney's Case, 9 How. St. Tr. 818 (K. B. 1683); The Dean of St. 

Asaph's Case, 2I id. 847, same case sub nom. King v. Shipley, 4 Doug. 73 (K. B. 

1783). 
16 Act of July 14, I798. I STAT. 596. 
17 8 ANNALS OF CONG. 2135 et seq. (1798). 

[Vol. 52 586 



JURIES AS JUDGES OF CRIMINAL LAW 

great deal about the liberty of speech and of the press, and much 
had been said about the constitutionality of this law; and he be- 
lieved the effect of this amendment would be, to put it into the 
power of a jury to declare that this is an unconstitutional law, in- 
stead of leaving this to be determined, where it ought to be deter- 
mined, by the Judiciary." 

Albert Gallatin then offered a further amendment to avoid the 
objections of Smith and Bayard " by introducing words showing 
clearly that its intention was only to declare that juries should have 
the same power to decide on the criminality of the act, which they 
had in other cases." Let the proposed amendment be amended to 
read " that the jury should have a right to determine the law and 
the fact, under the direction of the court, as in other cases." Gal- 
latin stated that the words which he suggested had been introduced 
into the Pennsylvania constitution of I790 in order to avoid the 
difficulties now anticipated.18 This proposed amendment was then 
adopted. The danger suggested by Smith was that the jury might 
claim the right to decide incidental questions concerning the ad- 
missibility of evidence; Bayard anticipated a similar claim as to 
the problem of constitutionality. Neither questioned expressly the 
propriety of allowing the jury to determine the ultimate legal ques- 
tion of the substantive meaning of the statute. Gallatin believed 
that the adoption of the Pennsylvania clause would avoid these 
difficulties. It seems unlikely, therefore, that the phrase " under 
the direction of the court, as in other cases," as used in the Sedi- 
tion Law was intended to refer at all to the problem of what weight 
the jury should give to the charge or instruction of the court as to 
the content and meaning of the law itself. If " under the direction 
of the court " did refer to the judge's charge or instruction, then 
Gallatin's explanation of the phrase suggests that, in his opinion 
at least, the jury was bound to follow the court's opinions only in 
matters concerning evidence and constitutionality. 

18 PA. CONST. (I790) art. IX, ? 7 contained a provision that ". . in all indict- 
ments for libels the jury shall have a right to determine the law and the facts, under 
the direction of the court, as in other cases." Nothing in the debates in the Pennsyl- 
vania constitutional convention eliminates any of the ambiguities of this phraseology. 
See PROC. AND MIN. OF THE CONV. FOR PA. CONST. (1825) 162, 174, 220-22, 274-79. 
The substance of these debates is described by Mitchell, J., in his concurring opinion 
in Commonwealth v. McManus, 143 Pa. 64, 85, 90-9I, 22 Atl. 761, 762, 763 (I89I). 
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It will be remembered that Fox's Libel Act contained the proviso 
that in trials for criminal libel the judge might give " his opinion 
and directions to the jury in the matter in issue . . . in like man- 
ner as in other criminal cases." The Pennsylvania clause, adopted 
two years previously, refers only to the " direction of the court." 
It is significant, furthermore, that the law of libel was, in England, 
assimilated in this regard to " other criminal cases," whereas in 
Pennsylvania libel proceedings were to be carried on as " in other 
cases." The terms of Fox's Libel Act, together with its legislative 
history, established, I believe, that the words " directions to the 
jury " referred directly to the court's charge or instruction on the 
ultimate matter in issue - the legal question of the defendant's 
guilt or innocence - and were not intended to safeguard the court's 
unquestioned authority to determine such incidental matters as the 

admissibility of evidence.19 Certainly the terms of the analogous 
clause in the Pennsylvania constitution and Federal Sedition Law, 
considered in the light of Albert Gallatin's remarks, suggest that 
its purpose was very different. Yet American judges have been 
satisfied to solve the ambiguities of their local statutory or consti- 
tutional provisions, traceable generally to the phrase in the Penn- 

sylvania constitution of I790, by considering the background of 
Fox's Libel Act.20 

The decision in which the principal American cases concerning 
the rights of the criminal jury are most carefully reviewed is Sparf 
and Hansen v. United States.1 In that case the Supreme Court 
was first called upon conclusively to dispose of a problem which 
for more than one hundred years had been discussed and litigated 
in the lower federal courts. The majority of the court, in a fifty- 

19 See 2 STEPHEN, HISTORY OF CRIMINAL LAW (I883) 346; I Twiss, LIFE OF 

LORD CHANCELLOR ELDON (1844) 206-07; IO HOLDSWORTH, HISTORY OF ENGLISH 

LAW (1938) 690-9I. 
20 Several of the charges in the impeachment proceedings brought against Mr. 

Justice Samuel Chase in I805 were based on his alleged interference with the right of 

criminal juries. Even the Justice admitted that the jury had an independent right to 

determine the ultimate question of the defendant's guilt. See REPORT OF THE TRIAL 

OF THE HON. SAMUEL CHASE (Evans ed. I805) 16, appendix at 12. It is somewhat 

ironical, in view of the congressional debates on the Sedition Act, that Chase was also 

condemned for refusing to allow counsel to argue to the jury that the act was un- 

constitutional, and for denying the jury's right to rule on the admissibility of evi- 

dence. See Third and Fourth Articles of Impeachment, id., appendix at 4. 
21 I56 U. S. 5I (I895). 
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five page opinion written by Mr. Justice Harlan, held that the jury 
is bound, in criminal as in civil cases, to follow the judge's instruc- 
tions on all matters of law. In a dissenting opinion of some 

seventy-three pages Mr. Justice Gray, with Shiras, J., concurring, 
elaborately and painstakingly examined the state and federal de- 
cisions concerning the question and determined that it was prefer- 
able, historically and politically, to acknowledge that the jury had 
a right in criminal cases to disregard the court's instructions. In 
these two opinions are repeated virtually all the arguments which 
other courts and lawyers had so laboriously fashioned to defend 
the conflicting positions; and the decision is the characteristic dis- 

position of the problem which the state courts had already made 
or were shortly to make. Mr. Justice Harlan could not deny the 
fact that in the federal courts until 1835, lower court judges and 

Justices of the Supreme Court, sitting on circuit, had time and 

again specifically instructed juries that they were " the judges both 
of the law and the fact in a criminal case, and are not bound by the 

opinion of the court .. ., 22 It was natural, in view of these 

early determinations, that the Supreme Court's final and authori- 
tative denial of the right be based more on principle than on prece- 
dent. There were, of course, decisions of state and federal courts 
in which the right was vigorously denied 23 - in none more vigor- 
ously than by Mr. Justice Story in United States v. Battiste.4 

22 Baldwin, J., in United States v. Wilson, Fed. Cas. No. I6,730 (C. C. E. D. Pa. 

I830). See also Henfield's Case, Fed. Cas. No. 6,360 (C. C. D. Pa. 1793); Charge 
to Grand Jury, 156 U. S. 715 (I792); Fries Case, Fed. Cas. No. 5,I26 (C. C. D. Pa. 

I799); Virginia v. Zimmerman, Fed. Cas. No. 16,968 (C. C. D. C. I802); United 
States v. Smith and Ogden, Fed. Cas. No. I6,342a (C. C. D. N. Y. i806); United 
States v. Poyllon, Fed. Cas. No. I6,o8I (D. C. D. N. Y. 1812); United States v. 

Hodges, Fed. Cas. No. I5,374 (C. C. D. Md. I815); United States v. Lynch, Fed. 
Cas. No. I5,648 (C. C. S. D. N. Y. I843). In the early years of the federal courts 
it was, apparently, not unusual even in civil cases to instruct the jurors that they were 
to judge the law. See Georgia v. Brailsford, 3 Dallas i (U. S. I794); Van Home v. 

Dorrance, 2 Dallas 304 (C. C. D. Pa. I795); Bingham v. Cabbot,3 Dallas I9 (U. S. 

I795). 
23 Reference will later be made to the principal decisions of state courts. Federal 

cases were: Stettinius v. United States, Fed. Cas. No. 13,387 (C. C. D. C. I839); 
United States v. Greathouse, Fed. Cas. No. 15,254 (C. C. N. D. Cal. 1863) ; United 
States v. Riley, Fed. Cas. No. 16,164 (C. C. S. D. N. Y. I864). See also Baldwin, J., 
in United States v. Shive, Fed. Cas. No. I6,278 (C. C. E. D. Pa. 1832). It is in- 

teresting to notice that the opinion of Judge Cranch altered between I802 and I839. 
Cf. Virginia v. Zimmerman, supra note 22, and Stettinius v. United States, supra. 

24 Fed. Cas. No. I4,545 (C. C. D. Mass. 1835). 
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That case, decided in I835, seems more effectively than any other 
decision to have deflected the current of American judicial opinion 
away from the recognition of the jury's right. Sixteen years later 
Mr. Justice Curtis, sitting in the same court, even more vigorously 
denied the jury's right.25 What I hope to add to the opinions of 
Mr. Justice Harlan and Mr. Justice Gray is not the citation of fur- 
ther authorities but the comparative consideration of the processes 
by which the early recognition of the jury's right has been de- 
stroyed.26 I shall first treat the decisions of some of those states in 
which the problem has not been substantially affected by statutory 
or constitutional provisions, and then consider the effect in other 
jurisdictions of an applicable statute or constitutional provision. 

COMMON-LAW DECISIONS 

In the minds of those American judges and lawyers who, shortly 
after independence from England was achieved, were confronted 
by the problem of setting suitable limits to the powers and rights 
of juries, the correct practice of English courts must have been 
of only secondary importance. Their conduct and their predilec- 
tions were most immediately influenced by the habits to which 
they had themselves become accustomed in administering the law 
of the separate colonies. Our very spotty knowledge of those 
habits makes the confident description of colonial practices im- 
possible. But in certain original and secondary sources there can 
be found indications of the accepted division of authority between 

25 United States v. Morris, Fed. Cas. No. I5,815 (C. C. D. Mass. 1851). Al- 
though Mr. Justice Story in the Battiste case had asserted that the Constitution 
would be violated if the jury were to determine questions of law, he did not expressly 
state what clause of the Constitution forbade it. Mr. Justice Curtis held it invalid 
under the clause preserving trial by jury inviolate. 

26 The only regrettable omission from the opinions is discussion of nonjudicial 
materials, such as debates in constitutional conventions. I shall later refer to some 
of these materials. For anyone interested in the development in New York, reference 
should be made to certain cases in Rogers City Hall Recorder not cited in any dis- 
cussion of the problem which I have seen, - cases indicating clearly that in the early 
years of the nineteenth century the New York judges very generally acknowledged 
the jury's right to decide questions of criminal law. See Noah's Case, 3 City Hall 
Rec. I3, 24-25 (I818); Gardner's Case, 5 id. 70, 71 (I819); Randall's Case, 5 id. I4I, 

I60 (1820); Goodwin's Case, 6 id. 9, I7 (I82I). See also People v. Teel, i Wheeler 
Cr. 199, 200 (N. Y. I823); People v. Bradford, id. 219, 221 (I823). For an important, 
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court and jury. We are told that in Connecticut, Rhode Island, 
New Hampshire, and Vermont the colonial judges exercised very 
limited powers in the trial of both civil and criminal cases.27 The 
judges in Rhode Island held office " not for the purpose of deciding 
causes, for the jury decided all questions of law and fact; but 
merely to preserve order, and see that the parties had a fair chance 
with the jury." 28 Similar practices were followed in other New 
England colonies.9 

While it is doubtless true that this more or less uniform procedure 
received patriotic justification in the growing antipathy of the 
colonists to royal officials,30 the basic explanation may well lie 
in the practical consideration that a large percentage of the judges 
were laymen.3' Lacking the professional qualifications which 
would have made their instructions convincing, it is not surprising 
that they surrendered to the jury the awkward responsibility of 
preferring one neighbor's claim to another's. It is, furthermore, 
not unlikely that in small agricultural communities a highly demo- 
cratic tribunal can adequately cope with matters which in other 
circumstances can more effectively be dealt with through a dis- 
creet separation of judicial powers. If, for these varying practical 
reasons, the colonists had become accustomed to the jury's exer- 
cising extensive powers in all cases, it is not surprising that despite 
changing circumstances the jury's independence in criminal cases 
was vigorously defended. Here the citizen was directly confronted 

by the force of government; his lively suspicion of all public offi- 

but heretofore unnoticed, colonial instance of the submission of legal questions to the 

jury, see Makemie's Tryal, 4 Force Tracts No. 4 (I706). See also the eloquently 
democratic remarks of Erastus Root in the New York constitutional convention of 
I82I. REP. PROC. CONV. (I82I) 496. 

27 Preface to I D. Chipman (Vt. 1824). See also DURFEE, GLEANINGS FROM THE 

JUDICIAL HISTORY OF RHODE ISLAND (1883) 43, 83. 
28 See I D. Chipman at i8, and Eaton, The Development of the Judicial System 

in Rhode Island (1905) I4 YALE L. J. I48, I53. 
29 See Witter v. Brewster, Kirby 422 (Conn. 1788); LOOMIS AND CALHOUN, THE 

JUDICIAL AND CIVIL HISTORY OF CONNECTICUT (I895) 163; Day, Preface in i Conn. 
xxiii (1848); 2 SWIFT, A SYSTEM OF THE LAWS OF CONNECTICUT (1796) 258-59. 

30 See DURFEE, op. cit. supra note 27, at 43; Smith, C. J., in Williams v. State, 
32 Miss. 389, 396 (I856); WHARTON, CRIMINAL LAW (7th ed. I874) ? 3263. 

31 See WARREN, HISTORY OF THE AMERICAN BAR (I9II) 2-28; BALDWIN, THE 
AMERICAN JUDICIARY (1905) 189; appendix to Addison's Reports i (Pa. 179I); 
Kane v. Commonwealth, 89 Pa. 522, 527 (1879). 
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cials might be somewhat alleviated if he could be assured that his 
guilt or innocence would be determined by his fellow citizens.32 

The Vermont court in I829 was presented with the question 
of the extent of the jury's right to decide the law in criminal cases. 
In State v. Wilkinson33 the defendant had argued below that the 
facts stated in the indictment did not constitute a wrong under 
the common law of Vermont. The trial judge had instructed the 
jury that although they were judges of the law in criminal cases 
they did not have authority to determine whether or not the in- 
dictment was valid. The supreme court of the state, with some 
hesitation, sustained the charge. The maxim that the jury in a 
criminal case is to judge the law and facts was reiterated as " a 
true principle of the common law " which is "peculiarly appro- 
priate to a free government." 34 Though the court found some in- 

consistency in the judge's charge it felt that the jury had been 
sufficiently apprised of its right to decide all questions of law 
other than the sufficiency of the indictment.35 

In State v. Croteau 36 the defendant's counsel had argued certain 

questions of law to the jury, but the lower court had instructed 
the jury that it was bound to take the law as given by the judge 
in his charge. The supreme court, Bennett, J., dissenting, held 
this to be error: " The opinion of the legal profession in this state, 
from the earliest organization of the government - certainly until 
a very recent period - has been almost if not quite uniform in 
favor of the new controverted right of the jury." 37 The court, 
after a detailed examination of English authorities, considered 
the recent opinions of Mr. Justice Story in the Battiste case and of 
Chief Justice Shaw in Commonwealth v. Porter 3 in which the 

jury's right had been denied, and found the decisions unsatis- 

factory in their failure to consider the purpose of the rule - the 
preservation of civil liberties against the undue bias of judges. 

Some few years later, at the trial of a murder case, a Vermont 

judge told the jury that the rule of some states and governments 
32 It was also believed that questions of criminal law were less complicated than 

those arising in civil litigation. See Gray, J., dissenting in Sparf and Hansen v. 
United States, I56 U. S. 5I, 173 (I894). 

33 2 Vt. 480 (1829). 36 23 Vt. 14 (I849). 
34 Id. at 488, 489. 37 Id. at 19-20. 

35 Cf. Daily v. State, io Ind. 536 (I858). 38 I0 Metc. 263 (Mass. I845). 
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that the jury were judges of the law in criminal cases appeared 
to him to be " a most nonsensical and absurd theory, but for the 
purposes of this trial we charge you that such is the law of this 
State." "9 The defendant objected to this " attempt of the judge 
to fly-blow the established law of the state." The supreme court 
held that the instruction did not constitute reversible error, and 
then indulged itself in a dash of ambiguous eloquence and mis- 
taken prophecy. The principle that the jury is to determine the 
law in criminal cases " is one of those great exceptional rules in- 
tended for the security of the citizen against any impracticable 
refinements in the law, or any supposable or possible tyranny or 
oppression of the courts." It has been claimed " as one of those 
great landmarks, . . . which . . . will always be likely to be 
characterized as an absurdity by the mere advocates of logical 
symmetry in the law, [but which] will nevertheless be sure in the 
long run to constantly gain ground, and become more and more 
firmly fixed in the hearts and sympathies of those with whom 
liberty and law are almost synonymous ... . 40 

Thirty-two years later, the same court, in State v. Burpee,41 de- 
termined that this " great landmark of liberty " was "contrary to 
the fundamental maxims of the common law . . ; contrary to 
the uniform practice and decisions of the courts of Great Britain, 
where our jury system had its beginning and where it matured; 
contrary to the great weight of authority in this country; contrary 
to the spirit and meaning of the constitution of the United States; 
repugnant to the constitution of this State; . . ." The method by 
which the court overruled the Croteau case is an important indi- 
cation of the technique by which established rules may be over- 
thrown. The court quoted Section 689 of the Revised Laws of 
I88I, providing that " so much of the common law of England as 
is applicable to the local situation and circumstances, and is not 

repugnant to the constitution or laws, shall be law in this state." 
Because of this statute, " to establish that jurors have such right, 
it must appear that it existed at common law, and that it is not re- 

39 State v. McDonnell, 32 Vt. 491, 523 (i86o). 
40 Redfield, C. J., id. at 531-32. 
41 65 Vt. I, 34-35, 25 Atl. 964, 974 (1892). For the vagaries of the Vermont 

court between the Croteau and Burpee cases, see State v. Hopkins, 56 Vt. 250, 263 

(I883), and State v. Meyer, 58 Vt. 457, 3 Atl. 195 (i886). 
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pugnant to our constitution and laws." No consideration is given 
to the question whether any doctrine of English common law on 
this matter had been found, during earlier years, to be applicable 
to the local situation. The judges who decided the Croteau case 
had erred in believing that at common law the jury's power was 
acknowledged to be a right; because the right was not recognized 
by the common law of England it could not be legitimate Vermont 
law.42 Such is the delicate process of reception. 

The decision was not, to be sure, based exclusively on English 
common-law precedents. The point which had been made in the 
earlier cases, that the jury's right should be preserved as a safe- 
guard against the judiciary, was undermined by the assertion that 
in this democratic country " our judges are the servants of the 
people." The court was able, of course, to strengthen its position 
by referring to recent decisions in other states in which previous 
holdings in accord with the Croteau case had been overruled. It 
was also determined that the Croteau case was repugnant to those 
clauses of the state constitution which guarantee that every person 
shall have a certain remedy for all wrongs, conformably to the laws, 
and that he shall not be " deprived of his liberty, except by the 
laws of the land .... ." And to allow the jurors to judge the law 
in criminal cases would give them the right to decide upon ques- 
tions of constitutionality. That, very clearly, would be an unde- 
sirable invasion of the court's province. 

In addition to Gallatin's explanation of the Pennsylvania consti- 
tutional provision,43 there is local testimony indicating that the 

jury's right to make an independent determination of matters of 
law was recognized and accepted in the early years of the state. 
Concerning the colonial period our information is scanty. Upon 
occasions, even in civil cases, questions of law were determined 
by the jury.44 There is no reason to suppose that the practice in 
criminal cases differed. As early as I692 the court in a trial for 
seditious libel left the whole question of guilt, including that of 

42 Cf. Clement v. Graham, 78 Vt. 290, 303, 63 Atl. I46, 149 (I906), and Uni- 
versity of Vermont v. Ward, I04 Vt. 239, 251, 158 Atl. 773, 778 (I932). 

43 CONST. (I790), art. 9, ? 7. See supra, pp. 587-88. 
44 See Lessee of Albertson v. Robeson, i Dallas 9 (1764); Boehm v. Engle, id. 15 

(1767); Lessee of Proprietary v. Ralston, id. i8 (1773); Anonymous, id. 20 (I773). 
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whether the publication was seditious, to the jury.45 In testifying 
at the Chase impeachment, Edward Tilghman stated that the usual 

practice in Pennsylvania was for judges to inform the jurors" what, 
in the opinion of the court, was the law, but that the jury were the 

judges of the law and the fact." 46 James Wilson in his Law Lec- 

tures, delivered in Philadelphia in I790-9I, also conceded that 

right to juries.47 The first Pennsylvanian unqualifiedly to oppose 
this position was Judge Alexander Addison. In his charges to the 

grand jury and in a number of decisions 48 he vigorously repudiated 
the notion that the jurors could properly disregard the court's in- 
structions. But because his Americanism was thoroughly dis- 
credited by successful impeachment proceedings,49 it is doubtful 
whether Addison's views were politically persuasive. 

We have little evidence of the general practice followed in the 
conduct of criminal prosecutions during the first half of the nine- 
teenth century.5? In 1845 Judge Rogers, in Sherry's Case, spe- 
cifically advised the jury that their duty was " to receive the law 
for the purposes of this trial from the court." 5 In I879, however, 
the supreme court of Pennsylvania, in Kane v. Commonwealth, 
indicated that such an instruction was erroneous. " The power of 
the jury to judge of the law in criminal cases is one of the most 
valuable securities guaranteed by the Bill of Rights." 52 But later 
in the same year modification began. A jury had been instructed 
that, although they had a right to decide the law, their only safe 
course was to accept the court's interpretation of the law, for un- 
less they did that there was no way in which an erroneous verdict 
could be corrected. This instruction was held to be proper.53 It 

45 Proprietor v. Keith, Pennypacker Pa. Col. Cas. II7, I35, 138 (1692). 
46 REPORT OF THE TRIAL OF THE HON. SAMUEL CHASE (Evans ed. I805) 27. 
47 i WORKS OF JAMES WILSON (Andrews ed. 1896) IO; 2 id. 217-27. 
.48 See appendix to Addison's Reports, 53-63, 73, 197-98; Pennsylvania v. Bell, 

Addison's Reports, I56, I60-6I (793) ; Pennsylvania v. M'Fall, id. 255, 257 (I794). 
49 See THE TRIAL OF ALEXANDER ADDISON (Lloyd ed. I803). For a character- 

istically biased account of the impeachment, see 3 BEVERIDGE, THE LIFE OF JOHN 
MARSHALL (1919) 163-64. 

50 In Commonwealth v. VanSickle, Brightly 69, 73 (I845), and Commonwealth 
v. Harman, 4 Pa. 269 (1846), the court seems to have assumed that the jury was 
bound to accept the law as given in the judge's charge. 

51 See WHARTON, HORIICIDE (2d ed. I875) 72I, 722. 
52 89 Pa. 522, 527 (I879). 
53 Nicholson v. Commonwealth, 91 Pa. 390 (I879). 
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still was possible, however, for the court in 1885 to repeat the 
familiar dictum that in a capital case the jurors " are not only 
judges of the facts . . . but also of the law." 54 But in Common- 
wealth v. McManus,55 decided in I891, it became evident that the 
traditional rule was undergoing the usual process of interpretation. 
The court below had reminded the jurors that they had the consti- 
tutional right to decide the law, but cautioned them that they had 
been sworn to decide the case on the law and the evidence, and that 
the court's statement of the law is the best evidence of what the 
law is. The supreme court unanimously approved the charge. 
In subsequent decisions the court has further clarified the " ex- 
planation " of the Kane case given in Commonwealth v. McManus. 
Finally it has been stated that " it is the duty of the jury to take the 
law from the court to the same extent in a criminal case as in any 
other, and the trial judge can properly so instruct . . .. 56 

THE EFFECT OF STATUTES AND CONSTITUTIONS 

The decisions so far discussed have not, save perhaps in Penn- 
sylvania, been directly affected by the provisions of local statutes 
or constitutions. In Maine, New Hampshire, New York, and Vir- 
ginia the direction of the cases was the same and was similarly 
free from legislative and constitutional influence.57 Because, how- 

54 Hilands v. Commonwealth, iii Pa. i, 5, 2 Atl. 70, 72 (1885). 
55 143 Pa. 64, 21 Atl. ioi8 (1891). 
56 Commonwealth v. Bryson, 276 Pa. 566, 120 Atl. 552 (1923). See also Com- 

monwealth v. Castellana, 277 Pa. 117, 12I Atl. 50, 51 (1923). 
57 In I841 the Supreme Court of Maine held that the jury in a criminal case had 

a right to disregard the court's instructions on matters of law. State v. Snow, 18 
Me. 346. In i865 the court decided that this rule was contrary to reason and fitness, 
to fundamental principles of the common law, to the vast weight of judicial authori- 
ties, and to the constitution. State v. Wright, 53 Me. 328. 

Pierce v. State, 13 N. H. 536 (1843), reversed colonial practice and denied the 
jury's right. 

When the New York court of appeals, in 1863, decided that the jury in criminal 
cases must follow the court's instructions in matters of law [Duffy v. People, 26 N. Y. 
588], it did not have to overrule or explain away its own earlier decisions, for the 

question had not previously been directly presented to it. In People v. Crosswell, 
3 Johns Cas. 336 (I804), the court had been evenly divided, and because the ques- 
tion was one of libel, the opinion of those judges who sustained the jury's right to 
decide the legal questions was explicable on special grounds. That the concurrence 
of Judge Thompson did not indicate his approval of the jury's right in other cases 
than libel is indicated by his homely response to counsel's request, in another criminal 
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ever, the process of development was there less explicitly enunci- 
ated, it seems desirable to pass to a consideration of the jurisdic- 
tions where the courts were forced to take account of the express 
provisions of statutes or constitutions.58 

case, that the jurors were to judge the law. "I shan't; they ain't," are the simple 
words which he is said to have used in denying the request. WHARTON, CRIMINAL 
LAW (7th ed. 1874) ? 3269; see also Parker, C. J., in Pierce v. State, I3 N. H. 536, 
564-65 (I843). It is reasonably clear, however, that the lower courts of New York 
during the first thirty years of the century did generally leave questions of law to the 
decision of juries in all criminal cases. In addition to the cases cited supra note 26, 
see Walworth, J., in People v. Thayers, i Parker Cr. 595 (I825), and People v. Videto, 
id. 603 (1825). But see People v. Finnegan, id. 147 (1848), and Safford v. People, 
id.474 (I854). 

The early practice in Virginia is not clear, but there is evidence that the jury had 
the right to determine questions of criminal law. See Davenport's Case, i Leigh 588 
(1829) ; Garth's Case, 3 Leigh 76I (I827); Doss' Case, I Gratt. 557 (I844); Dance's 
Case, 5 Munf. 349, 363 (i8i7); Baker v. Preston, Gilmer 235, 303 (1821). For 
Jefferson's opinion accord, see his Notes on Virginia in 8 WORKS OF THOMAS JEFFER- 
SON (Wash. ed. 1854) 372, and his letter of April 24, I816, to Dupont de Nemours, 
6 id. at 589. See also Note (1831) 6 AM. JURIST 237, 239. It was held, however, in 
Dejarnette v. Commonwealth, 75 Va. 867 (I88I), that the jury must follow the in- 
structions of the court in criminal cases. Cf. Brown v. Commonwealth, 86 Va. 466, 
Io S. E. 745 (I890). 

58 For economy of space I omit detailed consideration of the Louisiana decisions, 
which were greatly affected by statutory and constitutional provisions. In early 
years the juries, by statute, were made judges of law in both civil and criminal cases. 
See Bostwick v. Gasquet, io La. 80 (1836); Spofford v. Pemberton, 12 Rob. 162 
(I845); State v. Scott, ii La. Ann. 429 (I856). Until I87I the supreme court of 
the state emphatically reiterated that in criminal cases the jury had not only the 
power but the right to disregard the judge's instructions. See State v. Scott, ii La. 
Ann. 429 (I856); State v. Ballerio, ii La. Ann. 8I (1856); State v. Jurche, 17 La. 
Ann. 71 (1865); State v. Saliba, i8 La. Ann. 35 (i866). Modification began, how- 
ever, in State v. Tally, 23 La. Ann. 677 (I871). In 1878 Manning, C. J., concurring, 
objected to " the legal heresy," recently grown up, of instructing criminal juries that 
they had the power to disregard the court's opinions without adding that " the ex- 
ercise of this power is itself a moral wrong." State v. Johnson, 30 La. Ann. 904, 905, 
906. In I879 the constitution was amended to provide, in ? I68, that " the jury in all 
criminal cases shall be the judges of the law and of the facts on the question of 
guilt or innocence, having been charged as to the law applicable to the case by the 
presiding judge." In Ford v. State, 37 La. Ann. 443, 465 (I885), the court held that 
by this provision the framers of the new constitution " merely proposed to incor- 
porate in the organic law a principle steadily enforced in our jurisprudence since the 
dawn of its existence." The trial judge had correctly instructed the jury that it was 
bound to follow the law as given by the court. See accord: State v. Vinson, 37 La. 
Ann. 792 (i885); State v. Menard, IIo La. I098, 35 So. 360 (I903). 

I also omit detailed treatment of the Georgia decisions, although they are of con- 
siderable interest. The constitution of 1777 in article 41 provided that "the jury 
shall be judges of law, as well as of fact" and forbade the finding of special verdicts. 
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It has been said, with some native pride, that the decisions of 
the Tennessee supreme court from 1834 to i86i constitute "a 
body of jurisprudence as fair to look upon as Apollo Belvidere, 
a structure of judicial decisions as strong as a pyramid, as sym- 
metrical as a Campanile, as faultless as the Parthenon." 59 De- 
spite these words the decisions of no state present a more con- 
fusing development of doctrine concerning our central issue than 
do those of Tennessee. In a comparatively early case, Chief 
Justice Catron held that a criminal jury should be instructed that 
from all the evidence " taken in connection with the law as laid 
down by the court " they must be convinced of the defendant's 
guilt.60 The case of McGowan v. State 61 was the first which 
directly presented the question of the propriety of an instruction 
that the jury must accept as accurate the court's statement of the 
law. The provision of the state's constitution that " in all prosecu- 
tions for libel, the jury shall have a right to determine the law and 
the facts, under the direction of the court, as in other criminal 
cases," was cited to show that the jury's right in all criminal cases 
had constitutional sanction. Despite this plea the supreme court, 
in words at least, sustained the trial court's instruction, reversing 
the case, however, on other grounds. The formal approval of 
the charge was put in such disapproving terms, however, that 
defendant's counsel must have felt that his eloquence had not 

The constitution of 1789 contained no analogous provision, but in 1833 it was pro- 
vided that in every criminal case " the jury shall be judges of the law, and the fact, 
and shall in every case give a general verdict of 'guilty' or 'not guilty.' " PENAL 
CODE OF 1833, I4th Division, ? i6; PRINCE, DIGEST OF THE LAWS OF GEORGIA (2d ed., 
1837) 660. Until i870 the jury's right to make independent decisions on questions 
of criminal law was acknowledged. See Ricks v. State, 16 Ga. 600 (1855); McGuffie 
v. State, I7 Ga. 497 (1855); McPherson v. State, 22 Ga. 478 (1857); Dickens v. 

State, 30 Ga. 383 (i860). In 1870, however, Brown v. State, 40 Ga. 689, held that 
the jury must accept the law from the court. This decision was thereafter followed, 
though with some reluctance, and continues to represent the law of Georgia despite 
a constitutional amendment in I877 providing that the jury " in all criminal cases, 
shall be judges of the law and the facts." GA. CONST. (I877) ff I, ? 2 of Bill of 

Rights. For decisions before and after this amendment, see Anderson v. State, 42 Ga. 

9 (1871) ; Smith v. State, 49 Ga. 482 (I873); Merritt v. State, 52 Ga. 82 (I874); 
Hooper v. State, 52 Ga. 607 (1874); Hill v. State, 64 Ga. 453 (I880); Robinson v. 

State, 66 Ga. 517 (I88I); Rouse v. State, 136 Ga. 356, 71 S. E. 667 (I9II). 
59 Remarks of Judge Ingersoll, quoted in CALDWELL, SKETCHES OF THE BENCH 

AND BAR OF TENNESSEE (1898) I37. 
60 Coffee v. State, 3 Yerger 283, 286 (1832). 
61 9 Yerger I84 (I836). 
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been entirely wasted. The trial court, though its error was not 
reversible, had expressed itself " somewhat too strongly "; it was 
"highly proper " for the jury to accept the law as expounded 
by the court, " unless in their conscience they believed him to be 
wrong." 62 

One year later the court was confronted with a charge that " the 
jury are the judges of the law as it applies to the facts . . . , but 
the court is the proper source from which they are to get the law, 
in other words, they are the judges of the law as well as the facts, 
under the direction of the court." The supreme court sustained 
the instruction,63 saying that it was consistent with the McGowan 
case. 

In 1852 the rule seemed, in a burst of democracy, to approach 
simplicity. The court below had advised the jury that they were 
the judges of law as well as facts and that the judge was to be 
considered a witness as to what the law is, and that if they dis- 
believed him they might disregard his testimony. The defendant 
objected that the judge had given undue weight to his own opinion. 
The supreme court, nevertheless, sustained the charge, finding 
the jurors might disregard his opinion on the law if they did not 
believe it to be accurate.64 In 1874 and 1875 it was established 
that the jury had the same right in misdemeanors as in felonies 
to judge the law, regardless of the court's instructions.65 In the 
first of these cases there was, however, a long dissenting opinion, 
concurred in by two judges. The dissenters believed " the whole 
doctrine as generally given in charge by judges to be wrong, 
and unsupported by the constitution, or sound principles of law 
and policy . . ." 

A few years later a trial court, after giving a correct instruction 
as to the substantive law of murder, had charged the jury that they 
were the judges of the law. Defendant's counsel objected, claim- 
ing that the instruction gave the jury too broad a power. The su- 

preme court held that the instruction was erroneous, but that it was 

62 
9 Yerger at I94-95. 

63 Dale v. State, io Yerger 551, 555 (1837). 
64 Nelson v. State, 2 Swan 482 (1852). Accord: Poole v. State, 2 Baxter 288 

(1872) ; cf. Butler v. State, 7 Baxter 35, 36 (1872). 
65 Withers v. State, i Shannon 276, 3 Legal Rep. io6 (1874); Derman v. State, 

i Shannon 374, 3 Legal Rep. 184 (I875). 
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not prejudicial because the court's statement of the substantive 
law of murder had been correct.66 The court acknowledged that 
"the language of several opinions heretofore delivered by able 

judges of this court seem well to sustain, at any rate to lead to the 
conclusion that the rule announced was substantially correct." 
But " such expressions were inadvertently uttered .. " Thus 
the Tennessee court followed the contemporary trend of Ameri- 
can courts away from the traditional American view. 

The court found the probable basis for the earlier erroneous 
view to be that provision in the constitution of 1834 concerning the 

jury's right to determine the law in prosecutions for libel, " under 
the direction of the court, as in other criminal cases." An exami- 
nation of the background of Fox's Libel Act satisfied the court that 
Parliament had intended to give the jury in prosecutions for libel 
the same rights which they had in other criminal cases. Further- 
more, the language of the act indicated that the jury in all prose- 
cutions was to accept as conclusive the court's direction in matters 
of law. It may well be that this was an accurate interpretation of 
the purposes of Fox's Libel Act, but the court failed entirely to 
consider whether the provision in the Tennessee constitution de- 
rived from that statute. The libel clause in the Tennessee consti- 
tution of 1796 67 had been a verbatim repetition of the clause in 
the Pennsylvania declaration of rights.68 By itself this fact 
would seem conclusively to show that the Tennessee clause had an 
American and not a British origin. In 1834, however, the consti- 
tutional provision had been amended by the addition of the one 
word " criminal." 69 Although the court made no reference to this 
change, it might have been argued that the addition of the word 
" criminal" made an examination of the background of Fox's 
Libel Act appropriate in determining the meaning of the clause. 

The court's vigorous condemnation of the older rule did not, 
however, seem effectively to lay the ghost of the democratic heresy. 
In 1898 Ford v. State revived much of the confusion of the I830's. 
The supreme court now announced that it had " nowhere gone so 
far as to say that in criminal cases the Court is the judge of the 

66 Harris v. State, 7 Lea 538, 544 (i88i). 
67 Art. II, ? I9. 
68 See p. 587, supra. 
69 CONST. (1834) art. I, ? 19. See JOURNAL OF THE 1834 CONVENTION (I834) 312. 
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law .... [The Constitution] has been uniformly held to make 
the Court not the judge of the law." But the jury cannot properly 
disregard the judge's instructions " and should take the law, as far 
as given by the Court, as the law of the case, and not assume to set 

up any knowledge of their own as against his." 70 In I929 the ac- 
tual operation of the uncertain rule became more evident when the 
court sustained the refusal of a trial judge to advise the jury that 
it might judge the law in criminal cases. " We cannot conceive of 

any prejudice resulting to the plaintiff in error from this omission, 
in view of the absence of any reasonable controversy as to his guilt 
or as to the merits of the prosecution." T7 

We have already briefly considered the colonial practices in Con- 
necticut which tended to the recognition of the jury's right to de- 
termine matters of law. In 1672 the judges had been given the 
power to " direct the jury to find according to the law," 72 but dur- 
ing the later colonial period the judges would simply state to the 
jury the substance of counsel's conflicting claims without express- 
ing any opinion as to the law involved in the issue.73 And the Re- 
vised Laws of 1702 did not contain the quoted provision from the 
laws of 1672. In a civil case decided in 1788 the plaintiff, against 
whom the jury had returned a verdict, moved in arrest of judg- 
ment, complaining that " the jury had mistaken the law and evi- 
dence in the case." The motion was denied: " It doth not vitiate 
a verdict, that the jury have mistaken the law or the evidence; for 
by the practice of this state, they are judges of both . . . ." 7 

In I807 the legislature gave to the supreme court of errors the 
rule-making power,75 and a rule was immediately adopted provid- 
ing that " the presiding judge, in charging the jury, shall state to 
them the several points of law which may arise, and declare to them 
the opinion of the court thereon." 76 Apparently the rule applied to 
both civil and criminal cases. In 1812 a statute was passed pro- 

70 IOI Tenn. 454, 457, 458, 47 S. W. 703, 704 (I898). 
71 Stroud v. State, 159 Tenn. 263, 27I, 17 S. W.(2d) 899, 90o (I929) ; cf. Butler 

v. State, 7 Baxter 35, 36 (I872). 
72 REVISION OF I672, p. 37. This does not say, of course, that the jury must take 

the law to be as stated by the court. 
73 See supra note 29. 
74 Witter v. Brewster, Kirby 422, 423 (Conn. I788). 
75 See REVISION OF I8IO, pp. 2I8, 221. 76 3 Day 28. 
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viding that it should be the duty of the judge of the superior, city, 
and county courts, " in committing any cause, whether civil or 
criminal to the jury, to state to them their opinion as to the law aris- 
ing in the case . . . ." In the I82 Revision of the Laws of Con- 
necticut there appeared two provisions 78 concerning the division 
of authority between court and jury. One, applying to civil cases 
only, provided that it should be the duty of the court " to decide 
all questions of law arising in the trial of a cause, and in committing 
the cause to the jury, to direct the jury to find accordingly. . ."; 
the other, referring only to criminal cases, made it the duty of the 
court to state their opinion to the jury, upon all questions of law, 
arising in the trial of a criminal cause, and to submit to their con- 
sideration both the law and the facts, without any direction how 
to find their verdict." 

Needless to say, these statutes were of basic importance in nine- 
teenth century discussion of the extent of the jury's rights.79 Per- 
haps because of the apparently obvious meaning of the provisions, 
the supreme court was not directly presented with the question 
of the jury's rights in criminal cases until I873, when State v. 
Buckley 80 was decided. There the defendant contended that the 
liquor statute under which he was prosecuted was unconstitutional. 
The trial court had submitted the constitutional question to the 
jury, pointing out, however, that the judges of the supreme court 
in another case had determined that the statute was valid. The 
defendant had excepted to this charge, but the supreme court 
held that the judge had not violated the statutory provision. A 
similar instruction as to the constitutionality of the liquor laws 
was approved seven years later in State v. Thomas; 81 and in 
State v. Hoyt 82 it was held that counsel for the defendant in a 
murder case might read decisions of the supreme court to the jury. 

77 Public Acts of 1812, p. io6; cf. Bartholomew v. Clark, i Conn. 472 (i8i6). 
78 Tit. 2, ? 54; tit. 22, ? 112. (Italics added.) 
79 Two provisions of the Constitution of 1818 were also considered relevant: ? 7 

of the Declaration of Rights providing that in prosecutions for libel the jury should 
have the right to determine the law and the facts under the direction of the court; 
and the provision that "the right of trial by jury shall remain inviolate" (art. I, 
? 2I). 

80 40 Conn. 246 (1873). 
81 47 Conn. 546 (i88o). 
82 46 Conn. 330 (1878). The court said that because the jury had the statutory 
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In I894, however, the court uncovered a number of previously 
forgotten decisions in which approval had been given to instruc- 
tions advising the jury that if they found the facts stated in the 
indictment or information to be true they must find the defendant 

guilty.83 In those cases the court had not discussed the issue raised 

by Section 1630 of the General Statutes 84 for the very simple 
reason that they had been decided before the quoted statute had 
been adopted. In I894, however, State v. Fetterer 85 came before 
the court on the defendant's exception to a charge that if the 

jury found the facts which had been alleged by the prosecution 
to be true, they must return a verdict of guilty. The court ap- 
proved the instruction, saying that it had been sustained in 1811 

and that Section I630, when passed in 82 I, was intended to bring 
Connecticut practice into line with the common law. 

In State v. Main s8 the court below had charged the jurors that 
Section I630 made them the judges of the law in criminal cases, 
that in the court's opinion the statute was constitutional, that al- 

though the jurors were the judges of the law they could not dis- 

regard the law, and that it was for the jury to say " on all the evi- 

dence, and under the law as they should find it to be, and as they 
conscientiously believed it to be, whether the accused was guilty 
or not guilty." The supreme court found the charge objectionable, 
but vigorously repudiated the theory that the jury had any right 
to determine constitutional questions. The Buckley and Thomas 
cases were dismissed by saying that although they seemed to al- 
low constitutional questions to go to the jury, the distinction be- 
tween questions of constitutional law and the usual questions of 
substantive law had not been considered. 

But what could be said of the statute which had theretofore 
been assumed to give the jury the right to decide the questions 
of law in criminal cases? " The effect of the statutory provision 

power to determine the law, counsel could inform them of the relevant decisions of 
the supreme court. 

83 State v. Carrier, 5 Day I3I (I8I) ; State v. Smith, 5 Day I75 (i81) ; State 
v. Ellis, 3 Conn. I85 (1819). 

84 GEN. STAT. (I888) ? I630 was the same provision concerning criminal cases 
as REV. LAWS (i82I) tit. 22, ? II2. The 1821 provision concerning civil cases was 
contained in GEN. STAT. (i888) ? IIOI. Cf. note 78, supra. 

85 65 Conn. 287, 32 Atl. 394 (1894). 
86 69 Conn. 123, 37 Atl. 8o (1897). 
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in the Revision of I82I, by which it was sought to give proper 
effect to the declaration of rights in this particular, was probably 
not fully apprehended by those who penned them." The express 
provision that questions of law should be left to the consideration 
of juries " was not intended to narrow the functions of the court, 
but rather to enlarge them." The constitution in providing that 
the right of trial by jury should remain inviolate was not designed 
to protect trial by jury as known under the colonial government. 
At that period, and as then recognized in Connecticut, it had lost 
"its native strength and dignity." The constitution preserved 
the essential characteristics of trial by jury " as they existed at 
common law." Judge Hammersley, in a concurring opinion, said 
that the court, instead of limiting its repudiation of the jury's 
right to matters of constitutional law, should abandon any sug- 
gestion that the jury could ever rightfully disregard the court's 
instructions. 

In 1902 a unanimous court followed Judge Hammersley's lead: 87 

the decision in the Sparf case,88 was thought to be a wise and 
proper solution of the perplexing problem. Concerning the statu- 
tory provisions, Judge Hammersley elaborated the analysis which 
he had suggested in his concurring opinion in the Main case. Al- 
though the statutes provided, on the one hand, that in civil cases 
it was the duty of the court to decide all questions of law and to 
direct the jury to find in accordance with the law as stated by the 
judge, and, on the other hand, that in criminal cases it was the 
court's duty to state its opinion on all matters of law, leaving both 
law and fact to the jury's consideration, " the full definition appli- 
cable to all cases is given under the head of civil cases." And thus 
was the story brought to its expected conclusion. In I9I8 the 
legislature of Connecticut ratified the court's final disposition by 
providing that " the court shall decide all issues of law and ques- 
tions of law arising on the trial of criminal causes ... . s 

89 

The procedure of the colonial courts in Massachusetts was not, 
by any means, as favorable to the uncontrolled right of the jury 
to determine matters of law as it was in the neighboring New Eng- 

87 State v. Gannon, 75 Conn. 206, 52 Atl. 727 (I902). 
88 I56 U. S. 5I (I895). 
89 See GEN. STAT. (I930) ? 6486. 
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land colonies. In the very careful note to Erving v. Cradock in 
Quincy's Reports,90 a number of decisions and statutes in which 
the right was apparently asserted are collected. The question 
does not appear to have been conclusively settled by accepted 
practice before the Revolution. That the profession was aware 
of the issue is evident, however, from certain passages in John 
Adams' Diary for February 2, I771. Adams opens his discussion 
of the matter by stating the accepted proposition that the jury 
possesses the power to determine a question of law regardless 
of the court's instruction. This power is exercised by returning a 
general verdict. But, Adams asked, if the judges should give in- 
structions to the jury which run counter to the fundamental prin- 
ciples of the British constitution " is a juror obliged to give his 
verdict generally, according to this direction or even to the fact 
specially, and submit the law to the court? Every man, of any 
feeling or conscience, will answer, no. It is not only his right, but 
his duty, in that case to find the verdict according to his own best 
understanding, judgment, and conscience, though in direct opposi- 
tion to the direction of the court. . . . The English law obliges 
no man . . . to put his faith on the sleeve of any mere man." 9 

In i808 Samuel Dexter was defending a client charged with vio- 
lation of the hated Embargo Law.92 Judge Davis, of the federal 
district court, had instructed the jury that the law was constitu- 
tional. Dexter " persisted in arguing the question of constitution- 
ality to the jury, notwithstanding the remonstrances of the Bench. 
At length Judge Davis under some excitement, and after repeated 
admonitions, said to Mr. Dexter, that if he again attempted to raise 
that question to the jury, he should feel it his duty to commit him 
for contempt of Court. A solemn pause ensued, and all eyes were 
turned towards Mr. Dexter. With great calmness of voice and 
manner, he requested a postponement of the cause until the follow- 

90 Pp. 553, 558-72. 
91 2 LIFE AND WORKS OF JOHN ADAMS (C. F. Adams ed. I856) 253-55; REPORT 

OF THE TRIAL OF THE BRITISH SOLDIERS (I824) 44-45, I27-28. 
92 United States v. The William, Fed. Cas. No. I6,700 (D. C. D. Mass. I8o8). 

See the account of the trial in I WARREN, HISTORY OF THE SUPREME COURT OF THE 
UNITED STATES (I926) 342 et seq. Joseph Story appeared in the case in favor of the 

Embargo Law. Perhaps the experience which he had in this case with the jury's 
determination of constitutional questions may explain in part his later decision in 
United States v. Battiste, Fed. Cas. No. I4,545 (C. C. D. Mass., 1835), 
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ing morning. The judge assented. ... On the following morn- 

ing . . . Mr. Dexter arose, and facing the Bench, commenced 
his remarks by stating that he had slept poorly and had passed a 
night of great anxiety. He had reflected very solemnly upon the 
occurrence of yesterday. ... No man cherished a higher respect 
for the legitimate authority of those tribunals before which he was 
called to practice his profession; but he entertained no less respect 
for his moral obligations to his client. ... He had arrived at the 
clear conviction that it was his duty to argue the constitutional 
question to the jury . . . , and that he should proceed to do so, 
regardless of any consequence." 9 Dexter made his argument and 
secured an acquittal despite the very obvious fact that the defend- 
ant had violated the terms of the statute. 

In the same year the legislature of Massachusetts adopted a 
statute providing that petit juries should have the right to " de- 
cide at their discretion, by a general verdict, both the fact and the 
law, involved in the issue; or to find a special verdict or a general 
verdict, subject to the opinion of the court on a case or point stated 

. . 4 This statute seems never to have been interpreted by the 
supreme judicial court, but it must have been an important ele- 
ment in the practice of the lower courts during the period of its 
operation, until 1836. No decision of the supreme judicial court 
before 1825 touched directly on the issue of what limits were to be 
set to the jury's rights. In that year, in Commonwealth v. Bland- 
ing,95 the court gave tacit approval to a charge in a prosecution for 
libel by which the jurors were instructed that " they were bound to 
decide according to the law as actually established, whatever might 
be their opinion of its policy; and that unless they knew the law 
to be otherwise, they ought to receive it from the judge. .. . 
Five years later, in Commonwealth v. Knapp,96 the defendant's 
counsel had argued to the jury that in capital cases they were the 
judges of the law, and that despite the fact that the court had al- 
lowed the defendant's confession to be admitted in evidence, they 

93 LUCIUS MANLIUS SARGENT (" SIGMA "), REMINISCENCES OF SAMUEL DEXTER 

(I857) 60-6i, quoted in I WARREN, HISTORY OF THE SUPREME COURT OF THE UNITED 

STATES (1926) 346n. 
94 The statute, enacted on March 12, i808, appears as c. I39, Laws of I807. It 

was repealed by c. 7, Acts of 1836. (See 13 LAWS OF MASS., 582, 6o8.) 
95 3 Pick. 304, 305 (1825). 
96 Io Pick. 477 (I830). 
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should reject it as incompetent. At the trial Mr. Justice Putnam, 
of the supreme judicial court, in repudiating this suggestion, seems 
clearly to acknowledge that the ultimate question of law upon 
which depended the question of guilt or innocence might rightfully 
be determined by the jury independently of the judge's opinion. 
Several other decisions of the same period indicate that the courts 
of Massachusetts had now given recognition, though of an ill- 
defined sort, to the jury's right.97 

In the 840's, before the Massachusetts court had put its opinion 
in conclusive terms, political issues began deeply to affect the prob- 
lem. To a large and articulate portion of the community the recent 
liquor licensing laws seemed clearly to violate constitutional prin- 
ciples.98 It was not unnatural that aggressive lawyers in a com- 
munity which still remembered Samuel Dexter's alert and effective 
stand against legislative tyranny should seek, as he had done, to 
submit constitutional questions to the consideration of democratic 
jurors. The decision in Commonwealth v. Porter " brought the 
issues to the surface. The defendant was charged with having 
violated a statute forbidding innkeepers to sell intoxicating liquors 
without a license. His counsel had unsuccessfully attempted to 
argue to the jury that the statute was inapplicable and that it had 
in fact been repealed by a subsequent enactment. The supreme 
judicial court held that the trial judge had erred in not allowing 
counsel to argue the law to the jury, but expressly stated that it was 
a mistaken notion that the jury was to determine the law in crimi- 
nal cases. The constitution of the commonwealth assures to its 

people the security of " standing laws," and " an impartial inter- 

pretation of the laws and administration of justice." It is, further- 
more, " the right of every citizen to be tried by judges as free, im- 

partial and independent, as the lot of humanity will admit." 100 

To take the right of determining legal questions from the judges 
would be to violate these constitutional provisions, for no one 

97 See Bryant v. Commonwealth Insurance Co., 13 Pick. 543, 550 (I833); Com- 
monwealth v. Kneeland, 20 Pick. 206 (1838). In the Kneeland case the court had 
left to the jury the question whether a statute concerning libel was constitutional. 

98 For general accounts of this legislation, see CLARK, TEMPERANCE REFORM IN 
MASSACHUSETTS (1888); 4 MCMASTER, HISTORY OF THE PEOPLE OF THE UNITED 

STATES (I895) C. 37; 5 CHANNING, HISTORY OF THE UNITED STATES (I930) I72-83. 
99 IO Metc. 263 (1845). 
100 Declaration of Rights, arts. io, 29. 
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jury would be bound by another's decision or by the decision 
of any court. And then Chief Justice Shaw significantly added 
that "it is the more necessary to adhere to this rule " because 
it is "the duty of the judicial department, on proper occasions, to 
decide . . . whether an act . . . is constitutional and valid." 

Considering the threatening claims which democratic lawyers were 
making, it is, perhaps, not surprising that the court should thus 
anticipate the danger which so obviously lay ahead. The really 
extraordinary thing is that the court nevertheless left with counsel 
the right to argue such questions to the jury.?10 

In 1847 a case raising constitutional questions as to the Massa- 
chusetts liquor laws came before the supreme judicial court.'02 
At the defendant's request the judge below had asked the jurors 
whether they had expressed any opinion or formed any bias upon 
the constitutional validity of the law. One juror stated that he 
had formed and expressed the opinion that the law was constitu- 
tional. The defendant thereupon contended that the juror was 

disqualified by this expression of an opinion upon one of the essen- 
tial elements of the case. The judge had not allowed the objec- 
tion, and, furthermore, refused to allow defendant's counsel to 
ask the juror whether, despite his opinion, he could fairly con- 
sider an argument that the statute was unconstitutional. The 
action of the trial court was sustained; the subjection of the jury 
to the court in matters of law expounded. 

The Porter and Abbott cases in touching thus directly upon 
political questions not unnaturally called forth political response. 
In the state constitutional convention of 1853 a minority of 
the Committee on the Bill of Rights proposed an amendment to the 
constitution providing that " in all trials for criminal offenses, the 

jury, after having received the instructions of the court, shall have 
the right in their verdict of guilty or not guilty, to determine the 
law and the facts of the case." 103 From the extensive debates 
concerning the proposed amendment some impression of con- 
temporary opinion as to the nature, extent and desirability of the 

101 For subsequent cases on counsel's right to argue questions of law to the jury, 
see Commonwealth v. Austin, 7 Gray 51 (1856); Commonwealth v. O'Connell, 274 
Mass. 315, 174 N. E. 665 (I931); cf. State v. Peace, i Jones 251 (N. C. I854). 

102 Commonwealth v. Abbott, I3 Metc. I20 (I847). 
103 I DEBATES AND PROC. OF THE MASS. CONST. CONV. OF 1853 (I853) 430-3I. 
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jury's asserted right can be obtained. After vigorous argument 
by the proponents and opponents of the amendment, Charles P. 
Huntington finally suggested that the proposal should be amended 
so as expressly to reserve to the court the duty of superintending 
the trial and deciding upon the admission or rejection of evi- 
dence.'04 Benjamin F. Hallett suggested an additional provision 
giving the court a right to grant a new trial after a conviction.'05 
The original proposal, with these amendments, substantially as 
they had been proposed, was then adopted by the convention. 

The labors of the convention were, however, in vain. The new 
constitution, together with all proposed amendments, was rejected 
by the people, primarily because of the public's disapproval of 
the basic alteration - that of having an elective rather than an 
appointive judiciary.'06 But the advocates of the reform did not 
abandon their efforts. In I855 the legislature passed a statute 
which, in almost the precise words of the recently suggested 
constitutional amendment, provided that " in all trials for criminal 
offenses, it shall be the duty of the jury . . . to decide at their 
discretion, by a general verdict, both the fact and the law involved 
in the issue .. . "107 It has been stated, with what accuracy 
I do not know, that Benjamin F. Butler was employed by the 
liquor interests to devise some plan under which the enforcement 
of the liquor laws could be rendered ineffective, that the statute 
was passed at Butler's solicitation, and that Butler was thereafter 
easily able to persuade juries that the liquor laws were uncon- 
stitutional.l08 It may well be that the statute was adopted with 
some such purpose in mind. George S. Hillard, when the anal- 
ogous constitutional clause was being discussed in convention, 
had warned the friends of temperance that if they supported the 
proposed amendment "they must forever, forever, resign all 
thoughts of combatting this mountainous mischief of intemperance 

104 Id. at 499-500. 
105 Id. at 504. 
106 See Grinnell in 4 COMMONWEALTH HISTORY OF MASSACHUSETTS (Hart. ed. 

1930) 58-60; FROTHINGHAM, CONSTITUTION AND GOVERNMENT OF MASSACHUSETTS 

(I925) C. 4. 
107 Laws of I855, c. I52. 
108 See remarks of William H. Farrar in THE OREGON CONSTITUTION AND PROC. 

AND DEB. OF THE CONST. CONV. OF I857 (Carey ed. I926) 313. 

I939] 609 



HARVARD LAW REVIEW 

by legislative weapons. They may rear law upon law, they may 
cover the statute book with their enactments, but it will all be in 
vain. They will all be but waste paper. Their penalties and 
sanctions will be but wooden guns that will not go off, and painted 
dragons that will terrify none but babes." 109 

In the same year, one Anthes was indicted for being a common 
seller of spirituous and intoxicating liquors. The court instructed 
the jury that under the recent statute they did have the right 
to determine the proper meaning of the liquor law, but not the 
question of constitutionality. In an opinion which Chief Justice 
Shaw's biographer describes as "perhaps the ablest historical 
and argumentative treatise ever written on the respective provinces 
of court and jury," 110 it was held that the court had erred in per- 
mitting any question of law to go to the jury for decision. The 
Chief Justice found that " this was a declaratory act, making no 
substantial change in the law ... .". 1 The insistence of two 

dissenting justices that the background of the statute indicated 
that the legislature had intended to change the law enunciated 
in the Porter case apparently seemed to the Chief Justice to be 
without merit or importance. Admitting the statute to be ambigu- 
ous, he looked only to the terms of the act itself to determine the 
intention of the legislature. Moreover, " a statute, which should 
in explicit terms provide that a jury should have such a power as 
that claimed . . . would be repugnant to the Constitution of the 
Commonwealth." 12 Thus in 1855 Massachusetts, despite the 
efforts of the legislature, adopted the increasingly prevalent view 
of American courts. 

Under the frontier conditions of early Illinois the judges in both 
civil and criminal cases were reluctant to assume the responsibility 
of deciding questions of law, preferring to leave all matters to the 

109 3 DEBATES AND PROC. OF THE MASS. CONST. CONV. OF 1853 (1853) 442. 
110 CHASE, LEMUEL SHAW (I918) i86. 
111 Commonwealth v. Anthes, 5 Gray i85, I87 (I855). 
112 Id. at 222. The Chief Justice, in considering the constitutional question, did 

little more than elaborate the argument which he had outlined in Commonwealth 
v. Porter. But he introduced the further ground that the interpretation contended 
for would violate the guaranty of trial by jury. Cf. Hammersly, J., in State v. Gan- 

non, 75 Conn. 206, 52 Atl. 727 (I902); DeYoung, J., in People v. Bruner, 343 Ill. 
146, 175 N. E. 400 (I93I), discussed infra p. 6I2. 
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determination of juries."3 Evidence of such preference is found 
in Section i88 of the Criminal Code, adopted in 1827 as part of the 
Revised Laws prepared by the judges of the supreme court, which 
directed that " juries in all [criminal] cases shall be judges of the 
law and fact." In a number of decisions the statute was literally 
applied. The provision did not forbid the judges to give instruc- 
tions in matters of law but it did mean that the jury " should not 
be absolutely bound by such instruction." 114 In Fisher v. Peo- 
ple,"' a prosecution for murder, the jurors asked the court 
whether they were bound to take the law as given them in his 
instructions. The judge told them that that was their duty, and 
the defendant's conviction was set aside by the supreme court. 
In Falk v. People 116 the trial judge, after advising the jury that 

they could disregard his instructions in matters of law, warned 
them that if they did so and mistook the law to the defendant's 

prejudice the court would be under a duty to set aside their verdict. 
This warning was held reversible error, since it tended to make the 

jury take their important responsibility lightly. 
Although these decisions seemed to give unqualified effect to the 

statute, certain language in earlier cases could conveniently be used 
to bring about a modification of the apparently absolute rule. 
Thus in Schnier v. People 117 the court, after stating that the jury 
should be instructed that it was to judge the law in criminal cases, 
asserted that " if they can say upon their oaths that they know 
the law better than the court does, they have the right to do so, but 
before assuming so solemn a responsibility, they should be sure 
that they are not acting from caprice or prejudice . . . but from 

a deep and confident conviction that the court is wrong and that 

they are right. Before saying this upon their oaths it is their duty 
to reflect, whether from their habits of thought, their study and 

experience, they are better qualified to judge of the law than the 
court." It had also been asserted in Fisher v. People that if the 

jurors " can say upon their oaths that they know the law better than 
the court, they have the power so to do." 18 

113 See FORD, HISTORY OF ILLINOIS (1854) 83. 
114 Schnier v. People, 23 11l. 17 (I859). 
115 23 Ill. 283 (i86o). 
116 42 Ill. 33I (I866). 
117 23 Ill. I7, 30 (I859). 
118 23 Ill. 283, 294 (i86o). Accord: Mullinix v. People, 76 Ill. 2II (I875); 
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A decision in 906 119 makes it evident that the accepted pro- 
cedure during the latter portion of the nineteenth century was to 
give such qualified instructions in all criminal prosecutions. The 
court then pointed out that " no honest and intelligent jury would, 
upon reflection, say that by their study and experience they were 
better qualified to judge of the law than the court, and certainly if 
they must be 'convinced upon a deep and confident conviction, 
that the court is wrong and they are right ' [as the court below had 
instructed the jurors they must be if they were to disregard the 
charge], they would never hesitate to follow the law as given by the 
court ... ." Judge Wilkin approved such a charge, and, with 
unusual and disarming frankness, described the effect which the 
supreme court's decisions had had upon the statute of I827. 
" The statute which makes the jury the judges of the law and the 
facts has been often severely criticized by the profession, and 
justly so. Instead of resorting to the legislature to repeal it the 
courts have from time to time qualified it, until finally it has been 
rendered absolutely nugatory." "The legislature should have 
repealed it long ago." 

In 193 the bothersome provisions were finally set at rest in a 
case in which the judge had advised the jury that ". . . the court 
is the sole judge of the law in the case and it becomes the duty of the 
jury to follow the law as it is given to it by the court in his instruc- 
tions. .. ." The supreme court sustained the action of the trial 

judge.l20 Although the statute which conferred upon criminal 
juries the right to determine the law had been in effect for over one 
hundred years, and although it had been rendered nugatory and 
meaningless by judicial construction, it was now found to be un- 
constitutional. The state constitution of 1870 contains a section 
providing that trial by jury " as heretofore enjoyed " shall remain 
inviolate.12' To find the true character of such trials by jury ref- 
erence must be made, not to the accepted practices with which the 
people of 1870 were familiar, but to the common law of England. 
In the constitutions of 1818 and 1848 it had simply been provided 

Davison v. People, 90 Ill. 221 (1878); Spies v. People, 122 Ill. I, 252, 12 N. E. 865 
(I887). 

119 Juretich v. People, 223 Ill. 484, 79 N. E. i8i (1906). 
120 People v. Bruner, 343 Ill. 146, I75 N. E. 400 (I93I). 
121 Art. 2, ? 5. 
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that " trial by jury shall remain inviolate; " 122 it was the constitu- 
tion of 1870 that first included the phrase " as heretofore enjoyed." 
The court found that those additional words did not add any new 
meaning to the original provision. All three constitutions pre- 
served for the people of Illinois trial by jury as it had existed at 
English common law, and at common law the criminal jury had 
no right to decide questions of law. The legislature in 1827 had, 
accordingly, violated the constitution of 1870. 

In order to make assurance doubly sure, the court also stated 
that the statute violated the constitutional separation of powers, 
for " if the legislative department may take from the courts and 
vest in juries the power to declare the law in a criminal case, then 
likewise the legislature may deprive the courts of the power to pass 
upon the sufficiency of an indictment, to determine the admissi- 
bility of evidence and to review a judgment of conviction. It will 
not be contended that such changes are within the competency of 
the legislative power." 

Mr. Justice Duncan vigorously dissented, pointing out the disin- 

genuous speciousness of the majority's interpretation of the clause 
of the constitution preserving trial by jury. The debates in the 
convention of I870, not referred to by the majority, clearly indi- 
cated that the phrase " as heretofore enjoyed " referred not only 
to the remote past of England but also to the immediate past of 
Illinois."1 The majority, however, were unwilling to accept his 

argument and in I931, after suffering a lingering death since 1873, 
the jury's right was conclusively put out of the way.24 

It would be possible, as I suggested at the outset, to extend this 

study to a considerably greater length. I believe, however, that 
this already protracted discussion has served its purpose of illus- 

trating the characteristics of the particular development with 
which we have been concerned. Interesting though it might be to 
consider the merits of the central controversy- to determine 
whether the advocates of the jury's right proposed a practicable 

122 ILL. CONST. (1818) art. 8, ? 6; ILL. CoNST. (1848) art. 13, ? 6. 
123 See passages quoted, 343 Ill. at 167, I75 N. E. at 408; cf. Sinopoli v. Chicago 

Rys., 316 Ill. 609, 147 N. E. 487 (1925); Liska v. Chicago Rys., 318 Ill. 570, 149 
N. E. 469 (1925). See also Ross v. Irving, 14 111. 171 (1852). 

124 Cf. People v. Kelly, 347 I11. 221, 179 N. E. 898 (I932). 
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application of democratic theory, or whether the judiciary wisely 
put an end to an unworkable and essentially irresponsible demand 
- the consideration of that question would now seem to be rela- 

tively unimportant. In all states, except Maryland 125 and Indi- 

ana,126 the jury, at the present time, is held to have no right to de- 
termine questions of criminal law, and, so far as I am aware, the 

public and the profession seem content to let the matter rest where 
it lies. 

Although the issue, so hotly disputed during the nineteenth cen- 

tury, has thus been answered by the judiciary in terms which are 

apparently acceptable to the people, the study of the contest, as 
revealed in the cases which we have considered, seems to me to be 
of continuing significance. Many will feel, no doubt, that the 

125 Before 1851 the practice in Maryland was unsettled. See DEB. AND PROC. OF 

THE MD. CONST. CONV. OF 1851 (I851) 766-68. In that year, however, the constitu- 
tion was amended to provide, in art. Io, ? 5, that " in the trial of all criminal cases, 
the jury shall be the judges of the law as well as fact." In i858 this amendment was 

interpreted not to extend the jury's right to constitutional questions. Franklin v. 
State, 12 Md. 236 (1859). Thereafter it was held, in a long line of cases, that the 

judge's instruction on matters of the substantive law of crimes is advisory only and 
that the jury is to be so informed. See Wheeler v. State, 42 Md. 563 (I875); Broil 
v. State, 45 Md. 356 (I876); Swann v. State, 64 Md. 423, i Atl. 872 (I885); Dick 
v. State, Io7 Md. ii, 68 Atl. 286 (1907). The more recent case of Vogel v. State, 163 
Md. 267, I62 Atl. 705 (I932), (I933) 31 MICH. L. REV. 848, (I937) i MD. L. REV. 
I75, may, I believe, indicate the course which the Maryland court will hereafter fol- 
low if it endeavors to render the constitutional provision less effective: the court 
points out that the judge may properly forbid counsel to argue against the court's 
"advisory " instructions in matters of law. 

126 Article i, ? I9 of the Indiana Constitution of I85I provided that "in all 
criminal cases whatever, the jury shall have the right to determine the law and the 
facts." Previously the court had wavered between the repudiation and the recogni- 
tion of the jury's right. See Townsend v. State, 2 Blackf. 15I (1828); Warren v. 
State, 4 Blackf. I50 (1836); Carter v. State, 2 Ind. 617 (I85I). In Lynch v. State, 
9 Ind. 541 (I857), it was held that the amendment of 1851 made juries the judges of 
all substantive questions of criminal law, including constitutional questions. The 
subsequent cases are marked by an increasing reluctance to apply the amendment 
literally. See Williams v. State, io Ind. 503 (I858); McCarthy v. State, 56 Ind. 203 
(1877); Daily v. State, io Ind. 536 (i858); Keiser v. State, 83 Ind. 234 (1882); 
Fowler v. State, 85 Ind. 538 (i882); Anderson v. State, I04 Ind. 467, 5 N. E. 711 
(I885); Blaker v. State, I30 Ind. 203, 29 N. E. Io77 (I891); Bridgwater v. State, 
153 Ind. 560, 55 N. E. 737 (1899); Lesueur v. State, 176 Ind. 448, 95 N. E. 239 
(1911); Schuster v. State, I78 Ind. 320, 99 N. E. 422 (1912); Eisenshank v. State, 
197 Ind. 463, I5o N. E. 365 (1925); Trainer v. State, 198 Ind. 502, 154 N. E. 273 
(1926), (1927) II MINN. L. REV. 472. It seems clear from the later decisions that 
the acknowledgment of the jury's right is being more and more qualified by the In- 
diana court. 
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democratic thesis that juries are competent to decide questions of 
criminal law was naive and mistaken in the extreme. Even if that 
be so, the story does not lose its importance. We have seen how 
readily the courts themselves adopted the thesis in our earlier years 
when judges, even, were occasionally naive. The democratic de- 
mand that the people themselves partake in the process of inter- 
preting the law was so ardently made that many courts were un- 
willing to deny it. After the judges had satisfied this demand, and 
despite its constant repetition, they regretted their own early toler- 
ance, condemned the legislative interference with judicial pro- 
cesses, and by various means reversed their prior holdings. Con- 
vinced that it was unwise, impracticable, or unconstitutional to give 
the people this part in government the judges assumed all author- 
ity to determine the content of the criminal law. Many lawyers 
were surprised when the Supreme Court of the United States in 
Erie Railroad v. Tompkins 127 decided that a long line of its own 
decisions had been not only unwise but unconstitutional. We find 
in the cases which we have considered precedents for the use of 
such a technique for altering the law. The court which had once 
found the jury's right to be " a true principle of the common law," 
" a great landmark of liberty " which is "peculiarly appropriate 
to a free government " could later find that right to be " contrary 
to the fundamental maxims of the common law " and unconstitu- 
tional.128 Such a reversal of opinion, if it were isolated, might have 
little significance, but when many other courts throughout the 
country are found to be making the same shift and to be doing so 
despite the provisions of statutes and constitutions there is re- 
vealed one aspect of that basic conflict in the legal history of 
America - the conflict between the people's aspiration for demo- 
cratic government, and the judiciary's desire for the orderly super- 
vision of public affairs by judges. 

Hastily considered, the fact that the courts were unwilling to 
allow juries to decide constitutional questions might seem to be 
a characteristic effort of the judges to preserve their own exclu- 
sive right to determine that legislation was constitutionally invalid. 
But in every case in which the courts denied the jury's right to 
consider a constitutional question, counsel had urged the jury to 

I939l 615 

127 304 U. S. 64 (I938). 128 See pp. 592-93, supra. 
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acquit the defendant because the statute was unconstitutional. 
In each case the judges thought the statute valid and sought to 
preserve the legislative enactment from the condemnation of irre- 
sponsible jurors. John Adams believed the jury's right to be an 
important means of preventing the execution of statutes considered 
unconstitutional. Certainly it is arguable that such a right loses 
its importance when a statute is the enactment of a truly demo- 
cratic legislature. It may not, therefore, have been inappropriate 
for courts to feel that the responsibility of an increasingly demo- 
cratic government would be jeopardized if one or more jurors, 
prejudiced perhaps by interest or political affiliation, could de- 
feat the execution of statutory law. Although one may thus justify 
the court's denial of the jury's right to determine constitutional 
questions it may still be doubted, of course, whether the faith of 
judges in their own purity of constitutional thought has always 
been warranted. What seems discreditable to the judiciary in 
the story which I have related is the fierce resolution and deceptive 
ingenuity with which the courts have refused to carry out the 
unqualified mandate of statutes and constitutions. It is possible 
to feel that the final solution of the problem has been wise without 
approving the frequently arrogant methods which courts have 
used in reaching that result. 

Mark DeWolfe Howe. 
UNIVERSITY OF BUFFALO SCHOOL OF LAW. 
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