
 
  

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 

WASHINGTONPOST.NEWSWEEK 
INTERACTIVE COMPANY, LLC, et al., 
 
 Plaintiffs, 

      v. 

THE GATOR CORPORATION, 
 

 Defendant. 

 
 
 
Civil Action No. ______________________ 
 
 
 
 

 
DECLARATION OF BENJAMIN G. EDELMAN 

 
I, Benjamin G. Edelman, state and declare as follows: 
 
1. I make this statement under penalty of perjury and from my own personal knowledge.   
 
2. I hold an Bachelor of Arts degree in Economics from Harvard College and a Masters 
Degree in Statistics from the Graduate School of Arts and Sciences at Harvard University.   
 
3. I am presently employed as a Technology Analyst at the Berkman Center for Internet & 
Society at Harvard Law School.  I have been employed as a technical consultant at the Berkman 
Center since May, 1998.  While employed by the Berkman Center I have published the 
following: (1) The Effect of Editorial Discretion Book Promotion on Sales at Amazon.com 
(2001-2002), available at http://cyber.law.harvard.edu/people/edelman/pubs/Thesis-intro.pdf; (2) 
Software Environments for Online Deliberative Discourse (1999-2000), available at 
http://cyber.law.harvard.edu/projects.deliberation; (3) Analysis of Domain Reregistrations Used 
For Distribution of Sexually-Explicit Content (2002), available at 
http://cyber.law.harvard.edu/people/edelman/renewals; (4) Large-Scale Intentional Invalid 
WHOIS Data (2002), available at http://cyber.law.harvard.edu/people/edelman/invalid-whois/; 
(5) .NAME Registrations Not Conforming to .NAME Registration Restrictions, available at 
http://cyber.law.harvard.edu/people/edelman/name-restrictions/; (5) Alternative Perspectives on 
Registrar Market Share, available at http://cyber.law.harvard.edu/people/edelman/registrar-
choice/; (6) Analysis of Registrations in Alternative Root TLDs (2001), available at 
http://cyber.law.harvard.edu/people/edelman//dotbiz and 
http://cyber.law.harvard.edu/people/edelman/dotweb; (7) and Documentation of Privacy and 
Security Shortcomings at Buy.com (2000), available at 
http://cyber.law.harvard.edu/people/edelman/buy-privacy.html.     
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4. I am proficient in Microsoft Visual Basic, Microsoft Visual Basic for Applications, 
including AccessBasic and WordBasic, Microsoft Visual Basic Scripting, including Active 
Server Pages, ADO and OLEDB, Mathworks MatLab, Stata, and Splus / R.   
 
5. I was qualified as an expert and provided oral testimony in a lawsuit in United States 
District Court for the Eastern District of Pennsylvania captioned Multnomah County Public 
Library v. United States of America, No. CIV.A. 01-1322, 2002 WL 1126046 (E.D. Pa. 2002).  
My work in that case investigated and detailed the design of the Internet, the implementation of 
computer networks, and the capabilities of proposed methods of filtering access to certain types 
of Internet content. 
 
6. The Internet is a global network of millions of interconnected computers.  The World 
Wide Web is a portion of the Internet especially suited to displaying images and sound in 
addition to text.  Much of the information on the World Wide Web is stored in the form of "web 
pages" which can be accessed through a computer connected to the Internet (via a commercial 
Internet service provider or "ISP") and equipped with a computer program called a "browser."  
Leading web browsers include Microsoft Internet Explorer and Netscape Navigator.  "Websites" 
are locations on the World Wide Web containing collections of web pages.  A web page is 
identified by its unique Uniform Resource Locator or “URL” (e.g. http://www.usatoday.com), 
and a URL ordinarily incorporates its site’s “domain name” (e.g. usatoday.com). 
 
7. I have conducted research regarding the Gator Corp. on several previous occasions and 
am familiar with its operation.   
 
8. Software written and distributed by Gator Corp. causes the display of pop-up 
advertisements upon a user's attempt to view certain websites.  Gator causes the display of these 
pop-up advertisements without the permission of or payment to such websites.   

  
 9. Gator Corp. distributes a free software application called “Gator.”  Gator is essentially a 

“digital wallet.”  Gator provides users with a mechanism for storing personal information about 
themselves, passwords, user identification numbers and names, and other data that consumers 
routinely need to input on electronic forms when they shop for goods or services on the Internet.  
Gator assists users in filling out such forms without having to retype the previously stored 
information.   

  
 10. Gator Corp. bundles a software program that it calls “OfferCompanion” together with its 

Gator digital wallet software program, so that persons who download the Gator application onto 
their personal computers automatically have OfferCompanion downloaded and installed onto 
their personal computers.  In addition, when a person downloads certain popular free software 
programs, such as KaZaa or AudioGalaxy, OfferCompanion is automatically downloaded and 
installed onto her personal computer.  Because OfferCompanion is bundled with other software 
programs and downloaded automatically with those other software programs, even sophisticated 
computer users frequently do not know that OfferCompanion has been installed on their personal 
computers.   
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 11. Once OfferCompanion is installed on a personal computer, OfferCompanion 
automatically launches and operates whenever a user invokes her computer’s web browser.  
OfferCompanion communicates frequently with Gator Corp.'s computer servers, monitoring the 
user's activities on the World Wide Web and transmitting that information over the Internet to 
Gator Corp.   
 
12. When a computer user visits certain websites Gator Corp.'s remote computer systems 
transmit to the user's computer one or more advertisements to be displayed directly over the 
content that the owner of the website intended to be displayed.   
 
13. Gator Corp.'s pop-up advertisements typically appear at approximately the same time that 
the web page that the user has requested is downloading onto the user's computer and opening on 
the user's computer screen.  As a result of Gator Corp.'s pop-up advertisements, users ordinarily 
do not see the requested web page in the manner that the website owner intended to display it.  
Instead, users see the Gator Corp. pop-up advertisement concealing some of the content the 
website owner intended to be displayed on the requested web page.  In order for a user to see the 
requested web page displayed as intended by the website owner, the user must move her mouse 
to each pop-up advertisement and click the mouse to close each advertisement, thus delaying 
access to the site's content.   
 
14. The design of the Gator Corp. software allows Gator to cause advertisements to be 
displayed on any website desired.  The Gator software is capable of placing advertisements even 
on the websites of Gator’s competitors, and it is equally capable of placing advertisements on 
websites that do not sell advertising or that refuse to permit certain types of advertising.   
 
15. Gator Corp. does not prominently advise users who have downloaded OfferCompanion 
software that Gator Corp.’s pop-up advertisements will change the display of content on 
particular websites.  Furthermore, the Gator Corp. pop-up advertisements fail to suggest that they 
are not authorized and supplied by the underlying website. 
 
16. Because Gator Corp.'s advertisements appear on a user's screen simultaneously, or nearly 
simultaneously, with the downloading and opening of the requested web page of the targeted 
website, the Gator Corp. pop-up advertisements appear to be an integral and fully authorized part 
of the original underlying web page.   
 
17.  Users may find it difficult or confusing to remove Gator software from their computers.  
Even if a user invokes the ordinary Windows “uninstall” feature to remove the software program 
that provided OfferCompanion as a part of a bundle, OfferCompanion remains on the user’s 
computer and continues to function in support of Gator Corp.’s pop-up advertising system. 
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I declare under penalty of perjury that the foregoing is true and correct. 
 
 
Executed on this   day of June, 2002. 
 
 
              
        Benjamin G. Edelman 

 
 
 

 


