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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES VERSUS MICROSOFT CORPORATION, AND 98-1233, STATE OF

          4   NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. BOIES.

         10             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         11             THE COURT:  HAVE YOU BEEN ABLE TO ABBREVIATE SOME

         12   OF THESE DEPOSITION PRESENTATIONS?

         13             MR. BOIES:  WE HAVE, YOUR HONOR.  I THINK WE'VE

         14   MADE SOME PROGRESS.

         15             THE COURT:  GOOD.

         16             MR. BOIES:  AND I THINK THAT WE WILL HAVE SHORTER

         17   DEPOSITIONS TO PLAY TODAY.

         18             THE COURT:  GOOD.

         19             THERE ARE, BY MY CALCULATION, TWO PENDING MOTIONS

         20   THAT I WOULD LIKE TO ADDRESS BEFORE WE RECESS FOR THE

         21   HOLIDAYS.  AND I THOUGHT WE WOULD TAKE THOSE UP AS THE LAST

         22   ORDER OF BUSINESS TOMORROW.

         23             MR. BOIES:  THAT WOULD BE GOOD, YOUR HONOR, FROM

         24   OUR STANDPOINT.

         25             THE COURT:  DOES THAT COMPORT WITH YOUR
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          1   CALCULATIONS?  THERE'S A MOTION HAVING TO DO WITH THE

          2   REOPENING OF DISCOVERY.

          3             MR. WARDEN:  YES.

          4             THE COURT:  AND THEN ALSO THE MOTION WITH RESPECT

          5   TO LEAVE TO HAVE TWO-LAWYER CROSS-EXAMINATIONS.

          6             MR. WARDEN:  YES.

          7             MR. BOIES:  YES, YOUR HONOR.

          8             THE COURT:  OKAY.

          9             MR. BOIES:  YOUR HONOR, WE WILL BEGIN THIS MORNING

         10   WITH DESIGNATIONS FROM THE DEPOSITION OF JON KIES.  JON IS

         11   J-O-N.  AND KIES IS K-I-E-S.  MR. KIES IS THE SENIOR PRODUCT

         12   MANAGER AT PACKARD BELL/NEC, WHICH, OF COURSE, IS A P.C.

         13   MANUFACTURER OR OEM.

         14             MR. KIES HAS BEEN AT PACKARD BELL SINCE JANUARY

         15   1997.  PRIOR TO THAT TIME, HE WAS A PRODUCT MARKETING

         16   MANAGER AT AST COMPUTER.

         17             THE COURT:  ALL RIGHT.

         18             MR. BOIES:  HIS DEPOSITION WAS TAKEN SEPTEMBER 11,

         19   1998.

         20             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)

         21             BY MS. GIULIANELLI:

         22             QUESTION:  ARE YOU FAMILIAR WITH A STIPULATION

         23   BETWEEN THE DEPARTMENT OF JUSTICE AND MICROSOFT THAT WAS

         24   ENTERED INTO IN JANUARY OF 1998, THAT GAVE PACKARD BELL/NEC

         25   NEW OPTIONS WITH RESPECT TO HOW IT CONFIGURES ITS MACHINES?

                                                                               6

          1             ANSWER:  I AM.

          2             QUESTION:  AND DID YOU HAVE AN UNDERSTANDING AS TO

          3   WHETHER PACKARD BELL/NEC WAS EVER PROVIDED WITH THE OPTION

          4   TO ALSO DELETE THE INTERNET EXPLORER PROGRAM FROM THE START

          5   MENU.

          6             MS. WHEELER:  OBJECTION.  VAGUE AS TO THE TERM

          7   "PROGRAM."

          8             ANSWER:  WE UNDERSTOOD THAT IF WE ELIMINATED IT

          9   FROM THE ICON, WE COULD ELIMINATE THE MENU ITEM AS WELL.

         10   THAT WAS OUR UNDERSTANDING.

         11             QUESTION:  JUST TO BE CLEAR FOR THE RECORD, WHEN I

         12   REFER TO A JANUARY OF 1998 OPTION, WILL YOU UNDERSTAND THAT

         13   I'M REFERRING TO THE OPTION THROUGH WHICH PACKARD BELL/NEC

         14   WAS ALLOWED TO DELETE THE ICON AND THE INTERNET EXPLORER

         15   FROM THE START MENU?

         16             ANSWER:  YES.

         17             QUESTION:  OKAY.  HAS PACKARD BELL/NEC TAKEN

         18   ADVANTAGE OF THAT JANUARY 1998 OPTION?

         19             ANSWER:  YES, WE HAVE.

         20             QUESTION:  FOR WHICH LINES?

         21             ANSWER:  FOR THE VERSA LX AND SX.

         22             QUESTION:  HOW, IF AT ALL, WILL PACKARD

         23   BELL/NEC -- OR LET ME REPHRASE THAT.

         24             HOW, IF AT ALL, DOES PACKARD BELL/NEC DELIVER A

         25   BROWSER TO ITS SX AND LX CUSTOMERS?
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          1             ANSWER:  WE PROVIDE THE OPPORTUNITY FOR THE

          2   CUSTOMER TO CHOOSE EITHER BETWEEN NETSCAPE COMMUNICATOR 4.0

          3   OR IE 4.0.  WE PROVIDE A SEPARATE CD-ROM THAT WE CALL

          4   "APPLICATIONS AND DRIVERS" CD, AND WE PUT THE PROGRAM CODE

          5   ON THAT CD-ROM AND PROVIDE THE CUSTOMER WITH A WAY TO

          6   INSTALL IT FROM THAT CD.

          7             QUESTION:  WHY DID PACKARD BELL/NEC TAKE ADVANTAGE

          8   OF THE JANUARY 1998 OPTION?

          9             ANSWER:  IN NOVEMBER OF '97, WHEN I TOOK ON THE

         10   RESPONSIBILITY OF SOFTWARE FOR VERSA, WE KIND OF CHANGED

         11   PATHS IN VERSA FROM THE IDEA THAT WE NEEDED TO PRE-LOAD A

         12   LOT OF SOFTWARE ON ALL OF OUR APPLICATIONS TO REALLY LOOKING

         13   AT THE TARGET MARKET THAT WE WERE SELLING TO AND

         14   UNDERSTANDING WHAT THEY DID WITH THE NOTEBOOKS ONCE THEY

         15   RECEIVED THEM.

         16             AND WHAT WE FOUND WAS THAT OUR CUSTOMERS PREFERRED

         17   TO RECEIVE ONLY THE BASE OS AND DRIVERS AND NOT HAVE ANY OF

         18   THE OTHER THIRD-PARTY APPLICATIONS PRE-INSTALLED.  AND

         19   BROWSERS ARE CONSIDERED BY MOST OF OUR CUSTOMERS AS A

         20   THIRD-PARTY APPLICATION.

         21             QUESTION:  WHEN YOU SAY "THIRD-PARTY

         22   APPLICATIONS," ARE YOU INCLUDING WITHIN THAT MICROSOFT

         23   APPLICATIONS?

         24             ANSWER:  YEAH.  MICROSOFT APPLICATIONS, TRAVELING

         25   SOFTWARE, LAPLINK, MEDIA PLAYERS -- THE WHOLE GAMUT OF
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          1   SOFTWARE THAT'S NOT DEVELOPED IN-HOUSE, NOT DEVELOPED BY

          2   MICROSOFT, BUT DEVELOPED -- EXCUSE ME, DEVELOPED BY

          3   MICROSOFT OS, BUT OUTSIDE OF THAT.

          4             QUESTION:  ARE YOU INCLUDING WITHIN YOUR ANSWER

          5   INTERNET EXPLORER?

          6             ANSWER:  YES.  INTERNET EXPLORER AND NETSCAPE AS

          7   WELL.

          8             QUESTION:  WHY DOES PACKARD BELL/NEC SHIP TWO

          9   BROWSERS ON THE SEPARATE CD TO ITS VERSA SX AND LX

         10   CUSTOMERS?

         11             ANSWER:  WELL, OUR MARKET RESEARCH RECORDED

         12   THAT -- IT WAS ACTUALLY THIRD-PARTY MARKET RESEARCH BASED ON

         13   COMMUNICATIONS AND THE TRADE ORGANIZATIONS AND THINGS LIKE

         14   THAT -- THAT THERE WAS ABOUT 50 PERCENT MARKET SHARE FOR

         15   INTERNET EXPLORER AND NETSCAPE.  SO TO RESPECT THAT MARKET

         16   SHARE AND TO MAKE IT EASIER FOR OUR CUSTOMERS, WE DECIDED TO

         17   EXCLUDE IT.

         18             QUESTION:  I'M SORRY.  YOU DECIDED TO --

         19             ANSWER:  EXCLUDE IT FROM THE OS.

         20             QUESTION:  WHAT DO YOU MEAN BY MAKE IT EASIER FOR

         21   YOUR CUSTOMERS?  HOW WOULD EXCLUDING IT FROM THE OPERATING

         22   SYSTEM MAKE IT EASIER FOR YOUR CUSTOMERS?

         23             ANSWER:  IF WE PRE-INSTALL EITHER ONE OF THE

         24   BROWSERS, IT WOULD MEAN THAT WE'RE MISSING IT FOR 50 PERCENT

         25   OF THE CUSTOMERS AND THEY'D HAVE TO GO AND UNINSTALL IT.
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          1   AND A LOT OF TIMES CUSTOMERS DON'T FEEL COMFORTABLE

          2   UNINSTALLING PROGRAMS.

          3             THEY FEEL THAT NOT ALL THE DRIVERS AND ALL THE

          4   CODE IS PULLED OUT OF THE OPERATING SYSTEM OR THE NOTEBOOK.

          5   AND SO THEY WOULD PREFER TO HAVE IT NOT INSTALLED AND JUST

          6   CHOOSE THE ONES THEY WANT TO HAVE INSTALLED THEMSELVES.

          7             QUESTION:  WE TALKED ABOUT THE OPTION AS PROVIDING

          8   PACKARD BELL/NEC WITH THE OPTION OF REMOVING THE ICON AND

          9   THE INTERNET EXPLORER FROM THE START MENU.  FROM A MARKETING

         10   PERSPECTIVE, HOW DOES REMOVAL OF THE INTERNET EXPLORER ICON

         11   AND INTERNET EXPLORER FROM THE START MENU AFFECT WHETHER OR

         12   NOT CUSTOMERS PERCEIVE THAT THE INTERNET EXPLORER IS REMOVED

         13   OR NOT?

         14             MS. WHEELER:  OBJECTION.  LACK OF FOUNDATION.

         15             THE WITNESS:  WELL, IF WE PROVIDE IT WITHOUT

         16   INTERNET EXPLORER IN THE MENU ITEM, THE CUSTOMERS FEEL LIKE

         17   THERE'S NO BROWSER INSTALLED, WHETHER OR NOT THE ACTUAL CODE

         18   MAY EXIST BELOW THE SURFACE OR THE USER INTERFACE.  SO WE

         19   WANTED TO GIVE OUR CUSTOMERS THE IDEA THAT THEY WERE

         20   RECEIVING AS CLEAN AN OS AS WE COULD PROVIDE THEM.

         21             QUESTION:  AND IF THE INTERNET EXPLORER ICON IS

         22   NOT AVAILABLE ON THE DESKTOP, DO THE CUSTOMERS FEEL THE SAME

         23   WAY -- THAT THE BROWSER IS NOT THERE?

         24             ANSWER:  YES, THAT'S CORRECT.

         25             QUESTION:  WHAT IS THE BASIS FOR YOUR
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          1   UNDERSTANDING -- THAT UNDERSTANDING?

          2             ANSWER:  THAT WOULD BE FROM DISCUSSIONS WITH

          3   CUSTOMERS DURING -- WHEN WE GO OUT AND TALK WITH CUSTOMERS

          4   OR BRING THEM TO -- ONTO OUR SITE TO DISCUSS IT WITH THEM.

          5             QUESTION:  DO YOU RECALL ANY PARTICULAR DISCUSSION

          6   WITH CUSTOMERS ABOUT THIS ISSUE?

          7             ANSWER:  NO, I WOULDN'T SAY I COULD IDENTIFY A

          8   SPECIFIC CUSTOMER.

          9             QUESTION:  DOES PACKARD BELL/NEC REPRESENT TO ITS

         10   CUSTOMERS THAT ITS SX AND LX LINES ARE -- THAT THEY ARE NOW

         11   RECEIVING WINDOWS 95 WITHOUT INTERNET EXPLORER?

         12             ANSWER:  YES.

         13             QUESTION:  WOULD PACKARD BELL/NEC LIKE THE OPTION

         14   OF REMOVING INTERNET EXPLORER FROM WINDOWS 98?

         15             MS. WHEELER:  OBJECTION TO THE FORM OF THE

         16   QUESTION.

         17             ANSWER:  TO THE EXTENT THAT WE WOULD LIKE THE SAME

         18   FLEXIBILITY THAT WE HAVE CURRENTLY WITH WINDOWS 95, YES, WE

         19   WOULD LIKE THAT.

         20             QUESTION:  SO LET ME TAKE INTO ACCOUNT

         21   MS. WHEELER'S OBJECTION AND ASK A DIFFERENT QUESTION.

         22             WOULD -- TO MAKE THE RECORD CLEAR, WOULD PACKARD

         23   BELL/NEC LIKE A SIMILAR OPTION AKIN TO THE JANUARY 1998

         24   OPTION TO REMOVE -- STRIKE THAT.

         25             WOULD PACKARD BELL/NEC LIKE A SIMILAR OPTION WITH
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          1   RESPECT TO WINDOWS 98 AS THE JANUARY 1998 OPTION?

          2             MS. WHEELER:  FOR THE VERSA LINE?

          3             MS. GIULIANELLI:  FOR THE VERSA LINE.  CORRECT.

          4             ANSWER:  I BELIEVE WE WOULD.

          5             QUESTION:  HOW DOES THE FACT, IF AT ALL, THAT

          6   WINDOWS 98 COMES WITH INTERNET EXPLORER AFFECT A CORPORATION

          7   THAT HAS STANDARDIZED ON NETSCAPE NAVIGATOR?

          8             MS. WHEELER:  OBJECTION.  LACK OF FOUNDATION.

          9             ANSWER:  WELL, IT WOULD REQUIRE THE END USER TO

         10   UNINSTALL INTERNET EXPLORER 4.0 OR INSTALL NEXT TO IT

         11   NETSCAPE COMMUNICATOR.  AND THIS -- THEN THEY WOULD HAVE TWO

         12   BROWSERS ON IT, WHERE MOST COMPANIES WOULD JUST PREFER TO

         13   SUPPORT ONE BROWSER AND, ONCE AGAIN, GO BACK INTO THE

         14   TRAINING ISSUE.  AND MOST CORPORATIONS WOULD NOT -- WOULD

         15   PREFER NOT TO HAVE ANY ITEMS IN THE USER INTERFACE THAT

         16   THEY'RE NOT READY TO SUPPORT.

         17             QUESTION:  WHAT IS THE BASIS FOR YOUR

         18   UNDERSTANDING THAT IT WOULD ENTAIL MORE SUPPORT TO HAVE TWO

         19   BROWSERS ON THERE?

         20             ANSWER:  WELL, GENERALLY A COMPANY, LIKE THEY'RE

         21   DEVELOPING AN INTRANET FOR THEIR OWN IN-HOUSE INFORMATION,

         22   WILL UNDERSTAND WHICH BROWSER THEY'RE USING OR THE COMPANY

         23   IS USING TO ACCESS THAT INTRANET.  AND IF THEY HAD

         24   STANDARDIZED ON COMMUNICATOR AND -- BUT SOME OF THEIR

         25   END USERS WERE USING INTERNET EXPLORER, THE SCREENS THAT
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          1   CAME UP MIGHT NOT WORK THE SAME.  SO ALTHOUGH THE PRODUCTS

          2   ARE VERY SIMILAR, IN SOME CASES, JAVA APPLETS OR OTHER ITEMS

          3   THAT ARE TUNED OR CUSTOMIZED TO ONE OF THE TWO PRIMARY

          4   BROWSERS DON'T WORK.  SO THAT WOULD BE AN EXAMPLE.

          5             QUESTION:  IN ONE OF YOUR ANSWERS A WHILE BACK,

          6   YOU REFERRED TO WINDOWS 98 AS PROVIDING SOME PERFORMANCE

          7   BENEFITS.

          8             ANSWER:  RIGHT.

          9             QUESTION:  WHAT PERFORMANCE BENEFITS DID YOU HAVE

         10   IN MIND?

         11             ANSWER:  FASTER APPLICATION LOADING, THE --

         12   THEY'VE TUNED THE OS TO BRING UP APPLICATIONS FASTER THAN

         13   PREVIOUS VERSIONS OF WINDOWS 95.

         14             QUESTION:  ARE THERE ANY OTHER PERFORMANCE

         15   BENEFITS?

         16             ANSWER:  WELL, THERE'S USABILITY BENEFITS IN THAT

         17   IT PROVIDES GREATER USB SUPPORT AND A NEW WINDOWS DEVICE

         18   MANAGER ARCHITECTURE THAT CONCEPTUALLY PROVIDES BETTER

         19   USABILITY FOR THIRD-PARTY PERIPHERALS.

         20             QUESTION:  ARE THOSE BENEFITS THAT PACKARD

         21   BELL/NEC BELIEVES THAT ITS CUSTOMERS WOULD BE INTERESTED IN?

         22             ANSWER:  CERTAINLY.

         23             QUESTION:  ARE THOSE BENEFITS THAT YOU'VE JUST

         24   LISTED AVAILABLE SEPARATELY FROM WINDOWS 98?

         25             MS. WHEELER:  OBJECTION TO THE FORM OF THE
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          1   QUESTION.

          2             ANSWER:  NOT TO MY KNOWLEDGE, THEY'RE NOT.

          3             QUESTION:  WOULD PACKARD BELL/NEC LIKE TO PROVIDE

          4   THOSE BENEFITS TO CUSTOMERS WITHOUT HAVING TO SHIP A BROWSER

          5   WITH WINDOWS 98?

          6             ANSWER:  YES, WE WOULD.

          7             QUESTION:  OKAY.  DO YOU HAVE AN UNDERSTANDING, AS

          8   THE SENIOR PRODUCT MANAGER FOR PACKARD BELL/NEC, AS TO

          9   WHETHER OR NOT IT IS CONVENIENT FOR PACKARD BELL/NEC'S

         10   CUSTOMERS TO HAVE A BROWSER PRE-INSTALLED ON THEIR COMPUTERS

         11   WHEN THEY BUY THEM?

         12             MS. WHEELER:  ALL CUSTOMERS?  ANY CUSTOMERS?

         13   VERSA CUSTOMERS?

         14             QUESTION:  VERSA CUSTOMERS.

         15             ANSWER:  I WOULD SAY THAT INDIVIDUAL PURCHASERS

         16   WHO ARE NOT AS SPECIFIC ABOUT THEIR CHOICE OF BROWSERS MAY

         17   FIND IT MORE CONVENIENT TO HAVE A BROWSER PRE-INSTALLED, BUT

         18   THAT CORPORATE USERS, WHO ARE VERY PARTICULAR ABOUT THE

         19   APPLICATIONS THEY PRE-LOAD AND REPRESENT THE MAJORITY OF OUR

         20   SALES, WOULD PREFER NOT TO HAVE A BROWSER PRE-LOADED.

         21             QUESTION:  DO INDIVIDUAL USERS, IN YOUR

         22   EXPERIENCE, SOMETIMES HAVE A PREFERENCE FOR ONE BROWSER OVER

         23   ANOTHER?

         24             ANSWER:  ABSOLUTELY.

         25             QUESTION:  IS THERE AN IDEAL OPTION REGARDING
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          1   BROWSER CHOICE THAT PACKARD BELL/NEC WOULD LIKE TO OFFER ITS

          2   INDIVIDUAL VERSA NOTE CUSTOMERS?

          3             ANSWER:  IN AN IDEAL CHOICE, WHAT WE WOULD MOST

          4   PREFER IS IF WE HAD NETSCAPE AND IE AVAILABLE TO THE

          5   END USER DURING THE INSTALLATION PROCESS, SUCH THAT A PROMPT

          6   WOULD COME UP AND ASK THE QUESTION "WHICH BROWSER WOULD YOU

          7   LIKE INSTALLED AT THIS TIME?"

          8             QUESTION:  WHY WOULD THAT CHOICE BE ATTRACTIVE?

          9             ANSWER:  THEN WE WOULD BE ABLE TO MEET THE

         10   REQUIREMENTS OF THE INDIVIDUAL PURCHASERS TO HAVE A

         11   PRE-INSTALLED VERSION WITHOUT GOING THROUGH INSERTING OR

         12   REMOVING CD-ROMS THAT WOULD LIMIT THE INITIAL BOOT-UP

         13   PROCESS TO SIMPLY MAKING A FEW CHOICES AND THEN THEIR

         14   COMPUTER WOULD BE WORKING.

         15             QUESTION:  DOES PACKARD BELL REMOVE ANYTHING OTHER

         16   THAN THE INTERNET EXPLORER ICON FROM THE DESKTOP AND THE

         17   START MENU ON ITS VERSA SX AND LX LINES?

         18             ANSWER:  NOT TO MY KNOWLEDGE.

         19             QUESTION:  SO IF A CUSTOMER PURCHASES A VERSA

         20   COMPUTER, AN SX OR AN LX, WITH WINDOWS 95 INSTALLED, DO YOU

         21   KNOW IF IT COMES WITH THE INTERNET EXPLORER FILES?

         22             ANSWER:  MY ASSUMPTION IS THAT THEY DO COME WITH

         23   THE FILES, BUT THE ICON HAS BEEN DELETED FROM THE -- AND THE

         24   START MENU ITEM HAVE BEEN DELETED.

         25             QUESTION:  OKAY.  IF YOU'LL TURN BACK TO EXHIBIT 1
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          1   AND LOOK AT PARAGRAPH 5, THE FIRST SENTENCE, "SECOND,"

          2   COMMA, "IT WOULD BE WRONG TO CHARACTERIZE PBN'S DELETION OF

          3   ICONS FROM THE WINDOWS DESKTOP AND START MENU ON THESE NEW

          4   LINES OF NOTEBOOK COMPUTERS AS THE 'REMOVAL' OF INTERNET

          5   EXPLORER FROM WINDOWS 95."

          6             DO YOU AGREE WITH THAT STATEMENT?

          7             ANSWER:  YES.

          8             QUESTION:  AND WHY DO YOU BELIEVE THAT'S A TRUE

          9   STATEMENT?

         10             ANSWER:  BECAUSE WE HAVE DONE NOTHING TO ELIMINATE

         11   THE UNDERLYING CODE.

         12             QUESTION:  WHICH CODE ARE YOU REFERRING TO?

         13             ANSWER:  TO INTERNET EXPLORER 3.0.

         14             QUESTION:  AND DO YOU KNOW WHY PACKARD BELL DIDN'T

         15   DO ANYTHING TO ELIMINATE THE INTERNET EXPLORER 3.0 CODE FROM

         16   WINDOWS 95?

         17             ANSWER:  OUR GOAL WAS TO PROVIDE THE USER WITH THE

         18   INTERFACE AS CLEAN AS POSSIBLE.  WE DID NOT WANT TO SPEND

         19   ADDITIONAL TIME RESEARCHING OR DETERMINING WHICH FILES COULD

         20   BE SAFELY DELETED.  THE PRESENTATION TO THE END USER TO US

         21   WAS MORE IMPORTANT THAN THE ACTUAL DELETION OF THE CODE.

         22             QUESTION:  AND DO YOU KNOW WHY PACKARD BELL DIDN'T

         23   DO ANYTHING TO ELIMINATE THE INTERNET EXPLORER 3.0 CODE FROM

         24   WINDOWS 95?

         25             ANSWER:  OUR GOAL WAS TO PROVIDE THE USER WITH THE
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          1   INTERFACE AS CLEAN AS POSSIBLE.  WE DID NOT WANT TO SPEND

          2   ADDITIONAL TIME RESEARCHING OR DETERMINING WHICH FILES COULD

          3   BE SAFELY DELETED.  THE PRESENTATION TO THE END USER TO US

          4   WAS MORE IMPORTANT THAN THE ACTUAL DELETION OF THE CODE.

          5             QUESTION:  IS IT YOUR UNDERSTANDING THAT THE WEB

          6   BROWSING FUNCTIONALITY PROVIDED BY INTERNET EXPLORER IS

          7   STILL IN THE OPERATING SYSTEM, ALTHOUGH THE ICONS HAVE BEEN

          8   REMOVED?

          9             MS. GIULIANELLI:  OBJECTION.  LACK OF FOUNDATION.

         10             THE WITNESS:  YES, IT'S MY UNDERSTANDING.

         11             (END OF PLAYING OF VIDEOTAPE EXCERPTS.)

         12             MR. BOIES:  YOUR HONOR, THAT COMPLETES --

         13             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)

         14             QUESTION:  IS THERE ANYTHING IN ANY OF THE LICENSE

         15   AGREEMENTS WITH MICROSOFT OR THE OPK'S THAT WOULD PREVENT

         16   PACKARD BELL/NEC FROM PRE-INSTALLING NETSCAPE NAVIGATOR OR

         17   COMMUNICATOR ON THE VERSA NOTE LINE OF COMPUTERS?

         18             ANSWER:  NO, THERE IS NOT.

         19             QUESTION:  SO IF PACKARD BELL/NEC WANTED TO

         20   PROVIDE VERSA NOTE CUSTOMERS WITH A CHOICE OF IE OR

         21   NETSCAPE, ALL PACKARD BELL HAS TO DO IS PRE-INSTALL NETSCAPE

         22   NAVIGATOR; IS THAT CORRECT?

         23             ANSWER:  THAT'S CORRECT.

         24             QUESTION:  YOU WERE ALSO ASKED WHETHER PACKARD

         25   BELL/NEC COULD SIMPLY PRE-INSTALL NETSCAPE NAVIGATOR IF IT
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          1   WANTED.  DO YOU RECALL THAT?

          2             ANSWER:  YES, I DO.

          3             QUESTION:  IF INTERNET EXPLORER IS ALREADY

          4   PRE-INSTALLED, WOULD PACKARD BELL/NEC LIKELY PRE-INSTALL

          5   NETSCAPE NAVIGATOR AS WELL?

          6             ANSWER:  NO.

          7             QUESTION:  WHY NOT?

          8             ANSWER:  IT WOULDN'T MAKE SENSE TO HAVE TWO VERY

          9   LARGE PROGRAMS INSTALLED USING UP THE HARD DISK DRIVE, AND

         10   IT MIGHT BE CONFUSING TO THE END USER AS TO WHY TWO OF THE

         11   SAME APPLICATIONS WERE INCLUDED.

         12             (END OF PLAYING OF VIDEOTAPE EXCERPTS.)

         13             MR. BOIES:  NOW THAT COMPLETES THE DESIGNATION

         14   FROM MR. KIES' DEPOSITION, YOUR HONOR.

         15             THE NEXT DEPOSITION FROM WHICH MICROSOFT AND THE

         16   GOVERNMENT HAVE DESIGNATED SELECTIONS IS THE DEPOSITION OF

         17   DAVID LIMP.  DAVID LIMP IS THE VICE-PRESIDENT OF MARKETING

         18   AT NETWORK COMPUTER, INCORPORATED.

         19             PRIOR TO COMING TO NCI IN MID 1997, MR. LIMP WAS

         20   DIRECTOR OF MARKETING AT NAVIO, N-A-V-I-O, COMMUNICATIONS,

         21   WHICH MERGED WITH NETSCAPE COMPUTER IN MID-1997.

         22             PRIOR TO WORKING AT NAVIO, MR. LIMP WAS A GENERAL

         23   MANAGER AT APPLE COMPUTER.

         24             MR. LIMP'S DEPOSITION WAS TAKEN JULY 30, 1998.

         25             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)
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          1             BY MS. WHEELER:

          2             QUESTION:  WHAT'S YOUR DEFINITION OF AN OPERATING

          3   SYSTEM SO THAT WE'RE TALKING ON A COMMON SET OF TERMS?

          4             ANSWER:  OKAY.  AN OPERATING SYSTEM IS RESPONSIBLE

          5   FOR THE LOW-LEVEL ROUTINES INSIDE OF A DEVICE TO GET IT FROM

          6   A POWER-UP STATE, WHEN POWER IS ACTUALLY GIVEN TO THE

          7   DEVICE, TO THE POINT THAT IT CAN RUN A FUNCTIONAL PIECE OF

          8   SOFTWARE.  IT MAY ALSO INCLUDE DEVICE DRIVERS THAT CAN

          9   HANDLE VARIOUS INPUT-OUTPUT MECHANISMS FOR IT, KEYBOARD

         10   DRIVER, SOUND DRIVER.  IT MIGHT ALSO INCLUDE A SET OF

         11   GRAPHICS LIBRARIES TO BE ABLE TO DRIVE ONE OF THOSE CRITICAL

         12   DEVICES, WHICH IS THE DISPLAY MECHANISM.  AND IT ALSO MIGHT

         13   COME WITH SOME KIND OF APPLICATIONS FRAMEWORK TO BE ABLE TO

         14   RUN APPLICATIONS ON TOP OF IT.

         15             THOSE LAST THREE THINGS, THOUGH, ARE OPTIONAL IN

         16   THE DEFINITION OF AN OPERATING SYSTEM.  AT IT'S VERY LOWEST

         17   LEVEL, ALL IT IS THERE TO DO IS TO PREPARE A PIECE OF

         18   HARDWARE TO RUN SOFTWARE ON TOP OF.

         19             QUESTION:  WHAT COULD YOU DO WITH AN OPERATING

         20   SYSTEM THAT DIDN'T HAVE ANY DEVICE DRIVERS, DIDN'T HAVE

         21   GRAPHICS LIBRARIES, AND DIDN'T HAVE AN APPLICATIONS

         22   FRAMEWORK?  WHAT COULD AN END USER DO WITH AN OPERATING

         23   SYSTEM?

         24             ANSWER:  WELL, IN THE EMBEDDED SPACE, YOU KNOW,

         25   MOST OF THE THINGS YOU DO TODAY ARE RUNNING ON OPERATING
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          1   SYSTEMS LIKE THAT.  SO YOUR MICROWAVE OVEN, YOU CAN HIT THE

          2   POPCORN BUTTON, AND IT KNOWS TO PUT THREE MINUTES ON THE

          3   SCREEN AND THE RIGHT HEAT, SO, YOU KNOW, I THINK YOU HAVE TO

          4   DEFINE A RANGE OF DEVICES.  SO YOU CAN DO VERY FUNCTIONAL

          5   THINGS.  IT'S JUST HARDER SOMETIMES TO WRITE THE SOFTWARE ON

          6   THOSE DEVICES.

          7             BUT IF YOU HAVE A VERY DEDICATED DEVICE THAT IS

          8   JUST A GAS PUMP, ALL IT HAS TO DO IS, YOU KNOW, COUNT HOW

          9   MANY GALLONS ARE GOING THROUGH IT AND SET A PRICE.  IT'S

         10   VERY EASY TO WRITE THAT IN A SMALL AMOUNT OF CODE.  THE MORE

         11   COMPLICATED THE DEVICE, I THINK, THE MORE YOU NEED MORE

         12   DEVICE DRIVERS, AND THE MORE YOU NEED MORE DISPLAY

         13   MECHANISMS AND THOSE KINDS OF THINGS, BUT IT REALLY DEPENDS

         14   ON THE DEVICE YOU'RE RUNNING.

         15             AND BECAUSE WE SPAN ALL OF THOSE, THE RANGE OF

         16   WHAT I WOULD CALL AN OPERATING SYSTEM COULD OR DOES --

         17   COULD, CAN, OR MUST DO COULD SPAN A VERY LARGE RANGE OF

         18   THINGS.

         19             QUESTION:  WOULD YOU CONSIDER A GRAPHICAL USER

         20   INTERFACE PART OF THE OPERATING SYSTEM?

         21             ANSWER:  COMPLETELY OPTIONAL.  IN FACT, I WOULD

         22   SAY THAT MOVES INTO THE APPLICATION LAYER.

         23             QUESTION:  DO YOU HAVE GRAPHICAL USER INTERFACES

         24   IN YOUR PRODUCTS YOU MAKE FOR SET-TOP BOXES?

         25             ANSWER:  THE GRAPHICAL USER INTERFACE THAT WE HAVE
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          1   IN OUR SET-TOP BOX PRODUCTS IS ALL WRITTEN -- ALL THE

          2   GRAPHICAL USER INTERFACE IS WRITTEN IN HTML AND JAVASCRIPT.

          3             QUESTION:  I'M NOT SURE THAT ANSWERED MY QUESTION.

          4             ANSWER:  SO DO WE HAVE A GRAPHICAL USER INTERFACE,

          5   GUI?  ALL SET-TOP BOXES, AS THEY DISPLAY ON A T.V. SCREEN,

          6   WILL HAVE SOME FORM OF GRAPHICAL USER INTERFACE.  THEY ARE

          7   COMPLETELY CUSTOMIZABLE BY OUR LICENSEES, THOUGH, SO NO TWO

          8   LOOK THE SAME.

          9             I'M AFRAID PEOPLE WOULD LEAP TO, WHEN YOU HEAR

         10   "GUI," THE DEFINITION THAT -- YOU KNOW, THAT IF YOU HAVE ONE

         11   GRAPHICAL USER INTERFACE, JUST LIKE ON THE MACINTOSH, IT

         12   ALWAYS LOOKS LIKE THE NEXT MACINTOSH, WHICH LOOKS LIKE THE

         13   NEXT MACINTOSH.

         14             ALL OF OUR DEVICES ARE UNIQUE IN THAT WHEN YOU SEE

         15   ONE, YOU WOULDN'T KNOW THE NEXT ONE IS FROM EXACTLY THE SAME

         16   VENDOR, BECAUSE IT'S CUSTOMIZED BY THE OEM THEMSELVES.  THEY

         17   HAVE THE ABILITY TO CHANGE THE USER EXPERIENCE, CHANGE THE

         18   ENVIRONMENT, AND THAT'S ONE OF THE CORE CAPABILITIES.  SO,

         19   YES, THEY HAVE A GUI, BUT THEY ARE DIFFERENT FROM DEVICE TO

         20   DEVICE.

         21             QUESTION:  I WANT TO TRY TO GET US ON SORT OF A

         22   COMMON SET OF TERMINOLOGIES FOR THE REST OF THE DEPOSITION.

         23   IF WE TALK ABOUT NETWORK COMPUTERS, WHAT DOES THAT MEAN TO

         24   YOU?  DOES IT INCLUDE GAS PUMPS, FOR INSTANCE?  I'M TRYING

         25   TO GET OUT THE MICROWAVES AND GAS PUMPS UNLESS THAT'S
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          1   SOMETHING THAT YOU THINK A NETWORK COMPUTER IS.

          2             ANSWER:  NO.  THAT IS NOT A NETWORK COMPUTER.  I

          3   WOULD DEFINE A NETWORK COMPUTER AS THE ENTERPRISE

          4   MARKETPLACE WHERE YOU ARE DEALING WITH THE DEPLOYMENT OF

          5   ENTERPRISE APPLICATIONS, TERMINAL REPLACEMENT, RUNNING OF

          6   LEGACY APPLICATIONS, OR DOING, IN SOME FORMS, WINDOWS

          7   EMULATION.  THOSE ARE THE FOUR TASKS IN THE ENTERPRISE

          8   ENVIRONMENT THAT I WOULD DEFINE AROUND A NETWORK COMPUTER,

          9   WHICH IS A SUBSET OF INFORMATION APPLIANCES AS A WHOLE.

         10             QUESTION:  MAYBE I WANT TO BE TALKING ABOUT

         11   NETWORK COMPUTER CLIENTS OR INFORMATION APPLIANCES.  I'M

         12   TRYING TO GET TO THINGS THAT I CAN UNDERSTAND, LIKE SET-TOP

         13   BOXES AND WORKSTATIONS AND NOT GAS PUMPS AND MICROWAVES.

         14             SO WHAT KIND OF TERMINOLOGY DO WE NEED TO AGREE ON

         15   TO BE TALKING ABOUT THE KINDS OF PRODUCTS THAT YOU MAKE --

         16   THE KINDS THE APPLIANCES YOU MAKE -- NCI MAKES ITS PRODUCTS

         17   TO RUN ON?

         18             ANSWER:  WELL, WE RUN ON THAT WHOLE RANGE.  I CAN

         19   GIVE YOU EXAMPLES OF ALL THOSE THINGS, INCLUDING THE LOW

         20   END.  HOWEVER, WHAT I WOULD SAY IS:  IF YOU WANT TO TALK

         21   ABOUT THE WORKSTATION MARKET, SAY "WORKSTATION MARKET."

         22             IF YOU WANT TO TALK ABOUT THE P.C. MARKET, SAY

         23   "P.C. MARKET," NC, AS I JUST DEFINED IT, AND THEN FOR

         24   PURPOSES -- IF YOU'RE INTERESTED IN T.V. CENTRIC DEVICES, I

         25   WOULD USE JUST THAT, SET-TOP.  I'LL UNDERSTAND IF YOU SAY
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          1   "SET-TOP BOXES" THAT IT EXTRAPOLATES TO DIGITAL TELEVISIONS

          2   AND SATELLITE BOXES.  IT'S A PRETTY BIG CATEGORY, BUT I'LL

          3   UNDERSTAND WHAT YOU MEAN.

          4             QUESTION:  DOES NCI SELL NC DESKTOP AS A

          5   STAND-ALONE PRODUCT?

          6             ANSWER:  WE DO NOT SELL IT SPECIFICALLY AS A

          7   STAND-ALONE PRODUCT.  IT DOES COME WITH THE SERVER BECAUSE,

          8   AGAIN, IN THE NETWORK COMPUTER MARKETPLACE, WITHOUT THE

          9   SERVER, YOU CAN'T -- IT DOESN'T WORK, RIGHT?  IT IS A

         10   SERVER-ORIENTED ARCHITECTURE, SO THAT YOU CAN'T JUST SELL

         11   THE CLIENT IN ISOLATION.

         12             HOWEVER, WE HAVE TAKEN COMPONENTS OF NC DESKTOP

         13   AND SOLD THEM SEPARATELY TO PEOPLE THAT HAVE THEIR OWN

         14   SERVER ARCHITECTURE.  SO THERE ARE POINTS IN THE SHORT

         15   CAREER OF THE COMPANY THAT WE HAVE TAKEN COMPONENTS OUT OF

         16   NC DESKTOP AND SOLD THEM SEPARATELY.

         17             QUESTION:  DO YOU KNOW WHICH COMPONENTS HAVE BEEN

         18   SOLD SEPARATELY?

         19             ANSWER:  WE HAVE SOLD THE MAIL, NEWSREADER, AND

         20   BROWSER SEPARATELY.

         21             QUESTION:  WHAT KIND OF COMPANIES WOULD BUY THE

         22   BROWSER SEPARATELY?

         23             ANSWER:  IBM WOULD BE AN EXAMPLE OF A COMPANY THAT

         24   HAS BOUGHT THE BROWSER SEPARATELY.

         25             QUESTION:  DO YOU KNOW WHAT THEY WERE GOING TO DO
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          1   WITH IT?

          2             ANSWER:  THEY SHIP IT TODAY ON ALL OF THEIR NET

          3   STATIONS.

          4             QUESTION:  WHAT'S A NET STATION?

          5             ANSWER:  A NET STATION IS THEIR NAME FOR THEIR

          6   NETWORK COMPUTER, AS WE HAVE PREVIOUSLY DEFINED IT.

          7             QUESTION:  WHAT IS THE USER INTERFACE IN NCOS?

          8             ANSWER:  WE HAVE A USER INTERFACE THAT'S PART OF

          9   NC DESKTOP THAT DEVELOPS A GRAPHICAL USER INTERFACE, A

         10   FRAMEWORK FOR GIVING INPUTS INTO THE OPERATING SYSTEM THAT

         11   SITS ON TOP OF THE OPERATING SYSTEM.

         12             QUESTION:  IS THE BROWSER THE USER INTERFACE IN

         13   NCOS?

         14             ANSWER:  NO.  THE BROWSER IS AN APPLICATION THAT

         15   SITS INSIDE OF THE GRAPHICAL USER INTERFACE FOR THE

         16   OPERATING SYSTEM.

         17             QUESTION:  DOES THE GUI, THE GRAPHICAL USER

         18   INTERFACE, FOR THE OPERATING SYSTEM HAVE A NAME?

         19             QUESTION:  NC DESKTOP.  WE HAVEN'T CALLED IT OUT

         20   SPECIFICALLY THOUGH.  I THINK IN USING A MICROSOFT ANALOGY,

         21   YOU KNOW, THERE'S NO REAL NAME FOR THE GUI.  IT'S WINDOWS IN

         22   GENERAL, SO NC DESKTOP DEFINES THE FRAMEWORK THAT ALSO

         23   INCLUDES THE GRAPHICAL USER INTERFACE.

         24             QUESTION:  WAS PROVIDING INTERNET CONNECTIVITY

         25   PART OF NCI'S STRATEGY FOR NCOS?
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          1             ANSWER:  YEAH.  INTERNET CONNECTIVITY IS WHAT WE

          2   DO.  IT IS THE CORE THING THAT WE'RE IN THE BUSINESS TO DO.

          3   SO THERE IS NOT A PRODUCT THAT I MENTIONED IN THE LIST OF

          4   PRODUCTS THAT WE TALKED ABOUT EARLIER THAT DOES NOT INCLUDE

          5   INTERNET FUNCTIONALITY.  IT IS WHAT MY COMPANY IS IN

          6   BUSINESS TO DO, SO YES.  THE ANSWER IS YES.

          7             QUESTION:  IS THERE A SEPARATE CHARGE FOR THE

          8   TCP/IP STACK?

          9             ANSWER:  NO.  WE DON'T CALL OUT SEPARATELY FOR THE

         10   TCP/IP STACK ON OUR PRICE LIST SPECIFICALLY, BUT WHAT WE

         11   WOULD DO, AND WE DO VERY OFTEN, IS IF SOMEBODY HAS THEIR OWN

         12   TCP/IP STACK, WE WILL SUBTRACT THE AMOUNT THAT SOMEBODY

         13   WOULD PAY FOR OUR PRODUCT BECAUSE THEY'RE USING THEIR OWN.

         14             SO, YOU KNOW, IN THE CASE OF -- I'LL USE IBM AS AN

         15   EXAMPLE.  THEY HAD THEIR OWN OPERATING SYSTEM AND THEIR OWN

         16   TCP/IP STACK, BUT WANTED OUR INTERNET BROWSER TECHNOLOGY AND

         17   SOME OF THE PLUG-INS WE JUST TALKED ABOUT.  SO WE DIDN'T

         18   CHARGE THEM FOR THE FULL NC DESKTOP.  WE CHARGED THEM A

         19   SUBSET OF THAT FOR THE BROWSER AND THE PLUG-INS AND THE WORK

         20   TO PORT IT TO THEIR PLATFORM, AND THEY GOT THEIR OPERATING

         21   SYSTEM AND TCP/IP STACK FROM, YOU KNOW, ANYWHERE THAT THEY

         22   CHOSE TO GET IT FROM.

         23             SO, YES.  I GUESS THE ANSWER TO YOUR QUESTION IS

         24   THAT WE DON'T SPECIFICALLY CALL THAT OUT, BUT WE HAVE -- AND

         25   OUR BUSINESS PRACTICE IS:  IF SOMEBODY WANTS TO DO IT
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          1   A LA CARTE, IF YOU WILL, THEY HAVE THAT OPPORTUNITY.

          2             QUESTION:  DID NCI PERCEIVE THERE WAS CONSUMER

          3   DEMAND FOR OPERATING SYSTEM FEATURES THAT ALLOW USERS TO

          4   CONNECT TO AND VIEW THE INTERNET?

          5             MS. ROTH:  OBJECTION.  VAGUE, LACKS FOUNDATION.

          6             ANSWER:  WE DEFINE OUR DEMAND -- OUR CONSUMER

          7   DEMAND BY -- FOR THIS PRODUCT LINE BY THE ENTERPRISE

          8   CUSTOMER, AND THEY DON'T CALL OUT A DIFFERENTIATION IN THE

          9   FEATURES THEY ARE REQUESTING IN THE AREA THAT WE DO PRODUCTS

         10   AT THE OPERATING SYSTEM LEVEL.

         11             THEY DO CALL OUT THE WANT OR NEED FOR INTERNET

         12   TECHNOLOGIES, AND THAT'S WHY THEY COME TO US, BECAUSE THAT'S

         13   WHAT NCI DOES, BUT IT'S NEVER -- THE BEST OF MY KNOWLEDGE,

         14   OTHER THAN DRIVERS AND DEVICE DRIVERS, IT'S NEVER CALLED OUT

         15   AS AN OPERATING SYSTEM FEATURE.

         16             QUESTION:  DOES RELEASE 2 OF NCOS INCLUDE A WEB

         17   BROWSER.

         18             ANSWER:  NO.

         19             MS. ROTH:  OBJECTION.

         20             ANSWER:  NO, IT DOES NOT.  NCOS IS, AS YOU CAN SEE

         21   FROM THE CHECKS --

         22             QUESTION:  ON EXHIBIT 4?

         23             ANSWER:  ON EXHIBIT 4, YOU KNOW, THERE ARE SOME

         24   CHECKS TO THE -- LIKE I SAID BEFORE, BETWEEN 1 AND 2 AND 2

         25   AND 2.1, YOU KNOW, THERE'S NOT TOO MANY CHECKS THAT ARE
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          1   ADDED FROM THE LEFT COLUMN TO THE RIGHT.  THE OS GOT PRETTY

          2   STABLE.  WE ADDED A FEW MORE DEVICE DRIVERS, ADDED A LITTLE

          3   BIT MORE CAPABILITIES, BUT WE DID NOT ADD WHAT I WOULD, YOU

          4   KNOW, AGAIN CATEGORIZE AS A BROWSER.  THE BROWSER IS AN

          5   APPLICATION THAT COMES WITH NC DESKTOP AND IS A SEPARATE

          6   PART OF OUR PRODUCT LINE.

          7             QUESTION:  DOES NC DESKTOP INCLUDE A WEB BROWSER?

          8             ANSWER:  NC DESKTOP DOES INCLUDE A BROWSER, YES?

          9             QUESTION:  WHICH ONES?

         10             ANSWER:  TODAY THERE IS ONLY ONE BROWSER THAT IT

         11   INCLUDES.  IT INCLUDES THE VARIOUS VERSIONS OF IT, BUT IT

         12   INCLUDES THE NETSCAPE NAVIGATOR BROWSER.  WE REBRAND THE NC

         13   NAVIGATOR OR NC BROWSER, DEPENDING ON THE PIECE OF MATERIAL

         14   THAT YOU'RE READING.  AND WE HAVE DONE VERSION 3.0, AS WELL

         15   AS VERSION 4.0 OF THAT BROWSER.

         16             QUESTION:  WHAT YOU MEAN, "WE REBRAND THE NC

         17   BROWSER"?

         18             ANSWER:  SO WE TAKE THE SOURCE CODE.  AS I

         19   MENTIONED EARLIER, WE ARE A SOURCE CODE LICENSEE OF

         20   NETSCAPE.  WE TAKE THAT CODE IN, PORT IT TO NC DESKTOP'S

         21   ENVIRONMENT AND THEN RELABEL IT.  INSTEAD OF NETSCAPE

         22   NAVIGATOR OR NETSCAPE COMMUNICATOR, WE RELABEL IT, RENAME IT

         23   ESSENTIALLY, ALTHOUGH IT LOOKS VERY SIMILAR -- RENAME IT TO

         24   NC NAVIGATOR OR SOMETIMES THE NC BROWSER, AS IT'S A

         25   COMPONENT OF THE NC DESKTOP SUITE.
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          1             QUESTION:  IS THE NAVIGATOR BROWSER INCLUDED IN

          2   THE PRICE OF NC DESKTOP?

          3             MS. ROTH:  OBJECTION.  VAGUE.

          4             THE WITNESS:  AGAIN, THE NC DESKTOP IS A SUITE OF

          5   APPLICATIONS AND AN OPERATING SYSTEM THAT IS A BUNDLE AND

          6   ALL REPRESENT DIFFERENT VALUE PRICING FOR THAT.  WHEN WE PUT

          7   THEM TOGETHER, WE PRICE IT AS ONE PRICE, BUT WE HAVE

          8   SEPARATED OUT THE COMPONENTS AND SOLD THEM SEPARATELY AS

          9   WELL.  THEY ARE NOT TREATED AS A HARD -- SOMETIMES IN THIS

         10   TERM, WE USE THE WORD "HARD BUNDLE," WHERE IT'S LIKE YOU'VE

         11   GOT TO BUY IT ALL, OR YOU CAN'T GET ANYTHING.  THAT'S NOT

         12   HOW WE TREAT THE PRODUCT.

         13             QUESTION:  IF YOU BUY NC DESKTOP, YOU DON'T PAY

         14   EXTRA FOR THE BROWSER?

         15             ANSWER:  BY DEFINITION, YOU'RE PAYING FOR A LOT OF

         16   COMPONENTS IN A PRODUCT.  YOU'RE CATEGORIZING IT WRONG.

         17   IT'S VALUE PRICING, SO YOU'RE PAYING FOR ALL THE PIECES THAT

         18   ARE IN THERE.  THERE'S A LITTLE BIT OF A CHUNK FOR THE

         19   BROWSER, A LITTLE BIT OF A CHUNK FOR THE MAIL APPLICATION, A

         20   LITTLE BIT OF A CHUNK FOR THE NCOS -- THAT KIND OF THING.

         21   IT ALL BUBBLES UP TO ONE PRICE.

         22             IT'S LIKE GOING TO MCDONALD'S AND BUYING A VALUE

         23   MEAL.  YOU GET TWO CHEESBURGERS.  YOU GET THE FRIES.  YOU

         24   COULD SUPER-SIZE THE WHOLE THING, AND IT MAY BE A LITTLE

         25   CHEAPER BECAUSE YOU PUT THEM ALL TOGETHER, AND WE TRY TO GET
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          1   PEOPLE TO DO IT, BECAUSE WE ACTUALLY MAKE MORE MONEY WHEN

          2   YOU BUY IT ALL TOGETHER, BUT, IN FACT, YOU CAN SUBSET OUT

          3   PIECES OF THOSE THINGS, AND IF I JUST WANT ONE CHEESEBURGER

          4   AND NOT TWO, YOU CAN GO TO THE MENU AND DO THAT, TOO.

          5             SO I THINK YOU MISCHARACTERIZED IT WHEN YOU ASKED

          6   THE QUESTION.  IT'S VALUE-BASED PRICING.

          7             QUESTION:  I'LL TRY ONE MORE TIME.  ON THE PRICE

          8   LIST, IS THERE A PRICE FOR NC DESKTOP WITH BROWSER AND NC

          9   DESKTOP WITHOUT BROWSER?

         10             ANSWER:  ON OUR PRICE LIST, WE DO NOT CALL OUT THE

         11   BROWSER AS A SEPARATE ITEM.  WE CALL OUT NC DESKTOP, AND IT

         12   DOES INCLUDE THE BROWSER IN THAT BUNDLE.  WE HAVE SOLD THE

         13   BROWSER SEPARATELY.

         14             QUESTION:  WHAT WOULD YOU CALL THAT STATION?

         15             ANSWER:  A NETWORK COMPUTER.

         16             QUESTION:  BUT NETWORK COMPUTER CAN ALSO REFER TO

         17   THINGS LIKE SET-TOP BOX, CAN IT NOT?

         18             ANSWER:  WE ARE MOVING AWAY FROM THAT BECAUSE OF

         19   THE VERY CONFUSION THAT YOU'RE SHOWING HERE.  WE CALL

         20   SET-TOP BOX NOW AN INFORMATION APPLIANCE -- THESE ARE ALL IN

         21   THAT THEY'RE -- INSIDE OF THE UMBRELLA OF INFORMATION

         22   APPLIANCES, THERE ARE CATEGORIES.  ONE CATEGORY IS NETWORK

         23   COMPUTERS, NC'S.  ANOTHER CATEGORY WOULD BE A SET-TOP BOX,

         24   AS YOU'VE DESCRIBED IT.

         25             QUESTION:  OKAY.  THAT'S WHAT I'VE BEEN TRYING TO
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          1   GET TO ALL DAY, JUST SO I UNDERSTAND WHAT WE'RE TALKING

          2   ABOUT.  WE'VE TALKED SEPARATELY ABOUT THE FEATURES OF NCOS,

          3   AND WE'VE TALKED SEPARATELY ABOUT THE FEATURES OF THE NC

          4   BROWSER.  ARE THERE ANY INTERNET TECHNOLOGIES IN NC DESKTOP

          5   THAT WE HAVEN'T ALREADY TALKED ABOUT AS PART OF THE

          6   OPERATING SYSTEM OR THE BROWSER?

          7             MS. ROTH:  OBJECTION, VAGUE.

          8             ANSWER:  I WOULD POINT TO EXHIBIT 7, WHICH IS THE

          9   PRODUCT, AND ON THAT THERE ARE -- THERE IS A MAIL, WHICH IS,

         10   YOU KNOW -- I WOULD SAY BY DEFINITION WE TREAT IT AS A

         11   SEPARATE APPLICATION, BUT IT IS AN INTERNET-RELATED

         12   TECHNOLOGY.  AND ON THE BOTTOM, THERE IS AN NC JAVA

         13   LAUNCHER, AND I WOULD -- THAT'S ON THE SECOND PAGE, AND I

         14   WOULD SAY, BY DEFINITION, JAVA WOULD BE CONSIDERED AN

         15   INTERNET-RELATED TECHNOLOGY.  SO THOSE ARE BOTH THINGS THAT

         16   WE HAVEN'T DISCUSSED THAT ARE PART OF THIS BUNDLE THAT ARE

         17   INTERNET-RELATED TECHNOLOGIES.

         18             QUESTION:  WOULD YOU INCLUDE AS INTERNET-RELATED

         19   TECHNOLOGIES IN NC DESKTOP THE BROWSER ONES WE'VE DISCUSSED

         20   AND THE OPERATING SYSTEM ONES WE'VE DISCUSSED?

         21             MS. ROTH:  OBJECTION.  VAGUE.

         22             ANSWER:  AGAIN, WE COVERED THIS, BUT THE BROWSER,

         23   I WOULD, YES, ABSOLUTELY CONSIDER THE BROWSER

         24   INTERNET-RELATED TECHNOLOGY.  IT'S A COMPONENT OF THE BUNDLE

         25   THAT WE'RE TALKING ABOUT HERE, ONE THAT WE ALSO SELL
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          1   SEPARATELY.  OPERATING SYSTEM, PRETTY MUCH BY DEFINITION, I

          2   WOULD NOT CONSIDER INTERNET-RELATED TECHNOLOGIES, EXCEPT FOR

          3   THE THING THAT WE'VE TALKED ABOUT WHICH IS THE PROTOCOL --

          4   THE ACTUAL IP PROTOCOL.

          5             THAT COULD LOOSELY BE CONSIDERED THAT, BUT AS

          6   YOU'VE SEEN FROM MOST OF OUR FEATURE DOCUMENTS, WE CONSIDER

          7   THAT SORT OF A SEPARATE COMPONENT OF THE OPERATING SYSTEM, A

          8   SUBCOMPONENT, AND ONE THAT WE LICENSE SEPARATELY OFTEN OR

          9   ALLOW OUR OEM'S TO SOURCE SEPARATELY AS WELL.

         10             QUESTION:  EXHIBIT 7 REFERS TO NETSCAPE

         11   COMMUNICATOR, AND WE'VE BEEN TALKING ABOUT NAVIGATOR ALL

         12   DAY.

         13             ANSWER:  MH-HM.

         14             QUESTION:  DID NCI RECENTLY SWITCH FROM NAVIGATOR

         15   TO COMMUNICATOR ON NC DESKTOP?

         16             ANSWER:  YES.  THE VERSION FROM VERSION 2.1 TO 2.2

         17   OF THE DESKTOP, ONE OF THE MAJOR FEATURE CHANGES WAS TO MOVE

         18   TO COMMUNICATOR FROM NAVIGATOR.

         19             (END OF PLAYING OF VIDEOTAPE EXCERPTS.)

         20             MR. BOIES:  THE NEXT DISCUSSION, YOUR HONOR,

         21   RELATES TO LIMP EXHIBIT 9, WHICH WAS A DOCUMENT PRODUCED BY

         22   NCI.  I DON'T BELIEVE EITHER OF US HAVE MARKED THIS AS AN

         23   EXHIBIT.  THE PORTION THAT FOLLOWS IS A PORTION DESIGNATED

         24   BY MICROSOFT, AND THEY MAY OR MAY NOT WANT TO OFFER THAT

         25   DOCUMENT LATER IN THEIR CASE.

                                                                              31

          1             THE COURT:  ALL RIGHT.

          2             MR. BOIES:  BUT I THOUGHT THE RECORD OUGHT TO

          3   REFLECT THAT THE DISCUSSION IS NOW REFERRING TO A PARTICULAR

          4   DOCUMENT.

          5             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)

          6             QUESTION:  CAN YOU TELL ME WHAT IT IS?

          7             ANSWER:  THIS IS OUR STANDARD OEM TECHNOLOGY

          8   LICENSE AGREEMENT.  IT'S BASED ON A FORM.  IN THIS CASE, IT

          9   IS AN AGREEMENT BETWEEN MY COMPANY, NETWORK COMPUTER, INC.,

         10   AND FUJI ELECTRIC CORPORATION, TO GIVE FUJI THE RIGHT TO

         11   MANUFACTURE APPROVED NC DEVICES THAT CAN RUN NC DESKTOP.  IT

         12   ALSO DEFINES CO-MARKETING ARRANGEMENTS, SUPPORT

         13   ARRANGEMENTS, AND VARIOUS OTHER CONTRACTUAL TERMS BETWEEN

         14   THE TWO COMPANIES.

         15             QUESTION:  OKAY.  I WANT TO REFER YOU TO PAGE 3,

         16   THIRD FULL PARAGRAPH.  IT STARTS, "FUJI ELECTRIC AGREES NOT

         17   TO CAUSE OR PERMIT THE REVERSE ENGINEERING, DISASSEMBLY OR

         18   DECOMPILATION OF THE NCI PROGRAMS."

         19             DO YOU KNOW IF THAT'S A STANDARD TERM?

         20             ANSWER:  THIS IS ABSOLUTELY A STANDARD FORM IN

         21   EVERY SOFTWARE AGREEMENT THAT WE HAVE.

         22             QUESTION:  AND WHY IS THIS A STANDARD TERM?

         23             ANSWER:  SOME OF THE THINGS THAT WE GIVE THEM IN

         24   THE ABILITY FOR THEM TO BUILD DEVICE DRIVERS AND HELP THE

         25   PORT TO THEIR DEVICE INCLUDE ACCESS TO OUR TOOLS AND OFTEN
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          1   PIECES OF OUR SOURCE CODE.  WHEN YOU'RE WORKING WITH

          2   LOW-LEVEL TOOLS INVOLVED WITH THE PORT, THERE IS THE ABILITY

          3   TO -- INTENT-DRIVEN OBVIOUSLY, BUT THERE IS THE ABILITY TO

          4   BE ABLE TO REVERSE ENGINEER CODE, AND IN EVERY SOFTWARE

          5   CONTRACT THAT I HAVE EVER LOOKED AT, WE PROTECT OURSELVES

          6   HERE -- AND OTHER COMPANIES -- WE PROTECT OURSELVES FROM

          7   SOMEBODY REVERSE ENGINEERING AND BEING ABLE TO BASICALLY

          8   CO-OPT THE CODE FOR THEMSELVES.

          9             QUESTION:  DO YOU ALLOW OEM'S TO MODIFY YOUR

         10   SOURCE CODE OR TO DELETE PORTIONS OF YOUR SOURCE CODE?

         11             ANSWER:  WE TREAT THAT AS AN EXCEPTION, NOT THE

         12   RULE, BUT WE HAVE ABSOLUTELY ALLOWED PEOPLE TO ADD DEVICE

         13   DRIVERS, AND YOU WILL SEE CALL-OUTS IN HERE TO A STATEMENT

         14   OF WORK AS WELL AS NRE, WHICH IS NON-RECURRING ENGINEERING

         15   OR NON-RECURRING EXPENSES, AND WE TREAT THOSE AS EXTENSIONS

         16   TO THE PROGRAM AND THE ABILITY TO ADD THINGS TO IT.  BUT

         17   THEY ARE EXTENSIONS TO OUR NORMAL T'S AND C'S, TERMS AND

         18   CONDITIONS, NOT AS THE RULE.

         19             QUESTION:  DO YOU HAVE TO -- DOES SOMEONE WHO

         20   WANTS TO ADD A DEVICE DRIVER OR MODIFY THE CODE IN ANY OTHER

         21   WAY HAVE TO GET WRITTEN PERMISSION FROM NCI TO DO THAT?

         22             ANSWER:  THEY WOULD HAVE TO GET CONTRACTUAL TERMS

         23   TO BE ABLE TO USE OUR TOOLS TO DO THAT.  THAT IS CORRECT.

         24             QUESTION:  WOULD YOU -- WOULD NCI EVER PERMIT AN

         25   OEM TO LICENSE SOFTWARE FROM NCI AND MODIFY THE USER
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          1   INTERFACE?

          2             ANSWER:  WE HAVE.  IN THE CASE OF IBM, WHICH WE

          3   MENTIONED EARLIER ON THEIR NET STATION PRODUCTS, THEY DON'T

          4   TAKE THE WHOLE NC DESKTOP.  THEY TAKE THE BROWSER AND NOW

          5   THE MAIL APPLICATION, BUT THEY HAVE CHOSEN TO DO A VERY

          6   DIFFERENT USER INTERFACE THAN WE HAVE IN THE NC DESKTOP,

          7   WITH SOME OF THEIR OWN BRANDING AND THAT KIND OF THING.  AND

          8   WE AUTHORIZE THEM TO DO THAT IN THEIR CONTRACT.

          9             QUESTION:  OKAY.  LET'S TRY THIS.  WOULD YOU --

         10   WOULD NCI PERMIT A LICENSEE OF NCI SOFTWARE TO CHANGE WHAT

         11   APPEARS ON THE SCREEN WHEN AN END USER BOOTS UP THE

         12   SOFTWARE?

         13             QUESTION:  YES.  I DON'T SEE ANY REASON WHY WE

         14   WOULD NOT.  WE HAVE BRANDING REQUIREMENTS THAT WE WOULD

         15   REQUIRE THEM TO HAVE A CERTAIN AMOUNT OF SORT OF ABILITY TO

         16   CREDIT OUR SOFTWARE, RIGHT, SO WE WOULD SAY THAT YOU HAVE TO

         17   AT LEAST PUT UP AN NC SOMEPLACE, BUT IF THEY WANTED TO ADD,

         18   SAY, AN IBM LOGO OR A FUJI ELECTRIC LOGO, OR IF THEY WERE A

         19   VALUE-ADDED RESELLER OF OUR SOFTWARE -- THEY AREN'T IN THIS

         20   CASE, SO IT'S MAYBE NOT THE BEST EXAMPLE -- WE WOULD HAVE NO

         21   PROBLEM WITH THAT AT ALL.

         22             QUESTION:  IF AN END USER HAD LICENSED THE FULL NC

         23   DESKTOP FROM NCI, WOULD YOU ALLOW THE END USER TO DELETE

         24   COMPONENTS OF THE NC DESKTOP?

         25             ANSWER:  IF THE END USER IS THAT SYSTEM'S
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          1   ADMINISTRATOR, AGAIN, THEN ABSOLUTELY.  THAT HAPPENS EVERY

          2   DAY.  THERE'S REALLY TWO LEVELS OF DELETE, SO LET ME CLARIFY

          3   THAT.  YOU COULD EITHER JUST REMOVE THE ABILITY TO RUN THAT,

          4   BECAUSE WHEN YOU LAUNCH IN NC, IT DOWNLOADS CERTAIN THINGS,

          5   SO YOU COULD EITHER NOT JUST DOWNLOAD THAT TO THE

          6   FUNDAMENTAL CLIENT ITSELF, SO A GIVEN USER COULDN'T RUN A

          7   PROGRAM OR SEE A FEATURE BECAUSE IT WOULDN'T EVER EVEN

          8   DOWNLOAD.  A NETWORK ADMINISTRATOR COULD DO THAT.

          9             OR IF THEY JUST DIDN'T VALUE A PIECE AT ALL AND

         10   JUST WANTED THE HARD DRIVE SPACE FOR WHATEVER REASON, THEY

         11   COULD FUNDAMENTALLY JUST DELETE A FOLDER ON THE SERVER.  SO

         12   IF THEY DECIDED, YOU KNOW, I DON'T REALLY WANT THESE

         13   TERMINAL EMULATION APPLICATIONS OR I REALLY DON'T WANT THIS

         14   BROWSER, I WOULD JUST GO TO THE BROWSER FOLDER, SAY "DELETE,

         15   EMPTY TRASH," AND IT'S GONE, AND THEY WOULD NO LONGER HAVE

         16   ABILITY TO DOWNLOAD THAT TO ANYBODY ON THE NETWORK.

         17             QUESTION:  HOW DIFFICULT IS IT FOR A SYSTEM

         18   ADMINISTRATOR TO PREVENT AN EMPLOYEE END USER FROM HAVING

         19   ACCESS TO A BROWSER?

         20             ANSWER:  IN OUR SOFTWARE STACK, THE NC ADMIN

         21   SERVER AND THE NC DESKTOP, TO REMOVE A BROWSER OR ANY OTHER

         22   APPLICATION COMPONENT FROM DOWNLOADING IS SIMPLY A FUNCTION

         23   OF ONE CLICK OF THE MOUSE -- TO TURN ON OR OFF A CHECK BOX,

         24   DOES THAT DOWNLOAD TO THAT USER, AND THEN WE DEFINE THE

         25   SENSE OF GROUPS AND GROUPS OF GROUPS.  AND, YOU KNOW, YOU
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          1   CAN TURN IT OFF FOR ONE USER, OR GROUP OR WHOLE GROUPS, AND

          2   THAT'S ALL BASED ON CHECK BOXES ON THE GRAPHICAL USER

          3   INTERFACE.

          4             QUESTION:  WHY DID NCI DECIDE TO PROVIDE SYSTEM

          5   ADMINISTRATORS WITH THE ABILITY TO PREVENT END USERS FROM

          6   HAVING ACCESS TO THE BROWSER?

          7             ANSWER:  IT'S PROBABLY BEST DESCRIBED IN AN

          8   ANALOGY OF THE ENVIRONMENT THAT PEOPLE ARE WORKING IN.  IF

          9   YOU WENT TO THE FLOOR OF A CALL CENTER LIKE AVIS -- I'LL USE

         10   AVIS AGAIN AS AN EXAMPLE -- WHERE PEOPLE ARE TAKING

         11   RESERVATIONS, YOU MAY NOT WANT -- AS A SYSTEM ADMINISTRATOR,

         12   YOU MAY NOT WANT THE PERSON THAT'S WORKING EIGHT HOURS A DAY

         13   ON THE CALL TO HAVE ACCESS TO THE WEB.  THEY CAN GO OFF AND

         14   SURF TO GAMES AND SURF TO THE OTHER THINGS WHEN THEY REALLY

         15   WANT TO BE RUNNING THAT CALL CENTER APPLICATION, WHICH IS,

         16   ANSWER THE CALL, GET THE RESERVATION, AND MOVE TO THE NEXT

         17   CALL.

         18             AND THE ACCESS TO THE WEB COULD BE A

         19   PRODUCTIVITY -- IT WOULDN'T ADD GAINS TO YOUR PRODUCTIVITY,

         20   SHALL WE SAY.  WHEREAS THE NEXT -- THE MANAGER OF ALL THOSE

         21   CALL CENTER PEOPLE MIGHT VERY WELL NEED WEB ACCESS BECAUSE

         22   THE APPLICATION THAT MANAGES THE -- YOU KNOW, HOW MANY CALLS

         23   ARE COMING IN AND HOW OFTEN THEY'RE COMING IN IS ACTUALLY

         24   DRIVEN FROM A WEB-BASED APPLICATION.

         25             SO BY GIVING THE NETWORK ADMINISTRATOR THE ABILITY
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          1   TO TURN IT ON FOR SOME USERS, TURN IT OFF FOR OTHER USERS --

          2   IN OTHER WORDS, DOWNLOAD IT OR NOT DOWNLOAD IT -- IT GIVES

          3   THEM THE FLEXIBILITY TO DEFINE WHAT THE END USER SEES, AND

          4   IT GOES BACK TO THAT WHITE PAPER WHERE, YOU KNOW, SECURITY

          5   IS CONTROLLED BY THE NETWORK ADMINISTRATOR, NOT NECESSARILY

          6   THE END USER.

          7             QUESTION:  YOU TESTIFIED EARLIER ABOUT AN

          8   OPERATING SYSTEM, I BELIEVE, YOU CALLED FREE BSD; IS THAT

          9   CORRECT?

         10             ANSWER:  YES.

         11             QUESTION:  IS FREE BSD AVAILABLE FOR LICENSING

         12   FROM SOURCES OTHER THAN NCI?

         13             ANSWER:  YES.  IT'S SOMETIMES CALLED NET BSD OR

         14   FREE BSD.  I JUST NOTICED IN SOME OF THE DOCUMENTATION WE

         15   HAD IT CALLED IT NET BSD, BUT, YES.  YOU KNOW, IT'S ONE OF

         16   THESE THINGS LIKE LINUX.  IT'S KIND OF OUT THERE, AND LOTS

         17   OF PEOPLE LICENSE IT FOR LOTS OF DIFFERENT DEVICES.  I DON'T

         18   HAVE AN EXHAUSTIVE LIST IN FRONT OF ME, BUT CERTAINLY YOU

         19   HAVE THE ABILITY TO DO SO.  IT'S NOT EXCLUSIVE TO US AT ALL.

         20             QUESTION:  SO IF SOMEONE WANTED TO LICENSE

         21   FREE BSD, THEY WOULDN'T NECESSARILY HAVE TO COME TO NCI TO

         22   DO THAT; IS THAT CORRECT?

         23             ANSWER:  OH, NO, NO.  IN FACT, IF SOMEBODY WANTED

         24   TO GO AND GET THEIR OWN LICENSE AND DO A PORT TO THEIR

         25   DEVICE AND THEN CAME TO US JUST FOR ALL THE OTHER SOFTWARE
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          1   COMPONENTS IN THE NETWORK, IN THE NC DESKTOP, THEN WE WOULD

          2   BE HAPPY TO SELL IT TO THEM, YEAH.  IT'S NO PROBLEM.  WE

          3   PORT TO LOTS OF DIFFERENT OS'S, AND WE WOULDN'T HAVE ANY

          4   PROBLEM WITH THAT.

          5             QUESTION:  WHEN NCI LICENSED FREE BSD, DID THEY --

          6   DID THAT LICENSE INCLUDE A LICENSE FOR A BROWSER?

          7             ANSWER:  NO.  IT WAS STRICTLY AN OPERATING SYSTEM

          8   LICENSING AGREEMENT.

          9             QUESTION:  YOU TESTIFIED A LITTLE WHILE AGO THAT

         10   IF A SYSTEM ADMINISTRATOR WANTED TO, THEY COULD REMOVE THE

         11   BROWSER CODE FROM THEIR SYSTEM ENTIRELY; IS THAT CORRECT?

         12             ANSWER:  THAT IS CORRECT.

         13             QUESTION:  WOULD UNINSTALLING THAT CODE HARM THE

         14   OPERATING SYSTEM?

         15             ANSWER:  AGAIN, I WOULD DEFINE THE OPERATING

         16   SYSTEM THERE.  IF YOU'RE TALKING ABOUT THE NCOS THAT IS

         17   DOWNLOADED TO THE DEVICE WHEN AN NC COMES ON -- NETWORK

         18   COMPUTER COMES ON -- NO, IT'S AN APPLICATION THAT SITS ABOVE

         19   THAT.  BY DELETING THAT, IT JUST WOULDN'T BE VISIBLE ON THE

         20   NC DESKTOP ANY LONGER, BUT THE OPERATING SYSTEM WOULD BE

         21   FULLY FUNCTIONAL WITH ALL THE OTHER APPLICATIONS THAT

         22   DOWNLOADED TO IT.

         23             QUESTION:  HOW IMPORTANT IS IT TO NCI THAT

         24   APPLICATIONS BE AVAILABLE THAT WILL RUN ON THE NC OPERATING

         25   SYSTEM?
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          1             ANSWER:  WELL, APPLICATIONS BY DEFINITION ARE THE

          2   CORE OF THE PLATFORM'S EXISTENCE.  I MEAN, EVERYTHING THAT'S

          3   IMPORTANT THERE -- THE OPERATING SYSTEM IS FAIRLY

          4   IRRELEVANT.  IT'S IMPORTANT THAT THERE ARE APPLICATIONS THAT

          5   EXIST FROM A BROWSER TO, YOU KNOW, A WORD PROCESSOR AT SOME

          6   POINT, TO JAVA, TO A LOT OF OTHER THINGS.

          7             SO APPLICATIONS ARE ABSOLUTELY CRITICAL TO THE

          8   SUCCESS OF NCI AS A COMPANY.  IF THERE'S NO APPLICATIONS,

          9   THERE'S NO USEFUL INTENT FOR THE SOFTWARE AND WE JUST WOULD

         10   GO AWAY.

         11             QUESTION:  WHAT IS YOUR PERCEPTION OF HOW THE

         12   AVAILABILITY OF APPLICATIONS HAS AFFECTED NCI'S ABILITY TO

         13   LICENSE THE NCOS?

         14             MS. WHEELER:  OBJECTION.  ASSUMES FACTS NOT IN

         15   EVIDENCE.

         16             ANSWER:  I MEAN, WHEN YOU CREATE A MARKET EARLY

         17   ON, AS WE'RE DOING, YOU HAVE TO GO OUT THERE AND EVANGELIZE

         18   APPLICATION DEVELOPMENT JUST AS YOU WOULD EVANGELIZE, YOU

         19   KNOW, DEVICES AND EVERYTHING ELSE, RIGHT, THIS CATEGORY THAT

         20   WE'RE KIND OF SPAWNING OUT OF NOTHING.  SO WE'RE CONSTANTLY

         21   OUT THERE EVANGELIZING APPLICATIONS, AND THEY'RE INCREDIBLY

         22   IMPORTANT THAT THEY COME IN PORT TO THE PLATFORM.

         23             WE USE THE LANGUAGES OF THE WEB -- THERE'S A

         24   LITTLE BIT OF A CLICHE THERE, I GUESS -- TO PROMOTE THE

         25   DEVELOPMENT OF NEW APPLICATIONS ON THE PLATFORM, THAT BEING
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          1   MOSTLY, BUT NOT ALL-INCLUSIVE, HTML, JAVASCRIPT AND JAVA TO

          2   BUILD APPLICATIONS ON TOP OF OUR PLATFORM.

          3             QUESTION:  SO IS IT IMPORTANT TO NCI THAT THERE BE

          4   A SIGNIFICANT NUMBER OF APPLICATIONS WRITTEN IN THE JAVA

          5   LANGUAGE?

          6             ANSWER:  YEAH, ABSOLUTELY.  WE -- YOU KNOW, JAVA

          7   IS EXTREMELY CRITICAL TO OUR STRATEGY IN THAT THE ABILITY

          8   FOR APPLICATIONS TO RUN CROSS-PLATFORM, ONE OF THE EASIEST

          9   WAYS TO DO THAT IS HAVE THEM WRITTEN IN JAVA.  YOU WRITE

         10   ONCE.  THEY RUN ANYWHERE.  AND WE GET TO LEVERAGE -- JAVA IS

         11   ONE AREA WHERE, AS WELL WITH HTML AND JAVASCRIPT, WE GET TO

         12   LEVERAGE THE FACT THAT DEVELOPMENT IS GOING ON FOR THE

         13   INSTALL BASE OF P.C.'S AS WELL.  SO WE HAVE A LIMITED NUMBER

         14   OF DEVICES OUT THERE.

         15             P.C.'S HAVE -- I DON'T KNOW -- A HUNDRED MILLION

         16   OR SO OUT THERE THAT ARE WEB CAPABLE.  SO PEOPLE CAN WRITE

         17   TO THOSE, AND BY DEFINITION THEN, IF THEY ARE WRITTEN IN

         18   JAVA, THEY CAN THEN RUN ON OUR PLATFORM.  SO IT'S A HUGE

         19   ADVANTAGE FOR US IF THINGS ARE WRITTEN IN JAVA.

         20             QUESTION:  HAS NCI MADE ANY EFFORTS TO ENCOURAGE

         21   THE DEVELOPMENT OF APPLICATIONS WRITTEN NATIVELY FOR THE

         22   NCOS?

         23             ANSWER:  THE ONLY TIME THAT WE ASK FOR

         24   APPLICATIONS TO BE WRITTEN NATIVE IS IF IT'S QUICKER TIME TO

         25   MARKET.  JAVA IS EARLY IN ITS DEVELOPMENT CYCLE, SO IF IT'S

                                                                              40

          1   A QUICKER TIME TO MARKET OR THE PERFORMANCE IS SUCH THAT YOU

          2   JUST COULDN'T GET IT THROUGH JAVA.

          3             BUT WE ABSOLUTELY TRY TO LIMIT THE NUMBER OF

          4   APPLICATIONS THAT ARE WRITTEN NATIVE, BECAUSE PORTABILITY

          5   GOES AWAY, AND WE WOULD HAVE TO THEN RE-PORT THE APPLICATION

          6   EVERY TIME WE MOVE TO A DIFFERENT TYPE OF DEVICE OR A

          7   DIFFERENT CHIP ARCHITECTURE.  WE HAVE SOME EXAMPLES OF

          8   NATIVE APPLICATIONS, BUT WE WOULD PREFER THAT NOT HAPPEN,

          9   AND EVANGELIZE AS SUCH.

         10             QUESTION:  WHAT DID YOU MEAN WHEN YOU SAID THAT

         11   PORTABILITY GOES AWAY?

         12             ANSWER:  THE PERSONAL COMPUTER INDUSTRY IS UNIQUE

         13   IN THE FACT THAT, YOU KNOW, 95 PERCENT OR 97 PERCENT OF THE

         14   DEVICES ALL RUN INTEL-BASED ARCHITECTURES, AND IT JUST SO

         15   HAPPENED WITH THE OTHER PERCENT PROBABLY BEING MACINTOSH,

         16   AND SO WRITING ONCE, ONE VERSION OF NATIVE CODE -- AND

         17   THEY'RE ALSO ALL RUNNING, MOSTLY RUNNING WINDOWS -- WINDOWS

         18   OPERATING SYSTEM -- SO WRITING ONE APPLICATION TO THE X86

         19   INSTRUCTION SET AND ONE APPLICATION TO THE WIN32 API'S MEANS

         20   YOU CAN RUN OFF WITH THE MAJORITY OF THE INSTALL BASE.

         21             THE CONCEPT BEHIND NETWORK COMPUTERS IS THEY MIGHT

         22   BE VARIED THINGS IN THE WORLD.  AND WE MENTIONED THEM A

         23   LITTLE EARLIER, BUT YOU MIGHT HAVE A SET-TOP BOX HERE, WHICH

         24   IS AN INFORMATION APPLIANCE DEVICE.  YOU MIGHT HAVE A TRUE

         25   NETWORK COMPUTER IN AN ENTERPRISE ENVIRONMENT OVER HERE.
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          1   YOU MIGHT HAVE A GAS PUMP THING DOWN HERE.  BECAUSE OF THE

          2   COST METRICS OF THOSE VARIOUS DEVICES, THEY MAY HAVE VERY

          3   DIFFERENT CHIPS IN THEM AND MAY BE RUNNING VERY DIFFERENT

          4   OPERATING SYSTEMS, AS WE'VE ALREADY TALKED ABOUT.

          5             NCI TODAY SUPPORTS FIVE DIFFERENT CHIP

          6   ARCHITECTURES AND SEVEN DIFFERENT OPERATING SYSTEMS.  IF YOU

          7   WRITE AN APPLICATION NATIVE TO ANY ONE OF THOSE OS'S OR

          8   NATIVE TO ANY ONE OF THOSE CHIP ARCHITECTURES, THEY, BY

          9   DEFINITION, DO NOT RUN UNCHANGED ON ALL THE OTHERS.  IF THEY

         10   ARE WRITTEN IN HTML, JAVASCRIPT, OR JAVA, THEY CAN RUN

         11   CROSS-PLATFORM WITH NO MODIFICATION, AND THEN YOU CAN

         12   AGGREGATE THE VOLUME OF ALL THOSE DEVICES.

         13             QUESTION:  HOW WOULD IT AFFECT NCI IF JAVA AND

         14   HTML WERE TO BECOME PROPRIETARY STANDARDS, AND NCI WERE NOT

         15   THE COMPANY TO CONTROL THOSE STANDARDS?

         16             MS. WHEELER:  OBJECTION TO THE FORM OF QUESTION.

         17             ANSWER:  SO NCI DOESN'T CONTROL THE STANDARD AT

         18   ALL?  SO THAT'S THE FIRST PART OF THE QUESTION THAT DOESN'T

         19   REALLY RING PERFECT.  THE SECOND PART OF THE QUESTION IS

         20   THAT YOU USED THE TERM THAT'S IN THE INDUSTRY, WHICH IS AN

         21   OXYMORON, BY DEFINITION, WHICH IS PROPRIETARY STANDARD, SO I

         22   PROBABLY SHOULD DEFINE THAT.  THERE'S OFTEN TIMES WHERE

         23   STANDARDS ARE -- START AS STANDARDS, BUT BECAUSE THEY BECOME

         24   UBIQUITOUS BY ONE VENDOR, THAT THEY'RE TAKEN OVER, AND IT'S

         25   HAPPENED MANY TIMES.  S&A ARCHITECTURE FROM IBM, THEIR
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          1   NETWORKING ARCHITECTURE, IS AN EXAMPLE OF WHERE A

          2   PROPRIETARY STANDARD WAS CREATED.  EVERYBODY USES IT, BUT

          3   ONE VENDOR CONTROLS IT.

          4             HOWEVER, IF HTML AND JAVASCRIPT, OR JAVA FOR THAT

          5   MATTER, BECAME UNDER THE AUSPICE OF ONE VENDOR, WHOEVER IT

          6   WOULD BE, IT WOULD HAMPER OUR ABILITY TO INNOVATE, AND WE

          7   INNOVATE IN THE FORM OF THE WEB IN MANY WAYS BECAUSE WE TAKE

          8   A BROWSER FROM NETSCAPE -- THEY'RE DOING A LOT OF THE

          9   INNOVATION FOR US -- THEN WE REPACKAGE IT AND REWRAP IT AND

         10   THAT KIND OF THING, AND THEN WE ADD OUR OWN INNOVATION

         11   AROUND IT.  BUT IF THERE WASN'T MULTIPLE PEOPLE OUT THERE

         12   DRIVING THE STANDARD AND THAT KIND OF THING, THEN WE WOULD

         13   BE HAMPERED COMPLETELY.  YOU KNOW, WE WOULDN'T BE ABLE TO

         14   INNOVATE ANYMORE.  IT WOULD BE IMPOSSIBLE.

         15             QUESTION:  WHY WOULD YOU NOT BE ABLE TO INNOVATE?

         16             ANSWER:  MOSTLY BECAUSE -- AGAIN, I WOULD USE THE

         17   NETSCAPE EXAMPLE.  I MEAN, IT'S PROBABLY APPLICABLE TO WHAT

         18   WE'RE DOING HERE TODAY, SO IF YOU TAKE THE EXAMPLE WHERE

         19   NETSCAPE NO LONGER DEVELOPED A BROWSER, IT BECAME

         20   ECONOMICALLY INFEASIBLE, AND SO THEIR MARKET SHARE IS

         21   DROPPING, THEY'VE ALREADY DECIDED TO KIND OF GIVE IT AWAY

         22   OUT THERE ON THE WEB -- YOU KNOW, YOU COULD MAKE THE

         23   EVENTUAL CONCLUSION THAT THEY WOULD GET OUT OF THE BROWSER

         24   BUSINESS.  IT WASN'T A VIABLE BUSINESS.

         25             IF THAT HAPPENED, THERE IS REALLY ONLY ONE OTHER
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          1   COMPANY IN THE INDUSTRY THAT IS REALLY MOVING BROWSER

          2   TECHNOLOGY ALONG.  THERE'S LOTS OF SMALL PLAYERS, ME BEING

          3   ONE OF THEM, BUT REALLY THERE'S ONLY ONE OTHER, AND THAT'S

          4   MICROSOFT.  THEY HAPPEN TO BE MY BIGGEST COMPETITOR.  AND IF

          5   MY LARGEST COMPETITOR IS OUT THERE, AND THEY'RE THE ONLY ONE

          6   WHO IS INNOVATING THE LANGUAGES OF THE WEB, I WOULD EITHER

          7   HAVE TO LICENSE IT FROM THEM OR JUMP INTO AN ECONOMICALLY --

          8   ALREADY PROVEN, BECAUSE NETSCAPE GOT OUT OF IT --

          9   ECONOMICALLY INFEASIBLE MARKET OF TRYING TO CREATE MY OWN

         10   BROWSER COMPANY FROM THE GROUND UP, WHICH WOULD BE VERY

         11   DIFFICULT FOR NCI.  SO IT WOULD -- IF THAT HAPPENS, IT WOULD

         12   BE DEVASTATING TO OUR COMPANY.  IT WOULD BE A VERY -- IT

         13   WOULD BE A BLOW.

         14             (END OF PLAYING OF VIDEOTAPE EXCERPTS.)

         15             MR. BOIES:  YOUR HONOR, THAT COMPLETES THE

         16   DESIGNATIONS FROM MR. LIMP'S DEPOSITION.

         17             THE COURT:  ALL RIGHT.  LET'S TAKE A TEN-MINUTE

         18   RECESS.

         19             MR. BOIES:  THANK YOU, YOUR HONOR.

         20             (RECESS WAS TAKEN.)

         21             (AFTER RECESS.)

         22             MR. BOIES:  YOUR HONOR, THE NEXT DEPOSITION IS THE

         23   DEPOSITION OF BRYAN SPARKS.

         24             THE COURT:  BRYAN WHO?

         25             MR. BOIES:  SPARKS.
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          1             THE COURT:  SPARKS.

          2             MR. BOIES:  MR. SPARKS IS THE PRESIDENT AND CHIEF

          3   EXECUTIVE OFFICER OF CALDERA, INC.  PRIOR TO FOUNDING

          4   CALDERA IN 1994, MR. SPARKS WORKED AT NOVELL, INCORPORATED.

          5             MR. SPARKS' DEPOSITION WAS TAKEN ON JULY 9, 1998.

          6             THE COURT:  ALL RIGHT.

          7             (VIDEOTAPE EXCERPTS WERE PLAYED AS FOLLOWS:)

          8             BY MR. PEPPERMAN:

          9             QUESTION:  IN ADVANCE OF THIS DEPOSITION, DID YOU

         10   TALK AT ALL WITH ANY REPRESENTATIVES OF A STATE

         11   ATTORNEY GENERAL'S OFFICE?

         12             ANSWER:  YES.

         13             QUESTION:  WITH WHOM DID YOU SPEAK?

         14             ANSWER:  MR. KLEIN.

         15             QUESTION:  HOW MANY TIMES DID YOU SPEAK WITH

         16   MR. KLEIN?

         17             ANSWER:  ONCE.

         18             QUESTION:  DID YOU MEET WITH MR. KLEIN?

         19             ANSWER:  YES.

         20             QUESTION:  HOW LONG WAS THAT MEETING?

         21             ANSWER:  A COUPLE OF HOURS.

         22             QUESTION:  DID A REPRESENTATIVE OF THE UNITED

         23   STATES DEPARTMENT OF JUSTICE ATTEND THAT MEETING AS WELL?

         24             ANSWER:  YES.

         25             QUESTION:  WHO ATTENDED FROM THE DEPARTMENT OF
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          1   JUSTICE?

          2             ANSWER:  I'M NOT GOING TO REMEMBER NAMES, BUT THE

          3   THREE INDIVIDUALS THAT ARE HERE AROUND THE TABLE.

          4             QUESTION:  THREE LAWYERS FROM THE DEPARTMENT OF

          5   JUSTICE?

          6             ANSWER:  YES, IF I GOT THEIR INTRODUCTIONS RIGHT.

          7             QUESTION:  AND THIS WAS THE SAME MEETING THAT YOU

          8   HAD WITH MR. KLEIN YESTERDAY?

          9             ANSWER:  YES.

         10             QUESTION:  AND YOUR LAWYERS ATTENDED THAT MEETING

         11   AS WELL?

         12             ANSWER:  YES.

         13             QUESTION:  THAT LASTED, I THINK YOU SAID, A COUPLE

         14   OF HOURS.

         15             ANSWER:  SOMETHING LIKE THAT.

         16             QUESTION:  WHAT DID YOU DISCUSS DURING THAT

         17   MEETING?

         18             ANSWER:  THE DEPARTMENT OF JUSTICE AND MR. KLEIN

         19   HAD SOME QUESTIONS AND I RESPONDED TO THEM.  I AM NOT SURE

         20   HOW DETAILED I SHOULD GO THERE, BUT I PRETTY MUCH RESPONDED

         21   TO QUESTIONS.

         22             QUESTION:  AFTER YOU REQUIRED THE DR-DOS PRODUCT,

         23   DID YOU DETERMINE THAT INTERNET CONNECTIVITY WOULD BE AN

         24   IMPORTANT FEATURE OF THAT PRODUCT?

         25             ANSWER:  YES.
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          1             QUESTION:  THE OPENLINUX STANDARD PRODUCT -- IS

          2   THAT PRIMARILY INTENDED TO BE A SERVER PRODUCT?

          3             ANSWER:  PRIMARILY, THOUGH IT DOES INCLUDE A

          4   GRAPHICAL USER INTERFACE AND OFFICE PRODUCTIVITY SUITE,

          5   BECAUSE WE DO APPEAL TO SOME UNIX WORKSTATION MARKETS, AND

          6   WE INCLUDE THOSE.  BUT THE FACT THAT IT HAS A COMMERCIAL WEB

          7   SERVER, THAT'S HOW WE WOULD PREFER TO POSITION THE PRODUCT,

          8   AS A SERVER.

          9             QUESTION:  CAN ALL THREE OF THESE PRODUCTS --

         10   COULD THEY BE USED AS A DESKTOP OPERATING SYSTEM?

         11             ANSWER:  YES.

         12             QUESTION:  DO ALL THREE OF THESE PRODUCTS COME

         13   WITH A WEB BROWSER?

         14             ANSWER:  YES.

         15             QUESTION:  AND DR-DOS CAN BE USED AS A

         16   GENERAL-PURPOSE OPERATING SYSTEM?

         17             ANSWER:  YES, IT CAN.

         18             BY MS. GIULIANELLI:

         19             QUESTION:  IF YOU COULD LOOK AT THE NEXT BULLET

         20   POINT HERE ON THE DOCUMENT, WHICH IS LABELED 000775, AND IT

         21   SAYS THAT "THE OEM DISTRIBUTION CHANNEL, THE STRONGEST AND

         22   LARGEST FOR THE DESKTOP OS MARKET, IS BASICALLY CLOSED TO

         23   NEW ENTRANTS FOR ALL BUT THE SMALLEST OEM'S."

         24             ANSWER:  YES.

         25             QUESTION:  DO YOU AGREE WITH THAT?
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          1             ANSWER:  YES.

          2             QUESTION:  AND COULD YOU EXPLAIN WHAT THAT MEANS?

          3             (STOPPED PLAYING VIDEOTAPE.)

          4             MR. BOIES:  YOUR HONOR, THE REFERENCE HERE IS TO A

          5   DOCUMENT THAT HAS BEEN MARKED AS GOVERNMENT TRIAL EXHIBIT

          6   342, WHICH IS A DOCUMENT PREPARED BY CALDERA.  AND I WOULD

          7   OFFER THAT DOCUMENT AT THIS TIME.

          8             (PASSING UP TO THE COURT.)

          9             MR. WARDEN: YOUR HONOR, IF THIS DOCUMENT IS

         10   OFFERED FOR THE TRUTH OF ITS CONTENTS, I OBJECT.  IT'S

         11   CLEARLY HEARSAY.  IT'S A LONG STATEMENT ABOUT ITSELF,

         12   APPARENTLY -- I'M JUST LOOKING AT IT FOR THE FIRST TIME --

         13   BY A COMPANY THAT'S IN LITIGATION WITH MICROSOFT.  IF IT'S

         14   OFFERED AS SOME KIND OF -- WHAT CALDERA SEES WHEN IT LOOKS

         15   AT ITSELF OR GOES THROUGH SOME KIND OF COMMERCIAL

         16   PSYCHOANALYSIS, I SUPPOSE I DON'T OBJECT.

         17             THE COURT:  WAS THAT AN OBJECTION OR WASN'T IT?

         18             MR. WARDEN:  IT'S AN OBJECTION IF IT'S OFFERED FOR

         19   THE TRUTH OF ITS CONTENTS.

         20             THE COURT:  DOES MR. SPARKS VOUCH FOR IT?

         21             MR. BOIES:  YOUR HONOR, IT IS DESCRIBED AS AN

         22   INTERNAL PLANNING DOCUMENT PREPARED BY CALDERA.  I THINK IT

         23   FITS THE DEFINITION OF A BUSINESS RECORD AS PREVIOUSLY

         24   APPLIED TO DOCUMENTS OFFERED BY MICROSOFT.  ON THE OTHER

         25   HAND, WE ARE OFFERING IT FOR PURPOSES OF SHOWING HOW CALDERA
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          1   VIEWED THE MARKETPLACE.  AND I TAKE IT FOR THAT OFFER, THERE

          2   IS NO OBJECTION TO IT.  MAYBE THAT SOLVES THE PROBLEM.

          3             MR. WARDEN:  YES, ON THAT BASIS.  ON THAT BASIS, I

          4   HAVE NO OBJECTION.

          5             THE COURT:  ALL RIGHT.  GOVERNMENT'S 342 IS

          6   ADMITTED.

          7                                   (WHEREUPON, PLAINTIFFS'

          8                                   EXHIBIT NUMBER 342 WAS

          9                                   RECEIVED IN EVIDENCE.)

         10             (PLAYING VIDEOTAPE EXCERPT.)

         11             ANSWER:  THAT'S KIND OF THE SUBJECT OF OUR LAWSUIT

         12   WHERE WE BELIEVE THAT THERE ARE A NUMBER OF ANTI-COMPETITIVE

         13   PRACTICES IN PLACE THAT MAKE IT DIFFICULT FOR PEOPLE TO GET

         14   INTO THE DISTRIBUTION CHANNEL, AMONG OTHER THINGS.  AND I AM

         15   NOT SURE HOW TO ELABORATE ON THAT, BUT IT IS DIFFICULT TO

         16   BREAK IN.  WE ALSO HAVE THE -- AT LEAST PERCEIVED -- I DON'T

         17   HAVE DIRECT KNOWLEDGE OF REAL, BUT THE PERCEIVED NOTION --

         18   OR I CAN'T COMMENT ON THE REAL -- WHERE THERE IS THE NOTION

         19   THAT IT WOULD BE DIFFICULT FOR THE OEM'S TO TAKE A RISK ON

         20   ANYTHING OTHER THAN MICROSOFT, FOR RETALIATORY REASONS.

         21             QUESTION:  WHAT ATTEMPTS HAS CALDERA ACTUALLY MADE

         22   TO DISTRIBUTE OPENLINUX THROUGH OEM'S?

         23             ANSWER:  WE'VE TRIED.  WE'VE TALKED TO SOME OF THE

         24   LARGER OEM'S, MADE EFFORTS -- CAME WHERE WE THOUGHT WAS

         25   PRETTY CLOSE ON ONE OR TWO OF THOSE.  JUST HAVEN'T BEEN
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          1   SUCCESSFUL.  WE MADE PRESENTATIONS; WE'VE NEGOTIATED PRICE;

          2   WE'VE TALKED ABOUT MARKET SEGMENTS; WE'VE TALKED ABOUT

          3   COOPERATIVE MARKETING AND SALES ROLLOUTS, AND JUST HAVEN'T

          4   BEEN SUCCESSFUL IN DOING THAT.

          5             QUESTION:  WHICH OF THE OEM'S HAVE YOU TALKED TO?

          6             ANSWER:  WE DID TALK TO COMPAQ QUITE A WHILE,

          7   SEVERAL OCCASIONS, AND ANOTHER THAT WE'RE STILL IN

          8   NEGOTIATIONS WITH ON THIS NEW PRODUCT WE'RE COMING OUT WITH.

          9   BUT, YOU KNOW, COMPAQ, WE CAME PRETTY CLOSE, I THOUGHT, AND

         10   YOU KNOW, JUST COULDN'T CONSUMMATE A DEAL THERE.

         11             QUESTION:  AND WHAT WAS COMPAQ GOING TO USE

         12   OPENLINUX FOR?

         13             ANSWER:  AS AN ISP -- TARGETED AT ISP'S.  WE HAVE

         14   A GOOD PRODUCT THERE -- AND CREATING A LINE OF P.C.'S THAT

         15   WAS TARGETED AT ISP'S WITH OUR PRODUCT ON IT, WHICH FITS US

         16   WELL.  WE HAVE GOOD FEATURES SET FOR THEM AND MADE SENSE TO

         17   US.

         18             QUESTION:  AND WHAT ULTIMATELY HAPPENED WITH

         19   COMPAQ?

         20             ANSWER:  COULDN'T GET IT DONE.  DON'T KNOW WHY,

         21   JUST COULDN'T GET IT DONE.  THEY WEREN'T -- LIKE I SAID, WE

         22   GOT DOWN THE ROAD QUITE A WAYS AND THEN, YOU KNOW, STOPPED.

         23   SO I DON'T KNOW WHY.

         24             QUESTION:  DID CALDERA APPROACH DELL TO TRY TO GET

         25   OPENLINUX DISTRIBUTED THROUGH DELL?
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          1             ANSWER:  WE HAD A CONTACT INTO DELL THROUGH -- NOT

          2   BY ME, BUT SOMEBODY ELSE IN THE COMPANY, A FORMER NOVELL

          3   EMPLOYEE THAT WAS KNOWN, AND WE TALKED TO THEM.  YOU KNOW,

          4   WEREN'T SUCCESSFUL THERE AS WELL, REALLY GETTING AN OEM

          5   AGREEMENT THERE.  THEY'RE A VERY OUTSPOKEN MICROSOFT SHOP AT

          6   DELL, AND SO, YOU KNOW, WE DIDN'T MAKE MUCH HEADWAY THERE,

          7   APPARENTLY.

          8             QUESTION:  ARE ANY OF THOSE BROWSERS -- DO YOU

          9   CONSIDER ANY OF THOSE BROWSERS TO BE PART OF THE LINUX

         10   OPERATING SYSTEM?

         11             ANSWER:  NO.

         12             QUESTION:  WHEN CALDERA DISTRIBUTES OPENLINUX

         13   STANDARD THROUGH RESELLERS, DOES CALDERA REQUIRE THOSE

         14   RESELLERS, AS A CONTRACTUAL MATTER, TO DISTRIBUTE THE

         15   BROWSER AND/OR INSTALL IT ALONG WITH THE OPERATING SYSTEM?

         16             ANSWER:  NO, WE DO NOT.

         17             QUESTION:  WHY NOT?

         18             ANSWER:  IT DOESN'T MAKE SENSE FOR US TO DO THAT.

         19   THE RESELLER KNOWS WHAT THE CUSTOMER NEEDS BETTER THAN WE

         20   DO.  HE IS CLOSER TO THE CUSTOMER.  WE LET HIM DECIDE THAT.

         21   HE IS BUYING THE BOXED PRODUCT AND HAS THE BROWSER, BUT WE

         22   DON'T MANDATE THAT HE INSTALL IT OR CONFIGURE IT, IF HE

         23   DOESN'T WISH TO.

         24             QUESTION:  YOU'VE TESTIFIED ABOUT THE ABILITY OF

         25   END USERS TO CUSTOMIZE OPENLINUX WHEN INSTALLING IT.  WOULD
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          1   CALDERA ALSO ALLOW OEM'S TO CUSTOMIZE OPENLINUX TO NOT

          2   INCLUDE A BROWSER IF THEY WISHED?

          3             ANSWER:  YES.

          4             QUESTION:  WHY?

          5             ANSWER:  WHY WOULDN'T WE?  AS LONG AS WE HAD A

          6   CONTRACT.  I'M NOT IN A POSITION WHERE I CAN BE PICKY ON

          7   CUSTOMERS THAT I CAN GET.  SO IF THEY WANTED TO CUSTOMIZE

          8   IT, THEY'D BE HAPPY TO.

          9             QUESTION:  WOULD CALDERA ALSO ALLOW RESELLERS TO

         10   CUSTOMIZE OPENLINUX IN INSTALLING IT?

         11             ANSWER:  YES.

         12             QUESTION:  WOULD CALDERA LOWER THE PRICE OF

         13   OPENLINUX BASE FOR OTHER CUSTOMERS THAT WANTED IT WITHOUT A

         14   BROWSER -- WITHOUT NAVIGATOR, FOR INSTANCE?

         15             ANSWER:  NOT SINCE NETSCAPE HAS GIVEN THE BROWSERS

         16   AWAY FOR FREE.  PREVIOUS TO THAT, WE MIGHT HAVE, BUT NOW, WE

         17   BUNDLE THAT IN.  WE DID THAT WITH MONTRA BEFORE NETSCAPE

         18   GAVE THE BROWSERS AWAY FOR FREE.

         19             MR. PEPPERMAN:

         20             QUESTION:  MR. SPARKS, YOU MENTIONED A COUPLE OF

         21   TIMES THIS AFTERNOON THAT YOUR COMPANY HAS A LAWSUIT PENDING

         22   AGAINST MICROSOFT?

         23             ANSWER:  YES.

         24             QUESTION:  AND THAT IS AN ANTITRUST LAWSUIT?

         25             ANSWER:  YES.
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          1             QUESTION:  IS ONE OF THE CLAIMS IN THAT LAWSUIT --

          2   I THINK YOU USED THE PHRASE EARLIER -- "A TECHNICAL TIE

          3   CLAIM"?

          4             ANSWER:  I BELIEVE THAT'S HOW WE CHARACTERIZE IT

          5   IN THE AMENDED COMPLAINT.

          6             QUESTION:  SINCE THE UNITED STATES BROUGHT

          7   LITIGATION AGAINST MICROSOFT IN OCTOBER, 1997, RELATING TO

          8   WINDOWS 95 AND INTERNET EXPLORER, HAS CALDERA PUBLICLY

          9   SUPPORTED THE UNITED STATES IN ITS LAWSUIT AGAINST

         10   MICROSOFT?

         11             ANSWER:  NO.

         12             MR. PEPPERMAN:  LET ME MARK, I THINK IT'S EXHIBIT

         13   24.  THIS IS DATED OCTOBER 21, 1997 AND IT'S ENTITLED "PROVO

         14   COMPANY APPLAUDS ACTION AGAINST MICROSOFT."

         15             THE WITNESS:  OKAY.

         16             MR. KLEIN:  I GUESS I'LL REGISTER AN OBJECTION AS

         17   BEING BEYOND THE SCOPE.

         18             MR. PEPPERMAN:  IT GOES TO BIAS.

         19             THE WITNESS:  OKAY.

         20             QUESTION:  HAVE YOU SEEN THIS ARTICLE BEFORE?

         21             ANSWER:  NO, IT DOESN'T -- I DON'T RECALL.  WHAT

         22   MAGAZINE IS THIS?

         23             QUESTION:  IT WAS PRODUCED BY CALDERA AS PART OF

         24   THE PRODUCTION.  IT BEARS THE BATES NUMBER DOJ 522.  UP TOP,

         25   I CAN SEE A WWW.DAILY-HERALD.COM.
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          1             ANSWER:  IT'S PROBABLY PRESS CLIPS -- OUT OF THE

          2   PRESS CLIPS THAT WE GAVE YOU.

          3             QUESTION:  OKAY.  THE TITLE OF THE ARTICLE, AS I

          4   SAID, WAS "PROVO COMPANY APPLAUDS ACTION AGAINST MICROSOFT."

          5   THE ACTION REFERRED TO THERE IS THE DEPARTMENT OF JUSTICE

          6   ACTION AGAINST MICROSOFT THAT WAS COMMENCED IN OCTOBER OF

          7   '97?

          8             ANSWER:  WELL, THIS IS -- I'M SORRY.  I'LL HAVE TO

          9   HAVE THE QUESTION AGAIN.  I APOLOGIZE.

         10             QUESTION:  THE ACTION REFERRED TO IN THIS ARTICLE

         11   IS THE ACTION BROUGHT BY THE UNITED STATES AGAINST

         12   MICROSOFT, THE ONE THAT WAS COMMENCED IN THE FALL OF '97?

         13             ANSWER:  YEAH.  ACCORDING TO THE DATE, IT MUST BE,

         14   YEAH.

         15             MR. PEPPERMAN:  OKAY.  LET ME MARK AS CALDERA

         16   EXHIBIT 24 -- 25 -- EXCUSE ME -- AN ARTICLE FROM THE DESERET

         17   NEWS DATED OCTOBER 22, 1997.

         18             QUESTION:  THIS ARTICLE IS ENTITLED "UTAH FIRM

         19   THAT IS SUING MICROSOFT WELCOMES SCRUTINY OF SOFTWARE

         20   GIANT." AND THIS ARTICLE -- IS THIS FROM A LOCAL SALT LAKE

         21   PAPER, THE DESERET NEWS?

         22             ANSWER:  IT SAYS IT'S FROM THE DESERET NEWS, YEAH.

         23             QUESTION:  AND THE SCRUTINY THAT'S REFERRED TO

         24   THERE -- THIS IS, AGAIN, A REFERENCE TO CALDERA'S WELCOMING

         25   THE UNITED STATES' ACTION AGAINST MICROSOFT?
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          1             ANSWER:  ACCORDING TO -- I'M SORRY.  I PHASED OUT

          2   THERE FOR A MINUTE.

          3             QUESTION:  SURE.  THE SCRUTINY OF MICROSOFT THAT

          4   CALDERA IS WELCOMING HERE -- IT IS THE UNITED STATES' ACTION

          5   AGAINST MICROSOFT?

          6             ANSWER:  THAT'S NOT MY TITLE.  THAT'S HIS TITLE

          7   AND, OBVIOUSLY, THAT REFERS TO THE ORIGINAL -- OR THE DOJ

          8   ACTION THAT WAS TAKEN IN OCTOBER.  THOSE AREN'T MY WORDS.

          9   THOSE ARE HIS WORDS OR HER WORDS.

         10             QUESTION:  SURE.  BOTH OF THESE ARTICLES, EXHIBIT

         11   24 AND EXHIBIT 25 -- THERE IS A GENTLEMAN IN THERE QUOTED BY

         12   THE NAME OF RANSOM LOVE?

         13             ANSWER:  YES.

         14             QUESTION:  IS HE AN EMPLOYEE OF CALDERA?

         15             ANSWER:  HE IS.

         16             QUESTION:  IS HE A SENIOR CALDERA EXECUTIVE?

         17             ANSWER:  YES.

         18             QUESTION:  WAS HE ONE OF THE FOUNDERS?

         19             ANSWER:  YES.  WELL, THAT'S WHAT WE CALL ONE OF

         20   THE FOUNDERS.  HE CAME IN IN JANUARY.

         21             QUESTION:  YOU WERE ASKED A NUMBER OF QUESTIONS

         22   ABOUT WHAT WOULD HAPPEN IF THE BROWSER WASN'T LOADED AND YOU

         23   GAVE ANSWERS.

         24             ANSWER:  YES.

         25             QUESTION:  AND MY QUESTION IS, WERE THOSE ANSWERS
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          1   WITH RESPECT TO YOUR OPERATING SYSTEM PRODUCT, THE OPENLINUX

          2   PRODUCT?

          3             ANSWER:  YES, ABSOLUTELY.

          4             (STOPPED PLAYING VIDEOTAPE.)

          5             MR. BOIES:  YOUR HONOR, THAT COMPLETES THE

          6   PARTIES' DESIGNATIONS FROM MR. SPARKS' DEPOSITION.

          7             THE NEXT DEPOSITION IS THE DEPOSITION OF WAYNE

          8   BERGLAND, B-E-R-G-L-A-N-D.  MR. BERGLAND IS VICE-PRESIDENT,

          9   U.S. FIELD SALES, FOR SANTA CRUZ OPERATION OR SCO, A COMPANY

         10   IDENTIFIED YESTERDAY.

         11             PRIOR TO ASSUMING HIS PRESENT POSITION,

         12   MR. BERGLAND WAS SCO'S DIRECTOR OF STRATEGIC OEM SALES.

         13   MR. BERGLAND JOINED SCO IN 1990.  PRIOR TO 1990,

         14   MR. BERGLAND WAS EMPLOYED BY IBM.

         15             MR. BERGLAND'S DEPOSITION WAS TAKEN AUGUST 11,

         16   1998.

         17             (PLAYING VIDEO TAPE EXCERPTS AS FOLLOWS:)

         18             BY MR. HOLTZMAN:

         19             QUESTION:  AS YOU SIT HERE TODAY, IS IT POSSIBLE

         20   FOR YOU TO GIVE A ROUGH BREAKDOWN AS TO THE PERCENTAGE OF

         21   SCO OPERATING SYSTEM PRODUCTS THAT ARE DISTRIBUTED TO OEM'S

         22   FOR THE PURPOSE OF BEING CUSTOMIZED AS OPPOSED TO BEING NOT

         23   MODIFIED?

         24             ANSWER:  YES.

         25             MR. LACOVARA:  OBJECT TO THE FORM.
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          1             QUESTION:  DO YOU UNDERSTAND THE QUESTION?

          2             ANSWER:  I SURE DO.  FROM A UNIT STANDPOINT, I

          3   DON'T KNOW THE ANSWER.  BUT FROM A REVENUE STANDPOINT, I

          4   WOULD SAY IT'S PROBABLY 35, 40 PERCENT IS MODIFIED CODE IN

          5   ONE WAY OR ANOTHER.

          6             QUESTION:  AND THE REMAINDER IS LICENSED UNDER

          7   WHAT MECHANISM?

          8             ANSWER:  IT WOULD BE A STANDARD OEM AGREEMENT,

          9   GIVING THE OEM DISTRIBUTION RIGHTS FOR THE STANDARD PRODUCT,

         10   THE SHRINK-WRAPPED PRODUCT.

         11             QUESTION:  AND THAT IS FOR OEM'S THAT SIMPLY DON'T

         12   WANT TO MODIFY --

         13             ANSWER:  THAT'S CORRECT.

         14             QUESTION:  -- THE EXISTING PRODUCT?

         15             ANSWER:  THAT'S CORRECT.

         16             AND WE WILL HAVE SOME OEM'S THAT HAVE THE INTEREST

         17   TO DO BOTH, SO THEY WILL HAVE MULTIPLE LICENSE AGREEMENTS.

         18             QUESTION:  OKAY.  AND SIMILARLY IN PROVIDING THE

         19   ABILITY FOR AN OEM OR AN END-USER, AS THE CASE MAY BE, TO

         20   NOT PREINSTALL NAVIGATOR, DOES SCO HAVE ANY CONCERNS ABOUT

         21   ENSURING A CONSISTENT USER EXPERIENCE WITH UNIXWARE 7?

         22             ANSWER:  WE REALLY DON'T, BECAUSE IT'S USED IN

         23   SUCH VARIETY OF WAYS.  AGAIN, AS LONG AS YOU ARE REPORTING

         24   AND PAYING US PROPERLY, WE REALLY DON'T CARE.

         25             QUESTION:  AND, SIMILARLY, IN PROVIDING A CHOICE
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          1   NOT TO PREINSTALL NAVIGATOR, AS FAR AS YOU KNOW, DOES SCO

          2   HAVE ANY CONCERNS ABOUT PROBLEMS THAT MAY CAUSE YOUR

          3   APPLICATION VENDORS WITH UNIXWARE 7?

          4             ANSWER:  I DON'T BELIEVE THERE'S ANY PROBLEMS WITH

          5   THAT.

          6             QUESTION:  WHY NOT?

          7             ANSWER:  WELL, A BROWSER IS -- I'M NOT AN

          8   ENGINEER --  SOFTWARE ENGINEER, BUT MY UNDERSTANDING OF A

          9   BROWSER -- ACCESS TO THE INTERNET.  AND IT DOESN'T AFFECT

         10   APPLICATIONS PER SE THAT RUN ON YOUR OPERATING SYSTEM.  THEY

         11   CAN STILL RUN WITH OR WITHOUT A BROWSER.

         12             QUESTION:  ALL RIGHT.  NOW, GOING BACK TO YOUR

         13   TIME AS THE DIRECTOR OF STRATEGIC SALES --

         14             ANSWER:  RIGHT.

         15             QUESTION:  -- DURING THAT PERIOD OF TIME, OR LET'S

         16   SAY AT THE END OF THAT TIME, WHO ARE, SAY, THE FIVE LARGEST

         17   OEM LICENSEES OF THE VARIETY OF SCO OPERATING SYSTEM

         18   PRODUCTS YOU HAVE DESCRIBED?

         19             ANSWER:  SIEMENS, COMPAQ, LUCENT, NCR, AND UNISYS

         20   ARE PROBABLY THE TOP FIVE.  SIEMENS, I WOULD SAY, IS NUMBER

         21   ONE.  UNISYS, COMPAQ, SOMEWHERE IN THE MIDDLE.  AND NCR MAY

         22   BE ON THE BOTTOM.

         23             QUESTION:  AND, SIMILARLY, IF UNISYS, FOR A

         24   PARTICULAR CUSTOMER OR FOR A GROUP OF CUSTOMERS, WANTS TO

         25   NOT INSTALL NETSCAPE NAVIGATOR IN THE COURSE OF
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          1   PREINSTALLING UNIXWARE 7 -- AND IF WE HAVE TO GO BACK AND

          2   SEE WHETHER THAT IS LICENSED UNDER THIS AGREEMENT, WE CAN --

          3   DOES THAT LICENSE AGREEMENT ALLOW UNISYS TO DO THAT?

          4             ANSWER:  I THINK AT CONFIGURATION TIME --

          5   INSTALLATION TIME, THEY HAVE THOSE OPTIONS.

          6             BY MR. LACOVARA:

          7             QUESTION:  OKAY.  OF THOSE -- OF THE FIVE OEM'S,

          8   SPEAKING COLLECTIVELY -- AND DO YOU RECALL THE FIVE THAT WE

          9   HAVE BEEN TALKING ABOUT?

         10             ANSWER:  YES.

         11             QUESTION:  OF THOSE FIVE OEM'S COLLECTIVELY, WHAT

         12   PERCENTAGE OF THE REVENUE THAT SCO DERIVES FROM THE LICENSES

         13   TO THOSE FIVE CONCERNS OR IS RELATED TO UNIXWARE THAT IS

         14   SHIPPED ON A DESKTOP SYSTEM?

         15             ANSWER:  WE PRIMARILY ARE SERVER-BASED -- I MEAN A

         16   SERVER COMPANY.  WE DID COMPETE IN A DESKTOP ARENA SOME TIME

         17   AGO UNSUCCESSFULLY.  WE STILL SHIP SOME DESKTOPS, BUT I

         18   THINK IT'S A VERY SMALL PERCENTAGE.  THE MAJORITY OF OUR

         19   SYSTEMS TODAY ARE SERVERS.

         20             QUESTION:  SO IS IT A FAIR STATEMENT THAT THE

         21   QUESTIONS MR. HOLTZMAN WAS ASKING YOU BEFORE WITH REGARD TO

         22   THESE FIVE OEM'S CONCERNED, AT LEAST IN A PREPONDERANT

         23   MAJORITY, NONDESKTOP SHIPMENTS?

         24             ANSWER:  THEY ARE SERVERS.  THE OEM'S ALSO SHIP

         25   DESKTOP MACHINES WITH OUR AGREEMENTS.  WHAT PERCENTAGE OR
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          1   WHAT THE TOTALS ARE IN TERMS OF UNITS, I DON'T KNOW.  BUT,

          2   YES, THOSE WERE SERVER-BASED COMPANIES.

          3             QUESTION:  NOW, LET'S TALK JUST A FEW MOMENTS

          4   ABOUT EACH ONE.  UNISYS, YOU SAY THEY WERE -- EXHIBIT 12,

          5   WHICH YOU MAY WANT TO HAVE IN FRONT OF YOU, YOU SAID WAS

          6   CLOSE TO THE STANDARD OEM AGREEMENT.

          7             WAS THAT A FAIR CHARACTERIZATION OF YOUR

          8   TESTIMONY?

          9             ANSWER:  YES.  FROM WHAT -- I LOOKED AT IT, AND

         10   THE TIME WHEN IT WAS SIGNED, AND THE PRODUCTS THAT ARE HERE.

         11             QUESTION:  OKAY.  ON WHAT PRODUCTS DID UNISYS SHIP

         12   WHATEVER VERSION OF UNIXWARE THEY LICENSED FROM SCO?

         13             ANSWER:  WHAT PRODUCTS OF THEIRS?

         14             QUESTION:  YES.

         15             ANSWER:  THEY HAVE A WHOLE VARIETY OF THEM.

         16   CLEARPATH.  THEY HAVE A NUMBER OF SERVERS.  AQUANTA SYSTEMS.

         17   THEY HAVE NAMES FOR THEIR DIFFERENT MODELS.

         18             QUESTION:  DID THEY SHIP, TO YOUR KNOWLEDGE, ANY

         19   UNIXWARE IN ANY DESKTOP SYSTEMS THAT THEY MAKE?

         20             ANSWER:  I THINK THAT THEY DID, BUT, AGAIN,

         21   PROBABLY A VERY SMALL NUMBER.

         22             QUESTION:  OKAY.  THE SAME QUESTION AS TO SIEMENS.

         23   YOU MENTIONED THAT THEY WERE INVOLVED IN TELEPHONY PRODUCTS,

         24   SERVER PRODUCTS, ET CETERA.  DO THEY SHIP ANY DESKTOP

         25   SYSTEMS WITH SCO?
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          1             ANSWER:  I BELIEVE THEY DON'T TODAY, BUT THEY HAVE

          2   IN THE PAST.

          3             QUESTION:  AND HOW RECENTLY HAVE THEY?

          4             ANSWER:  THEY GOT OUT OF THE DESKTOP BUSINESS A

          5   COUPLE YEARS AGO.

          6             QUESTION:  OKAY.  AND AT THE TIME THAT THEY

          7   WERE -- AT THE LAST MOMENT YOU RECALL THAT THEY WERE

          8   SHIPPING DESKTOPS, WERE THEY SHIPPING A VERSION OF UNIXWARE

          9   AT THAT POINT?

         10             ANSWER:  I BELIEVE IT WAS.  AN OLDER VERSION OF

         11   UNIXWARE.

         12             QUESTION:  AND DO YOU KNOW WHETHER THAT WAS

         13   SHIPPED PURSUANT TO WHAT YOU WOULD CALL THE STANDARD OEM

         14   AGREEMENT OR SOME SPECIAL AGREEMENT?

         15             ANSWER:  I KNOW SIEMENS EUROPE HAD A PACKAGE

         16   PRODUCT AGREEMENT, VERY SIMILAR TO THE STANDARD AGREEMENT;

         17   BUT I KNOW THE OTHER DIVISIONS, ESPECIALLY THE TELEPHONY

         18   GROUPS, HAD TO HAVE SO SOME TYPE OF SPECIAL OEM AGREEMENT.

         19             QUESTION:  OKAY.

         20             ANSWER:  SPOEM AGREEMENT.

         21             QUESTION:  WITH REGARD TO LUCENT, YOU TESTIFIED

         22   THAT THEY USE SCO'S PRODUCT IN THE TELEPHONE SWITCHING --

         23             ANSWER:  THAT'S CORRECT.

         24             QUESTION: -- EQUIPMENT THEY MANUFACTURE.

         25             IS IT FAIR TO SAY THAT THAT IS NOT DESKTOPS?
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          1             ANSWER:  THAT'S IS DEFINITELY NOT DESKTOPS.  IT'S

          2   TELEPHONE SWITCHING.

          3             QUESTION:  AND THERE IS NO REASON TO HAVE A USER

          4   INTERFACE IN A TELEPHONE SWITCH; IS THAT CORRECT?

          5             ANSWER:  THAT'S CORRECT; IT'S COMPLETELY EMBEDDED.

          6             QUESTION:  OKAY.  NCR -- WHAT PRODUCTS OF NCR --

          7   ON WHAT PRODUCTS OF NCR IS UNIXWARE SHIPPED?

          8             ANSWER:  I DON'T KNOW.  I DON'T KNOW THE SPECIFIC

          9   NAMES OF THE PRODUCT LINES, BUT THEY SHIP, AGAIN, SERVERS

         10   AND DESKTOPS.  THE MAJORITY OF THEM WERE SERVERS, BECAUSE

         11   THAT IS OUR STRENGTH.

         12             QUESTION:  AND TO THE EXTENT THAT THEY SHIP

         13   UNIXWARE, OR SOME VERSION OF UNIXWARE, ON DESK TOPS, DO YOU

         14   KNOW WHETHER NCR DOES IT PURSUANT TO THE STANDARD AGREEMENT

         15   OR TO SOME MODIFIED SPECIAL AGREEMENT OR OTHER FORM OF

         16   LICENSE?

         17             ANSWER:  WELL, I ONLY KNOW THAT THEY LICENSE

         18   PIECES OF OUR CODE; AND THEY BUILD THEIR PROPRIETARY

         19   OPERATING SYSTEM.  AND, YOU KNOW, TO BE HONEST WITH YOU, I

         20   DON'T KNOW SPECIFICALLY WHAT BROWSER THEY USE OR WHAT

         21   CHOICES THEY GIVE THEIR CUSTOMERS.

         22             QUESTION:  SO NCR DOES NOT REALLY LICENSE UNIXWARE

         23   AS UNIXWARE.  THEY LICENSE PIECES OF UNIXWARE CODE?

         24             ANSWER:  YES.

         25             QUESTION:  OKAY.  AND, FINALLY, WITH REGARD TO
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          1   COMPAQ -- I THINK YOU TESTIFIED THAT COMPAQ ACTUALLY SHIPS

          2   UNIXWARE VIA THEIR RESELLER NETWORK, IS THAT CORRECT?

          3             ANSWER:  THAT'S CORRECT.

          4             QUESTION:  SO IS IT A FAIR STATEMENT THAT UNIXWARE

          5   DOES NOT COME PREINSTALLED BY COMPAQ OUT OF THE FACTORY ON

          6   ANY COMPAQ MACHINES?

          7             ANSWER:  I BELIEVE THE RESELLERS DO IT, USING THE

          8   SMARTSTART INSTALLATION KIT.

          9             QUESTION:  BUT THAT'S -- A VAR WOULD DO THAT?

         10             ANSWER:  THAT'S CORRECT.  A RESELLER OF THE VAR.

         11             (END OF PLAYING VIDEOTAPE.)

         12             MR. BOIES:  YOUR HONOR, THAT COMPLETES THE

         13   DESIGNATIONS FROM MR. BERGLAND'S DEPOSITION.

         14             THE COURT:  ALL RIGHT.

         15             MR. BOIES:  THE NEXT DEPOSITION IS OF MR. CURTIS

         16   SASAKI.  MR. SASAKI IS THE GROUP MARKETING MANAGER FOR

         17   CONSUMER AND EMBEDDED TECHNOLOGIES AT SUN MICROSYSTEMS.

         18             PRIOR TO HOLDING THAT POSITION, MR. SASAKI WAS

         19   SENIOR PRODUCT MANAGER FOR SUN'S JAVA OS.

         20             BEFORE COMING TO SUN, HE SPENT FOUR YEARS AT

         21   GENERAL MAGIC AS GROUP MANAGER FOR HAND-HELD COMPUTER

         22   SYSTEMS AND FIVE YEARS AT NEXT COMPUTER AS DIRECTOR OF

         23   MARKETING FOR HARDWARE AND SOFTWARE.

         24             HE ALSO SPENT THREE YEARS AS MANAGER OF THE

         25   PRINTER BUSINESS OF APPLE COMPUTER.
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          1             MR. SASAKI WAS DEPOSED ON JULY 14, 1998.

          2             YOUR HONOR, THIS DEPOSITION IS APPROXIMATELY

          3   TWENTY MINUTES LONG.  WOULD YOU LIKE TO DO THAT THIS MORNING

          4   OR WOULD YOU LIKE TO TAKE A BREAK?

          5             THE COURT:  ALL RIGHT.  WHAT'S THE SCHEDULE FOR

          6   THE AFTERNOON?  HOW MANY MORE DO YOU HAVE?

          7             MR. BOIES:  WE HAVE ABOUT FOUR MORE DEPOSITIONS

          8   THIS AFTERNOON, YOUR HONOR.  ABOUT THE SAME AS WE HAVE HAD

          9   THIS MORNING.

         10             THE COURT:  IS THAT INCLUDING MR. SASAKI OR IN

         11   ADDITION TO?

         12             MR. BOIES:  THAT WOULD INCLUDE MR. SASAKI IF HE

         13   WERE PUT OFF UNTIL THE AFTERNOON.

         14             THE COURT:  LET'S PUT HIM OFF UNTIL THE AFTERNOON.

         15             MR. BOIES:  OKAY.  THANK YOU, YOUR HONOR.

         16             THE COURT:  2:00 O'CLOCK.

         17             (WHEREUPON, AT 12:00 NOON, THE ABOVE-ENTITLED

         18   MATTER WAS RECESSED FOR LUNCH.)

         19                     CERTIFICATE OF REPORTER

         20        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO

         21   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.

         22                                 ______________________________
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