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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED



          3   STATES VERSUS MICROSOFT CORPORATION, AND 98-1233, STATE OF



          4   NEW YORK, ET. AL., VERSUS MICROSOFT CORPORATION.



          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR



          6   THE PLAINTIFFS.



          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          8   WILLIAM NEUKOM FOR THE DEFENDANTS.



          9             MR. BOIES:  YOUR HONOR, THIS MORNING WE'RE GOING



         10   TO BEGIN BY OFFERING SOME EXHIBITS AND OFFERING AND PLAYING



         11   SOME DEPOSITION SEGMENTS, AND THEN THAT WILL BE FOLLOWED BY



         12   THE TESTIMONY OF MR. WEADOCK.



         13             THE COURT:  WEADOCK.  ALL RIGHT.



         14             MR. BOIES:  WE WOULD FIRST OFFER GOVERNMENT TRIAL



         15   EXHIBITS 28, 257, 276, 287, 292, 293, 294, 296, 298 THROUGH



         16   302, 304, 307 THROUGH 313, 316, 318 THROUGH 321, 323, 324,



         17   326, 327, 332 THROUGH 334, 336, 338, 341, 343, AND 345.



         18             MR. WARDEN:  NO OBJECTION, YOUR HONOR.



         19             THE COURT:  ALL RIGHT.  THE GOVERNMENT EXHIBITS



         20   JUST OFFERED ARE ADMITTED.



         21                                   (WHEREUPON, GOVERNMENT'S



         22                                   EXHIBITS NUMBERS  28, 257,



         23                                   276, 287, 292, 293, 294,



         24                                   296, 298 THROUGH 302, 304,



         25                                   307 THROUGH 313, 316, 318
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          1                                   THROUGH 321, 323, 324, 326,



          2                                   327, 332 THROUGH 334, 336,



          3                                   338, 341, 343 AND 345 WERE



          4                                   RECEIVED IN EVIDENCE.)



          5             MR. BOIES:  WE WILL NEXT OFFER AND PLAY PORTIONS



          6   OF THE DEPOSITION OF MR. GATES.  THE PORTIONS THAT WE ARE



          7   GOING TO PLAY INCLUDE BOTH THE DESIGNATIONS FROM THE



          8   PLAINTIFF AND THE DESIGNATIONS FROM THE DEFENDANT, AND WE



          9   WILL PLAY THEM IN THE ORDER IN WHICH THEY APPEARED IN THE



         10   DEPOSITION.



         11             THE COURT:  OKAY.



         12             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)



         13             BY MR. HOUCK:



         14             QUESTION:  I'LL ASK YOU TO TAKE A LOOK, SIR, AT



         15   PAGE 8 OF EXHIBIT 347.



         16             (END OF VIDEOTAPE EXCERPT.)



         17             MR. BOIES:  YOUR HONOR, FOR THE RECORD I WOULD



         18   NOTE THAT DEPOSITION EXHIBIT 347 HAS BEEN MARKED AS



         19   GOVERNMENT TRIAL EXHIBIT 679.



         20             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)



         21             BY MR. HOUCK:



         22             QUESTION:  AND BEFORE YOU DO SO, LET ME ASK YOU



         23   THIS.  DO YOU RECALL ATTENDING THIS FINANCIAL ANALYSTS DAY



         24   EXECUTIVE Q & A SESSION?



         25             ANSWER:  YES.



�

                                                                               6



          1             QUESTION:  AND WHAT IS THAT EXACTLY?



          2             ANSWER:  IT'S A CHANCE FOR PEOPLE TO ASK



          3   QUESTIONS.



          4             QUESTION:  AND WHO ATTENDS?



          5             ANSWER:  SOME PEOPLE FROM THE PRESS, SOME PEOPLE



          6   FROM VARIOUS FINANCIAL FIRMS OR INVESTMENT FIRMS.



          7             QUESTION:  ON PAGE 8 APPEARS THE FOLLOWING



          8   QUESTION:  "BILL AND STEVE, YOU BOTH REFERRED TO THE



          9   IMPORTANCE OF BUILDING BROWSER SHARE OVER THE COMING YEAR.



         10   CAN YOU BE MORE EXPLICIT ABOUT WHY BROWSER SHARE IS



         11   IMPORTANT TO VARIOUS ASPECTS OF YOUR BUSINESS AND MAYBE TALK



         12   ABOUT SOME OF THE INITIATIVES YOU'RE GOING TO BE UNDERTAKING



         13   TO INCREASE IT?".



         14             AND THEN MR. BALLMER GIVES A RESPONSE, THE LAST



         15   PARAGRAPH O F WHICH IS AS FOLLOWS:  "THERE ARE A LOT OF



         16   THINGS WE'RE INVESTING IN OVER THE COURSE OF THE NEXT YEAR



         17   IN MARKETING.  OF COURSE, THE NEW BROWSER IS THE KEY THING -



         18   IE 4.0.  BUT IF YOU TAKE A LOOK AT THE INITIATIVES, THE



         19   CONTENT PARTNERSHIP THAT PAUL'S TEAMS HAVE FORMED, THE



         20   THINGS THAT WE'RE DOING WITH ISP, THE WORK WE'RE DOING WITH



         21   LARGE ACCOUNTS ON DIGITAL NERVOUS SYSTEMS, WHERE THE IE



         22   BROWSER -- IE 3 TODAY, IE 4 TOMORROW -- IS FAIRLY



         23   FUNDAMENTAL TO WHAT WE'RE DOING ON BROWSER SHARE, THE WAY



         24   WE'RE TRYING TO GET LARGE ACCOUNTS, AND LARGE AND SMALL



         25   ACCOUNTS TO AUTHOR THEIR CONTENT TO OUR DYNAMIC HTML STUFF;
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          1   ALL OF THOSE ACTIONS SHOULD HELP, I THINK, DRIVE UP OUR



          2   BROWSER SHARE."



          3             AND YOU'RE QUOTED AS SAYING, "YEAH, ALONG WITH THE



          4   INTEGRATION."



          5             DO YOU RECALL THAT QUESTION AND YOUR GIVING AN



          6   ANSWER, MR. GATES?



          7             ANSWER:  NO.



          8             QUESTION:  DO YOU HAVE ANY REASON TO DOUBT THE



          9   ACCURACY OF THIS TRANSCRIPT?



         10             ANSWER:  WELL, IN GENERAL, TRANSCRIPTS LIKE THIS



         11   WHICH COME OFF AN AUDIO TAPE ARE SOMEWHAT UNRELIABLE, BUT I



         12   DON'T HAVE A SPECIFIC RECOLLECTION ABOUT THAT SPECIFIC



         13   QUESTION AND ANSWER.



         14             QUESTION:  THE TERM "BROWSER" IS A TERM THAT IS



         15   WIDELY USED WITHIN MICROSOFT, OR AT LEAST WAS UNTIL THIS



         16   YEAR; CORRECT, SIR?



         17             MR. HEINER:  OBJECTION.



         18             ANSWER:  WE USE THE TERM "BROWSER," YES.



         19             QUESTION:  AND YOU PERSONALLY USED THE TERM



         20   "BROWSER," DID YOU NOT, SIR?



         21             ANSWER:  YES, THAT TERM WAS USED IN QUITE A



         22   VARIETY OF WAYS.



         23             QUESTION:  INCLUDING BY YOU; CORRECT, SIR?



         24             ANSWER:  YES.



         25             QUESTION:  YOU'VE WRITTEN E-MAILS ABOUT BROWSERS;
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          1   CORRECT, SIR?



          2             ANSWER:  I'VE WRITTEN E-MAILS WHERE THE TERM



          3   BROWSER WAS USED.  I WOULDN'T SAY IT WAS NECESSARILY AN



          4   E-MAIL ABOUT BROWSERS.



          5             QUESTION:  HAVE YOU EVER WRITTEN AN E-MAIL THAT



          6   YOU CONSIDERED TO BE ABOUT BROWSERS, SIR?



          7             ANSWER:  I'LL BET THERE'S E-MAIL WHERE THE PRIMARY



          8   SUBJECT RELATES TO BROWSERS.  I DON'T REMEMBER A SPECIFIC



          9   PIECE OF E-MAIL.



         10             QUESTION:  AND WHEN YOU WROTE E-MAILS USING THE



         11   TERM "BROWSERS," YOU BELIEVED THAT PEOPLE WOULD UNDERSTAND



         12   WHAT YOU MEANT BY BROWSERS; CORRECT, SIR?



         13             ANSWER:  I'M SURE THERE WAS ENOUGH CONTEXT IN THE



         14   E-MAIL THAT I FELT I COULD COMMUNICATE SOMETHING OF MEANING.



         15             QUESTION:  AND YOU'VE USED THE TERM "BROWSER" IN



         16   DEALING WITH PEOPLE OUTSIDE OF MICROSOFT, HAVE YOU NOT, SIR?



         17             ANSWER:  YES.  IT'S A TERM THAT I'VE USED BOTH



         18   INTERNALLY AND EXTERNALLY.



         19             QUESTION:  AND THERE ARE A LOT OF PEOPLE OUTSIDE



         20   MICROSOFT THAT HAVE WRITTEN ARTICLES ABOUT BROWSERS;



         21   CORRECT, SIR?



         22             ANSWER:  THERE'S BEEN ARTICLES ABOUT BROWSING AND



         23   THE TECHNOLOGY PEOPLE USE FOR BROWSING AND COMPARING THE



         24   DIFFERENT -- HOW DIFFERENT COMPANIES DO THAT, AND THEY USED



         25   THE TERM "BROWSER."
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          1             QUESTION:  YES.  THE INDUSTRY AND MICROSOFT TRACKS



          2   WHAT IS REFERRED TO AS BROWSER MARKET SHARE; CORRECT, SIR?



          3             ANSWER:  NO.



          4             QUESTION:  NO?  DOES MICROSOFT TRACK BROWSER



          5   MARKET SHARE?



          6             ANSWER:  I'VE SEEN USAGE SHARE.



          7             QUESTION:  YOU'VE SEEN USAGE SHARE?



          8             ANSWER:  UH-HUH.  BUT NOT -- MARKET SHARE USUALLY



          9   REFERS TO SOMETHING RELATED TO -- NOT TO USAGE.  AND WITH



         10   BROWSERS, I'VE SEEN MOSTLY USAGE.  NOW, SOME PEOPLE MIGHT



         11   REFER TO THAT AS A MARKET SHARE, BUT IT'S NOT A MARKET



         12   SHARE.



         13             QUESTION:  WHAT IS A MARKET SHARE?



         14             ANSWER:  WELL, WHEN I THINK OF A MARKET SHARE, I



         15   THINK OF WHERE YOU'RE COMPARING THE REVENUE OF ONE COMPANY



         16   TO THE REVENUE OF ANOTHER COMPANY.



         17             QUESTION:  THE TOTAL REVENUE OF A COMPANY?



         18             ANSWER:  NO, THE REVENUE RELATED TO ONE COMPANY'S



         19   PRODUCT TO THE REVENUE OF ANOTHER COMPANY'S PRODUCT.



         20             QUESTION:  AND THAT'S WHAT YOU THINK OF WHEN YOU



         21   USE THE TERM "MARKET SHARE"; IS THAT YOUR TESTIMONY?



         22             ANSWER:  USUALLY.



         23             QUESTION:  ARE YOU AWARE OF DOCUMENTS WITHIN



         24   MICROSOFT THAT DESCRIBE BROWSER SHARE AS THE COMPANY'S



         25   NUMBER ONE GOAL?
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          1             ANSWER:  NO.  I'M AWARE OF DOCUMENTS WITHIN PAUL



          2   MARITZ'S GROUP THAT MAY HAVE STATED THAT.



          3             QUESTION:  IS PAUL MARITZ'S GROUP WITHIN



          4   MICROSOFT?



          5             ANSWER:  YES, BUT HIS -- HE DOESN'T SET THE



          6   COMPANY-WIDE GOALS.



          7             QUESTION:  MR. MARITZ YOU IDENTIFIED LAST WEEK AS



          8   BEING A GROUP VICE-PRESIDENT; IS THAT CORRECT?



          9             ANSWER:  UH-HUH.  SEVERAL TIMES.



         10             QUESTION:  AND HE IS THE GROUP VICE-PRESIDENT WITH



         11   RESPONSIBILITY FOR WINDOWS; IS THAT CORRECT?



         12             ANSWER:  THAT'S AMONG HIS RESPONSIBILITIES.



         13             QUESTION:  AND INCLUDED IN HIS RESPONSIBILITIES



         14   WAS INTERNET EXPLORER; IS THAT CORRECT?



         15             ANSWER:  OUR BROWSING TECHNOLOGY WAS PART OF THAT



         16   GROUP.



         17             QUESTION:  WAS INTERNET EXPLORER PART OF THAT



         18   GROUP?



         19             ANSWER:  YES.



         20             QUESTION:  NOW, DID YOU EVER TELL MR. MARITZ THAT



         21   BROWSER SHARE WAS NOT THE COMPANY'S NUMBER ONE GOAL?



         22             ANSWER:  NO.



         23             QUESTION:  YOU KNEW MR. MARITZ WAS TELLING PEOPLE



         24   THAT BROWSER SHARE WAS THE COMPANY'S NUMBER ONE GOAL, DID



         25   YOU NOT, SIR?
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          1             ANSWER:  I KNEW THAT MR. MARITZ WAS SAYING TO



          2   PEOPLE THAT THE -- THAT A TOP GOAL AND PERHAPS NUMBER ONE



          3   GOAL FOR HIS GROUP WAS BROWSER USAGE SHARE.



          4             QUESTION:  INTERPRETING WHAT MR. MARITZ HAS



          5   COMMUNICATED IN LIGHT OF THAT, DO YOU KNOW HOW MR. MARITZ



          6   CAME TO THE VIEW THAT BROWSER SHARE WAS THE NUMBER ONE GOAL?



          7             ANSWER:  WELL, I THINK HE WAS AWARE OF THE



          8   INCREASING POPULARITY OF THE INTERNET AND THE GROWING USAGE



          9   OF THE INTERNET AND FELT THAT ALL THE MANY, MANY INNOVATIONS



         10   WE WERE DOING IN WINDOWS, THAT A PARTICULAR FOCUS HAD TO BE



         11   DOING THE BEST JOB ON THE INTERNET AND INTERNET BROWSING



         12   FEATURES OF THE OPERATING SYSTEM AND SEEING IF WE COULD



         13   INNOVATE ENOUGH TO MAKE PEOPLE PREFER TO USE THAT TECHNOLOGY



         14   FROM US.



         15             QUESTION:  MR. GATES, ISN'T IT THE CASE THAT YOU



         16   TOLD MR. MARITZ THAT BROWSER SHARE WAS A VERY, VERY



         17   IMPORTANT GOAL AND THAT'S WHY HE BELIEVED IT?



         18             ANSWER:  I GUESS NOW WE'RE DELVING INTO THE INNER



         19   WORKINGS OF PAUL MARITZ'S MIND AND HOW HE COMES TO



         20   CONCLUSIONS?



         21             QUESTION:  WELL, LET ME TRY TO ASK YOU A QUESTION



         22   THAT WON'T YOU REQUIRE TO DELVE INTO ANYBODY ELSE'S MIND.



         23             DID YOU TELL MR. MARITZ THAT BROWSER SHARE WAS A



         24   VERY, VERY IMPORTANT GOAL?



         25             ANSWER:  I KNOW WE TALKED ABOUT BROWSER SHARE
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          1   BEING IMPORTANT.



          2             QUESTION:  I'M NOT ASKING YOU WHAT HE SAID TO YOU.



          3   I'M NOT ASKING YOU WHAT TOPIC YOU TALKED ABOUT.  I'M ASKING



          4   YOU WHETHER YOU TOLD MR. MARITZ THAT BROWSER SHARE WAS A



          5   VERY, VERY IMPORTANT GOAL?



          6             ANSWER:  I REMEMBER THAT WE AGREED THAT IT WAS AN



          7   IMPORTANT GOAL.  I'M NOT SURE WHICH ONE OF US REACHED THAT



          8   FEELING BEFORE THE OTHER.



          9             QUESTION:  DID YOU WRITE EXHIBIT 358, MR. GATES,



         10   ON OR ABOUT JANUARY 5, 1996?



         11             (END OF VIDEOTAPE EXCERPTS.)



         12             MR. BOIES:  YOUR HONOR, DEPOSITION EXHIBIT 358 HAS



         13   BEEN MARKED AS GOVERNMENT TRIAL EXHIBIT 295.



         14             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)



         15             ANSWER:  I DON'T REMEMBER DOING SO SPECIFICALLY,



         16   BUT IT APPEARS THAT I DID.



         17             QUESTION:  AND THE FIRST LINE OF THIS IS, "WINNING



         18   INTERNET BROWSER SHARE IS A VERY, VERY IMPORTANT GOAL FOR



         19   US."



         20             DO YOU SEE THAT?



         21             ANSWER:  I DO.



         22             QUESTION:  DO YOU REMEMBER WRITING THAT, SIR?



         23             ANSWER:  NOT SPECIFICALLY.



         24             QUESTION:  NOW, WHEN YOU WERE REFERRING THERE TO



         25   INTERNET BROWSER SHARE, WHAT WERE THE COMPANIES WHO WERE
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          1   INCLUDED IN THAT?



          2             ANSWER:  THERE'S NO COMPANIES INCLUDED IN THAT.



          3             QUESTION:  WELL, IF YOU'RE WINNING BROWSER SHARE,



          4   THAT MUST MEAN THAT SOME OTHER COMPANY IS PRODUCING BROWSERS



          5   AND YOU'RE COMPARING YOUR SHARE OF BROWSERS WITH SOMEBODY



          6   ELSE'S SHARE OF BROWSERS; IS THAT NOT SO, SIR?



          7             ANSWER:  YOU ASKED ME IF THERE ARE ANY COMPANIES



          8   INCLUDED IN THAT AND NOW -- I'M VERY CONFUSED ABOUT WHAT



          9   YOU'RE ASKING.



         10             QUESTION:  ALL RIGHT, SIR, LET ME SEE IF I CAN TRY



         11   TO CLARIFY.  YOU SAY HERE, "WINNING INTERNET BROWSER SHARE



         12   IS A VERY, VERY IMPORTANT GOAL FOR US."  WHAT COMPANIES WERE



         13   SUPPLYING BROWSERS WHOSE SHARE YOU WERE TALKING ABOUT?



         14             ANSWER:  IT DOESN'T APPEAR THAT I'M TALKING ABOUT



         15   ANY OTHER COMPANIES IN THAT SENTENCE.



         16             QUESTION:  WELL, SIR, IS A MARKET SHARE SOMETHING



         17   THAT IS COMPILED ONLY FOR ONE COMPANY?  I UNDERSTAND IF A



         18   COMPANY HAS A MONOPOLY, THAT MAY BE SO, BUT IN A USUAL



         19   SITUATION WHERE A COMPANY DOES NOT HAVE A MONOPOLY, A SHARE



         20   ORDINARILY IMPLIES COMPARING HOW MUCH OF A PRODUCT ONE



         21   COMPANY HAS WITH HOW MUCH OF A PRODUCT ANOTHER COMPANY HAS;



         22   CORRECT?



         23             ANSWER:  YES.



         24             QUESTION:  NOW, WHEN YOU WERE TALKING ABOUT



         25   INTERNET BROWSER SHARE HERE, WHAT COMPANIES WERE YOU TALKING
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          1   ABOUT?



          2             ANSWER:  YOU'RE TRYING -- YOU SEEM TO BE



          3   SUGGESTING THAT JUST BECAUSE SHARE INVOLVES COMPARING



          4   MULTIPLE COMPANIES, THAT WHEN I WROTE THAT SENTENCE I WAS



          5   TALKING ABOUT OTHER COMPANIES.  IT DOESN'T APPEAR TO ME THAT



          6   I'M TALKING ABOUT OTHER COMPANIES IN THAT SENTENCE.  I'VE



          7   REALLY READ IT VERY CAREFULLY AND I DON'T NOTICE ANY OTHER



          8   COMPANIES IN THERE.



          9             QUESTION:  OH, YOU MEAN YOU DON'T SEE ANY OTHER



         10   COMPANY MENTIONED IN THAT SENTENCE; IS THAT WHAT YOU'RE



         11   SAYING?



         12             ANSWER:  THE SENTENCE DOESN'T APPEAR TO DIRECTLY



         13   OR INDIRECTLY REFER TO ANY OTHER COMPANIES.



         14             QUESTION:  WHEN YOU REFER TO AN INTERNET BROWSER



         15   SHARE HERE, SIR, WHAT IS THE SHARE OF?



         16             ANSWER:  BROWSER USAGE.



         17             QUESTION:  OF COURSE, YOU DON'T SAY BROWSER USAGE



         18   HERE, DO YOU SIR?



         19             ANSWER:  NO, IT SAYS "SHARE."



         20             QUESTION:  NOW, LET'S SAY THAT YOU MEANT BROWSER



         21   USAGE BECAUSE THAT'S WHAT YOUR TESTIMONY IS.  WHAT BROWSER



         22   USAGE WERE YOU TALKING ABOUT IN TERMS OF WHAT YOUR SHARE OF



         23   BROWSER USAGE WAS?  WHAT BROWSERS?



         24             ANSWER:  I'M NOT GETTING YOUR QUESTION.  ARE YOU



         25   TRYING TO ASK WHAT I WAS THINKING WHEN I WROTE THIS
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          1   SENTENCE?



          2             QUESTION:  LET ME BEGIN WITH THAT.  WHAT WERE YOU



          3   THINK WHEN YOU WROTE THIS SENTENCE?



          4             ANSWER:  I DON'T REMEMBER SPECIFICALLY WRITING



          5   THIS SENTENCE.



          6             QUESTION:  DOES THAT MEAN YOU CAN'T ANSWER WHAT



          7   YOU WERE THINKING WHEN YOU WROTE THE SENTENCE?



          8             ANSWER:  THAT'S CORRECT.



          9             QUESTION:  OKAY.  SO SINCE THAT QUESTION IS THAT



         10   YOU DON'T HAVE AN ANSWER TO -- YOU DON'T HAVE AN ANSWER TO



         11   THAT QUESTION, LET ME PUT A DIFFERENT QUESTION.



         12             ANSWER:  I HAVE AN ANSWER.  THE ANSWER IS I DON'T



         13   REMEMBER.



         14             QUESTION:  OKAY.  YOU DON'T REMEMBER WHAT YOU



         15   MEANT.  NOW, LET ME TRY TO ASK YOU --



         16             ANSWER:  I DON'T REMEMBER WHAT I WAS THINKING.



         17             QUESTION:  IS THERE A DIFFERENCE BETWEEN



         18   REMEMBERING WHAT YOU WERE THINKING AND REMEMBERING WHAT YOU



         19   MEANT?



         20             ANSWER:  IF THE QUESTION IS WHAT I MEANT WHEN I



         21   WROTE IT, NO.



         22             QUESTION:  OKAY.  SO YOU DON'T REMEMBER WHAT YOU



         23   WERE THINKING WHEN YOU WROTE IT AND YOU DON'T REMEMBER WHAT



         24   YOU MEANT WHEN YOU WROTE IT; IS THAT FAIR?



         25             ANSWER:  AS WELL AS NOT REMEMBER WRITING IT.
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          1             QUESTION:  OKAY.  NOW, LET ME GO ON TO ANOTHER



          2   PARAGRAPH AND SEE WHETHER YOU REMEMBER WRITING THAT OR NOT.



          3   AND THAT IS THE SECOND PARAGRAPH, WHICH READS, "APPARENTLY A



          4   LOT OF OEM'S ARE BUNDLING NON-MIRCOSOFT BROWSERS AND COMING



          5   UP WITH OFFERINGS TOGETHER WITH INTERNET SERVICE PROVIDERS



          6   THAT GET DISPLAYED ON THEIR MACHINES IN A FAR" -- AND YOU'VE



          7   CAPITALIZED EACH OF THE LETTERS IN FAR -- "MORE PROMINENT



          8   WAY THAN MSN OR OUR INTERNET BROWSER."



          9             DO YOU SEE THAT?



         10             ANSWER:  UH-HUH.



         11             QUESTION:  DID YOU WRITE THAT SENTENCE, MR. GATES?



         12             ANSWER:  I DON'T REMEMBER, BUT I HAVE NO REASON TO



         13   DOUBT THAT I DID.



         14             QUESTION:  DO YOU REMEMBER WHAT YOU WERE THINKING



         15   WHEN YOU WROTE THAT SENTENCE OR WHAT YOU MEANT WHEN YOU



         16   WROTE THAT SENTENCE?



         17             ANSWER:  NO.



         18             QUESTION:  DO YOU REMEMBER THAT IN JANUARY, 1996,



         19   A LOT OF OEM'S WERE BUNDLING NON-MICROSOFT BROWSERS?



         20             ANSWER:  I'M NOT SURE.



         21             QUESTION:  WHAT WERE THE NON-MIRCOSOFT BROWSERS



         22   THAT YOU WERE CONCERNED ABOUT IN JANUARY OF 1996?



         23             ANSWER:  WHAT'S THE QUESTION?  YOU'RE TRYING TO



         24   GET ME TO RECALL WHAT OTHER BROWSERS I WAS THINKING ABOUT



         25   WHEN I WROTE THAT SENTENCE?
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          1             QUESTION:  NO, BECAUSE YOU'VE TOLD ME THAT YOU



          2   DON'T KNOW WHAT YOU WERE THINKING ABOUT WHEN YOU WROTE THAT



          3   SENTENCE.



          4             ANSWER:  RIGHT.



          5             QUESTION:  WHAT I'M TRYING TO DO IS GET YOU TO



          6   TELL ME WHAT NON-MIRCOSOFT BROWSERS YOU WERE CONCERNED ABOUT



          7   IN JANUARY OF 1996.



          8             ANSWER:  IF IT HAD BEEN ONLY ONE, I PROBABLY WOULD



          9   HAVE USED THE NAME OF IT.  INSTEAD, I SEEM TO BE USING THE



         10   TERM NON-MIRCOSOFT BROWSERS.



         11             QUESTION:  MY QUESTION IS WHAT NON-MIRCOSOFT



         12   BROWSERS WERE YOU CONCERNED ABOUT IN JANUARY OF 1996?



         13             ANSWER:  I'M SURE -- WHAT'S THE QUESTION?  IS



         14   IT -- ARE YOU ASKING ME ABOUT WHEN I WROTE THIS E-MAIL OR



         15   WHAT ARE YOU ASKING ME ABOUT?



         16             QUESTION:  I'M ASKING YOU ABOUT JANUARY OF 1996.



         17             ANSWER:  THAT MONTH?



         18             QUESTION:  YES, SIR.



         19             ANSWER:  AND WHAT ABOUT IT?



         20             QUESTION:  WHAT NON-MIRCOSOFT BROWSERS WERE YOU



         21   CONCERNED ABOUT IN JANUARY OF 1996?



         22             ANSWER:  I DON'T KNOW WHAT YOU MEAN "CONCERNED."



         23             QUESTION:  WHAT IS IT ABOUT THE WORD "CONCERNED"



         24   THAT YOU DON'T UNDERSTAND?



         25             ANSWER:  I'M NOT SURE WHAT YOU MEAN BY IT.
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          1             QUESTION:  IS --



          2             ANSWER:  IS THERE A DOCUMENT WHERE I USE THAT



          3   TERM?



          4             QUESTION:  IS THE TERM "CONCERNED" A TERM THAT



          5   YOU'RE FAMILIAR WITH IN THE ENGLISH LANGUAGE?



          6             ANSWER:  YES.



          7             QUESTION:  DOES IT HAVE A MEANING THAT YOU'RE



          8   FAMILIAR WITH?



          9             ANSWER:  YES.



         10             QUESTION:  USING THE WORD "CONCERNED" CONSISTENT



         11   WITH THE NORMAL MEANING THAT IT HAS IN THE ENGLISH LANGUAGE,



         12   WHAT MICROSOFT -- OR WHAT NON-MIRCOSOFT BROWSERS WERE YOU



         13   CONCERNED ABOUT IN JANUARY OF 1996?



         14             ANSWER:  WELL, I THINK I WOULD HAVE BEEN CONCERNED



         15   ABOUT INTERNET EXPLORER, WHAT WAS GOING ON WITH IT.  WE



         16   WOULD HAVE BEEN LOOKING AT OTHER BROWSERS THAT WERE IN USE



         17   AT THE TIME.  CERTAINLY NAVIGATOR WAS ONE OF THOSE.  AND I



         18   DON'T KNOW WHICH BROWSER AOL WAS USING AT THE TIME, BUT IT



         19   WAS ANOTHER BROWSER.



         20             QUESTION:  WHAT I'M ASKING, MR. GATES, IS WHAT



         21   OTHER BROWSERS OR WHAT NON-MIRCOSOFT BROWSERS WERE YOU



         22   CONCERNED ABOUT IN JANUARY OF 1996?  I'M NOT ASKING YOU WHAT



         23   YOU WERE LOOKING AT, ALTHOUGH THAT MAY BE PART OF THE



         24   ANSWER, AND I DON'T MEAN TO EXCLUDE IT, BUT WHAT



         25   NON-MIRCOSOFT BROWSERS WERE YOU CONCERNED ABOUT IN JANUARY
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          1   OF 1996?



          2             ANSWER:  WELL, OUR CONCERN WAS TO PROVIDE THE BEST



          3   INTERNET SUPPORT, AMONG OTHER THINGS, IN WINDOWS.  AND IN



          4   DEALING WITH THAT CONCERN, I'M SURE WE LOOKED AT COMPETITIVE



          5   PRODUCTS, INCLUDING THE ONES I MENTIONED.



          6             QUESTION:  LET ME TRY TO USE YOUR WORDS AND SEE IF



          7   WE CAN MOVE THIS ALONG.  WHAT COMPETITIVE PRODUCTS DID YOU



          8   LOOK AT IN JANUARY OF 1996 IN TERMS OF BROWSERS?



          9             ANSWER:  I DON'T REMEMBER LOOKING AT ANY SPECIFIC



         10   PRODUCTS DURING THAT MONTH.



         11             QUESTION:  WERE THERE SPECIFIC COMPETITIVE



         12   PRODUCTS THAT IN JANUARY OF 1996 YOU WANTED TO INCREASE



         13   MICROSOFT'S SHARE WITH RESPECT TO THOSE PRODUCTS?



         14             MR. HEINER:  OBJECTION.



         15             QUESTION:  DO YOU UNDERSTAND THE QUESTION,



         16   MR. GATES?



         17             ANSWER:  I'M PAUSING TO SEE IF I CAN UNDERSTAND



         18   IT.



         19             QUESTION:  IF YOU DON'T UNDERSTAND IT, I'D BE



         20   HAPPY TO REPHRASE IT.



         21             ANSWER:  GO AHEAD AND REPHRASE IT.  I PROBABLY



         22   COULD HAVE UNDERSTOOD IT IF I THOUGHT ABOUT IT, BUT GO



         23   AHEAD.



         24             QUESTION:  OKAY.  IN JANUARY, 1996, YOU WERE AWARE



         25   THAT THERE WERE NON-MIRCOSOFT BROWSERS THAT WERE BEING
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          1   MARKETED; IS THAT CORRECT?



          2             ANSWER:  I CAN'T REALLY CONFINE IT TO THAT MONTH,



          3   BUT I'M SURE IN THAT TIME PERIOD I WAS AWARE OF OTHER



          4   BROWSERS BEING OUT.



          5             QUESTION:  AND WERE THOSE NON-MIRCOSOFT BROWSERS,



          6   OR AT LEAST SOME OF THEM, BEING MARKETED IN COMPETITION WITH



          7   MICROSOFT'S BROWSER?



          8             ANSWER:  USERS WERE MAKING CHOICES ABOUT WHICH



          9   BROWSER TO SELECT.



         10             QUESTION:  IS THE TERM "COMPETITION" A TERM THAT



         11   YOU'RE FAMILIAR WITH, MR. GATES?



         12             ANSWER:  YES.



         13             QUESTION:  AND DOES IT HAVE A MEANING IN THE



         14   ENGLISH LANGUAGE THAT YOU'RE FAMILIAR WITH?



         15             ANSWER:  ANY LACK OF UNDERSTANDING OF THE QUESTION



         16   DOESN'T STEM FROM THE USE OF THAT WORD.



         17             QUESTION:  OKAY.  AND YOU UNDERSTAND WHAT IS MEANT



         18   BY NON-MIRCOSOFT BROWSERS, DO YOU NOT, SIR?



         19             ANSWER:  NO.



         20             QUESTION:  YOU DON'T?  IS THAT WHAT YOU'RE TELLING



         21   ME?  YOU DON'T UNDERSTAND WHAT THAT MEANS?



         22             ANSWER:  YOU'LL HAVE TO BE MORE SPECIFIC.  WHAT --



         23             QUESTION:  DO YOU UNDERSTAND WHAT IS MEANT BY



         24   NON-MIRCOSOFT BROWSERS?



         25             ANSWER:  IN THE RIGHT CONTEXT, I'D UNDERSTAND
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          1   THAT.



          2             QUESTION:  IS THE TERM NON-MIRCOSOFT BROWSER A



          3   TERM THAT YOU THINK HAS A REASONABLY COMMON AND



          4   UNDERSTANDABLE MEANING IN THE INDUSTRY?



          5             ANSWER:  YES.  IT'S ONLY THE SCOPE OF WHAT YOU'D



          6   INCLUDE IN THAT WOULD VARY ACCORDING TO THE CONTEXT.



          7             QUESTION:  OKAY.  THAT IS, IN SOME CONTEXTS, YOU'D



          8   INCLUDE MORE AND IN SOME CONTEXTS, YOU'D INCLUDE LESS?



          9             ANSWER:  THAT'S RIGHT.



         10             QUESTION:  WHEN YOU REFER TO NON-MIRCOSOFT



         11   BROWSERS GENERALLY, ARE THERE PARTICULAR BROWSERS THAT YOU



         12   HAVE IN MIND?



         13             ANSWER:  THERE ARE MANY THAT I WOULD INCLUDE IN



         14   THAT.  AND AS I SAID, IT WOULD BE BROADER DEPENDING ON THE



         15   CONTEXT.



         16             QUESTION:  DO ALL OF THE NON-MIRCOSOFT BROWSERS



         17   THAT YOU'RE AWARE OF COMPETE WITH INTERNET EXPLORER?



         18             ANSWER:  IN THE SENSE THAT USERS SELECT WHICH



         19   BROWSERS THEY WANT TO USE, YES.



         20             QUESTION:  LET'S FOCUS ON JANUARY OF 1996.  WHAT



         21   WERE THE NON-MIRCOSOFT BROWSERS THAT, IN YOUR VIEW, WERE



         22   COMPETING WITH INTERNET EXPLORER IN JANUARY OF 1996?



         23             ANSWER:  WELL, USERS COULD CHOOSE FROM A NUMBER OF



         24   BROWSERS, INCLUDING THE ORIGINAL MOSAIC BROWSER, THE



         25   NETSCAPE NAVIGATOR, AND I DON'T KNOW WHAT VERSION THEY HAD



�

                                                                              22



          1   OUT AT THE TIME.  THE AOL BROWSER.  AND SOME OTHERS THAT



          2   WERE IN THE MARKET.



          3             QUESTION:  WHAT I WANT TO DO IS I WANT TO FOCUS ON



          4   COMPETITION THE WAY YOU USE IT IN THE ORDINARY OPERATION OF



          5   YOUR BUSINESS.



          6             ANSWER:  AND ONE OF THE SENSES IS WHETHER PEOPLE



          7   CHOOSE TO USE OUR WAY OF PROVIDING A FEATURE OR IF THEY



          8   CHOOSE TO GET ADDITIONAL SOFTWARE TO PROVIDE THEM WITH THAT



          9   FEATURE.



         10             QUESTION:  AND WAS THAT THE CHOICE THAT USERS WERE



         11   MAKING BETWEEN INTERNET EXPLORER AND THE AOL BROWSER IN



         12   JANUARY OF 1996, MR. GATES?



         13             ANSWER:  USERS HAD THAT CHOICE BETWEEN THOSE TWO.



         14             QUESTION:  AND WHAT YOU'VE TESTIFIED IS THAT WHEN



         15   YOU USE BROWSER SHARE, YOU MEANT USAGE SHARE; CORRECT?



         16             ANSWER:  THAT'S RIGHT.



         17             QUESTION:  SO THAT AS YOU USE THE TERM "BROWSER



         18   SHARE," IT IS YOUR TESTIMONY THAT IN JANUARY OF 1996,



         19   MICROSOFT WAS COMPETING FOR BROWSER SHARE WITH MOSAIC,



         20   NAVIGATOR AND AOL'S BROWSER; CORRECT?



         21             ANSWER:  IN THE SENSE THAT USERS WOULD CHOOSE TO



         22   USE ONE OF THOSE IN VARYING DEGREES, YES.



         23             QUESTION:  BUT IN TERMS OF WHAT YOU MEANT BY



         24   BROWSER SHARE, THAT WAS WHAT YOU CONSIDERED TO BE



         25   COMPETITION IN JANUARY OF 1996; CORRECT?
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          1             QUESTION:  THAT WE WERE COMPETING TO SEE WHO COULD



          2   MAKE THE BETTER BROWSER THAT USERS WOULD CHOOSE TO TAKE



          3   ADVANTAGE OF, YES.



          4             QUESTION:  LET ME TRY TO GO BACK NOW TO THE FIRST



          5   SENTENCE IN YOUR MEMO OF JANUARY 5, 1996 THAT HAS BEEN



          6   MARKED AS EXHIBIT 358 --



          7             (END OF VIDEOTAPE EXCERPT.)



          8             MR. BOIES:  THIS IS GOVERNMENT TRIAL EXHIBIT 295,



          9   YOUR HONOR.



         10             THE COURT:  ALL RIGHT.



         11             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)



         12             QUESTION:  -- WHERE IT SAYS, "WINNING INTERNET



         13   BROWSER SHARE IS A VERY, VERY IMPORTANT GOAL FOR US."  DOES



         14   THE PRIOR DISCUSSION THAT WE'VE JUST HAD REFRESH YOUR



         15   RECOLLECTION THAT YOU WOULD HAVE BEEN REFERRING PRIMARILY



         16   THERE TO THE GOAL OF GAINING MARKET SHARE VERSUS NETSCAPE?



         17             ANSWER:  YOU KEEP TRYING TO READ NETSCAPE INTO



         18   THAT SENTENCE AND I DON'T SEE HOW YOU CAN DO THAT.



         19             QUESTION:  I JUST REALLY WANTED TO GET YOUR



         20   TESTIMONY, MR. GATES.



         21             ANSWER:  OKAY.



         22             QUESTION:  AND THAT IS, WHEN YOU WROTE, "WINNING



         23   INTERNET BROWSER SHARE IS A VERY, VERY IMPORTANT GOAL FOR



         24   US," IN JANUARY, 1996, WERE YOU REFERRING PRIMARILY TO



         25   GAINING MARKET SHARE COMPARED TO NETSCAPE?
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          1             ANSWER:  I'VE TESTIFIED I DON'T REMEMBER WHAT I



          2   WAS THINKING WHEN I WROTE THAT SENTENCE.



          3             QUESTION:  IF YOU CAN'T REMEMBER WHAT YOU MEANT



          4   WHEN YOU WROTE THAT SENTENCE, DO YOU AT LEAST REMEMBER THAT



          5   IN JANUARY, 1996, WINNING INTERNET BROWSER SHARE WAS AN



          6   IMPORTANT GOAL FOR MICROSOFT?



          7             ANSWER:  YES.



          8             QUESTION:  AND WITH RESPECT TO THE GOAL OF WINNING



          9   INTERNET BROWSER SHARE IN 1996, WAS THAT GOAL PRIMARILY TO



         10   GAIN SHARE COMPARED TO NETSCAPE?



         11             ANSWER:  NOT NECESSARILY.



         12             QUESTION:  WHEN YOU TALK ABOUT WINNING BROWSER



         13   SHARE, NOT NECESSARILY JUST IN THIS DOCUMENT BUT GENERALLY,



         14   YOU'RE REFERRING TO GAINING MARKET SHARE COMPARED TO OTHER



         15   COMPETITORS; CORRECT?



         16             ANSWER:  OR ANY NEW PRODUCTS THAT COME ALONG.



         17             QUESTION:  THAT ARE COMPETITIVE; CORRECT.



         18             ANSWER:  THAT PEOPLE USE FOR THAT FUNCTION.



         19             QUESTION:  LET ME ASK YOU TO LOOK AT A DOCUMENT



         20   THAT WE WILL MARK AS EXHIBIT 381.



         21             (END OF VIDEOTAPE EXCERPT.)



         22             MR. BOIES:  YOUR HONOR, DEPOSITION EXHIBIT 381 HAS



         23   BEEN MARKED AS GOVERNMENT TRIAL EXHIBIT 297.



         24             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)



         25             BY MR. BOIES:
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          1             QUESTION:  THE THIRD ITEM ON THE FIRST PAGE IS AN



          2   E-MAIL FROM PAUL MARITZ TO YOU DATED JANUARY 16, 1996.  IT



          3   IS TO YOU AND A NUMBER OF OTHER PEOPLE, BUT YOU ARE THE



          4   FIRST NAME THERE.  DO YOU SEE THAT?



          5             ANSWER:  YES.



          6             QUESTION:  DID YOU RECEIVE THIS E-MAIL IN JANUARY,



          7   1996?



          8             ANSWER:  I DON'T REMEMBER RECEIVING IT, BUT I HAVE



          9   NO REASON TO DOUBT THAT I DID.



         10             QUESTION:  THE SECOND SENTENCE OF MR. MARITZ'S



         11   E-MAIL TO YOU SAYS, "WE NEED TO LOOK CAREFULLY AT ANY



         12   SIGNIFICANT OPPORTUNITY TO GAIN SHARE VERSUS NETSCAPE."  DO



         13   YOU SEE THAT?



         14             ANSWER:  THAT'S PART OF THE SENTENCE THAT I SEE.



         15             QUESTION:  THE REST OF THE SENTENCE SAYS, "AND



         16   THINK CAREFULLY BEFORE AOL GOES OFF AND PARTNERS WITH



         17   NETSCAPE."  DO YOU SEE THAT?



         18             ANSWER:  YES.



         19             QUESTION:  THAT'S THE REST OF THE SENTENCE; RIGHT?



         20             ANSWER:  RIGHT.



         21             QUESTION:  EVEN THOUGH YOU DON'T RECALL RECEIVING



         22   THIS PARTICULAR E-MAIL, DO YOU RECALL MR. MARITZ TELLING YOU



         23   IN OR ABOUT JANUARY OF 1996 THAT HE BELIEVED THAT MICROSOFT



         24   HAD TO LOOK CAREFULLY AT ANY SIGNIFICANT OPPORTUNITY TO GAIN



         25   SHARE VERSUS NETSCAPE?
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          1             ANSWER:  NO.



          2             QUESTION:  DO YOU RECALL MR. MARITZ TELLING YOU IN



          3   OR ABOUT JANUARY OF 1996 THAT THERE WAS A POSSIBILITY THAT



          4   AOL WAS GOING TO GO OFF AND PARTNER WITH NETSCAPE?



          5             ANSWER:  I DON'T KNOW THE TIME FRAME, BUT I KNOW



          6   THERE WAS -- THERE CAME A TIME WHERE AOL WAS CONSIDERING



          7   WHETHER TO KEEP DOING THEIR OWN BROWSER TECHNOLOGY OR WORK



          8   WITH SOMEONE ELSE ON THAT.



          9             QUESTION:  AND IS THAT YOUR UNDERSTANDING OF WHAT



         10   MR. MARITZ WAS REFERRING TO WHEN HE TALKS ABOUT AOL GOING



         11   OFF AND PARTNERING WITH NETSCAPE?



         12             ANSWER:  IT APPEARS TO BE A MAIL ABOUT -- LET ME



         13   TAKE A LOOK AT IT.



         14             IT APPEARS TO BE A MAIL ABOUT OEM'S PROMINENTLY



         15   FEATURING THE AOL CLIENT IN SUCH A STRONG WAY THAT ANYTHING



         16   WE WOULD DO FOR AOL IN THAT REGARD WOULD BE OF NO IMPACT



         17   AND, THEREFORE, THAT MAYBE WE SHOULD WORK WITH AOL ON THE



         18   BROWSER.



         19             QUESTION:  LET ME SHOW YOU A DOCUMENT THAT HAS



         20   BEEN MARKED AS EXHIBIT 397.



         21             (END OF VIDEOTAPE EXCERPT.)



         22             MR. BOIES:  YOUR HONOR, DEPOSITION EXHIBIT 397 HAS



         23   BEEN MARKED AS GOVERNMENT TRIAL EXHIBIT 478.



         24             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)



         25             BY MR. BOIES:
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          1             QUESTION:  THIS PURPORTS TO BE A MESSAGE TO YOU



          2   AND OTHERS FROM BRAD CHASE DATED MARCH 13, 1997.



          3             DID YOU RECEIVE THIS MESSAGE IN OR ABOUT MARCH OF



          4   1997?



          5             ANSWER:  I DON'T REMEMBER RECEIVING IT.  IN FACT,



          6   IT'S VERY STRANGE THAT THE E-MAIL NAMES AREN'T EXPANDED.



          7   BUT I PROBABLY RECEIVED IT.



          8             QUESTION:  LET ME GO DOWN TO THE THIRD PARAGRAPH



          9   OF THE DOCUMENT AND THE FIFTH SENTENCE THAT SAYS, "BROWSER



         10   SHARE NEEDS TO REMAIN A KEY PRIORITY FOR OUR FIELD AND



         11   MARKETING EFFORTS."  DO YOU SEE THAT?



         12             ANSWER:  IN THE THIRD PARAGRAPH?



         13             QUESTION:  YES.



         14             ANSWER:  OKAY, THE THIRD SENTENCE, THE THIRD



         15   PARAGRAPH, YEAH.



         16             QUESTION:  WERE YOU TOLD IN OR ABOUT MARCH OF 1997



         17   THAT PEOPLE WITHIN MICROSOFT BELIEVED THAT BROWSER SHARE



         18   NEEDED TO REMAIN A KEY PRIORITY FOR YOUR FIELD AND MARKETING



         19   EFFORTS?



         20             ANSWER:  I DON'T REMEMBER BEING TOLD THAT, BUT I



         21   WOULDN'T BE SURPRISED TO HEAR THAT PEOPLE WERE SAYING THAT.



         22             QUESTION:  IMMEDIATELY BEFORE THAT SENTENCE THERE



         23   IS A STATEMENT THAT MICROSOFT NEEDS TO CONTINUE ITS JIHAD



         24   NEXT YEAR.  DO YOU SEE THAT?



         25             ANSWER:  NO.
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          1             QUESTION:  THE SENTENCE THAT SAYS "BROWSER SHARE



          2   NEEDS TO REMAIN A KEY PRIORITY FOR OUR FIELD AND MARKETING



          3   EFFORTS," THE SENTENCE RIGHT BEFORE THAT SAYS "WE NEED TO



          4   CONTINUE OUR JIHAD NEXT YEAR."  THAT'S THE WAY IT ENDS.  DO



          5   YOU SEE THAT?



          6             ANSWER:  NOW I SEE -- IT DOESN'T SAY MICROSOFT.



          7             QUESTION:  WELL, WHEN IT SAYS "WE" THERE, DO YOU



          8   UNDERSTAND THAT MEANS SOMETHING OTHER THAN MICROSOFT, SIR?



          9             ANSWER:  IT COULD MEAN BRAD CHASE'S GROUP.



         10             QUESTION:  WELL, THIS IS A MESSAGE FROM BRAD CHASE



         11   TO YOU, BRAD SILVERBERG, PAUL MARITZ AND STEVE BALLMER;



         12   CORRECT?



         13             ANSWER:  AS I SAY, IT'S STRANGE THAT THIS -- IF



         14   THIS IS A NORMAL PIECE OF E-MAIL, IT WOULDN'T PRINT LIKE



         15   THIS.  I AM NOT AWARE OF ANY WAY -- MAYBE THERE IS SOME



         16   WAY -- THAT E-MAIL ENDS UP LOOKING LIKE THIS WHEN YOU PRINT



         17   IT OUT.



         18             QUESTION:  I WASN'T THE ONE THAT WAS ASSERTING IT



         19   WAS AN E-MAIL.  I DON'T KNOW WHETHER IT'S AN E-MAIL OR



         20   WHETHER IT'S A MEMO OR WHAT IT IS.  ALL I KNOW IS THAT IT



         21   WAS PRODUCED TO US BY MICROSOFT.  AND THE FIRST LINE OF IT



         22   SAYS "TO" AND THE FIRST NAME THERE IS "BRADSI."  DO YOU SEE



         23   THAT?



         24             ANSWER:  UH-HUH.



         25             QUESTION:  DOES THAT REFER TO BRAD SILVERBERG?
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          1             ANSWER:  USUALLY YOU CAN USE THAT SHORTHAND IN



          2   TYPING IN SOMEONE'S NAME, BUT WHEN YOU PRINT OUT E-MAIL, IT



          3   DOESN'T COME OUT THAT WAY.



          4             QUESTION:  DO YOU BELIEVE THAT THE REFERENCE HERE



          5   TO "BRADSI" IS A REFERENCE TO BRAD SILVERBERG, SIR?



          6             ANSWER:  YES.



          7             QUESTION:  OKAY.  THE NEXT ADDRESSEE IS "PAULMA."



          8   DO YOU BELIEVE THAT THAT IS PAUL MARITZ?



          9             ANSWER:  YES.



         10             QUESTION:  THE NEXT ADDRESSEE IS "STEVEB."  DO YOU



         11   BELIEVE THAT THAT IS STEVE BALLMER?



         12             ANSWER:  YES.



         13             QUESTION:  THE NEXT ADDRESSEE IS "BILLG" AND DO



         14   YOU BELIEVE THAT THAT IS YOURSELF?



         15             ANSWER:  YES.



         16             QUESTION:  AND IT SAYS IT'S FROM "BRADC" AND DO



         17   YOU BELIEVE THAT IS BRAD CHASE?



         18             ANSWER:  YES.



         19             QUESTION:  NOW, WHEN BRAD CHASE WRITES TO YOU AND



         20   THE OTHERS "WE NEED TO CONTINUE OUR JIHAD NEXT YEAR," DO YOU



         21   UNDERSTAND THAT HE IS REFERRING TO MICROSOFT WHEN HE USES



         22   THE WORD "WE"?



         23             ANSWER:  NO.



         24             QUESTION:  WHAT DO YOU THINK HE MEANS WHEN HE USES



         25   THE WORD "WE"?
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          1             ANSWER:  I'M NOT SURE.



          2             QUESTION:  DO YOU KNOW WHAT HE MEANS BY "JIHAD"?



          3             ANSWER:  I THINK HE IS REFERRING TO OUR VIGOROUS



          4   EFFORTS TO MAKE A SUPERIOR PRODUCT AND TO MARKET THAT



          5   PRODUCT.



          6             QUESTION:  NOW, WHAT HE SAYS IN THE NEXT SENTENCE



          7   IS, "BROWSER SHARE NEEDS TO REMAIN A KEY PRIORITY FOR OUR



          8   FIELD AND MARKETING EFFORTS;" IS THAT CORRECT?



          9             ANSWER:  YES.



         10             QUESTION:  THE FIELD AND MARKETING EFFORTS WERE



         11   NOT INVOLVED IN PRODUCT DESIGN OR MAKING AN IMPROVED



         12   BROWSER, WERE THEY, SIR?



         13             ANSWER:  NO.



         14             (END OF VIDEOTAPE EXCERPTS.)



         15             MR. BOIES:  YOUR HONOR, THAT COMPLETES THE



         16   PORTIONS OF MR. GATES' DEPOSITION FOR TODAY.



         17             THE COURT:  HOW LONG DID THAT DEPOSITION TAKE?



         18             MR. BOIES:  IT WAS A THREE-DAY DEPOSITION, YOUR



         19   HONOR.



         20             THE COURT:  OKAY.



         21             WE'LL TAKE A BRIEF RECESS.



         22             (A RECESS WAS TAKEN.)



         23



         24



         25
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          1             (AFTER RECESS.)



          2             THE COURT: ALL RIGHT.



          3             MR. BOIES:  THANK YOU, YOUR HONOR.



          4             THE GOVERNMENT'S NEXT WITNESS IS MR. GLENN



          5   WEADOCK.  WITH THE COURT'S PERMISSION, MR. STEVE HOLTZMAN



          6   WILL TAKE RESPONSIBILITY, FROM PLAINTIFF'S STANDPOINT, FOR



          7   THIS WITNESS.



          8             THE COURT:  ALL RIGHT.



          9             MR. WARDEN:  AND MICROSOFT WILL BE REPRESENTED BY



         10   MY PARTNER, RICHARD PEPPERMAN.



         11             THE COURT:  ALL RIGHT.  THANK YOU, MR. WARDEN.



         12             (GLENN WEADOCK, GOVERNMENT'S WITNESS, SWORN.)



         13              MR. HOLTZMAN:  GOOD MORNING, YOUR HONOR.



         14              THE COURT:  GOOD MORNING.



         15                         DIRECT EXAMINATION



         16   BY MR. HOLTZMAN:



         17   Q.  GOOD MORNING, MR. WEADOCK.



         18   A.  GOOD MORNING, MR. HOLTZMAN.



         19             MR. HOLTZMAN:  YOUR HONOR, MAY I APPROACH THE



         20   WITNESS?



         21             THE COURT:  YES, YOU MAY.



         22   BY MR. HOLTZMAN:



         23   Q.  MR. WEADOCK, I HAVE HANDED YOU A COPY OF YOUR DIRECT



         24   WRITTEN TESTIMONY IN THIS CASE, WHICH HAS PREVIOUSLY BEEN



         25   FILED WITH THE COURT AND COPIES OF WHICH HAVE BEEN PROVIDED
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          1   TO COUNSEL FOR THE DEFENDANT.



          2             DO YOU, AS YOU SIT HERE NOW, AFFIRM UNDER OATH THE



          3   TRUTH OF EVERYTHING THAT YOU HAVE SUBMITTED IN YOUR WRITTEN



          4   TESTIMONY?



          5   A.  I DO.



          6             MR. HOLTZMAN:  YOUR HONOR, I SUBMIT THE WITNESS



          7   FOR CROSS-EXAMINATION.



          8             THE COURT:  VERY WELL.



          9             MR. PEPPERMAN:  GOOD MORNING, YOUR HONOR.



         10             THE COURT:  GOOD MORNING.



         11                        CROSS-EXAMINATION



         12   BY MR. PEPPERMAN:



         13   Q.  GOOD MORNING, MR. WEADOCK.



         14   A.  GOOD MORNING, MR. PEPPERMAN.



         15   Q.  MY NAME IS RICK PEPPERMAN, AS YOU KNOW, AND I WILL BE



         16   QUESTIONING YOU TODAY ON BEHALF OF MICROSOFT.



         17             YOU AND I MET AT YOUR DEPOSITION, WHICH WAS



         18   APPROXIMATELY TWO MONTHS AGO; IS THAT CORRECT, SIR?



         19   A.  SEPTEMBER 23RD, I BELIEVE.



         20   Q.  IT WAS.



         21             AND MR. HOLTZMAN HAS GIVEN YOU A COPY OF YOUR



         22   DIRECT EXAMINATION OR YOUR DIRECT TESTIMONY, SIR?



         23   A.  YES.



         24   Q.  JUST AT THE OUTSET, I WANT TO ASK YOU A COUPLE



         25   PRELIMINARY QUESTIONS ABOUT THE PREPARATION OF YOUR DIRECT
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          1   TESTIMONY.



          2             DID YOU, SIR, PREPARE YOUR DIRECT TESTIMONY



          3   ENTIRELY YOURSELF?



          4   A.  I DID.



          5   Q.  DID YOU ALSO PREPARE APPENDIX "A" TO YOUR DIRECT



          6   TESTIMONY YOURSELF?



          7   A.  YES.



          8   Q.  DID THE DEPARTMENT OF JUSTICE COMMENT ON A DRAFT OF YOUR



          9   DIRECT TESTIMONY BEFORE IT WAS PUT IN FINAL FORM?



         10   A.  OH, YES.



         11   Q.  DID THE DEPARTMENT OF JUSTICE CONVEY THEIR COMMENTS TO



         12   YOU ORALLY?



         13   A.  IN SOME CASES ORALLY, YES.



         14   Q.  DID THEY PROVIDE COMMENTS TO YOU IN WRITING ALSO?



         15   A.  I THINK THERE WERE ONE OR TWO VERY MINOR POINTS THAT



         16   WERE PROVIDED IN WRITING.  I THINK, FOR EXAMPLE, IN THE



         17   APPENDIX "A" THAT YOU REFERRED TO, THERE WAS A FACT THAT I



         18   HAD WRONG.



         19   Q.  ARE YOU REFERRING, SIR, TO THE ENTRY IN APPENDIX "A"



         20   NEXT TO THE -- FOR BOEING CORPORATION?  WOULD YOU TURN TO



         21   THE FIRST PAGE OF APPENDIX "A"?



         22   A.  I THINK THAT MAY BE THE ONE.



         23   Q.  THERE IS A SENTENCE IN BRACKETS THERE THAT READ, BESIDE



         24   THE NUMBERS "180,000 TO 200,000" -- NEXT TO BOEING A



         25   SENTENCE THAT READS, QUOTE, "GLENN, THIS NUMBER IS FROM
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          1   BOEING SUBPOENA RESPONSE."



          2   A.  YES.



          3   Q.  DO YOU SEE THAT?



          4   A.  YES.



          5   Q.  AND THAT IS AN INSTANCE OF THE DEPARTMENT OF JUSTICE



          6   PROVIDING COMMENTS TO YOU OTHER THAN ORALLY?



          7   A.  I THINK THAT MAY BE THE ONLY INSTANCE THAT I CAN RECALL.



          8   Q.  THAT COMMENT WAS PROVIDED TO YOU ELECTRONICALLY?



          9   A.  I THINK THAT'S CORRECT.



         10   Q.  NOW, IT'S YOUR UNDERSTANDING, ISN'T IT, SIR, THAT THE



         11   PLAINTIFFS ARE CALLING YOU AS ONE OF THEIR TECHNICAL EXPERTS



         12   IN THIS CASE?



         13   A.  YES, I THINK THAT'S TRUE.  SOME OF THE THINGS IN MY



         14   DIRECT TESTIMONY ARE OF A TECHNICAL NATURE.  SOME OF THEM



         15   ALSO ARE OF A BUSINESS NATURE WITH RESPECT TO HOW



         16   CORPORATIONS, COMPANIES, AND ORGANIZATIONS USE OPERATING



         17   SYSTEMS AND BROWSERS.



         18   Q.  WELL, DURING YOUR DEPOSITION, SIR, YOU TOLD ME THAT IT



         19   WAS YOUR UNDERSTANDING THAT YOU WERE ONE OF THE PLAINTIFFS'



         20   TECHNICAL EXPERTS, CORRECT?



         21   A.  YES.  I THINK THAT IS STILL THE CASE.



         22   Q.  AND THE PLAINTIFFS HAVE IDENTIFIED YOU IN COURT PAPERS



         23   AS ONE OF THEIR TECHNICAL EXPERTS, CORRECT?



         24   A.  I BELIEVE THAT THAT'S THE CASE, ALTHOUGH I AM NOT SURE I



         25   CAN RECALL A PARTICULAR DOCUMENT THAT USES THOSE TERMS.  BUT
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          1   I THINK THAT IS TRUE.



          2   Q.  YOU DO NOT, HOWEVER, CONSIDER YOURSELF, SIR, TO BE AN



          3   EXPERT IN THE DESIGN OF OPERATING SYSTEM SOFTWARE, DO YOU?



          4   A.  NO, I DO NOT.



          5   Q.  AND YOU HAVE NEVER WORKED ON THE DEVELOPMENT OF AN



          6   OPERATING SYSTEM, HAVE YOU?



          7   A.  NO.  THAT IS CORRECT.



          8   Q.  IF YOU COULD TURN TO YOUR DIRECT TESTIMONY ON THE SECOND



          9   PAGE, PARAGRAPH 2, YOU WRITE, "I AM A SEMINAR DEVELOPER,



         10   SEMINAR INSTRUCTOR, AUTHOR OF COMPUTER BOOKS AND VIDEOS AND



         11   COMPUTER CONSULTANT."



         12             DO YOU SEE THAT, SIR?



         13   A.  I DO.



         14   Q.  YOU HAVE, HOWEVER, NEVER PROVIDED CONSULTING SERVICES TO



         15   A SOFTWARE COMPANY CONCERNING THE DESIGN OR DEVELOPMENT OF



         16   OPERATING SOFTWARE, HAVE YOU, SIR?



         17   A.  NO.  THAT'S CORRECT.  THERE'S LOTS OF DIFFERENT KINDS OF



         18   COMPUTER CONSULTING.



         19   Q.  AND THE SUBJECT OF WHICH FEATURES SHOULD OR SHOULD NOT



         20   BE INCLUDED IN AN OPERATING SYSTEM HAS NEVER BEEN THE



         21   PRIMARY FOCUS OF ANY OF THE BOOKS, ARTICLES OR VIDEOS YOU



         22   HAVE WRITTEN, CORRECT?



         23   A.  THAT IS CORRECT.



         24   Q.  AND, SIMILARLY, THAT SUBJECT HAS NEVER BEEN THE PRIMARY



         25   FOCUS OF ANY OF THE SEMINARS YOU HAVE DEVELOPED OR TAUGHT,
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          1   CORRECT, SIR?



          2   A.  IT HAS NEVER BEEN THE PRIMARY FOCUS.  THE ISSUE OF WHAT



          3   OPERATING SYSTEMS LOOK LIKE AND WHAT VENDORS, WITH



          4   PARTICULAR RESPECT TO WINDOWS, INCLUDE WITH THEIR OPERATING



          5   SYSTEMS IS A SUBJECT THAT COMES UP IN MY SEMINARS, BUT IT'S



          6   NOT A PRIMARY FOCUS, I THINK WAS YOUR QUESTION.



          7   Q.  THAT WAS MY QUESTION, SIR.



          8             AND IT'S TRUE, ISN'T IT, SIR, THAT YOU HAVE NEVER



          9   WRITTEN ANYTHING ABOUT WINDOWS 98 THAT HAS BEEN PUBLISHED IN



         10   A PEER-REVIEW JOURNAL OR PUBLICATION?



         11   A.  IN A PEER-REVIEW -- NO, THAT IS CERTAINLY CORRECT.  MY



         12   BOOKS ON WINDOWS 98 ARE COMMERCIAL BOOKS FOR THE GENERAL



         13   PUBLIC TO BUY.  THEY ARE NOT SUBJECT TO PEER REVIEW, EXCEPT



         14   IN MARKETPLACE.



         15   Q.  IT IS ALSO TRUE, ISN'T IT, SIR, THAT YOU HAVE



         16   ESSENTIALLY NO KNOWLEDGE OF THE PROGRAMMING LANGUAGE C?



         17   A.  THAT IS TRUE.



         18   Q.  NOW, WINDOWS 95 IS WRITTEN LARGELY IN "C," ISN'T IT,



         19   SIR?



         20   A.  THAT'S MY UNDERSTANDING.



         21   Q.  AND WINDOWS 98, ISN'T IT ALSO YOUR UNDERSTANDING, IS



         22   ALSO WRITTEN LARGELY IN THE PROGRAMMING LANGUAGE C?



         23   A.  THAT'S RIGHT.



         24   Q.  AND YOU ARE NOT A WINDOWS 95 PROGRAMMER, ARE YOU, SIR?



         25   A.  NO.
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          1   Q.  NOR ARE YOU A WINDOWS 98 PROGRAMMER, SIR?



          2   A.  NO.



          3   Q.  AND YOU HAVE NEVER SEEN THE SOURCE CODE FOR WINDOWS 95,



          4   HAVE YOU?



          5   A.  THAT'S TRUE.



          6   Q.  NOR HAVE YOU SEEN THE SOURCE CODE FOR WINDOWS 98,



          7   CORRECT?



          8   A.  THAT'S CORRECT AS WELL.



          9   Q.  AND IT'S TRUE, ISN'T IT, THAT IF YOU SAW THE SOURCE CODE



         10   FOR THOSE PRODUCTS, YOU PROBABLY WOULDN'T BE ABLE TO



         11   UNDERSTAND IT?



         12   A.  I EXPECT THAT IS LARGELY TRUE, ALTHOUGH MY ANSWER IS



         13   SOMEWHAT SPECULATIVE.



         14   Q.  THE REASON, SIR, WHY YOU THINK THAT'S PROBABLY TRUE IS



         15   THAT THE SOURCE CODE FOR BOTH OF THOSE PRODUCTS IS WRITTEN



         16   IN C, ISN'T THAT CORRECT?



         17   A.  THAT'S MY UNDERSTANDING, YES.



         18   Q.  YOU ALSO STATE, SIR, IN PARAGRAPH 2 ON PAGE 2 OF YOUR



         19   DIRECT TESTIMONY, THE LAST SENTENCE OF THAT PARAGRAPH, THAT



         20   YOU ARE THE, QUOTE, PRESIDENT OF INDEPENDENT SOFTWARE, INC.



         21   DO YOU SEE THAT, SIR?



         22   A.  THERE ARE NO QUOTES.  YOU ADDED THAT.



         23   Q.  I WAS QUOTING FROM IT, SIR.  DO YOU SEE WHERE I AM



         24   REFERRING?



         25   A.  YES, I DO.
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          1   Q.  YOU ARE ALSO THE ONE AND ONLY EMPLOYEE OF INDEPENDENT



          2   SOFTWARE, AREN'T YOU, SIR?



          3   A.  THAT'S CORRECT.



          4   Q.  IF YOU COULD, PLEASE LOOK AT PARAGRAPH 3 OF YOUR DIRECT



          5   TESTIMONY, WHICH IS ALSO ON PAGE 2, AND YOU REFER IN THE



          6   LAST SENTENCE OF THAT PARAGRAPH TO YOUR C.V.  DO YOU SEE



          7   THAT, SIR?



          8   A.  YES.



          9             MR. PEPPERMAN:  YOUR HONOR, MAY I ASSUME THAT I



         10   HAVE PERMISSION TO APPROACH THE WITNESS UNTIL YOU TELL ME



         11   OTHERWISE?



         12             THE COURT:  YOU MAY, INDEED.  CERTAINLY.



         13             MR. PEPPERMAN:  YOUR HONOR, I HAVE HANDED THE



         14   WITNESS WHAT HAS BEEN PREMARKED FOR IDENTIFICATION AS



         15   DEFENDANT'S EXHIBIT 1714.



         16   BY MR. PEPPERMAN:



         17   Q.  MR. WEADOCK, IS THIS A COPY OF YOUR C.V.?



         18   A.  IT LOOKS LIKE THE SAME COPY THAT WAS SUBMITTED IN THE



         19   JANUARY CONSENT DECREE CASE, YES.



         20             MR. PEPPERMAN:  YOUR HONOR, I OFFER DEFENDANT'S



         21   EXHIBIT 1714.



         22             MR. HOLTZMAN:  NO OBJECTION, YOUR HONOR.



         23             THE COURT:  DEFENDANT'S 1714 IS ADMITTED.



         24



         25
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          1                                   (WHEREUPON, DEFENDANT'S



          2                                   EXHIBIT NUMBER 1714 WAS



          3                                   RECEIVED IN EVIDENCE.)



          4   BY MR. PEPPERMAN:



          5   Q.  MR. WEADOCK, IS IT TRUE THAT YOU PREPARED THIS



          6   PARTICULAR VERSION OF YOUR C.V. IN MID-1997?



          7   A.  THAT SOUNDS ABOUT RIGHT, ALTHOUGH I HONESTLY DON'T



          8   REMEMBER EXACTLY WHEN I PREPARED IT.  BUT THAT SOUNDS LIKE



          9   THE APPROXIMATE TIMEFRAME.



         10   Q.  DO YOU RECALL IF THAT'S WHAT YOU TOLD ME DURING YOUR



         11   DEPOSITION, SIR?



         12   A.  IT SEEMS TO BE ABOUT RIGHT.



         13   Q.  UNDER THE HEADING "INDEPENDENT SOFTWARE, INC.", THE



         14   FIRST SENTENCE OF THE SECOND PARAGRAPH BEGINS, "ISI'S CLIENT



         15   LIST INCLUDES" -- DO YOU SEE THAT, SIR?



         16   A.  I DO.



         17   Q.  IS ISI A REFERENCE TO INDEPENDENT SOFTWARE, INC.?



         18   A.  IT IS.



         19   Q.  AND THEN THERE IS A LIST OF 17 DIFFERENT ORGANIZATIONS,



         20   CORRECT?



         21   A.  I CAN COUNT THEM NOW IF YOU WOULD LIKE.  THAT LOOKS



         22   ABOUT RIGHT.



         23   Q.  OKAY.  NO NEED FOR YOU TO COUNT THEM, SIR.



         24             NOW, YOU SUBMITTED AN EXPERT REPORT IN THIS CASE



         25   ON SEPTEMBER 3RD, 1998, DIDN'T YOU, SIR?
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          1   A.  YES.



          2             MR. PEPPERMAN:  YOUR HONOR, I HAVE HANDED THE



          3   WITNESS A DOCUMENT THAT HAS BEEN PREMARKED AS DEFENDANT'S



          4   EXHIBIT 713.  IT'S ENTITLED "EXPERT REPORT OF GLENN E.



          5   WEADOCK."



          6   BY MR. PEPPERMAN:



          7   Q.  MR. WEADOCK, SIR, IS THIS A COPY OF THE EXPERT REPORT



          8   THAT YOU SUBMITTED ON SEPTEMBER 3RD, 1998?



          9   A.  IT APPEARS TO BE, YES.



         10             MR. PEPPERMAN:  I OFFER DEFENDANT'S EXHIBIT 1713,



         11   YOUR HONOR.



         12             MR. HOLTZMAN:  NO OBJECTION.



         13             THE COURT:  DEFENDANT'S 1713 IS ADMITTED.



         14                                   (WHEREUPON, DEFENDANT'S



         15                                   EXHIBIT NUMBER 1713 WAS



         16                                   RECEIVED IN EVIDENCE.)



         17   BY MR. PEPPERMAN:



         18   Q.  MR. WEADOCK, IF YOU COULD REFER, SIR, TO PARAGRAPH 2 OF



         19   YOUR EXPERT REPORT, WHICH IS ON PAGE 2, THE LAST SENTENCE OF



         20   THAT PARAGRAPH --



         21   A.  OKAY.



         22   Q.  -- IT BEGINS "PAST AND PRESENT CLIENTS OF INDEPENDENT



         23   SOFTWARE INCLUDE" -- AND THEN THERE IS A LIST OF THE SAME 17



         24   ORGANIZATIONS THAT ARE SET OUT IN YOUR C.V.  IS THAT



         25   CORRECT, SIR?
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          1   A.  MOST LIKELY.  I'LL TAKE YOUR WORD FOR IT.  IT LOOKS LIKE



          2   THE SAME LIST.



          3   Q.  ISN'T IT TRUE THAT OF THOSE 17 ORGANIZATIONS, ONLY ONE



          4   ORGANIZATION, THE U.S. DEPARTMENT OF JUSTICE, IS A PRESENT



          5   CLIENT OF INDEPENDENT SOFTWARE?



          6   A.  MAY I ASK YOU TO REPEAT THE QUESTION BECAUSE THE WORDING



          7   IS IMPORTANT?  DID YOU SAY "OF THIS LIST"?



          8   Q.  OF THE 17 ORGANIZATIONS LISTED IN YOUR EXPERT REPORT AND



          9   ON YOUR C.V., ONLY ONE ORGANIZATION, THE U.S. DEPARTMENT OF



         10   JUSTICE, IS A PRESENT CLIENT OF INDEPENDENT SOFTWARE; IS



         11   THAT CORRECT?



         12   A.  YES.  YES.  THAT IS CORRECT.  I SHOULD POINT OUT IN THE



         13   INTEREST OF CLARITY THAT INDEPENDENT SOFTWARE HAS OTHER



         14   CONSULTING CLIENTS THAT ARE NOT ON THIS LIST.



         15   Q.  I AM CONFINING MY QUESTION TO THE CLIENTS LISTED IN YOUR



         16   EXPERT REPORT AND ON YOUR C.V.



         17   A.  THEN MY ANSWER STANDS.



         18   Q.  OKAY.  AND YOU ARE PROVIDING CONSULTING SERVICES FOR THE



         19   DEPARTMENT OF JUSTICE AS WE SPEAK, CORRECT, SIR?



         20   A.  I AM, INDEED.



         21   Q.  ISN'T IT ALSO TRUE, SIR, THAT YOU HAVE NOT PROVIDED



         22   CONSULTING SERVICES FOR ANY OF THE OTHER 16 ORGANIZATIONS



         23   LISTED IN YOUR EXPERT REPORT AND ON YOUR C.V. IN THE LAST



         24   FOUR YEARS?



         25   A.  THAT IS PROBABLY ROUGHLY TRUE, AND, AGAIN, IN THE
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          1   INTEREST OF CLARITY, I WOULD JUST POINT OUT TO THE COURT



          2   THAT THIS IS NOT, NOR WAS IT EVER REPRESENTED TO BE, A



          3   COMPREHENSIVE LIST OF INDEPENDENT SOFTWARE'S CLIENTS.



          4   Q.  LIMITING MY QUESTIONS TO THE CLIENTS LISTED IN YOUR



          5   EXPERT REPORT AND ON YOUR C.V., ISN'T IT ALSO A FACT THAT



          6   YOU HAVE NOT PROVIDED CONSULTING SERVICES FOR SOME OF THE



          7   ORGANIZATIONS LISTED THERE IN NEARLY TEN YEARS?



          8   A.  THAT'S RIGHT.  I HAVE BEEN CONSULTING FOR OVER TEN



          9   YEARS.



         10   Q.  AND IT'S ALSO TRUE, SIR, THAT WITH THE EXCEPTION OF THE



         11   DEPARTMENT OF JUSTICE, YOU HAVEN'T PROVIDED CONSULTING



         12   SERVICES TO ANY OF THE ORGANIZATIONS LISTED IN YOUR EXPERT



         13   REPORT AND ON YOUR C.V. REGARDING WINDOWS 95 OR WINDOWS 98?



         14   A.  YES.  I THINK THAT'S TRUE, GIVEN THE FACT THAT THIS LIST



         15   CONTAINS CLIENTS THAT I WORKED WITH PRIOR TO THE



         16   INTRODUCTION OF WINDOWS 95.  I THINK THAT IS TRUE.



         17   Q.  AND BY THE SAME TOKEN, YOU HAVEN'T PROVIDED CONSULTING



         18   SERVICES TO ANY OF THOSE 16 ORGANIZATIONS REGARDING



         19   WEB-BROWSING SOFTWARE; IS THAT CORRECT, SIR?



         20   A.  YES.  I THINK THAT IS CORRECT.



         21   Q.  IF YOU COULD, PLEASE TURN TO PARAGRAPH 7 OF YOUR DIRECT



         22   TESTIMONY, WHICH IS ON PAGE 3.



         23   A.  OKAY.



         24   Q.  THE LAST SENTENCE OF THAT PARAGRAPH READS, "MY CURRENT



         25   PROFESSIONAL MEMBERSHIPS INCLUDE THE AMERICAN SOCIETY FOR
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          1   TRAINING AND DEVELOPMENT AND THE ASSOCIATION FOR COMPUTING



          2   MACHINERY."



          3             DO YOU SEE THAT, SIR?



          4   A.  I DO.



          5   Q.  I NOTICE THAT YOU USE THE VERB "INCLUDE" IN THAT



          6   SENTENCE.  THOSE TWO ORGANIZATIONS ARE, IN FACT, THE ONLY



          7   ORGANIZATIONS TO WHICH YOU CURRENTLY BELONG, CORRECT?



          8   A.  THE ONLY PROFESSIONAL ORGANIZATIONS --



          9   Q.  YES, SIR.



         10   A.  -- OR ORGANIZATION OF ANY KIND?



         11   Q.  PROFESSIONAL ASSOCIATIONS.



         12   A.  THAT'S RIGHT.



         13   Q.  YOU USED TO BE A MEMBER OF THE INDEPENDENT COMPUTER



         14   CONSULTANTS ASSOCIATION, CORRECT?



         15   A.  THAT'S CORRECT.



         16   Q.  AND YOU DID NOT RENEW YOUR MEMBERSHIP BECAUSE THAT



         17   ORGANIZATION WAS TOO EXPENSIVE, RIGHT?



         18   A.  IT'S NOT JUST BECAUSE IT WAS FAIRLY EXPENSIVE.  I AM A



         19   SMALL BUSINESS AND I WATCH MY COSTS, SO I COMPARE THE



         20   BENEFITS WITH THE COSTS.  SO IT WAS THAT COMPARISON THAT LED



         21   ME NOT TO RENEW IT.



         22   Q.  NOW, ISN'T IT TRUE THAT THERE ARE NO SPECIFIC



         23   REQUIREMENTS OR CERTIFICATION PROCEDURES FOR JOINING EITHER



         24   OF THE TWO ORGANIZATIONS THAT YOU'VE LISTED IN YOUR DIRECT



         25   TESTIMONY?
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          1   A.  YES, THAT IS TRUE.



          2   Q.  AND LEAVING ASIDE THE GENERAL PRESUMPTION THAT



          3   APPLICANTS FOR THESE ORGANIZATIONS ARE PROBABLY PEOPLE WHO



          4   WORK IN THE INDUSTRY, ALL THAT SOMEONE NEEDS TO DO TO JOIN



          5   THESE TWO ORGANIZATIONS IS SEND IN A CHECK, CORRECT, SIR?



          6   A.  THAT IS TRUE.



          7   Q.  AND YOU ARE NOT ACTIVELY INVOLVED NOW, SIR, ARE YOU, IN



          8   THE ASSOCIATION FOR COMPUTING MACHINERY?



          9   A.  NO.



         10   Q.  AND YOUR INVOLVEMENT IN THE AMERICAN SOCIETY FOR



         11   TRAINING AND DEVELOPMENT IS LIMITED TO ATTENDING OCCASIONAL



         12   MEETINGS; IS THAT CORRECT, SIR?



         13   A.  YES.



         14   Q.  WOULD YOU PLEASE, SIR, TURN TO PARAGRAPH 8 OF YOUR



         15   DIRECT TESTIMONY WHICH IS ON PAGES 3 AND 4?



         16   A.  OKAY.



         17   Q.  THAT PARAGRAPH REFERS TO YOUR UNDERGRADUATE EDUCATION AT



         18   STANFORD UNIVERSITY, DOESN'T IT, SIR?



         19   A.  YES, IT DOES.



         20   Q.  AND YOU RECEIVED FROM STANFORD A BACHELOR'S OF SCIENCE



         21   DEGREE IN GENERAL ENGINEERING; IS THAT CORRECT?



         22   A.  THAT IS CORRECT.



         23   Q.  AND SINCE GRADUATING FROM STANFORD, YOU HAVE NOT



         24   RECEIVED ANY GRADUATE DEGREES FROM ANY FORMAL UNIVERSITIES;



         25   IS THAT CORRECT, SIR?
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          1   A.  THAT IS CORRECT.



          2   Q.  NO MASTER'S DEGREES?



          3   A.  I THINK THAT WAS ENCOMPASSED IN YOUR EARLIER QUESTION.



          4   Q.  AND NO DOCTORATE DEGREES, CORRECT, SIR?



          5   A.  AGAIN, SAME ANSWER.



          6   Q.  OKAY.  THE SECOND SENTENCE OF PARAGRAPH 8, WHICH STARTS



          7   ON PAGE 3 AND CARRIES ON TO PAGE 4, READS, "MY COURSE OF



          8   STUDY INCLUDED COMPUTER SCIENCE COURSES AND ENGINEERING



          9   COURSES REQUIRING COMPUTER PROGRAMMING."  DO YOU SEE THAT,



         10   SIR?



         11   A.  I DO.



         12   Q.  ISN'T IT TRUE, SIR, THAT YOU TOOK ONLY TWO COMPUTER



         13   SCIENCE COURSES AT STANFORD?



         14   A.  I THINK THAT'S CORRECT.



         15   Q.  AND ONE OF THOSE TWO COURSES WAS A BASIC INTRODUCTORY



         16   COURSE, SOMETHING LIKE PROGRAMMING 101?



         17   A.  THAT IS CORRECT.



         18   Q.  IN PARAGRAPH 9 OF YOUR DIRECT TESTIMONY ON PAGE 4, YOU



         19   STATE AT THE TOP OF THAT PARAGRAPH, "IN OCTOBER 1997, THE



         20   DEPARTMENT OF JUSTICE ASKED ME TO PROVIDE CONSULTING



         21   SERVICES REGARDING WINDOWS 95 AND INTERNET EXPLORER."  DO



         22   YOU SEE THAT?



         23   A.  I DO.



         24   Q.  THE DEPARTMENT OF JUSTICE IS COMPENSATING YOU FOR YOUR



         25   SERVICES AT THE RATE OF $100 PER HOUR, CORRECT?
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          1   A.  THAT'S CORRECT.



          2   Q.  AND THAT IS YOUR NORMAL CONSULTING RATE, CORRECT?



          3   A.  YES, SIR.



          4   Q.  AND THE DEPARTMENT OF JUSTICE AGREED TO PAY YOU $100 IN



          5   THE FALL OF '97 WHEN THE DEPARTMENT ORIGINALLY HIRED YOU,



          6   CORRECT?



          7   A.  I THINK IT WAS OCTOBER.



          8   Q.  AT THAT TIME, DIDN'T THE DEPARTMENT OF JUSTICE INFORM



          9   YOU THAT YOU'RE NOT PERMITTED TO INCREASE YOUR RATE DURING



         10   THE PENDENCY OF YOUR CONSULTING CONTRACT?



         11   A.  I BELIEVE THAT THE CONTRACT THAT I SIGNED CONTAINED SUCH



         12   LANGUAGE, YES.



         13   Q.  PLEASE TURN TO PARAGRAPH 10 OF YOUR DIRECT TESTIMONY,



         14   WHICH BEGINS ON PAGE 4.  DOES THAT PARAGRAPH SET OUT THE



         15   BASES FOR THE OPINIONS YOU'RE OFFERING IN THIS CASE?



         16   A.  WELL, I WOULDN'T PUT IT QUITE THAT WAY.  IT SETS FORTH



         17   THE BASES FOR THE OPINIONS AND FACTS THAT I PRESENT IN MY



         18   DIRECT TESTIMONY.



         19   Q.  WOULD YOU PLEASE TURN TO PAGE 5 OF YOUR DIRECT



         20   TESTIMONY?  THE NEXT TO LAST BULLET POINT READS, "MY REVIEW



         21   OF DOCUMENTS AND DEPOSITION TESTIMONY (OF MICROSOFT



         22   EMPLOYEES AND OTHER WITNESSES) IN THE MONTHS PRIOR TO THIS



         23   TRIAL."



         24             DO YOU SEE THAT?



         25   A.  I DO.
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          1   Q.  NOW, AT THE TIME YOU SUBMITTED YOUR EXPERT REPORT IN



          2   THIS CASE ON SEPTEMBER 3RD, 1998, ISN'T IT TRUE THAT YOU HAD



          3   AT THAT TIME READ ONLY ONE OF THE 98 DEPOSITIONS THAT HAD



          4   BEEN TAKEN IN THIS CASE?



          5   A.  CAN YOU CLARIFY FOR ME, MR. PEPPERMAN, WHAT YOU MEAN BY



          6   "THIS CASE"?  ARE YOU REFERRING TO THE CASE FILED IN MAY OR



          7   ARE YOU ENCOMPASSING IN THAT THE CONSENT DECREE CASE THAT I



          8   CONSULTED ON THAT WE -- WE MET HERE IN JANUARY?



          9   Q.  I AM REFERRING TO THE CASE THAT WAS FILED IN MAY.  AND I



         10   AM INCLUDING WITHIN MY QUESTION INVESTIGATORY DEPOSITIONS



         11   THAT WERE TAKEN IMMEDIATELY PRIOR TO THE MAY FILING OF THE



         12   CASE.



         13             MY QUESTION IS, AT THE TIME YOU SUBMITTED YOUR



         14   EXPERT REPORT, ISN'T IT TRUE YOU HAD READ ONLY ONE



         15   DEPOSITION TRANSCRIPT?



         16   A.  I THINK THAT MAY BE TRUE.



         17   Q.  AND THAT ONE DEPOSITION WAS THE DEPOSITION OF JIM



         18   ALLCHIN, A MICROSOFT EMPLOYEE?



         19   A.  RIGHT.



         20   Q.  AND THE DAY BEFORE YOU WERE DEPOSED ON THIS CASE ON



         21   SEPTEMBER 23RD, THE DEPARTMENT OF JUSTICE GAVE YOU THREE



         22   MORE DEPOSITIONS TO READ?



         23   A.  YES.



         24   Q.  AND ISN'T IT ALSO TRUE THAT AT THE TIME YOU WERE



         25   DEPOSED, THE DEPARTMENT OF JUSTICE HAD NOT GIVEN YOU ANY



�

                                                                              48



          1   DOCUMENTS TO REVIEW THAT WERE PRODUCED IN DISCOVERY IN THIS



          2   CASE, EXCEPT FOR DOCUMENTS THAT WERE APPENDED TO COURT



          3   PAPERS?



          4   A.  I THINK THAT IS CORRECT, ALTHOUGH I CAN'T HONESTLY SAY



          5   FOR SURE HOW EVERY DOCUMENT THAT THE DEPARTMENT OF JUSTICE



          6   MAY HAVE SENT ME WAS PRODUCED, WHETHER IT WAS PRODUCED



          7   THROUGH DISCOVERY OR THROUGH SOME OTHER MECHANISM.  SO WITH



          8   THAT QUALIFICATION, YEAH, I THINK THAT IS RIGHT.



          9   Q.  AND WHEN YOU WERE DEPOSED ON SEPTEMBER 23RD, YOU



         10   TESTIFIED THAT YOU DID NOT INTEND TO DO ANY ADDITIONAL WORK



         11   IN CONNECTION WITH THIS CASE, OTHER THAN PREPARE YOUR DIRECT



         12   TESTIMONY, CORRECT?



         13   A.  WELL, I THINK IT'S TRUE THAT -- YEAH, I THINK THAT'S --



         14   I THINK THAT'S CORRECT.  OF COURSE, ADDITIONAL WORK IN



         15   CONNECTION WITH MY DIRECT TESTIMONY COVERS A LOT.  IT'S A



         16   RATHER WIDE-RANGING REPORT THAT I WROTE.



         17   Q.  WELL, AT THE TIME YOU WERE DEPOSED, YOU DID NOT INTEND



         18   TO READ ADDITIONAL DEPOSITIONS; IS THAT CORRECT, SIR?



         19   A.  I DON'T THINK I STATED THAT.  I THINK I STATED THAT I



         20   HAD NO SPECIFIC DEPOSITIONS THAT I INTENDED TO READ BUT THAT



         21   I WOULD READ WHATEVER THE GOVERNMENT SENT ME.



         22   Q.  AND SINCE THE TIME OF YOUR DEPOSITION, YOU HAVE REVIEWED



         23   THE TRANSCRIPTS OF NINE ADDITIONAL DEPOSITIONS IN THIS CASE?



         24   A.  THAT SOUNDS ABOUT RIGHT.



         25   Q.  AND YOU HAVE REVIEWED NUMEROUS DOCUMENTS PRODUCED BY
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          1   MICROSOFT AND BOEING IN THIS CASE, CORRECT?



          2   A.  I HAVE, INDEED.



          3   Q.  AND ISN'T IT TRUE THAT THE DEPARTMENT OF JUSTICE HAS



          4   SELECTED ALL THE DEPOSITION TRANSCRIPTS AND DISCOVERY



          5   DOCUMENTS YOU HAVE REVIEWED IN CONNECTION WITH THIS CASE?



          6   A.  I WOULD HAVE NO OTHER MEANS OF ACCESS TO THEM.  SO YES.



          7   Q.  IT'S ALSO TRUE, ISN'T IT, SIR, THAT YOU HAVEN'T REVIEWED



          8   ANY DEPOSITION TESTIMONY OF ANY NETSCAPE WITNESSES?



          9   A.  THAT'S TRUE.



         10   Q.  AND, BY THE SAME TOKEN, YOU HAVE NOT REVIEWED ANY



         11   DOCUMENTS PRODUCED BY NETSCAPE IN CONNECTION WITH THIS CASE?



         12   A.  THERE AGAIN, IT'S -- IT'S DIFFICULT FOR ME TO ANSWER



         13   THAT ABSOLUTELY, BECAUSE I -- I CANNOT SAY FOR CERTAIN HOW



         14   EACH DOCUMENT THAT I HAVE RECEIVED FROM THE DEPARTMENT OF



         15   JUSTICE CAME TO BE IN THEIR HANDS IN THE FIRST PLACE.  SO I



         16   DON'T KNOW.  IT WOULD BE SPECULATION FOR ME TO ANSWER THAT,



         17   I GUESS.



         18   Q.  IS IT YOUR UNDERSTANDING THAT YOU HAVE NOT?



         19   A.  I JUST DON'T HAVE AN UNDERSTANDING ONE WAY OR ANOTHER OF



         20   HOW THEY OBTAINED EACH OF THE DOCUMENTS THAT THEY HAVE



         21   PROVIDED ME WITH.



         22   Q.  IF YOU COULD, PLEASE, TURN TO PARAGRAPH 11 OF YOUR



         23   DIRECT TESTIMONY, WHICH BEGINS ON PAGE 5 AND CARRIES ON TO



         24   PAGE 6, THAT PARAGRAPH DISCUSSES SOME INTERVIEWS IN WHICH



         25   YOU PARTICIPATED AT THE REQUEST OF THE DEPARTMENT OF
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          1   JUSTICE, CORRECT?



          2   A.  YES.



          3   Q.  AND YOU PERSONALLY INTERVIEWED ONLY 13 ORGANIZATIONS IN



          4   CONNECTION WITH THIS CASE, RIGHT?



          5   A.  YES.  I THINK THAT'S THE CORRECT NUMBER.



          6   Q.  AND THOSE ARE THE ORGANIZATIONS LISTED IN PARAGRAPH 11



          7   OF YOUR DIRECT TESTIMONY?



          8   A.  YES.  THAT'S CORRECT.



          9   Q.  AND THOSE INTERVIEWS OCCURRED THE END OF AUGUST AND



         10   BEGINNING OF SEPTEMBER OF THIS YEAR, CORRECT?



         11   A.  THAT'S RIGHT.



         12   Q.  THEY WERE CONDUCTED OVER THE TELEPHONE, WEREN'T THEY,



         13   SIR?



         14   A.  YES, THEY WERE.



         15   Q.  AND THEY EACH LASTED ABOUT 30 MINUTES, CORRECT?



         16   A.  ON AVERAGE.



         17   Q.  AND IT'S TRUE, ISN'T IT, THAT REPRESENTATIVES OF THE



         18   DEPARTMENT OF JUSTICE ALSO PARTICIPATED IN THOSE TELEPHONE



         19   INTERVIEWS WITH YOU?



         20   A.  YES, THAT'S CORRECT.



         21   Q.  IN PARAGRAPH 12 OF YOUR DIRECT TESTIMONY, YOU STATE THAT



         22   CONVERSATIONS WITH FIVE OTHER ORGANIZATIONS WERE SUMMARIZED



         23   TO YOU BY THE DEPARTMENT OF JUSTICE.  DO YOU SEE THAT?



         24   A.  I DO.



         25   Q.  YOU DID NOT PERSONALLY PARTICIPATE IN ANY OF THOSE
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          1   CONVERSATIONS, DID YOU, SIR?



          2   A.  NO.



          3   Q.  AND THE DEPARTMENT OF JUSTICE INSTEAD SUMMARIZED THOSE



          4   CONVERSATIONS TO YOU ORALLY, CORRECT?



          5   A.  THAT IS CORRECT.



          6   Q.  YOU STATE IN FOOTNOTE 1 OF YOUR DIRECT TESTIMONY, WHICH



          7   IS ON PAGE 5, THAT THE POOL OF INTERVIEWEES WAS SELECTED BY



          8   THE D.O.J.  DO YOU SEE THAT, SIR?



          9   A.  YES.



         10   Q.  AND THAT MEANS THAT THE DEPARTMENT OF JUSTICE SELECTED



         11   ALL OF THE ORGANIZATIONS THAT WERE INTERVIEWED, CORRECT?



         12   A.  THAT'S CORRECT.



         13   Q.  CONVERSELY, YOU DID NOT SELECT ANY OF THEM, RIGHT, SIR?



         14   A.  YES, THAT'S CORRECT.  AND JUST, IF I MAY, TO CLARIFY, I



         15   WOULD LIKE TO POINT OUT THAT, AS I THINK YOU MENTIONED



         16   EARLIER, MR. PEPPERMAN, THIS -- THESE CONVERSATIONS,



         17   CONTRARY TO SOME OF THE INFORMATION THAT MICROSOFT HAS



         18   PUBLISHED ON ITS WEB SITE IN CONNECTION WITH MY TESTIMONY,



         19   CONSTITUTE ONE-OF-TEN BULLET ITEMS THAT ARE RELIED UPON IN



         20   PREPARING THIS REPORT.



         21             THE COURT:  I AM SORRY.  I DIDN'T HEAR THAT.



         22   CONSTITUTE WHAT?



         23             THE WITNESS:  ONE-OUT-OF-TEN BULLET ITEMS IN MY



         24   DIRECT TESTIMONY OF AREAS THAT I RELIED UPON IN PREPARING MY



         25   DIRECT TESTIMONY.
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          1             THE COURT:  ALL RIGHT.



          2   BY MR. PEPPERMAN:



          3   Q.  IT'S TRUE, ISN'T IT, SIR, THAT YOU QUOTE FROM PEOPLE WHO



          4   YOU INTERVIEWED AS PART OF THIS PROCESS, CORRECT?



          5   A.  OH, YES.  ABSOLUTELY.  I THINK THAT IN MANY CASES, THESE



          6   ARE RECENT INTERVIEWS.  THEY ARE ILLUSTRATIVE.  MY ONLY



          7   COMMENT HERE IS THAT THE PRIMARY BASIS FOR MY DIRECT



          8   TESTIMONY IN THIS REPORT IS THE 18 YEARS OF EXPERIENCE THAT



          9   I HAVE IN THE BUSINESS, CONSULTING, TEACHING, DEVELOPING



         10   SEMINARS, WRITING BOOKS, AND SPEAKING WITH COMPUTER



         11   PROFESSIONALS.



         12             THE CONVERSATIONS WITH CORPORATIONS THAT WERE SET



         13   UP BY THE DEPARTMENT OF JUSTICE REPRESENT A GOOD WAY TO



         14   ILLUSTRATE, AND IN FACT, I THINK THE NUMBER OF P.C.'S UNDER



         15   MANAGEMENT IS REPRESENTED BY THESE ORGANIZATIONS AS



         16   SOMETHING IN THE NEIGHBORHOOD OF 600,000.  SO IT'S -- IT'S A



         17   REASONABLE NUMBER OF P.C.'S.  AND I THINK THEY ILLUSTRATE



         18   SOME OF THE POINTS THAT I TRY TO MAKE.



         19   Q.  BUT YOU DO NOT QUOTE SPECIFICALLY FROM ANY CONVERSATIONS



         20   THAT YOU'VE HAD AS PART OF YOUR CONSULTING BUSINESS IN YOUR



         21   DIRECT TESTIMONY, DO YOU, SIR?



         22   A.  NO, I DON'T.



         23   Q.  YOU DO, HOWEVER, QUOTE SPECIFICALLY FROM CONVERSATIONS



         24   YOU'VE HAD WITH PEOPLE AT THE ORGANIZATIONS WHO WERE



         25   SELECTED FOR YOU BY THE DEPARTMENT OF JUSTICE, CORRECT?
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          1   A.  YES.  THAT'S CORRECT.  AS I MENTIONED, THESE ARE RECENT



          2   CONVERSATIONS THAT INCLUDE, IN MANY CASES, DISCUSSIONS OF



          3   WINDOWS 98, A FAIRLY RECENT PRODUCT.



          4   Q.  THE DEPARTMENT OF JUSTICE ALSO SELECTED THE SPECIFIC



          5   INDIVIDUALS AT THE ORGANIZATIONS WHO WERE INTERVIEWED,



          6   CORRECT?



          7   A.  RIGHT.  I THINK THAT THE DEPARTMENT WENT OUT OF ITS WAY



          8   TO TRY TO FIND RELATIVELY HIGHLY PLACED PEOPLE WITHIN THE



          9   INFORMATION TECHNOLOGY GROUPS.  THESE ARE PEOPLE WHO MAKE



         10   DECISIONS ABOUT INFORMATION TECHNOLOGY WITHIN THEIR



         11   ORGANIZATION.  SO THESE ARE PEOPLE WITH MANAGERIAL



         12   RESPONSIBILITY.



         13   Q.  YOU DO NOT KNOW, SIR, DO YOU, HOW THE DEPARTMENT OF



         14   JUSTICE SELECTED THE SPECIFIC INDIVIDUALS WHO WERE



         15   INTERVIEWED AT EACH ORGANIZATION?



         16   A.  NO, I DON'T.



         17   Q.  AND YOU DESCRIBE IN FOOTNOTE 1 YOUR UNDERSTANDING OF HOW



         18   THE DEPARTMENT OF JUSTICE SELECTED THE SPECIFIC



         19   ORGANIZATIONS THAT WERE INTERVIEWED, CORRECT?



         20   A.  RIGHT.



         21   Q.  AND YOU STATE THAT SOME OF THOSE ORGANIZATIONS



         22   INTERVIEWED WERE IDENTIFIED THROUGH THE DEPARTMENT OF



         23   JUSTICE BY DELL COMPUTER AS HAVING REQUESTED THE REMOVAL OF



         24   ALL OR PART OF INTERNET EXPLORER FROM DELL COMPUTERS.  DO



         25   YOU SEE THAT, SIR?
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          1   A.  YES, I DO.



          2   Q.  AND ISN'T IT TRUE THAT THE ORGANIZATIONS IDENTIFIED BY



          3   DELL WERE ORGANIZATIONS THAT AT ONE TIME OR ANOTHER



          4   REQUESTED THE REMOVAL OF ONLY THE INTERNET EXPLORER ICON



          5   FROM THE WINDOWS DESKTOP?



          6   A.  I THINK THAT THAT'S TRUE.



          7   Q.  YOU ALSO STATE THAT SOME OF THE ORGANIZATIONS



          8   INTERVIEWED WERE ORGANIZATIONS THAT HAD VOLUNTARILY



          9   EXPRESSED INTEREST IN THE D.O.J. INVESTIGATION AND IN THIS



         10   LITIGATION, CORRECT?



         11   A.  YEAH, THAT'S CORRECT.  MY UNDERSTANDING IS THAT THERE



         12   WERE -- THERE WERE THREE BUCKETS OF COMPANIES THAT WERE



         13   CHOSEN.  SOME WERE AT THE SUGGESTION OF DELL.  SOME WERE AT



         14   THE SUGGESTION OF NETSCAPE.  AND ANOTHER THIRD WAS BASED ON



         15   A RANDOM SAMPLING OF FORTUNE 100 COMPANIES.



         16   Q.  YOU DO NOT SAY, DO YOU, SIR, IN YOUR FOOTNOTE 1 THAT



         17   SOME OF THE ORGANIZATIONS WERE SELECTED BY NETSCAPE?  DO



         18   YOU?



         19   A.  I MAY NOT SAY IT.  THAT'S THE CASE, AS I UNDERSTAND IT.



         20   Q.  SO IS IT --



         21   A.  I WASN'T THERE WHEN THE COMPANIES WERE CHOSEN, SO THIS



         22   IS SORT OF SECONDHAND, BUT THIS IS MY UNDERSTANDING FROM THE



         23   DEPARTMENT.



         24   Q.  IT'S YOUR UNDERSTANDING THAT THE SECOND CRITERION, WHICH



         25   YOU LIST IN FOOTNOTE 1, ORGANIZATIONS WHICH HAD VOLUNTARILY
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          1   EXPRESSED INTEREST IN THE D.O.J.'S INVESTIGATION AND THIS



          2   LITIGATION -- THAT THOSE ORGANIZATIONS WERE ORGANIZATIONS



          3   IDENTIFIED BY NETSCAPE?



          4   A.  YOU KNOW, IT'S -- IT'S HARD FOR ME TO SAY PRECISELY



          5   BECAUSE I DIDN'T ACTUALLY PICK THEM.  SO MAYBE THE



          6   DEPARTMENT WOULD BE A BETTER PERSON TO ASK.



          7   Q.  BUT IT'S YOUR UNDERSTANDING THAT SOME OF THE



          8   ORGANIZATIONS WERE IDENTIFIED BY NETSCAPE?



          9   A.  THAT'S MY UNDERSTANDING, YES.



         10   Q.  AND IT'S FAIR TO ASSUME THAT IF THERE WERE SOME



         11   ORGANIZATIONS THAT HAD VOLUNTARILY APPROACHED THE DEPARTMENT



         12   OF JUSTICE, THAT THOSE ARE ORGANIZATIONS THAT HAD INDICATED



         13   TO THE DEPARTMENT OF JUSTICE THAT THEY SUPPORT THE



         14   DEPARTMENT OF JUSTICE'S POSITION IN THIS LITIGATION?



         15   A.  I THINK PEOPLE ARE LIKELY TO APPROACH THE DEPARTMENT OF



         16   JUSTICE FOR ALL SORTS OF REASONS, SO I COULDN'T DRAW THAT



         17   INFERENCE.



         18   Q.  WELL, YOU DON'T THINK, DO YOU, SIR, THAT THE DEPARTMENT



         19   OF JUSTICE ARRANGED FOR YOU TO TALK WITH ORGANIZATIONS THAT



         20   HAD TOLD THE DEPARTMENT OF JUSTICE THAT THEY SUPPORTED



         21   MICROSOFT'S POSITION IN THIS LITIGATION?



         22   A.  I HAVE NO REASON TO BELIEVE ONE WAY OR ANOTHER.  I DON'T



         23   KNOW WHAT THE PEOPLE WHO APPROACHED THE DEPARTMENT OF



         24   JUSTICE -- WHAT THESE COMPANIES HAD IN THEIR HEADS.



         25   Q.  YOU ALSO STATE IN FOOTNOTE 1 THAT SOME OF THE
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          1   ORGANIZATIONS INTERVIEWED CONSTITUTED A, QUOTE, "RANDOM



          2   SAMPLING OF FORTUNE 100 COMPANIES."  DO YOU SEE THAT?



          3   A.  I DO.



          4   Q.  YOU DO NOT KNOW, HOWEVER, WHICH ORGANIZATIONS MADE UP



          5   THAT SUPPOSEDLY RANDOM SAMPLING?



          6   A.  NO.  AND I THINK, IF I MAY JUST BY WAY OF ANSWERING THIS



          7   RATHER LENGTHY BIT OF QUESTIONING HERE -- I THINK IT'S



          8   IMPORTANT FOR THE COURT TO UNDERSTAND THAT IT IS NOT MY



          9   INTENT IN MY DIRECT TESTIMONY -- IN MANY OF THE STATEMENTS



         10   IN MY DIRECT TESTIMONY -- TO REPRESENT THAT ALL BUSINESSES



         11   THINK A CERTAIN WAY OR THAT ALL CORPORATIONS HAVE CERTAIN



         12   PRIORITIES AND CONCERNS AND VIEWS.



         13             IN THE BULK OF MY DIRECT TESTIMONY, I TALK ABOUT



         14   THE FACT THAT MANY CUSTOMERS AND SOME COMPANIES HAVE CERTAIN



         15   FEELINGS ABOUT HOW THEY WOULD LIKE TO BUY SOFTWARE, ABOUT



         16   SELECTING A BROWSER SEPARATELY FROM AN OPERATING SYSTEM, FOR



         17   EXAMPLE.  AND THESE ARE ILLUSTRATIVE OF THAT.  I'M NOT



         18   BUILDING ANYTHING HERE THAT IS INTENDED TO BE A



         19   SCIENTIFICALLY VALID OR A STATISTICALLY VALID CROSS-SECTION



         20   OF AMERICAN CORPORATE OPINION.



         21             MR. PEPPERMAN:  YOUR HONOR, I MOVE TO STRIKE AS



         22   NONRESPONSIVE.



         23             THE COURT:  THE MOTION TO STRIKE IS DENIED.



         24   BY MR. PEPPERMAN:



         25   Q.  YOU ALSO, SIR, DO NOT KNOW HOW MANY OF THE ORGANIZATIONS
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          1   WERE SUPPOSEDLY SELECTED BASED ON THE RANDOM SAMPLING



          2   CRITERION, DO YOU?



          3   A.  I THINK I ANSWERED THAT BEFORE, BUT, NO, I DON'T KNOW.



          4   Q.  SO AS FAR AS YOU KNOW, THE SO-CALLED RANDOM SAMPLING



          5   MIGHT CONSIST OF ONLY ONE ORGANIZATION, RIGHT?



          6   A.  WELL, NO.  ACTUALLY, IT WAS REPRESENTED TO ME BY THE



          7   DEPARTMENT THAT THAT CONSTITUTED ABOUT A THIRD OF THE



          8   COMPANIES THAT I TALKED TO.  SO I WOULD SAY NO.



          9   Q.  I THINK IN YOUR EXPLANATION TO ONE OF MY QUESTIONS, YOU



         10   SAID THAT YOU WERE NOT CONTENDING THAT THE 13 ORGANIZATIONS



         11   THAT YOU PERSONALLY INTERVIEWED IN CONNECTION WITH THIS CASE



         12   CONSTITUTE A STATISTICAL SAMPLING OF ORGANIZATIONS THAT USE



         13   COMPUTERS IN THIS COUNTRY?



         14   A.  YEAH, THEY REPRESENT ABOUT A QUARTER OF A MILLION



         15   MANAGED P.C.'S, SO WE CERTAINLY CAN'T IGNORE IT.  AND THEY



         16   CERTAINLY ILLUSTRATE MANY OF THE POINTS THAT I MAKE.  BUT,



         17   NO, THAT'S CORRECT.  IT'S NOT A STATISTICAL AVERAGE.  I'M



         18   NOT TRYING TO DRAW A PICTURE OF AN AVERAGE COMPANY HERE.



         19   Q.  YOU AGREE, DON'T YOU, SIR, THAT THERE MUST BE HUNDREDS



         20   OF THOUSANDS OF ORGANIZATIONS IN NORTH AMERICA, IF NOT MORE,



         21   THAT USE WINDOWS?



         22   A.  OH, SURE.



         23   Q.  AND JUST TO BE SURE THAT I HAVE THIS STRAIGHT, THE



         24   DEPARTMENT OF JUSTICE AND YOU INTERVIEWED ORGANIZATIONS



         25   THAT, ONE, WERE IDENTIFIED BY DELL AS HAVING REQUESTED THAT
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          1   THE INTERNET EXPLORER ICON BE REMOVED FROM THE DESKTOP,



          2   CORRECT?



          3   A.  YEAH.  THAT'S CORRECT.



          4   Q.  AND, TWO, HAD EITHER VOLUNTARILY EXPRESSED INTEREST IN



          5   THE LITIGATION TO THE DEPARTMENT OF JUSTICE, OR HAD BEEN



          6   IDENTIFIED BY NETSCAPE, CORRECT?



          7   A.  I -- AGAIN, I THINK THAT'S CORRECT, ALTHOUGH WHETHER



          8   THEY EXPRESSED INTEREST IN THE LITIGATION OR WHETHER THEY



          9   APPROACHED THE DEPARTMENT FOR WHATEVER OTHER REASON, I



         10   REALLY CAN'T SPECULATE ON.  AND AGAIN, THIS IS JUST ONE OF



         11   THE -- OF THE TEN BULLET ITEMS THAT I RELIED UPON IN MY



         12   TESTIMONY.



         13             WE CAN SPEND A LOT OF TIME DISCUSSING IT AND



         14   DISCUSSING THESE COMPANIES, BUT THESE ARE ILLUSTRATIONS.



         15   THE BULK OF THIS TESTIMONY IS BASED ON NEARLY TWO DECADES OF



         16   EXPERIENCE IN THE BUSINESS.



         17   Q.  AND THE THIRD CRITERION WAS THE RANDOM SAMPLING OF



         18   FORTUNE 500 COMPANIES, CORRECT?



         19   A.  THAT WAS THE THIRD GROUP OF COMPANIES THAT I SPOKE WITH,



         20   YES.



         21   Q.  AND THAT ENTIRE UNIVERSE ADDED UP TO 18 ORGANIZATIONS,



         22   CORRECT?



         23   A.  GEE, I WOULDN'T DESCRIBE IT AS A UNIVERSE.



         24   Q.  A PRETTY SMALL UNIVERSE.



         25   A.  INDEED, IT WOULD.  AND IF MY TESTIMONY RELIED ONLY ON
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          1   THOSE CONVERSATIONS, THEN IT WOULD NOT BE NEARLY AS VALID AS



          2   I THINK IT IS.



          3   Q.  WELL, IT'S ALSO TRUE, ISN'T IT, SIR, THAT 9 OF THE 13



          4   ORGANIZATIONS THAT YOU PERSONALLY INTERVIEWED HAVE



          5   STANDARDIZED ON NETSCAPE'S BROWSING SOFTWARE, CORRECT?



          6   A.  THAT SOUNDS ABOUT RIGHT.



          7   Q.  AND ALL FIVE OF THE ORGANIZATIONS WHOSE INTERVIEWS WERE



          8   SUMMARIZED TO YOU BY THE DEPARTMENT OF JUSTICE HAVE



          9   STANDARDIZED ON NETSCAPE'S WEB BROWSING SOFTWARE, CORRECT?



         10   A.  UH-HUH.  I THINK THAT'S CORRECT, YES.



         11   Q.  AND ISN'T IT ALSO TRUE THAT SOME OF THE 13 ORGANIZATIONS



         12   THAT YOU INTERVIEWED HAVE REASON TO BE EITHER PARTIAL TO



         13   NETSCAPE OR BIASED AGAINST MICROSOFT, CORRECT?



         14   A.  OH, GEE.  I DON'T THINK I HEARD, EXCEPT IN -- IN ONE



         15   CASE -- MAYBE TWO -- THAT THERE WAS ANY PARTICULAR BIAS.  I



         16   THINK THE BULK OF THESE COMPANIES ARE BIASED IN FAVOR OF



         17   WHATEVER HELPS THEM IN THEIR BUSINESS, IRRESPECTIVE OF ONE



         18   COMPANY OR ANOTHER.



         19   Q.  LET'S JUST TAKE A FEW EXAMPLES.  ONE OF THE



         20   ORGANIZATIONS THAT YOU INTERVIEWED IS FEDERAL EXPRESS,



         21   CORRECT, SIR?



         22   A.  THAT'S RIGHT.



         23   Q.  AND DIDN'T JAMES BARKSDALE, THE C.E.O. OF NETSCAPE, USED



         24   TO BE CHIEF OPERATING OFFICER OF FEDERAL EXPRESS?



         25   A.  YEAH, I HEARD THAT LAST WEEK.
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          1   Q.  AND, IN FACT, DIDN'T MR. BARKSDALE USED TO WORK WITH ONE



          2   OF THE TWO PEOPLE YOU INTERVIEWED FROM FEDERAL EXPRESS,



          3   MR. MARK RAMSEY?



          4   A.  I DON'T KNOW ABOUT THAT.



          5   Q.  ARE YOU AWARE THAT MR. BARKSDALE HIRED MR. RAMSEY IN



          6   1980 WHEN MR. BARKSDALE RAN FEDERAL EXPRESS' MANAGEMENT



          7   INFORMATION GROUP?



          8   A.  NO, I DIDN'T KNOW THAT.



          9   Q.  ISN'T IT ALSO TRUE THAT FEDERAL EXPRESS AND CITIBANK,



         10   ANOTHER OF THE COMPANIES THAT YOU INTERVIEWED, ARE TWO OF



         11   NETSCAPE'S BIGGEST NAVIGATOR CUSTOMERS?



         12   A.  I HAVE NO BASIS FOR ANSWERING THAT.  I DON'T KNOW.



         13   Q.  WERE YOU AWARE THAT CITIBANK AND FEDERAL EXPRESS HAVE



         14   AGREED TO PROVIDE NETSCAPE WITH FREE ADVERTISING ON THEIR



         15   WEB SITE IN EXCHANGE FOR PROMINENT PLACEMENT ON NETSCAPE'S



         16   NETCENTER?



         17   A.  NO, I DIDN'T KNOW THAT.



         18   Q.  YOU ALSO INTERVIEWED THE SABRE GROUP, CORRECT?



         19   A.  YES, THAT'S CORRECT.



         20   Q.  NOW, THE SABRE GROUP OFFERS AN ONLINE RESERVATION



         21   SERVICE CALLED TRAVELOCITY; IS THAT RIGHT?



         22   A.  THAT IS CORRECT, YES.



         23   Q.  AND THAT ONLINE SERVICE COMPETES WITH MICROSOFT'S



         24   EXPEDIA SERVICE, CORRECT?



         25   A.  THAT'S MY UNDERSTANDING.
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          1   Q.  AND THE SABRE GROUP IS ALSO AN OUTSPOKEN CRITIC OF



          2   MICROSOFT; ISN'T THAT RIGHT?



          3   A.  I DON'T KNOW IF THEY ARE OUTSPOKEN OR NOT.



          4   Q.  WERE YOU AWARE THAT THE SABRE GROUP IS A MEMBER OF



          5   PROCOMP, AN ANTI-MICROSOFT LOBBYING GROUP HERE IN



          6   WASHINGTON, D.C.?



          7   A.  NO, I WASN'T.



          8   Q.  WERE YOU -- WERE YOU AWARE THAT THE C.E.O. OF THE SABRE



          9   GROUP, MR. MICHAEL DURHAM, PUBLICLY CRITICIZED MICROSOFT ON



         10   APRIL 30TH, 1998 IN TESTIMONY BEFORE THE HOUSE COMMERCE



         11   COMMITTEE?



         12   A.  GOSH, MR. PEPPERMAN.  LOTS AND LOTS OF PEOPLE PUBLICLY



         13   CRITICIZE MICROSOFT.  I AM NOT AWARE OF ALL OF THEM.



         14   Q.  A LOT OF THEM MADE UP YOUR FOCUS GROUP, DIDN'T THEY,



         15   SIR?



         16   A.  I WOULDN'T CALL IT A FOCUS GROUP.  THESE ARE



         17   ILLUSTRATIVE EXAMPLES -- COMPANIES THAT I HAD CONVERSATION



         18   WITH -- ONE-OF-TEN AREAS THAT I RELIED UPON IN MY TESTIMONY.



         19   Q.  WELL, IT'S TRUE, ISN'T IT, THAT ONE OF THE



         20   REPRESENTATIVES OF THE SABRE GROUP, WHOM YOU INTERVIEWED,



         21   TOLD YOU THAT, AS A MATTER OF COMPANY POLICY, IF THERE IS A



         22   PRODUCT AVAILABLE THAT IS COMPARABLE TO A MICROSOFT PRODUCT,



         23   THE SABRE GROUP ALWAYS USES THE NON-MIRCOSOFT PRODUCT,



         24   CORRECT?



         25   A.  THAT IS CORRECT.
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          1   Q.  YOU ALSO INTERVIEWED INFORMIX, DIDN'T YOU, SIR?



          2   A.  YES, I DID.



          3   Q.  AND INFORMIX IS ALSO A DIRECT COMPETITOR OF MICROSOFT,



          4   ISN'T IT?



          5   A.  ONE OF MANY, YES.



          6   Q.  INFORMIX LICENSES A DATABASE PRODUCT THAT COMPETES



          7   DIRECTLY WITH MICROSOFT'S SQL SERVER; ISN'T THAT RIGHT?



          8   A.  THAT'S MY UNDERSTANDING.



          9   Q.  NOW, NONE OF THE ORGANIZATIONS THAT YOU INTERVIEWED, OR



         10   WHOSE INTERVIEWS WERE SUMMARIZED TO YOU BY THE DEPARTMENT OF



         11   JUSTICE, SAID THAT THEY WANTED TO USE NETSCAPE'S



         12   WEB-BROWSING SOFTWARE, BUT COULD NOT DO SO BECAUSE THEY WERE



         13   UNABLE TO OBTAIN COPIES OF NETSCAPE'S WEB-BROWSING SOFTWARE;



         14   ISN'T THAT CORRECT?



         15   A.  WELL, MR. PEPPERMAN, I MEAN, YOUR QUESTION USES THE WORD



         16   "OBTAIN."  IF YOU MEAN OBTAIN IN THE SENSE OF OBTAINING A



         17   SET OF PHYSICAL BITS AND BYTES ON A CD-ROM, THEN THE ANSWER



         18   WOULD BE "NO."  IF YOU MEAN BY "OBTAIN," PUT SOMETHING TO



         19   WORK IN A USEFUL AND FUNCTIONAL AND RELIABLE WAY THAT



         20   MINIMIZES THEIR COSTS AND MINIMIZES THEIR RISKS, THEN I



         21   WOULD HAVE TO TAKE A DIFFERENT VIEW.



         22             INDEED, IT IS ONE OF THE POINTS IN MY TESTIMONY



         23   THAT IT IS NOT JUST ACCESS TO THE PHYSICAL DISTRIBUTION OF A



         24   BROWSER PRODUCT THAT DEFINES THE BENEFITS OR COSTS OF THAT



         25   PRODUCT.
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          1             IF, FOR EXAMPLE, WE LOOK AT WINDOWS 98, WE SEE A



          2   SITUATION WHERE INTERNET EXPLORER CAN'T BE REMOVED, IT TAKES



          3   UP MEMORY RESOURCES; IT TAKES UP DISK SPACE.  IF A COMPANY



          4   CAN'T REMOVE THAT AND THEN OBTAINS -- TO USE YOUR WORD --



          5   NETSCAPE NAVIGATOR, BECAUSE THERE IS SO MUCH RAM AND DISK



          6   AND PROCESSER OVERHEAD ALREADY ASSOCIATED WITH THE



          7   NONREMOVABLE INTERNET EXPLORER IN WINDOWS 98, THEY CAN'T



          8   OBTAIN NAVIGATOR AND PUT IT TO WORK ON THEIR SYSTEM WITHOUT



          9   A SUBSTANTIAL PERFORMANCE PENALTY, AS I THINK ONE OF THE



         10   MICROSOFT EMPLOYEES IN ONE OF THE E-MAILS THAT I'VE SEEN



         11   EXPRESSED CONCERN ABOUT.



         12             SO, YOU KNOW, IT ALL DEPENDS ON HOW WE TALK ABOUT



         13   OBTAIN.  IF YOU MEAN IT TO USE IN A USEFUL, PRODUCTIVE WAY,



         14   AS THEY COULD WITH AN OPERATING SYSTEM THAT DIDN'T SHIP WITH



         15   ALREADY A BROWSER LIKE INTERNET EXPLORER BOLTED ONTO IT,



         16   THEN PERHAPS, AGAIN, THE ANSWER WOULD HAVE TO BE DIFFERENT.



         17   AND I WOULD HAVE TO SAY, NO, THEY CAN'T OBTAIN IT THE WAY



         18   THEY WOULD LIKE TO OBTAIN IT.



         19   Q.  I AM LIMITING MY QUESTION TO ACTUALLY OBTAIN A COPY OF



         20   NETSCAPE'S WEB-BROWSING SOFTWARE TO INSTALL ON THEIR



         21   COMPUTERS.  IN THAT SENSE, DID ANY OF THE ORGANIZATIONS



         22   EXPRESS TO YOU THE SENTIMENT THAT THEY WERE HAVING



         23   DIFFICULTY OBTAINING COPIES OF NETSCAPE'S WEB-BROWSING



         24   SOFTWARE TO INSTALL ON THEIR COMPUTERS?



         25   A.  IN THAT VERY NARROW SENSE, NO.
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          1   Q.  NO ONE COMPLAINED THAT NETSCAPE WAS HAVING PROBLEMS



          2   DISTRIBUTING ITS PRODUCTS TO THEM, CORRECT?



          3   A.  WELL, AGAIN, IT DEPENDS ON WHERE YOU IDENTIFY THE END



          4   POINT OF DISTRIBUTION.  IF IT'S --



          5   Q.  DISTRIBUTING IT TO THEM SO THAT THEY CAN INSTALL IT ON



          6   THEIR COMPUTERS.



          7   A.  SO THEY -- SO THEY CAN INSTALL IT ON THEIR COMPUTERS,



          8   AND WE STOP AT THAT POINT, THEN I WOULD SAY THAT'S CORRECT.



          9   I THINK THE FOCUS OF BUSINESSES GENERALLY IS INSTALLING



         10   SOMETHING AND PUTTING IT TO USEFUL PURPOSE.  AND IN THAT



         11   CASE, WE WOULD HAVE A DISAGREEMENT.



         12   Q.  YOU HAVE BEEN PROVIDING CONSULTING SERVICES TO THE



         13   DEPARTMENT OF JUSTICE FOR OVER A YEAR NOW; ISN'T THAT RIGHT?



         14   A.  YEAH, THAT'S RIGHT.  SINCE OCTOBER OF LAST YEAR.



         15   Q.  AND DURING THAT TIME -- EXCUSE ME?



         16   A.  SINCE OCTOBER OF LAST YEAR.



         17   Q.  AND DURING THAT TIME, YOU HAVE HAD DISCUSSIONS WITH



         18   SEVERAL DEPARTMENT OF JUSTICE LAWYERS; ISN'T THAT CORRECT?



         19   A.  YES, IT IS.



         20   Q.  OVER THE LAST YEAR, HAS ANY DEPARTMENT OF JUSTICE LAWYER



         21   EVER EXPRESSED APPRECIATION FOR YOUR WILLINGNESS TO CONFORM



         22   YOUR VIEWS TO THOSE OF THE DEPARTMENT OF JUSTICE'S?



         23   A.  QUITE THE CONTRARY, MR. PEPPERMAN.  AS A MATTER OF FACT,



         24   I MADE IT VERY CLEAR AS A CONDITION OF EMPLOYMENT WHEN WE



         25   WERE HAVING THESE DISCUSSIONS IN -- I BELIEVE IT WAS
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          1   OCTOBER -- EARLY OCTOBER OF LAST YEAR -- THAT IF THEY WERE



          2   TO HIRE ME AS A CONSULTANT, THAT I WOULD NOT BE BOUND BY ANY



          3   PRECONCEPTIONS AND THAT I WOULD BE FREE TO CALL THINGS AS I



          4   SEE THEM.



          5             AND, IN FACT, IT'S -- IT'S MY OPINION AS A



          6   BUSINESSMAN AND AS A CONSULTANT, THAT THAT'S THE GREATEST



          7   VALUE A CONSULTANT HAS TO A CLIENT, IS TO CALL THINGS AS



          8   THEY SEE THEM.  THEY SAID, "THAT'S ALL WE WANT YOU TO DO."



          9   AND THEY HIRED ME ON THAT BASIS.



         10             THE COURT:  MR. PEPPERMAN, WOULD YOU GIVE THE



         11   EXHIBIT TO MR. WEST RATHER THAN THE COURT REPORTER.



         12             MR. PEPPERMAN:  I REALIZE THAT'S CAUSING PROBLEMS.



         13   I APOLOGIZE, YOUR HONOR.



         14             THE COURT:  SHE'S GOT OTHER THINGS TO DO.



         15             MR. PEPPERMAN:  YOUR HONOR, I HAVE HANDED THE



         16   WITNESS A DOCUMENT THAT'S BEEN PREMARKED FOR IDENTIFICATION



         17   AS DEFENDANT'S EXHIBIT 1859, AND I OFFER THIS DOCUMENT IN



         18   EVIDENCE.



         19             THE COURT:  WHAT DOES IT PURPORT TO BE?



         20             MR. PEPPERMAN:  IT IS A -- IT APPEARS TO BE AN



         21   ELECTRONIC MAIL MESSAGE FROM MICHAEL WILSON, A LAWYER AT THE



         22   DEPARTMENT OF JUSTICE TO "WANPT," WHO I THINK IS PAULINE T.



         23   WAN, ANOTHER LAWYER AT THE DEPARTMENT OF JUSTICE, DATED



         24   APRIL 3RD, 1998, THE SUBJECT BEING GLENN WEADOCK.



         25             THE COURT:  MR. HOLTZMAN?
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          1             MR. HOLTZMAN:  NO OBJECTION, YOUR HONOR.



          2             THE COURT:  DEFENDANT'S 1859 IS ADMITTED.



          3                                   (WHEREUPON, DEFENDANT'S



          4                                   EXHIBIT NUMBER 1859 WAS



          5                                   RECEIVED IN EVIDENCE.)



          6   BY MR. PEPPERMAN:



          7   Q.  MR. WEADOCK, DO YOU KNOW WHO MICHAEL WILSON IS?



          8   A.  YES, I DO.



          9   Q.  WHO IS MR. WILSON?



         10   A.  HE'S ONE OF THE PEOPLE WHO WORKS WITH THE DEPARTMENT OF



         11   JUSTICE.  HE'S A DEPARTMENT OF JUSTICE EMPLOYEE, I BELIEVE.



         12   Q.  HAVE YOU HAD DISCUSSIONS WITH MR. WILSON?



         13   A.  YES.



         14   Q.  DO YOU KNOW WHO WANPT IS?



         15   A.  I WOULD GUESS IT'S PAULINE WAN.



         16   Q.  HAVE YOU EVER HAD DISCUSSIONS WITH MS. WAN?



         17   A.  YES.



         18   Q.  ABOUT MIDWAY THROUGH THE E-MAIL, MR. WILSON INCLUDES A



         19   PARENTHETICAL THAT READS, "I ALSO THINK HE WANTS TO TEACH



         20   B/C.  HE HINTED THAT THE TEACHING COURSE IS MORE PROMPT AT



         21   PAYING HIS INVOICES.  HE HASN'T RECEIVED PAYMENT FOR HIS



         22   FEBRUARY BILL FOR JANUARY WORK -- WE NEED TO KEEP GLENN



         23   HAPPY BECAUSE HE'S THE MOST EFFICIENT, ARTICULATE AND



         24   FLEXIBLE EXPERT WE HAVE."



         25             THE "GLENN" REFERRED TO IN THAT PARENTHETICAL IS
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          1   YOU, MR. WEADOCK?



          2   A.  I AM PLEASED TO SAY THAT IT APPEARS TO BE.



          3   Q.  AND HAS MR. WILSON EVER DESCRIBED YOU IN YOUR PRESENCE



          4   AS THE DEPARTMENT OF JUSTICE'S MOST FLEXIBLE EXPERT?



          5   A.  NOT IN MY PRESENCE.  AND I THINK IF YOU LOOK AT THE



          6   CONTEXT OF THIS MEMO, HE IS TALKING ABOUT SCHEDULING.



          7   Q.  BUT MR. WILSON IS --



          8   A.  I WOULD HOPE THAT MR. WILSON DOESN'T MEAN THAT I'M



          9   FLEXIBLE IN MY OPINIONS.  ANYBODY WHO KNOWS ME VERY WELL



         10   KNOWS THAT MY OPINIONS ARE GENERALLY MY OWN AND NOT EASILY



         11   INFLUENCED.



         12   Q.  MR. WILSON NOTES IN THIS E-MAIL THAT YOU ACTUALLY HAVE A



         13   SCHEDULING CONFLICT FOR A MEETING THAT WAS BEING SCHEDULED,



         14   CORRECT?



         15   A.  YEAH, I THINK SO.



         16   Q.  SO IN THE CONTEXT OF SAYING YOU HAVE A SCHEDULING



         17   CONFLICT, HE'S SAYING THAT YOU HAVE THE MOST FLEXIBLE



         18   SCHEDULE, CORRECT?  THAT'S YOUR UNDERSTANDING?



         19   A.  I MEAN, WE'D HAVE TO ASK HIM EXACTLY WHAT HE MEANS, BUT



         20   THAT'S THE WAY I TAKE HIS MEMO.



         21   Q.  APART FROM THE DEPARTMENT OF JUSTICE, NO ORGANIZATION



         22   HAS EVER HIRED YOU AS AN EXPERT WITNESS; IS THAT CORRECT?



         23   A.  THAT IS CORRECT.



         24   Q.  AND THE ONLY TIME THAT YOU'VE TESTIFIED IN COURT WAS AT



         25   THE CONTEMPT HEARING IN JANUARY OF THIS YEAR; IS THAT
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          1   CORRECT?



          2   A.  THAT IS ALSO CORRECT.



          3   Q.  AND IT'S ALSO TRUE, ISN'T IT, THAT YOU WERE SURPRISED



          4   WHEN THE DEPARTMENT OF JUSTICE ASKED YOU TO BE ITS WITNESS



          5   AT THAT HEARING?



          6   A.  THERE WAS A POINT AT WHICH I WAS SURPRISED.  WHEN IT WAS



          7   INITIALLY BROUGHT UP, I WAS, INDEED, SURPRISED BECAUSE IT



          8   WASN'T THE JOB THAT I WAS HIRED TO DO.  I WAS HIRED TO ACT



          9   AS A CONSULTANT.  AND SO INITIALLY THERE WAS SOME SURPRISE.



         10   AS WE DISCUSSED IT, IT SEEMED TO MAKE MORE AND MORE SENSE.



         11   Q.  YOU WERE QUOTED IN THE FEBRUARY 15TH, 1998 EDITION OF



         12   ROCKY MOUNTAIN NEWS AS SAYING, "I WAS SURPRISED," CORRECT?



         13   A.  I THINK THAT'S WHAT I JUST SAID HERE, TOO, YEAH.



         14   Q.  OKAY.



         15             THE COURT:  DID YOU EVER GET PAID?



         16             THE WITNESS:  THE GOVERNMENT IS REASONABLY CURRENT



         17   AT THIS POINT, YOUR HONOR.



         18   BY MR. PEPPERMAN:



         19   Q.  IF YOU COULD, SIR, TURN TO PARAGRAPH 13 OF YOUR DIRECT



         20   TESTIMONY, WHICH IS ON PAGE 6, I BELIEVE.  YOU STATE IN



         21   THE -- ARE YOU THERE, SIR?



         22   A.  I AM.



         23   Q.  AND YOU STATE IN THE MIDDLE OF THAT PARAGRAPH THAT --



         24   I'M STARTING ABOUT MIDWAY THROUGH THE SECOND SENTENCE --



         25   QUOTE, "SOFTWARE DEVELOPERS CAN COMMINGLE CODE UNITS
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          1   (SUBROUTINES) WITH OTHER UNRELATED CODE UNITS INTO A SINGLE



          2   DLL FILE ON DISK."  DO YOU SEE THAT?



          3   A.  I DO.



          4   Q.  NOW, IN THAT SENTENCE THERE, YOU ARE SIMPLY MAKING A



          5   GENERAL STATEMENT, AREN'T YOU, SIR?



          6   A.  YES.



          7   Q.  YOU'RE NOT SUGGESTING THAT IN DESIGNING WINDOWS 98,



          8   MICROSOFT HAS COMMINGLED CODE UNITS WITH OTHER UNRELATED



          9   CODE UNITS IN A SINGLE DLL FILE, ARE YOU?



         10   A.  NO, I'M NOT.  I AM ECHOING, IN FACT, SOME OF THE THINGS



         11   THAT I HAVE SEEN MICROSOFT EMPLOYEES REFER TO -- THAT THAT



         12   THEY CAN BUNDLE TOGETHER BITS AND PIECES OF SOFTWARE INTO



         13   FILES PRETTY MUCH ANY WAY THEY WANT.  THEY CAN AGGREGATE



         14   WINDOWS 98 AND INTERNET EXPLORER.



         15             IT IS WITHIN THEIR CAPABILITY TO DISAGGREGATE SOME



         16   OF THOSE INTERNET-RELATED FEATURES AS, FOR EXAMPLE, THEY DID



         17   WITH THE IE 4 PRODUCT, WHICH HAD A SEPARATE INSTALLATION OF



         18   THE WINDOWS DESKTOP UPDATE, WHAT LATER BECAME ACTIVE



         19   DESKTOP.



         20             SO MY ONLY POINT HERE IS THAT SOFTWARE DEVELOPERS



         21   CAN HAVE A TREMENDOUS DEGREE OF FLEXIBILITY IN HOW THEY



         22   COMBINE SOFTWARE FUNCTIONS INTO PHYSICAL FILES.



         23   Q.  IN THIS STATEMENT, YOU'RE SIMPLY -- IN THIS SENTENCE,



         24   YOU'RE SIMPLY MAKING A GENERAL STATEMENT, CORRECT?



         25   A.  RIGHT.
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          1   Q.  YOU'RE NOT REFERRING TO ANYTHING ABOUT MICROSOFT HERE,



          2   ARE YOU, SIR?



          3   A.  WELL, SURE.  I MEAN, MICROSOFT IS A SOFTWARE DEVELOPER,



          4   SO THEY FALL INTO THIS UMBRELLA.



          5   Q.  YOU YOURSELF HAVE NEVER SEEN THE WINDOWS 98 SOURCE CODE



          6   TO ASCERTAIN WHETHER THIS IS THE CASE WITH RESPECT TO



          7   WINDOWS 98, CORRECT?



          8   A.  MR. PEPPERMAN, I BELIEVE MY SENTENCE STATES THAT



          9   SOFTWARE DEVELOPERS CAN COMMINGLE CODE UNITS THAT ARE



         10   UNRELATED, AND THAT I STAND BY.



         11   Q.  YOU ALSO STATE IN THAT PARAGRAPH THAT, "IT IS MORE



         12   APPROPRIATE, NATURAL, AND INTUITIVE, TO THINK OF THE MEANING



         13   OF 'SOFTWARE PRODUCT' AS A FEATURE SET -- THAT IS, WHAT THE



         14   USER SEES -- THAN AS A FIXED SET OF FILES."  DO YOU SEE



         15   THAT?



         16   A.  I DO.



         17   Q.  YOU AGREE, DON'T YOU, THAT IT'S VERY UNCOMMON IN THE



         18   SOFTWARE INDUSTRY TO SEE ANYONE ATTEMPT TO DEFINE THE PHRASE



         19   "SOFTWARE PRODUCT"?



         20   A.  YES, IT IS.  MOST PEOPLE IN THE INDUSTRY ALREADY HAVE A



         21   PRETTY GOOD CONCEPT OF WHAT SOFTWARE PRODUCT MEANS.



         22   Q.  YOU ALSO AGREE, DON'T YOU, SIR, THAT THERE IS NO



         23   UNIVERSALLY AGREED-UPON DEFINITION OF AN OPERATING SYSTEM IN



         24   THE SOFTWARE INDUSTRY?



         25   A.  NOTHING HARD AND FAST.  "OPERATING SYSTEM" IS A TERM
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          1   THAT MEANS DIFFERENT THINGS DEPENDING ON YOUR -- ON YOUR



          2   VIEWPOINT.  I THINK THERE ARE CERTAIN GENERALLY ACCEPTED



          3   ATTRIBUTES OF WHAT WE WOULD CONSIDER AN OPERATING SYSTEM



          4   VIS-A-VIS AN APPLICATION, AND I THINK WE CAN DISCUSS THOSE.



          5   BUT THERE IS NO RAZOR-SHARP LINE OF DEMARCATION BETWEEN WHAT



          6   IS AN OPERATING SYSTEM AND WHAT IS NOT.



          7   Q.  YOU AGREE, DON'T YOU, SIR, THAT NO HARD AND FAST



          8   DEFINITION OF AN OPERATING SYSTEM IS UNIVERSALLY AGREED UPON



          9   IN THE SOFTWARE INDUSTRY?



         10   A.  I THINK THAT'S WHAT I JUST SAID, YEAH.



         11   Q.  AND YOU AGREE, DON'T YOU, THAT REASONABLE PEOPLE CAN



         12   DISAGREE OVER WHETHER CERTAIN FEATURES ARE PART OF AN



         13   OPERATING SYSTEM OR NOT?



         14   A.  WELL, YEAH, I AGREE WITH THAT, BUT HAVING SAID THAT, I



         15   THINK, AGAIN, IT'S IMPORTANT TO EMPHASIZE THAT THERE ARE



         16   CERTAIN CHARACTERISTICS THAT DISTINGUISH OPERATING SYSTEMS



         17   FROM APPLICATIONS.  AND JUST BECAUSE WE DON'T HAVE UNIVERSAL



         18   AGREEMENT ON WHAT EXACTLY THE TERM "OPERATING SYSTEM" MEANS



         19   DOESN'T MEAN THAT WE CAN'T TALK PRODUCTIVELY ABOUT



         20   APPLICATIONS VERSUS OPERATING SYSTEMS, FOR EXAMPLE.



         21             THERE IS A REAL AND PRODUCTIVE AND USEFUL



         22   DISTINCTION THERE THAT WE CAN DISCUSS.



         23   Q.  YOU DO AGREE, DON'T YOU, THAT IN CERTAIN SPECIFIC



         24   INSTANCES, REASONABLE PEOPLE CAN DISAGREE OVER WHETHER A



         25   SPECIFIC FEATURE IS PART OF AN OPERATING SYSTEM, DON'T YOU?
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          1   A.  YES.  YES.  I AGREE TO THAT.



          2   Q.  AND IT'S ALSO TRUE, ISN'T IT, THAT THE FEATURES OF AN



          3   OPERATING SYSTEM HAVE EVOLVED OVER TIME, CORRECT?



          4   A.  THAT IS TRUE.



          5   Q.  AND, IN FACT, SINCE 1981, MORE AND MORE FEATURES HAVE



          6   BEEN ADDED TO THE DEFINITION OF OPERATING SYSTEM, CORRECT?



          7   A.  TO THE DEFINITION.  ARE YOU REFERRING TO A SPECIFIC



          8   DEFINITION?



          9   Q.  NO, I'M NOT.  LET ME RESTATE THAT QUESTION, SIR.  ISN'T



         10   IT TRUE THAT SINCE 1981, MORE AND MORE FEATURES HAVE BEEN



         11   ADDED TO THE OPERATING SYSTEM?  CORRECT?



         12   A.  AGAIN, YOU'RE USING THE WORD "THE."  DO YOU HAVE A



         13   PARTICULAR ONE IN MIND?  DO YOU MEAN TO PEOPLE'S CONCEPT OF



         14   THE PHRASE "OPERATING SYSTEM"?



         15   Q.  MORE AND MORE FEATURES HAVE BEEN ADDED GENERALLY TO



         16   OPERATING SYSTEM SOFTWARE, NOT REFERRING TO ANY SPECIFIC



         17   OPERATING SYSTEM.



         18   A.  YEAH, I WILL AGREE WITH THAT.



         19   Q.  FOR EXAMPLE, YOU AGREE, DON'T YOU, THAT MOST PEOPLE IN



         20   THE INDUSTRY NOW CONSIDER TCP/IP TO BE OPERATING SYSTEM



         21   SOFTWARE?



         22   A.  WELL, I DON'T KNOW ABOUT MOST PEOPLE IN THE INDUSTRY.  I



         23   THINK I WOULD BE INCLINED TO SAY THAT TCP/IP SOFTWARE IS



         24   GENERALLY REGARDED AS BEING OPERATING SYSTEM SOFTWARE.  I



         25   KNOW THAT, FOR EXAMPLE, WHEN YOU BUY WINDOWS 95 OR



�

                                                                              73



          1   WINDOWS 98, YOU GET TCP/IP.  YOU CAN ALSO REMOVE THAT



          2   VERSION OF TCP/IP, IF YOU WANT TO, AS IS THE CASE WITH



          3   WINDOWS 95 AND WINDOWS 98.  MICROSOFT PROVIDES A CONTROL



          4   PANEL THAT ALLOWS YOU TO TAKE THAT SOFTWARE COMPONENT OUT



          5   BECAUSE NOT EVERYBODY NEEDS IT.



          6   Q.  BUT YOU AGREE, SIR, THAT MOST PEOPLE IN THE INDUSTRY



          7   GENERALLY CONSIDER TCP/IP SOFTWARE; THAT IS, THE NETWORK



          8   PROTOCOLS, TCP AND IP TO BE OPERATING SYSTEM SOFTWARE, DON'T



          9   YOU?



         10   A.  WELL, YOU KNOW, AGAIN, THERE MAY BE SOME DEBATE ABOUT



         11   THAT IN SOME CIRCLES.  I KNOW THAT THERE MAY BE AN ACADEMIC



         12   VIEW, A COMPUTER SCIENCE VIEW THAT WOULD STATE THAT IF IT



         13   DOESN'T -- YOU KNOW, IF A PIECE OF SOFTWARE DOESN'T PERTAIN



         14   TO RESOURCE ALLOCATION OR SECURITY, THEN IT MAY NOT,



         15   STRICTLY SPEAKING, BE CONSIDERED IN THE OPERATING SYSTEM.



         16   BUT MY SENSE IS THAT THAT MAY BE CONSIDERED PART OF AN



         17   OPERATING SYSTEM -- MAY GENERALLY.  I WOULD BE INCLINED TO



         18   CONSIDER IT PART OF AN OPERATING SYSTEM.



         19             AND I WOULD ALSO JUST ADD TO THAT THAT I DON'T



         20   WISH TO IMPLY BY THIS THAT CUSTOMERS DON'T HAVE CHOICE.  FOR



         21   EXAMPLE, YOU MENTIONED TCP/IP.  THERE ARE OTHER VENDORS THAT



         22   PROVIDE TCP/IP.  JUST BECAUSE SOMETHING IS PART OF AN



         23   OPERATING SYSTEM DOESN'T NECESSARILY MEAN THAT IT IS



         24   EXCLUSIVELY PART OF THE OPERATING SYSTEM OR THAT CUSTOMERS



         25   ONLY WANT THAT PARTICULAR VERSION OF TCP/IP WITH THAT



�

                                                                              74



          1   PARTICULAR OPERATING SYSTEM.



          2   Q.  LOOK ON PAGE 298 OF YOUR DEPOSITION TRANSCRIPT,



          3   BEGINNING AT LINE 7.  DIDN'T YOU, IN FACT, SAY EXACTLY WHAT



          4   I SAID?  QUOTE:  I THINK MOST PEOPLE IN THE INDUSTRY WOULD



          5   GENERALLY CONSIDER TCP/IP SOFTWARE; THAT IS, THE NETWORKING



          6   PROTOCOLS TCP AND IP TO BE OPERATING SYSTEM SOFTWARE?



          7   A.  RIGHT.  AND I THINK THAT'S WHAT I JUST SAID IN ANSWER TO



          8   YOUR QUESTION, YEAH.



          9   Q.  I GOT LOST IN THE LONG EXPLANATION.



         10             AND YOU TESTIFIED THAT YOU YOURSELF CONSIDER



         11   TCP/IP TO BE OPERATING SYSTEM SOFTWARE, CORRECT?



         12   A.  I THINK I JUST SAID THAT, YES, SIR.



         13   Q.  AND TCP/IP IS THE BASIC NETWORKING PROTOCOL USED ON BOTH



         14   THE INTERNET AND ON CORPORATE INTRANETS, CORRECT?



         15   A.  YES.



         16   Q.  AND I THINK YOU SAID THAT YOU AGREE THAT MOST CUSTOMERS



         17   TODAY EXPECT AN OPERATING SYSTEM TO PROVIDE TCP/IP



         18   SOFTWARE -- CONNECTIVITY, CORRECT?



         19   A.  YEAH, I THINK THAT'S TRUE.



         20   Q.  AND I THINK YOU ALSO TESTIFIED THAT TCP/IP WAS NOT



         21   ALWAYS A STANDARD COMPONENT OF OPERATING SYSTEM SOFTWARE,



         22   CORRECT?



         23   A.  THAT'S CORRECT.



         24   Q.  FOR EXAMPLE, WINDOWS 3.1 DID NOT INCLUDE A TCP/IP STACK,



         25   DID IT?
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          1   A.  I BELIEVE YOU'RE RIGHT.  I THINK THERE WERE THIRD



          2   PARTIES THAT BUILT TCP/IP STACKS FOR WINDOWS 3.1 THAT



          3   CUSTOMERS COULD CHOOSE TO BUY AND INSTALL, BUT I DON'T THINK



          4   MICROSOFT DID AT THAT TIME.



          5   Q.  A NUMBER OF OTHER COMPANIES SUPPLIED TCP/IP FOR WINDOWS



          6   COMPUTERS, CORRECT?



          7   A.  YES, THAT IS CORRECT.



          8   Q.  AND SOME COMPANIES CONTINUE TO DO THAT TODAY, CORRECT?



          9   A.  YES.



         10   Q.  AND THOSE COMPANIES CHARGE MONEY FOR THEIR TCP/IP



         11   SOFTWARE, DON'T THEY?



         12   A.  I DON'T KNOW IF THEY ALL DO.



         13   Q.  SOME DO?



         14   A.  SOME DO, YES.



         15   Q.  YET TODAY, YOU CONSIDER TCP/IP TO BE OPERATING SYSTEM



         16   SOFTWARE, DON'T YOU?



         17   A.  YES.  AND -- AND AGAIN, IT ILLUSTRATES MY EARLIER



         18   COMMENT THAT OPERATING SYSTEM SOFTWARE DOESN'T NECESSARILY



         19   HAVE TO COME FROM A SINGLE VENDOR.  IT DOESN'T NECESSARILY



         20   HAVE TO BE IRREVOCABLY TIED TO A PARTICULAR OPERATING



         21   SYSTEM.



         22             SOFTWARE IS REMARKABLY -- MALLEABLE I GUESS IS THE



         23   TERM THAT'S BEEN USED IN THESE PROCEEDINGS.



         24   Q.  AND YOU ALSO AGREE, DON'T YOU, THAT MEMORY MANAGEMENT IS



         25   NOW CONSIDERED TO BE AN OPERATING SYSTEM FEATURE, CORRECT?
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          1   A.  WELL, I THINK TO SOME DEGREE.  ACTUALLY, TO A



          2   SIGNIFICANT DEGREE, MEMORY MANAGEMENT HAS ALWAYS BEEN



          3   CONSIDERED AN OPERATING SYSTEM FUNCTION.  IT DEPENDS, I



          4   GUESS, ON YOUR PRECISE DEFINITION OF "MEMORY MANAGEMENT."



          5   Q.  WELL, CAN YOU EXPLAIN TO THE COURT YOUR DEFINITION OF



          6   "MEMORY MANAGEMENT"?



          7   A.  WELL, I MEAN, THERE ARE A WIDE VARIETY OF DEGREES OF



          8   MEMORY MANAGEMENT.  AN OPERATING SYSTEM HAS VERY BASIC



          9   CAPABILITIES TO ALLOCATE HOW PROGRAMS CAN USE THE MEMORY



         10   RESOURCE.



         11             THERE ARE, ADDITIONALLY, THIRD PARTY PRODUCTS THAT



         12   CAN MAKE THAT ALLOCATION OF MEMORY EVEN MORE EFFICIENT THAN



         13   THE ORIGINAL OPERATING SYSTEM VENDOR DID.  SO THERE ARE



         14   VARYING DEGREES OF THAT CAPABILITY IN THE MARKETPLACE.



         15   Q.  AND YOU MENTIONED THIRD PARTIES.  IT'S TRUE, ISN'T IT,



         16   THAT A COMPANY CALLED QUARTERDECK USED TO OFFER A POPULAR



         17   MEMORY MANAGEMENT PROGRAM CALLED QEMM; IS THAT RIGHT?



         18   A.  YES, IT IS.



         19   Q.  IN FACT, QUARTERDECK STILL OFFERS QEMM TODAY; ISN'T THAT



         20   RIGHT?



         21   A.  I THINK YOU'RE RIGHT.



         22   Q.  AND WASN'T QUARTERDECK'S QEMM SOFTWARE A BEST-SELLING



         23   SOFTWARE PRODUCT IN THE LATE 1980'S?



         24   A.  YEAH, IT WAS A VERY POPULAR SOFTWARE, BECAUSE IT DID



         25   SOME OF THE THINGS THAT CUSTOMERS WANTED VERY WELL, THINGS
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          1   THAT THE OPERATING SYSTEM VENDOR AT THAT TIME DID NOT DO



          2   PARTICULARLY WELL.



          3   Q.  IT WAS POPULAR, IN PART, BECAUSE IT ENABLED USERS TO



          4   MAKE MORE EFFICIENT USE OF MEMORY ON COMPUTERS RUNNING



          5   MS-DOS; ISN'T THAT CORRECT?



          6   A.  RIGHT.  AND I WOULD JUST AMEND THAT AND SAY MS-DOS AND



          7   WINDOWS.



          8   Q.  PRE-WINDOWS 95 VERSIONS OF WINDOWS?



          9   A.  WELL, I THINK THERE'S STILL A VERSION OF QEMM THAT MAY



         10   APPLY TO WINDOWS 95.  I JUST DON'T KNOW.



         11   Q.  IN THE LATE 1980'S, THE TIME PERIOD WE'RE DISCUSSING,



         12   QUARTERDECK CHARGED MONEY FOR QEMM; ISN'T THAT RIGHT?



         13   A.  YES, THAT'S MY RECOLLECTION.



         14   Q.  AND IT'S TRUE THAT WHEN WINDOWS 95 WAS RELEASED IN



         15   AUGUST 1995, THAT WINDOWS 95 HAD IMPROVED MEMORY MANAGEMENT,



         16   CORRECT?



         17   A.  YES, WE WERE ALL VERY GLAD.



         18   Q.  AND THAT IMPROVED MEMORY MANAGEMENT MADE THIRD PARTY



         19   PRODUCTS, LIKE QEMM, LESS POPULAR WITH CONSUMERS; ISN'T THAT



         20   CORRECT?



         21   A.  I THINK THAT'S PROBABLY FAIR TO SAY.  THE NEED FOR IT



         22   DIDN'T DISAPPEAR ENTIRELY, BUT I THINK IT'S FAIR TO SAY THAT



         23   IT BECAME LESS POPULAR, LARGELY BECAUSE MICROSOFT WAS DOING



         24   THAT NOW.



         25   Q.  IT CUT IN SIGNIFICANTLY TO THE DEMAND FOR A
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          1   QUARTERDECK'S PRODUCT, YOU WOULD AGREE?



          2   A.  I THINK THAT'S A FAIR STATEMENT, YES.



          3   Q.  AND, NEVERTHELESS, AS WE'VE BEEN DISCUSSING, QUARTERDECK



          4   LAST YEAR RELEASED AN UPDATED VERSION OF QEMM CALLED



          5   QEMM 97, CORRECT?



          6   A.  I HONESTLY DON'T KNOW.  I DON'T TRACK THAT PRODUCT



          7   ANYMORE.



          8   Q.  IS IT YOUR UNDERSTANDING THAT THERE IS A MEMORY



          9   MANAGEMENT PRODUCT AVAILABLE FROM QUARTERDECK THAT ENABLES



         10   USERS TO RECLAIM UNDERUTILIZED MEMORY IN WINDOWS 95?



         11   A.  AGAIN, I THINK THAT THAT IS THE CASE, BUT I DON'T REALLY



         12   FOLLOW THAT MUCH ANYMORE BECAUSE IT'S -- IT'S NOT AS



         13   IMPORTANT A PRODUCT AS IT USED TO BE.



         14   Q.  BUT YOU AGREE THAT NOTWITHSTANDING THE AVAILABILITY OF



         15   THIRD-PARTY PRODUCTS -- THIRD-PARTY MEMORY MANAGEMENT



         16   PROGRAMS -- THAT MEMORY MANAGEMENT IS CONSIDERED AN



         17   OPERATING SYSTEM FEATURE, CORRECT?



         18   A.  WELL, AGAIN, MR. PEPPERMAN, GOING BACK TO WHAT I SAID



         19   BEFORE, I MEAN, THERE ARE VARIOUS DIFFERENT LEVELS AT WHICH



         20   MEMORY MANAGEMENT CAN TAKE PLACE.  AT A VERY BASIC LEVEL,



         21   WHICH PROGRAM GETS A CHUNK OF MEMORY NEXT IN LINE -- HOW DO



         22   WE DIVIDE UP -- HOW DO WE TAKE THAT FINITE RESOURCE OF



         23   MEMORY AND DIVIDE IT UP BETWEEN THE MULTIPLE PROGRAMS THAT



         24   WANT TO USE IT -- THAT'S TYPICALLY CONSIDERED AN OPERATING



         25   SYSTEM FUNCTION.
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          1             AT A HIGHER LEVEL, WHICH IS WHAT PRODUCTS LIKE



          2   QEMM DEAL WITH, I CAN JUGGLE HOW MEMORY IS USED BY



          3   APPLICATIONS IN OTHER WAYS THAN WHAT THE OPERATING SYSTEM



          4   DOES.  SO YOU HAVE THE SAME FUNCTION GOING ON AT MULTIPLE



          5   DIFFERENT LEVELS.  THE THIRD-PARTY PRODUCTS, LIKE QEMM,



          6   TYPICALLY PERTAIN TO HOW APPLICATIONS USE THE DIFFERENT



          7   KINDS OF MEMORY AND ALLOCATES THEIR RESOURCE USE BETWEEN



          8   DIFFERENT TYPES OF MEMORY, WHEREAS THE OPERATING SYSTEM



          9   TENDS TO FOCUS ON RESOURCE ALLOCATION AT A VERY LOW LEVEL IN



         10   A VERY DETAILED WAY.  SO IT'S -- IT'S A TERM THAT COVERS A



         11   VARIETY OF TECHNOLOGIES.



         12   Q.  YOU DO NOT CLAIM, DO YOU, SIR, THAT A FUNCTION OR



         13   FEATURE CANNOT LEGITIMATELY BE CONSIDERED PART OF AN



         14   OPERATING SYSTEM JUST BECAUSE THAT FUNCTION OR FEATURE IS



         15   ALSO PROVIDED SEPARATELY BY A THIRD PARTY, CORRECT?



         16   A.  CAN YOU REPEAT THE QUESTION?  I WANT TO MAKE SURE I



         17   UNDERSTAND IT.



         18   Q.  SURE.  I AM ASKING YOU WHETHER YOU CLAIM THAT A FUNCTION



         19   OR FEATURE CANNOT LEGITIMATELY BE CONSIDERED PART OF AN



         20   OPERATING SYSTEM JUST BECAUSE THAT FUNCTION OR FEATURE IS



         21   PROVIDED SEPARATELY BY THIRD PARTIES?



         22   A.  NO, I DON'T CLAIM THAT.  THIRD PARTIES -- I THINK I



         23   MENTIONED EARLIER THIRD PARTIES WRITE TCP/IP SOFTWARE --



         24   TCP/IP STACKS THAT I WOULD TYPICALLY CONSIDER OPERATING



         25   SYSTEM SOFTWARE.
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          1   Q.  AND YOU ALSO AGREE, DON'T YOU, SIR, THAT ONE OF THE



          2   FUNCTIONS OF AN OPERATING SYSTEM IS TO ENABLE A COMPUTER TO



          3   CONNECT TO AND COMMUNICATE OVER A NETWORK?



          4   A.  YEAH, I THINK PEOPLE TYPICALLY EXPECT TO SEE SOME



          5   NETWORK CONNECTIVITY CAPABILITIES WHEN THEY BUY AN OPERATING



          6   SYSTEM.



          7   Q.  IN YOUR RECENTLY RELEASED BOOK, WINDOWS 98 REGISTRY FOR



          8   DUMMIES --



          9   A.  UH-HUH.



         10   Q.  -- YOU LIST AS ONE OF THE FEATURES OF AN OPERATING



         11   SYSTEM THE ABILITY TO CONNECT TO A NETWORK, DON'T YOU?



         12   A.  YEAH.  I THINK THAT'S CONSISTENT WITH WHAT I JUST SAID.



         13   Q.  AND YOU AGREE, DON'T YOU, SIR, THAT THE INTERNET IS



         14   TODAY THE WORLD'S LARGEST COMPUTER NETWORK, CORRECT?



         15   A.  YES, THAT'S CORRECT.  I WOULD -- I WOULD JUST HASTEN TO



         16   POINT OUT THAT BECAUSE -- WELL, THERE ARE LOTS OF DIFFERENT



         17   KINDS OF NETWORKS, AND BECAUSE PEOPLE EXPECT NETWORK



         18   CONNECTIVITY IN AN OPERATING SYSTEM DOES NOT, THEREFORE,



         19   IMPLY, AS I HEAR YOU PERHAPS DOING, THAT PEOPLE EXPECT



         20   CONNECTIVITY TO THE INTERNET TO BE PROVIDED IN AN OPERATING



         21   SYSTEM.



         22             MOSTLY, OPERATING SYSTEM NETWORK CONNECTIVITY HAS



         23   TO DO WITH LOCAL AREA NETWORKING.  I THINK THAT'S WHAT



         24   PEOPLE GENERALLY EXPECT WHEN THEY BUY AN OPERATING SYSTEM



         25   TODAY, JUST TO CLARIFY.
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          1   Q.  BUT YOU DEFINE -- IN YOUR BOOK, WINDOWS 98 REGISTRY FOR



          2   DUMMIES, YOU DEFINE THE INTERNET AS THE WORLD -- AS THE



          3   WORLD'S LARGEST COMPUTER NETWORK TODAY; DON'T YOU, SIR?



          4   A.  YES.  AND THAT'S SOMETHING I STAND BY, CERTAINLY.



          5   Q.  AND IT'S TRUE, ISN'T IT, THAT WINDOWS 98'S INTERNET



          6   EXPLORER TECHNOLOGIES ENABLE A COMPUTER TO CONNECT TO AND



          7   COMMUNICATE OVER THE INTERNET, CORRECT?



          8   A.  YES.  NO ARGUMENT THERE.



          9   Q.  AND IT'S TRUE THAT SOME PEOPLE TODAY BELIEVE THAT



         10   CONNECTING TO THE INTERNET HAS BECOME SUCH AN ESSENTIAL PART



         11   OF COMPUTING FOR MANY USERS THAT WEB BROWSING FUNCTIONALITY



         12   SHOULD BE PART OF THE OPERATING SYSTEM, CORRECT?



         13   A.  THERE ARE CERTAINLY PEOPLE THAT BELIEVE SO.  I THINK



         14   THERE ARE A LOT OF PEOPLE AT MICROSOFT THAT HAVE THAT



         15   OPINION.



         16   Q.  AND THERE ARE PEOPLE OUTSIDE OF MICROSOFT WHO HAVE THAT



         17   BELIEF AS WELL; ISN'T THAT TRUE, SIR?



         18   A.  I'M -- I'M SURE THAT THERE ARE SOME.



         19   Q.  YOU STATE ON PAGE 6 OF YOUR DIRECT TESTIMONY IN THE



         20   SUBHEADING A, THAT "THE MOST RELIABLE AND USEFUL DEFINITION



         21   FOR A SOFTWARE PRODUCT IS THAT PRODUCT'S FEATURE SET."  DO



         22   YOU SEE THAT, SIR?



         23   A.  I DO.



         24   Q.  YOU AGREE, DON'T YOU, THAT MICROSOFT DESCRIBES INTERNET



         25   EXPLORER AS PART OF WINDOWS 98'S FEATURE SET, CORRECT?
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          1   A.  YES.  I AM VERY WELL AWARE OF THAT.



          2   Q.  AND YOU STATE IN PARAGRAPH 15 OF YOUR DIRECT TESTIMONY



          3   ON PAGE 7 THAT, "WHEN A REVIEWER EVALUATES A SOFTWARE



          4   PRODUCT IN A COMPUTER MAGAZINE, THE REVIEWER TYPICALLY



          5   FOCUSES ON THAT PRODUCT'S FEATURE SET."



          6             DO YOU SEE THAT?



          7   A.  YES, I DO.



          8   Q.  ISN'T IT TRUE THAT REVIEWERS EVALUATING WINDOWS 98 IN



          9   COMPUTER MAGAZINES HAVE INCLUDED INTERNET EXPLORER IN THEIR



         10   REVIEWS?



         11   A.  WELL, THAT IS CERTAINLY TRUE.  INTERNET EXPLORER HAS



         12   BEEN WOVEN INTO WINDOWS 98 SO THAT YOU CAN'T REMOVE IT.  SO



         13   CERTAINLY THEY WOULD -- THEY WOULD EVALUATE IT AND THEY HAVE



         14   EVALUATED IT AS PART OF THEIR OVERALL REVIEW.



         15   Q.  HAVE YOU LOOKED AT THE FEATURES THAT OTHER OPERATING



         16   SYSTEM VENDORS INCLUDE AS PART OF THE FEATURE SET OF THEIR



         17   OPERATING SYSTEM PRODUCTS?



         18   A.  WELL, I THINK WE HAVE TO BE VERY CLEAR HERE WHEN WE SAY



         19   THE FEATURE SET OF THEIR OPERATING SYSTEM PRODUCTS.  I MEAN



         20   COMPANIES CAN DEFINE THEIR OPERATING SYSTEM HOWEVER THEY



         21   CHOOSE TO DEFINE IT, I SUPPOSE, BUT I WOULD HASTEN TO SAY



         22   THAT BECAUSE I GET A C. D. THAT SAYS "WINDOWS 98" ON IT DOES



         23   NOT IMPLY THAT WHAT IS ON THAT C. D. IS ONLY OPERATING



         24   SYSTEM SOFTWARE.  COMPANIES, SUCH AS MICROSOFT, CAN ADD



         25   WHATEVER THEY CHOOSE TO ADD TO THE SOFTWARE ON THAT C. D.
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          1   AND STILL CALL IT AN OPERATING SYSTEM.



          2             SO I THINK WE HAVE TO BE VERY CAREFUL OF OUR



          3   TERMINOLOGY HERE.



          4   Q.  MY QUESTION IS GOING TO BE DIRECTED AT FEATURES THAT ARE



          5   INCLUDED WITHIN THE DESCRIPTION OF WHAT THE PRODUCT IS



          6   THAT'S BEING SOLD.  I'LL START WITH HAVE YOU LOOKED AT WHAT



          7   SUN DESCRIBES AS THE FEATURES OF ITS SOLARIS PRODUCT?



          8   A.  NO, I HAVEN'T.  I DON'T WORK WITH SUN SYSTEMS.



          9   Q.  HAVE YOU LOOKED AT WHAT APPLE DESCRIBES AS THE FEATURES



         10   OF IT'S MAC OS PRODUCT?



         11   A.  NOT FOR A WHILE.  IT HAS BEEN A FEW YEARS SINCE I HAVE



         12   REALLY DONE ANY MAC WORK.



         13   Q.  HAVE YOU LOOKED AT WHAT IBM DESCRIBES AS THE FEATURES OF



         14   ITS OS/2 PRODUCT?



         15   A.  I HAVE PROBABLY SEEN MARKETING MATERIALS FROM TIME TO



         16   TIME.



         17   Q.  AND IT'S TRUE, ISN'T IT, THAT IBM INCLUDES A WEB BROWSER



         18   WITH ITS OS/2 WORK PRODUCT, CORRECT?



         19   A.  MY UNDERSTANDING IS THAT THAT'S CORRECT, YES.



         20   Q.  HAVE YOU LOOKED AT WHAT THE SANTA CRUZ OPERATION



         21   DESCRIBES AS THE FEATURES OF ITS OPENSERVER DESKTOP AND



         22   UNIXWARE PERSONAL EDITION PRODUCTS?



         23   A.  NO.



         24   Q.  HAVE YOU LOOKED AT WHAT CALDERA DESCRIBES AS THE



         25   FEATURES OF ITS OPENLINUX PRODUCT?
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          1   A.  NO.



          2   Q.  HAVE YOU LOOKED AT WHAT BE, INC. DESCRIBES AS THE



          3   FEATURES OF ITS BEOS PRODUCT?



          4   A.  NO.  I DON'T WORK WITH THOSE PRODUCTS.  I AM AWARE THAT



          5   OTHER OPERATING SYSTEM VENDORS DO SHIP BROWSERS WITH THEIR



          6   OPERATING SYSTEM SOFTWARE.  I'M AWARE, FOR EXAMPLE -- I MEAN



          7   I WROTE A BOOK ABOUT NOVELL NETWARE.  NOVELL SHIPS A BROWSER



          8   WITH ITS OPERATING SYSTEM, BUT IT'S SHIPPED IN A VERY



          9   DIFFERENT WAY.



         10             I MEAN I DON'T WANT THE COURT TO GET THE OPINION



         11   THAT THERE IS ONLY ONE WAY OF SHIPPING A BROWSER ON THE SAME



         12   C. D. AS AN OPERATING SYSTEM.



         13             IF YOU LOOK AT NOVELL NETWARE, FOR EXAMPLE, THERE



         14   IS A BROWSER THERE.  THE OPERATING SYSTEM DOESN'T DEPEND ON



         15   IT OR RELY UPON IT.  THE CUSTOMER CAN UNINSTALL IT -- REMOVE



         16   IT, THAT IS.  THE CUSTOMER CAN USE AN ALTERNATIVE BROWSER IF



         17   THEY CHOOSE TO DO.



         18             I THINK WHAT'S REALLY VERY RELEVANT FOR THIS



         19   TESTIMONY IS THAT MICROSOFT WITH WINDOWS 98 AND WITH THE



         20   UPCOMING NT 5, WHICH I GUESS THEY HAVE CHANGED THE NAME NOW



         21   TO WINDOWS 2000, IS BUNDLING INTERNET EXPLORER IN SUCH A WAY



         22   THAT NONE OF THE ATTRIBUTES I JUST MENTIONED FOR THE NETWARE



         23   PRODUCT APPLY.



         24   Q.  YOUR TESTIMONY, SIR, IS THAT SOFTWARE PRODUCTS SHOULD BE



         25   DEFINED WITH RESPECT TO THEIR FEATURE SET, CORRECT?
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          1   A.  RIGHT.  WELL, I DON'T KNOW THAT I SAY "SHOULD," BUT I



          2   THINK I SAY IT'S USEFUL AND PRODUCTIVE TO DO IT THAT WAY.



          3   Q.  AND IT'S YOUR UNDERSTANDING THAT THE OPERATING SYSTEM



          4   VENDORS THAT MARKET THESE OPERATING SYSTEM PRODUCTS LIST



          5   WEB-BROWSING AS PART OF THE FEATURE SET OF THOSE PRODUCTS?



          6   A.  OH, I DON'T KNOW.  I MEAN I THINK MICROSOFT HAS



          7   CERTAINLY DONE THAT.  AND I THINK THAT, YOU KNOW, THEREIN



          8   LIES THE RUB.  THAT IS A BIG QUESTION.  LOTS OF COMPANIES --



          9   AND THIS IS ONE OF THE FOCUSES OF MY TESTIMONY -- DO NOT



         10   VIEW A WEB BROWSER AS AN OPERATING SYSTEM COMPONENT.  IN



         11   FACT, I THINK I STATE IN MY TESTIMONY THAT NOBODY OUTSIDE OF



         12   THE MICROSOFT ORGANIZATION HAS EVER EXPRESSED TO ME THAT



         13   THEY VIEW A WEB BROWSER AS AN OPERATING SYSTEM UPGRADE.



         14   Q.  WE'RE SLOWLY BUT SURELY GETTING TO THAT PART OF YOUR



         15   TESTIMONY, SIR.



         16   A.  GREAT.



         17   Q.  LET ME REFER YOU TO PARAGRAPH 15 OF YOUR DIRECT



         18   TESTIMONY AT THE TOP OF PAGE 8.  THERE IS A SENTENCE THERE



         19   THAT STATES, "USERS TYPICALLY THINK OF A BROWSER AS A



         20   PROGRAM THAT PROVIDES WEB PAGE DISPLAY AND NAVIGATIONAL



         21   FEATURES ON THE PUBLIC INTERNET OR A PRIVATE INTRANET."



         22             DO YOU SEE WHERE I'M READING?



         23   A.  YES, I DO.



         24   Q.  YOU AGREE, DON'T YOU, THAT THE ABILITY TO ACCESS DATA



         25   STORED ON THE COMPUTER'S LOCAL HARD DRIVE AND THEN DISPLAY
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          1   THE DATA ON THE COMPUTER SCREEN IS AN OPERATING SYSTEM



          2   FUNCTION?



          3   A.  I TYPICALLY THINK OF IT THAT WAY.  AGAIN, YOU KNOW,



          4   THERE IS A SCHOOL OF THOUGHT IN COMPUTER SCIENCE THAT SAYS



          5   THAT THE DISPLAY OF LOCAL COMPUTER RESOURCES IS SOMETHING



          6   THAT IS ASSOCIATED WITH A SHELL AND THAT THERE ARE



          7   ALTERNATIVE SHELLS AND MAYBE THE SHELL IS NOT AN OPERATING



          8   SYSTEM COMPONENT.



          9             SO I AM AWARE OF SOME DEBATE IN THAT AREA, BUT I



         10   WOULD TEND TO CONSIDER IT A PART OF THE OPERATING SYSTEM.



         11   Q.  AND YOU AGREE, DON'T YOU, SIR, THAT WEB BROWSING IN ITS



         12   SIMPLEST FORM IS SIMPLY LOCATING HTML DATA STORED ON A



         13   REMOTE SERVER AND THEN DISPLAYING THE DATA ON A COMPUTER



         14   SCREEN, CORRECT?



         15   A.  NO, I THINK -- I'M VERY CONCERNED THAT YOU'RE TRYING TO



         16   DRAW A VERY PRECISE ANALOGY.  I THINK THAT THERE ARE LOTS OF



         17   PEOPLE -- LOTS OF CORPORATE CUSTOMERS -- I MEAN MICHAEL



         18   DERTOUZOS, WHO IS A PH.D FROM MIT AND RUNS THE COMPUTER LAB



         19   OVER THERE, HAS STATED THAT THE BROWSER WORLD AND WORLD OF



         20   LOCAL COMPUTER RESOURCES ARE TWO DIFFERENT WORLDS IN MANY



         21   RESPECTS.



         22             SO I THINK WE HAVE TO BE VERY CAREFUL IN STATING



         23   THAT THESE ARE, IN FACT, THE SAME THINGS.  IN THEIR ESSENCE,



         24   I THINK THEY ARE TWO QUITE DIFFERENT THINGS.



         25   Q.  BUT DO YOU AGREE WITH ME, SIR, THAT WEB BROWSING IN
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          1   SIMPLEST FORM IS SIMPLY LOCATING HTML DATA ON A REMOTE



          2   SERVER AND THEN DISPLAYING THE DATA ON THE COMPUTER SCREEN?



          3   DO YOU AGREE WITH THAT STATEMENT?



          4   A.  NO, I DON'T.  I THINK WEB BROWSING IS MUCH MORE THAN



          5   THAT.  WEB BROWSING ALSO INVOLVES THE ABILITY TO NAVIGATE



          6   BETWEEN PAGES, THE ABILITY TO PROVIDE VARIOUS HANDY FEATURES



          7   FOR THE USER, LIKE A LIST OF THEIR FAVORITE PLACES ON THE



          8   INTERNET, AND THE ABILITY TO GO BACK THROUGH A HISTORY LIST



          9   OF PLACES THEY HAVE BEEN IN THE PAST.  WEB BROWSERS DO A LOT



         10   MORE, TYPICALLY, THAN JUST DISPLACE HTML PAGES.



         11   Q.  WHETHER OR NOT WEB BROWSERS DO A LOT MORE THAN THAT, YOU



         12   AGREE THAT WHAT I DESCRIBED IS PART OF WHAT WEB BROWSERS DO,



         13   CORRECT?



         14   A.  SURE, IT'S A PART OF IT, YES.



         15             THE COURT:  I THINK WE'LL BREAK FOR OUR NOONTIME



         16   RECESS NOW --



         17             MR. PEPPERMAN:  GREAT.



         18             THE COURT:  -- AND RESUME AT 2:00 O'CLOCK.



         19             (WHEREUPON, AT 12:15 P.M., THE ABOVE-ENTITLED



         20   MATTER WAS RECESSED FOR LUNCH.)
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