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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION NUMBER 98-1232,

          3   UNITED STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND

          4   98-1233, STATE OF NEW YORK, ET AL., VERSUS MICROSOFT

          5   CORPORATION.

          6             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          7   THE PLAINTIFFS.

          8             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          9   WILLIAM NEUKOM FOR THE DEFENDANT.

         10             THE COURT: GOOD MORNING, MR. BOIES.

         11             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         12             THE COURT:  DR. FISHER, I REMIND YOU THAT YOU'RE

         13   STILL UNDER OATH, SIR.

         14             THE WITNESS:  YES, SIR.

         15             (DR. FRANKLIN FISHER, PLAINTIFFS' WITNESS,

         16   PREVIOUSLY SWORN.)

         17                 REDIRECT EXAMINATION (CONTINUED.)

         18   BY MR. BOIES:

         19   Q.  GOOD MORNING, PROFESSOR FISHER.

         20   A.  GOOD MORNING, MR. BOIES.

         21   Q.  I'D LIKE TO BEGIN WITH THE ISSUE OF MARKET POWER AND

         22   PARTICULARLY MARKET DEFINITION.  YOU HAVE, IN YOUR ANALYSIS,

         23   DEFINED TWO RELEVANT MARKETS; IS THAT CORRECT?

         24   A.  YES.

         25   Q.  AND WOULD YOU IDENTIFY THOSE FOR THE RECORD?
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          1   A.  THE MARKET FOR OPERATING SYSTEMS ON P.C.'S -- I PREFER

          2   TO THINK OF IT AS P.C.'S USING INTEL-BASED PROCESSORS, BUT

          3   IT REALLY DOESN'T MATTER -- AND THE MARKET FOR BROWSERS.

          4   Q.  IN TERMS OF THE ECONOMIC ANALYSIS, IS IT IMPORTANT TO

          5   LOOK AT WHAT IS HAPPENING INSIDE THOSE RELEVANT MARKETS AS

          6   OPPOSED TO WHAT IS HAPPENING IN A BROADER P.C. INDUSTRY OR

          7   SOFTWARE INDUSTRY OR P.C. SOFTWARE INDUSTRY?

          8   A.  WELL, IT'S MOST IMPORTANT TO LOOK AT WHAT'S HAPPENING IN

          9   THE TWO RELEVANT MARKETS.

         10   Q.  WHY IS THAT SO?

         11   A.  WELL, THAT'S WHERE THE ACTION IS.  ONE DEFINES A

         12   MARKET -- ONE WAY TO DESCRIBE WHAT ONE IS DOING IS DEFINING

         13   A MARKET AS THE SET OF THINGS YOU NEED TO REALLY

         14   UNDERSTAND -- TO UNDERSTAND IN A MONOPOLY CASE -- WHAT

         15   LIMITS OR DOESN'T LIMIT THE ALLEGED MONOPOLIST'S POWER.

         16             LOOKING AT BROADER THINGS, LIKE THE P.C. INDUSTRY

         17   GENERALLY, IS SOMETHING SOMEONE ALSO WANTS TO KNOW, BECAUSE

         18   THAT SETS SOMETHING OF THE BACKGROUND FOR WHAT'S HAPPENING,

         19   AND THOSE ARE RELATED.  THAT'S A RELATED MARKET, BUT IT'S

         20   NOT NEARLY AS IMPORTANT AS LOOKING AT WHAT'S HAPPENED IN THE

         21   AREA IN WHICH THE ALLEGED MONOPOLY IS SUPPOSED TO BE

         22   OPERATING.

         23   Q.  IF YOU WERE TO FIND, HYPOTHETICALLY, THAT THERE WAS

         24   COMPETITION IN THE P.C. INDUSTRY OR IN THE P.C. SOFTWARE

         25   INDUSTRY, WOULD THAT HAVE ANY NECESSARY IMPLICATIONS FOR
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          1   WHAT IS HAPPENING WITHIN YOUR TWO RELEVANT MARKETS?

          2   A.  WELL, IT WOULDN'T -- IT'S NOT AN IRRELEVANCY.  THAT IS,

          3   THE FACT THAT THE MARKET FOR P.C.'S IS, AS I BELIEVE IT

          4   IS -- HARDWARE ANYWAY -- QUITE COMPETITIVE, IS PART OF THE

          5   BACKGROUND OR THE CONNECTED PARTS TO THIS CASE.

          6             THE FACT THAT THE SOFTWARE INDUSTRY GENERALLY HAS

          7   A LOT OF COMPETITIVE ASPECTS -- I'M NOT SURE I WOULD DEFINE

          8   SOFTWARE GENERALLY AS A SINGLE MARKET -- BUT THE FACT THAT

          9   SOFTWARE GENERALLY CAN BE QUITE COMPETITIVE DOESN'T ANSWER

         10   THE QUESTION WHETHER OR NOT OPERATING SYSTEMS ARE A

         11   COMPETITIVE MARKET.  THE FACT, FOR INSTANCE, THAT THERE ARE

         12   A LOT OF MAKERS OF GAMES FOR P.C.'S, AND AS FAR AS I KNOW,

         13   THEY COMPETE WITH EACH OTHER QUITE VIGOROUSLY, HAS NOTHING

         14   WHATEVER TO DO WITH THE QUESTION OF WHETHER MICROSOFT HAS

         15   MONOPOLY POWER IN OPERATING SYSTEMS.

         16   Q.  IN THAT CONNECTION, LET ME ASK YOU TO LOOK AT A DOCUMENT

         17   THAT WAS OFFERED BY THE DEFENDANT AND WAS SHOWN YOU ON YOUR

         18   CROSS-EXAMINATION, WHICH IS DEFENDANTS' EXHIBIT 2087.  AND

         19   I'D LIKE PARTICULARLY TO DIRECT YOUR ATTENTION TO SOME

         20   COMMENTS BY MR. CASE WHICH MR. LACOVARA DIRECTED YOUR

         21   ATTENTION TO DURING CROSS-EXAMINATION.  IT'S ON PAGE 7.  AND

         22   IT'S MR. CASE'S COMMENTS ON PAGE 7.

         23             AND THERE IS A REFERENCE HERE TO MR. CASE SAYING

         24   THAT HE THINKS IN THE FUTURE THERE ARE GOING TO BE A VARIETY

         25   OF DIFFERENT DEVICES RUNNING A VARIETY OF DIFFERENT
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          1   OPERATING SYSTEMS, AND HE WANTS TO MAKE SURE THAT AOL IS

          2   AVAILABLE ON ALL OF THOSE DEVICES.  DO YOU SEE THAT?

          3   A.  I DO.

          4   Q.  DOES THE FACT THAT THERE MAY BE IN THE FUTURE A VARIETY

          5   OF DIFFERENT DEVICES RUNNING A VARIETY OF DIFFERENT

          6   OPERATING SYSTEMS AFFECT YOUR CONCLUSIONS WITH RESPECT TO

          7   THE MARKET FOR P.C. OPERATING SYSTEMS OR FOR BROWSERS?

          8   A.  NO, IT DOESN'T.  WE'RE TALKING HERE -- I THINK HE'S

          9   TALKING HERE BASICALLY ABOUT A VARIETY OF WAYS TO CONNECT TO

         10   THE INTERNET.  BUT, IN ANY EVENT, P.C.'S ARE A SEPARATE

         11   OBJECT.  P.C.'S SHARE SOME FUNCTIONS WITH, LET'S SAY,

         12   CERTAIN HAND-HELD DEVICES.  BUT THE HAND-HELD DEVICES REALLY

         13   AREN'T SUBSTITUTES FOR P.C.'S.  AND YOU CAN PERFECTLY WELL

         14   HAVE A MONOPOLY IN OPERATING SYSTEMS FOR P.C.'S, DESPITE THE

         15   FACT THAT THERE ARE OR MAY BE A NUMBER OF OPERATING SYSTEMS

         16   FOR HAND-HELD DEVICES, T.V. SET-TOP BOXES AND SO ON.

         17   Q.  WOULD YOU PUT ALL OF THESE OTHER OPERATING SYSTEMS FOR

         18   OTHER DEVICES, OTHER THAN THE P.C., IN A RELEVANT MARKET?

         19   A.  WELL, MY VIEWS AS TO HOW YOU DEFINE RELEVANT MARKETS ARE

         20   THAT IT'S JUST A FIRST SHOT, SO THAT IN SOME VERY BROAD

         21   SENSE, YOU WOULD WANT TO KNOW ABOUT THEM.  BUT IF YOU'RE

         22   GOING TO SAY SOMETHING SERIOUS AFTERWARDS ABOUT MARKET SHARE

         23   AND MONOPOLY POWER IN A RELEVANT MARKET, NO, I WOULDN'T.

         24   Q.  AND WHY IS THAT?

         25   A.  BECAUSE THEY ARE NOT, IN ANY OBVIOUS SENSE, SUBSTITUTES
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          1   FOR OPERATING SYSTEMS FOR P.C.'S IN -- WELL, THEY'RE NOT IN

          2   ANY RELEVANT SENSE SUBSTITUTES FOR OPERATING SYSTEMS FOR

          3   P.C.'S.  COULD ONE IMAGINE THAT A CUT IN THE PRICE FOR -- OF

          4   OPERATING SYSTEMS FOR ONE OF THESE OTHER DEVICES WOULD CAUSE

          5   PEOPLE TO SWITCH AWAY FROM WINDOWS AND INTO THE PURCHASE OF

          6   THE OTHER DEVICES AND THE OTHER OPERATING SYSTEMS THAT GO

          7   WITH THEM?  NOT IN MORE THAN MINUSCULE NUMBERS, ONE CAN'T.

          8   Q.  LET ME NEXT ASK YOU TO LOOK AT A COPY OF COURT

          9   EXHIBIT 1, WHICH CONTAINS A SUBSEQUENT QUOTE BY MR. CASE.

         10   MR. LACOVARA ASKED YOU ABOUT CERTAIN PORTIONS OF THIS

         11   EXHIBIT ON CROSS, BUT I WANT TO DIRECT YOUR ATTENTION TO A

         12   PORTION THAT I DO NOT BELIEVE WAS COVERED, AND THAT IS THE

         13   TEXT RIGHT ABOVE AND BELOW THE AOL SUCCESS STORY HEADING

         14   WHERE IT SAYS, "BUT CASE IS SKEPTICAL OF THE POST-P.C.

         15   ARGUMENT."

         16             DO YOU SEE THAT?

         17   A.  I DO.

         18   Q.  AND MR. CASE IS QUOTED AS SAYING, QUOTE, "IT'S HARD TO

         19   IMAGINE THAT P.C.'S WON'T BE THE DOMINANT WAY PEOPLE CONNECT

         20   WITH THE INTERNET FOR MANY YEARS TO COME AND MICROSOFT HAS A

         21   PRETTY AMAZING LOCK ON THAT BUSINESS.  OTHER DEVICES WILL

         22   EMERGE, BUT I DOUBT ANY WILL CHALLENGE WINDOWS."

         23             IS THAT CONSISTENT WITH YOUR ANALYSIS, SIR?

         24   A.  YES.  HE'S SAYING AT LEAST PART OF WHAT I JUST SAID,

         25   WHICH IS THAT THE FACT THAT THERE ARE OTHER DEVICES TO
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          1   CONNECT TO THE INTERNET WILL NOT AFFECT MICROSOFT'S MONOPOLY

          2   POWER IN OPERATING SYSTEMS, OR IF YOU WISH, THAT THE

          3   RELEVANT MARKET -- YOU CAN STILL THINK OF A RELEVANT MARKET

          4   AS BEING THE MARKET FOR P.C. OPERATING SYSTEMS.

          5   Q.  WE TALKED YESTERDAY AND YOU HAVE SPOKEN ON

          6   CROSS-EXAMINATION AS WELL ABOUT THE POTENTIAL THREAT POSED

          7   BY NETSCAPE AND BY JAVA.  SHOULD THOSE BE INCLUDED IN YOUR

          8   RELEVANT MARKET MERELY BECAUSE THEY POSED A THREAT THAT YOU

          9   HAVE DESCRIBED?

         10   A.  NO.

         11   Q.  WHY NOT?

         12   A.  WELL, THE NETSCAPE BROWSER AND JAVA ARE NOT NOW

         13   OPERATING SYSTEMS AND THEY ARE NOT NOW GOOD SUBSTITUTES FOR

         14   OPERATING SYSTEMS.  THEY ARE PRODUCTS WHICH CAN

         15   FACILITATE -- THEY ARE PRODUCTS WHICH CAN FACILITATE, IF

         16   THEY ARE SUCCESSFUL, THE ENTRY OF NEW OPERATING SYSTEMS TO

         17   COMPETE WITH WINDOWS BECAUSE THEY PRESENT AT LEAST THE

         18   POSSIBILITY OF A WAY TO GET AROUND THE APPLICATIONS BARRIERS

         19   TO ENTRY FOR OTHER OPERATING SYSTEMS, AS MAKING PEOPLE

         20   RELATIVELY INDIFFERENT TO THE OPERATING SYSTEM THAT THEY RUN

         21   ON.

         22             BUT THEY THEMSELVES ARE NOT SUBSTITUTES FOR

         23   WINDOWS.  AND, THEREFORE, ALTHOUGH, OF COURSE, OBVIOUSLY

         24   THIS CASE IS ABOUT, IN LARGE PART, THOSE THINGS, ONE WOULD

         25   NOT WANT TO INCLUDE THEM IN THE MARKET.
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          1   Q.  NOW, YOU HAVE READ PROFESSOR SCHMALENSEE'S EXPERT REPORT

          2   IN THIS CASE; HAVE YOU NOT, SIR?

          3   A.  YES.

          4   Q.  AND HIS DEPOSITION, HAVE YOU?

          5   A.  YES.

          6   Q.  YOU HAVE NOT READ, HOWEVER, HIS DIRECT TESTIMONY IN THIS

          7   CASE, HAVE YOU?

          8   A.  I HAVE NOT.  IT'S MY UNDERSTANDING THAT MICROSOFT ASKED

          9   THAT I NOT BE SHOWN IT UNTIL I WAS OFF THE STAND.

         10   Q.  LET ME ASK YOU TO FOCUS ON WHAT PROFESSOR SCHMALENSEE

         11   SAYS IN HIS EXPERT REPORT.  ARE YOU AWARE OF WHETHER OR NOT

         12   HE MAKES AN ARGUMENT IN THAT EXPERT REPORT THAT MICROSOFT

         13   CAN BE THOUGHT OF AS NOT HAVING MONOPOLY POWER BECAUSE OF

         14   THE PRICE LEVEL AT WHICH MICROSOFT PRICES WINDOWS?

         15   A.  OH, I'M WELL AWARE OF THAT.  HE SAID IT LONG BEFORE HIS

         16   EXPERT REPORT, IN FACT.

         17   Q.  HOW DOES AN ECONOMIST DETERMINE WHETHER A PRICE IS HIGH

         18   OR LOW?

         19   A.  WELL, THERE ARE VARIOUS COMPARISONS ONE COULD THINK OF

         20   MAKING.  THE FIRST AND MOST OBVIOUS ONE IS THAT YOU COULD

         21   LOOK AT PRICE RELATIVE TO COST -- TYPICALLY RELATIVE TO

         22   MARGINAL COST.  THE SECOND THING YOU COULD DO IS YOU COULD

         23   ASK IS THE PRICE HISTORICALLY HIGH?  IS IT HIGH RELATIVE TO

         24   PAST PRICES?  YOU COULD ASK IS THE PRICE -- HOW DOES THE

         25   PRICE COMPARE TO THE PRICES OF SOMEHOW COMPARABLE PRODUCTS
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          1   OR OF RELATED PRODUCTS?

          2             YOU WOULD HAVE TO, IN MAKING COMPARISONS OF THE

          3   SOURCE I'VE JUST BEEN MENTIONING, THINK ABOUT PRICE ON SOME

          4   KIND OF CORRECTION FOR QUALITY, WHICH IS NOT A SIMPLE

          5   MATTER.

          6             LET'S SEE.  YOU COULD OF COURSE, IN ALL OF THIS --

          7   I'M SORRY.  THIS SORT OF THING GOES WITHOUT SAYING FOR

          8   ECONOMISTS, BUT I KEEP FORGETTING I'M NOT ALWAYS TALKING TO

          9   ECONOMISTS.  YOU WOULD, IN ANY EVENT, WANT TO MAKE SOME

         10   CORRECTION FOR -- IF YOU'RE LOOKING AT THINGS OVER TIME, FOR

         11   THE GENERAL PRICE LEVEL OF THE ECONOMY.

         12   Q.  YOU MENTIONED THAT ONE OF THE THINGS THAT YOU WOULD LOOK

         13   AT IS THE RELATIONSHIP OF PRICE TO COST, AND YOU FOCUSED ON

         14   MARGINAL COSTS.

         15   A.  YES.

         16   Q.  ARE THERE OTHER PRICE-TO-COST COMPARISONS THAT YOU WOULD

         17   WANT TO LOOK AT?

         18   A.  WELL, YES, THERE ARE, PARTICULARLY BECAUSE IF YOU WANTED

         19   TO TAKE SOME KIND OF RELATIVELY LONG-RUN VIEW, ALL COSTS

         20   WOULD BECOME VARIABLE.  MARGINAL COSTS IS AN ASPECT OF

         21   VARIABLE COST.  AND, THEREFORE, YOU WOULD PERFECTLY WELL, IF

         22   YOU COULD, LIKE TO LOOK AT PRICE RELATIVE TO SOME MEASURE OF

         23   TOTAL COST -- AVERAGE TOTAL COST.

         24   Q.  IF YOU CONCLUDE THAT A SELLER IS PRICING HIS OR HER

         25   PRODUCT AT A LEVEL THAT YOU CONSIDER AS AN ECONOMIST TO BE
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          1   LOW, DOES THAT MEAN THAT THE SELLER DOES NOT HAVE MONOPOLY

          2   POWER?

          3   A.  WELL, IT DEPENDS LOW COMPARED TO WHAT.  BY THE WAY, CAN

          4   WE AVOID THE "HIS" OR "HER" THING AND REFER TO FIRMS AS

          5   "IT"?

          6   Q.  IT.  SURE.

          7   A.  NO.  IN THE FIRST PLACE, IT'S PERFECTLY POSSIBLE TO HAVE

          8   A FIRM CHARGE A PRICE WHICH IS HIGHER THAN IT COULD CHARGE

          9   IF IT DIDN'T HAVE MONOPOLY POWER, AND STILL NOT BE CHARGING

         10   THE ABSOLUTE HIGHEST PRICE THAT IT COULD.  IN THIS

         11   CONNECTION -- AND THERE MIGHT BE MORE THAN ONE REASON FOR

         12   THAT -- IN THIS CONNECTION, I AM REMINDED THAT WHEN I FIRST

         13   STUDIED INDUSTRIAL ORGANIZATION, WHICH PERHAPS WE COULD NOT

         14   GO INTO HOW LONG AGO THAT WAS; IT IS A VERY LONG TIME AGO --

         15   I WAS PLACED -- I WAS AN UNDERGRADUATE AT HARVARD AND I WAS

         16   PLACED BY MY TUTOR, CARL KAYSEN, INTO HIS GRADUATE COURSE.

         17   AND VERY EARLY IN THE GRADUATE COURSE WE STUDIED SOMETHING

         18   CALLED "THE LERNER INDEX OF MONOPOLY POWER," WHICH IS

         19   ACTUALLY RELATED TO THE ANALYSIS THAT DR. SCHMALENSEE HAS

         20   MADE.

         21             AND BECAUSE -- WELL, PERHAPS BECAUSE I WAS YOUNG,

         22   I WAS CERTAINLY EAGER AND PERHAPS A LITTLE FOOLISH.  I

         23   FAIRLY QUICKLY OBSERVED THAT YOU COULD EXPRESS THAT IN TERMS

         24   OF THE ELASTICITY OF DEMAND FACING THE MONOPOLIST, PROVIDED

         25   THE MONOPOLIST WEREN'T PROFIT-MAXIMIZING.  AND PROFESSOR

                                                                              13

          1   KAYSEN -- "SLAPPED ME AROUND" WOULD BE TOO HARD, BUT LET US

          2   SAY CHIDED ME, POINTING OUT THAT THE ASSUMPTION THAT

          3   PROFIT-MAXIMIZATION OCCURRED IN THE PRICE OF A PARTICULAR

          4   PRODUCT WAS SOMETHING THAT HAD TO DO WITH THE EXTENT -- AT

          5   BEST, WITH THE EXTENT TO WHICH MONOPOLY POWER WAS BEING

          6   EXERCISED.  AND THAT THE LERNER MEASURE WAS, IN FACT, A

          7   MEASURE OF EXERCISED MONOPOLY POWER AND IT WASN'T A MEASURE

          8   OF WHETHER MONOPOLY POWER EXISTED.  AND ONE IS VERY

          9   INTERESTED IN KNOWING, WHETHER MONOPOLY POWER IS THERE,

         10   WHETHER OR NOT IT IS CURRENTLY BEING EXERCISED.

         11   Q.  WHY IS THAT?

         12   A.  BECAUSE IT MIGHT BE EXERCISED LATER.  BECAUSE TO ASSUME

         13   THAT A MONOPOLIST WITH POWER WILL ALWAYS NOT EXERCISE THAT

         14   POWER IS TO RELY ON THE BENEVOLENCE OF THE MONOPOLIST RATHER

         15   THAN ON THE MARKET FORCES, THE COMPETITIVE FORCES THAT IN --

         16   BASICALLY IN WESTERN CAPITALISM, IF I MAY PUT IT AS BROADLY

         17   AS THAT -- ARE SUPPOSED TO DRIVE THE ALLOCATION OF RESOURCES

         18   FOR CONSUMER BENEFITS.

         19   Q.  IF YOU CONCLUDE THAT A SELLER COULD PROFITABLY INCREASE

         20   ITS PRICE, DOES THAT MEAN THAT THE SELLER DOES NOT HAVE

         21   MONOPOLY POWER?

         22   A.  NO, IT DOESN'T.  IT MEANS -- NO, IT DOESN'T.  IT'S

         23   CONSISTENT WITH THE PROPOSITION THAT THERE IS MONOPOLY

         24   POWER, BUT IT'S NOT BEING EXERCISED, AND IT'S ALSO

         25   CONSISTENT WITH THE PROPOSITION THAT THE SELLER IS, IN FACT,
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          1   MAXIMIZING HIS PROFITS AND TAKING OUT THE MONOPOLY POWER IN

          2   A DIFFERENT WAY.

          3             AND, IN ANY EVENT, THE FIRST CONCLUSION -- IF THAT

          4   SECOND THING IS NOT TRUE, THE PROPER CONCLUSION TO DRAW IS

          5   THAT, FOR SOME REASON, THE SELLER IS NOT MAXIMIZING ITS

          6   PROFITS AND THAT IS A STATEMENT THAT IS INDEPENDENT OF

          7   WHETHER THE SELLER HAS MONOPOLY POWER.

          8   Q.  COULD YOU HAVE A SITUATION WHERE A MONOPOLIST EXERCISES

          9   ITS MONOPOLY POWER IN CHARGING A MONOPOLY PRICE, BUT NOT A

         10   MONOPOLY PRICE THAT IS THE HIGHEST MONOPOLY PRICE?

         11   A.  YOU COULD.  I KNOW OF AT LEAST ONE INSTANCE IN WHICH

         12   IT'S PERFECTLY CLEAR, I THINK -- AT LEAST TO ME -- THAT

         13   SELLERS WITH MONOPOLY POWER CHOSE NOT TO EXERCISE THAT POWER

         14   BY CHARGING AS HIGH A PRICE AS THEY COULD FOR THE

         15   MONOPOLIZED PRODUCT.  AND --

         16   Q.  IS THAT AN EXAMPLE OUTSIDE THE AREA OF MICROSOFT?

         17   A.  IT DOESN'T HAVE ANYTHING TO DO WITH MICROSOFT.  IT DOES

         18   HAVE SOMETHING TO DO WITH MORE THAN ONE ASPECT OF THIS CASE

         19   IN TERMS OF THE TECHNOLOGY.

         20   Q.  WHAT IS THAT EXAMPLE?

         21   A.  BRIEFLY, ABOUT THE END OF THE 1970'S, AIRLINES WHICH HAD

         22   HAD INTERNAL RESERVATION SYSTEMS WENT INTO THE BUSINESS OF

         23   PASSING THOSE RESERVATION SYSTEMS OUT TO TRAVEL AGENTS.

         24   THAT HAS HAD THE RESULT THAT, TYPICALLY, IF YOU CALL A

         25   TRAVEL AGENT, THE TRAVEL AGENT HAS A COMPUTER THAT
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          1   INTERFACES WITH THE HOST AIRLINE'S COMPUTER.  THEY MAKE THE

          2   RESERVATION, THEY ISSUE BOARDING PASSES, THEY WILL ORDER YOU

          3   LUNCH, AND THEY WILL MAKE HOTEL RESERVATIONS.  THEY DO ALL

          4   SORTS OF THINGS, NOT JUST PROVIDE INFORMATION.

          5             NOW, THE FIRST TWO REALLY IMPORTANT ONES OF THOSE

          6   SYSTEMS, CALLED CRS'S, WERE RUN BY AMERICAN AIRLINES AND

          7   UNITED AIRLINES, AND THEY QUICKLY DISCOVERED A PHENOMENON OF

          8   THE FOLLOWING SORT:  SUPPOSE THAT YOU WANTED TO TRAVEL FROM

          9   HITHER TO YON, TO GREAT AMERICAN CITIES, AND YOU ASKED THE

         10   TRAVEL AGENT FOR A PLANE THAT LEAVES AT 9:00.  WELL, VERY

         11   OFTEN, IT WILL BE THE CASE THAT THERE ISN'T A PLANE THAT

         12   LEAVES AT 9:00.  THERE'S A PLANE THAT LEAVES AT 10:00.  THE

         13   PLANE THAT LEAVES AT 10:00 COULD BE A DIRECT FLIGHT, BUT

         14   THERE IS A PLANE THAT LEAVES AT 9:05 THAT REQUIRES YOU TO

         15   MAKE ONE STOP OR TO CHANGE PLANES, AND THE ALGORITHM THAT

         16   PRESENTS THESE FLIGHTS TO THE TRAVEL AGENT HAS TO MAKE

         17   CHOICES AS TO WHICH FLIGHTS -- AS TO HOW TO COMPARE THESE

         18   FLIGHTS.

         19             AND AMERICAN AND UNITED, HAVING DISCOVERED THAT,

         20   NOT SURPRISINGLY, THE ALGORITHMS THAT GOT PRESENTED -- THE

         21   FLIGHTS THAT GOT PRESENTED FIRST WERE THE ONES THAT TENDED

         22   TO BE CHOSEN, DEVISED A SYSTEM WHERE, DIRECTLY OR

         23   INDIRECTLY, THERE OWN FLIGHTS GOT PRESENTED FIRST.  THAT IS,

         24   IF YOUR NAME WAS AMERICAN AIRLINES, THERE WAS AN ADVANTAGE

         25   IN AMERICAN AIRLINES' COMPUTER.  OKAY.
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          1             SOME TIME WENT ON.  THIS GOT DISCOVERED.  THERE

          2   WERE SOME ANTITRUST CASES AND ONE IN WHICH I WAS INVOLVED.

          3   BUT IN 1984 -- AND NOW I'M CLOSING IN ON THE QUESTION AT

          4   HAND -- IN 1984 THE CIVIL AERONAUTICS BOARD, AS ACTUALLY ITS

          5   LAST FUNCTIONING ACT, PROMULGATED SOME RULES PREVENTING

          6   THIS.  AS SOON AS THOSE RULES WERE PROMULGATED -- OR

          7   ATTEMPTING TO PREVENT IT -- AS SOON AS THOSE RULES WERE

          8   PROMULGATED, AMERICAN AND UNITED RAISED THE BOOKING FEES

          9   THAT THEY CHARGED OTHER AIRLINES BY QUITE A LOT, REFLECTING

         10   THE FACT, I BELIEVE, THAT THEY, IN EFFECT, EACH HAD MONOPOLY

         11   POWER IN SLIGHTLY DIFFERENT WAYS OVER THEIR FELLOW AIRLINES.

         12             AND THE QUESTION THAT ARISES IS, IF THEY COULD

         13   HAVE DONE THAT BEFORE THE RULES, AFTER THE RULES, WHY

         14   COULDN'T THEY HAVE DONE THAT BEFORE THE RULES AND EARNED

         15   MORE MONEY.

         16             AND I THINK THE ANSWERS ARE FAIRLY EASY TO THINK

         17   ABOUT.  ONE ANSWER IS IF THEY HAD DONE THAT, THEY WOULD HAVE

         18   ATTRACTED THE ATTENTION OF THE REGULATORY AUTHORITIES RATHER

         19   QUICKLY.  A SECOND IS THAT IF THEY HAD DONE THAT, THEY WOULD

         20   CERTAINLY HAVE ATTRACTED THE ATTENTION OF THE OTHER

         21   AIRLINES, AND THE OTHER AIRLINES MIGHT, IN THE EARLY DAYS,

         22   HAVE GONE SERIOUSLY INTO THE BUSINESS OF TRYING TO GET

         23   CONSUMERS TO BOOK IN WAYS THAT DIDN'T INVOLVE THE DISPLAYED

         24   BIASED COMPUTER RESERVATION SYSTEMS.  IT WAS MUCH MORE

         25   VALUABLE FOR AMERICAN AND UNITED TO RAISE RIVALS' COSTS --
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          1   DIVERT TRAFFIC IN THEIR AIRLINE BUSINESS -- THAN IT WAS TO

          2   CHARGE MONOPOLY POWER -- EXERCISE MONOPOLY POWER BY CHARGING

          3   MONOPOLY PRICES IN THEIR AIRLINES BOOKINGS BUSINESS.

          4   Q.  I WANT TO FOLLOW UP ON SOMETHING THAT YOU JUST SAID

          5   CONCERNING THE EXERCISE OF MONOPOLY POWER, BUT BEFORE I DO,

          6   DOES YOUR EXPERIENCE IN THE CRS ANALYSIS HAVE ANY BEARING ON

          7   ONE OF THE OTHER ISSUES THAT HAS BEEN INVOLVED IN THIS CASE,

          8   AND THAT IS WHETHER OR NOT IT'S SIGNIFICANT HOW EASY IT IS

          9   TO ACCESS A PARTICULAR BROWSER?

         10   A.  OH, YES, INDEED.

         11   Q.  HOW SO?

         12   A.  WELL, IN THE CRS AFFAIR, IT WAS EVIDENT THAT -- IT

         13   WASN'T THE CASE THAT THE FLIGHTS -- THE BEST FLIGHTS -- THE

         14   FLIGHTS OF OTHER AIRLINES DIDN'T APPEAR ON THE TRAVEL

         15   AGENTS' COMPUTER.  THEY DID.  THEY JUST APPEARED EITHER

         16   FARTHER DOWN THE FIRST SCREEN OR SOMEWHERE BURIED IN A

         17   SECOND SCREEN.

         18             AND THERE WAS A GOOD DEAL OF EVIDENCE THAT TRAVEL

         19   AGENTS -- SOME OF THEM KNEW ABOUT THE BIAS, AND THEY SAID,

         20   OH, YES, WE CAN -- WE COULD WORK AROUND THE BIAS."  AND IF

         21   YOU HAD A REALLY GOOD RELATIONSHIP WITH A TRAVEL AGENT, HE

         22   OR SHE WOULD PRESUMABLY GO TO THE TROUBLE OF DOING THAT FOR

         23   YOU.  BUT BY AND LARGE THEY DIDN'T DO THAT BECAUSE THE

         24   SIMPLEST THING AND THE TIMESAVING THING TO DO WAS TO START

         25   AT THE TOP OF THE LIST AND SAY TO THE CUSTOMER, "HOW'S THIS

                                                                              18

          1   ONE"?  AND IF THAT DIDN'T DO, YOU SAID, "HOW WAS THE SECOND

          2   ONE"? UNTIL THE CUSTOMER SAID, "YES, THAT'S FINE."  AND YOU

          3   NEVER GOT, IN THE VERY LARGE MAJORITY OF THE CASES, TO THE

          4   ONES THAT WERE BURIED DOWN BENEATH.

          5             NOW, A SOMEWHAT SIMILAR PHENOMENON IS INVOLVED

          6   HERE.  YOU HAVE A BROWSER ON THE DESKTOP, TYPICALLY IE.  YOU

          7   COULD FIND ANOTHER BROWSER, IF YOU LOOKED FOR IT, IN A LOT

          8   OF CASES -- NOT VERY MANY -- DEPENDING ON WHAT PERIOD WE'RE

          9   TALKING ABOUT AND WHO YOUR OEM IS, MAYBE NOT VERY MANY

         10   CASES, BUT IT'S THERE.  OR YOU COULD GO AND DOWNLOAD A

         11   BROWSER OR YOU COULD INSTALL IT ELSEWHERE, BUT THE QUESTION

         12   OF WHETHER YOU CAN DO IT AND THE QUESTION OF WHETHER PEOPLE

         13   WILL DO IT ARE TWO QUITE DIFFERENT THINGS.  IT TAKES SOME

         14   EFFORT TO DO THE LATTER, AND IF THEY'VE GOT A SATISFACTORY

         15   THING ALREADY THERE IN FRONT OF THEM, THEY TYPICALLY WON'T

         16   BOTHER TO GO AND FIND SOMETHING WHICH GIVES ESSENTIALLY THE

         17   SAME SERVICE BUT REQUIRES SOME DIFFICULTY.

         18   Q.  LET ME GO BACK NOW TO THE MARKET-POWER ISSUE AS TO

         19   WHETHER THE PRICE OF WINDOWS IS, AS PROFESSOR SCHMALENSEE

         20   SAYS IN HIS EXPERT REPORT, LOW IN RELATIONSHIP TO THE PRICE

         21   THAT MICROSOFT COULD HAVE CHARGED IF IT WERE A MONOPOLIST.

         22   HAVE YOU ANALYZED THAT ISSUE?

         23   A.  I HAVE INDEED.

         24   Q.  AND WHAT HAVE YOU CONCLUDED?

         25   A.  WELL, IN SUMMARY FORM, MY CONCLUSION IS THE FOLLOWING:
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          1   IF THAT ARGUMENT SHOWS ANYTHING AT ALL, IT SHOWS NOTHING

          2   ABOUT MONOPOLY POWER.  THE MOST THAT IT SHOWS IS THAT

          3   MICROSOFT IS NOT MAXIMIZING ITS PROFITS IN THE PRICE THAT IT

          4   SETS FOR WINDOWS.  THAT'S PERHAPS THE SINGLE MOST IMPORTANT

          5   THING.  THIS DOESN'T -- I WANT TO EMPHASIS IT.  THAT

          6   ARGUMENT HAS NOTHING WHATEVER TO DO WITH MONOPOLY POWER, AND

          7   I AM PREPARED TO DEMONSTRATE THAT.

          8             THE SECOND PROPOSITION IS, ALL RIGHT, THEN WHAT IS

          9   MICROSOFT DOING, AND, INCIDENTALLY, IS COULD THE PRICE BE

         10   CONSISTENT WITH MONOPOLY POWER?  AND THE ANSWER, I THINK, TO

         11   THE SECOND THING IS "YES," AND THE ANSWER TO THE FIRST THING

         12   IS, "WELL, MICROSOFT IS TAKING ITS PROFITS IN WAYS THAT ARE

         13   NOT REFLECTED IN THE PRICE OF THE OPERATING SYSTEM."

         14   Q.  COULD YOU EXPLAIN THAT?

         15   A.  YES.  THIS IS A SUMMARY, YOU KNOW.

         16   Q.  OKAY.

         17   A.  IT TAKES SOME OF ITS PROFITS IN THE PRICE OF

         18   COMPLEMENTARY PRODUCTS, BOTH CURRENT COMPLEMENTARY PRODUCTS

         19   AND LATER PRICES -- I'M SORRY -- LATER PRODUCTS IN TIME.

         20             IT TAKES SOME OF ITS PROFITS IN THE FORM OF

         21   PROTECTION FOR ITS MONOPOLY, AND IT DOES THAT IN THE FORM OF

         22   THE RESTRICTIONS THAT IT IMPOSES ON OEM'S.  AND -- WELL, IN

         23   SUMMARY FORM, I THINK THAT'S IT.  IT'S A RATHER LONGER

         24   STORY.

         25   Q.  FOCUSING ON THE EXTENT TO WHICH MICROSOFT CAN TAKE SOME
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          1   OF ITS MONOPOLY PROFITS IN THE FORM OF COMPLEMENTARY

          2   REVENUES, CAN YOU EXPLAIN THAT IN MORE DETAIL?

          3   A.  OH, SURE.  THERE ARE TWO BITS TO THIS.  HERE'S AN

          4   EXAMPLE.  THE PRICE OF THE WINDOWS OPERATING SYSTEM IS VERY

          5   ROUGHLY -- THE ONES SOLD THROUGH OEM'S -- ABOUT $50 A COPY.

          6   BUT THE PRICE OF OFFICE IS RATHER MORE THAN THAT, AND OFFICE

          7   IS A VERY POPULAR PRODUCT, OF COURSE.  THE RETAIL PRICE OF

          8   OFFICE IS ABOUT $200 FOR AN UPGRADE -- AND, AGAIN, I'M DOING

          9   THIS FROM MEMORY, AND IT'S FAIRLY ROUGH, BUT ABOUT DOUBLE

         10   THAT FOR THE INITIAL INSTALLATION.  THE PRICE TO OEM'S IS,

         11   OF COURSE, LESS.

         12             MANY -- I DON'T KNOW WHETHER IT'S UNIVERSAL, BUT

         13   MANY OEM'S BUNDLE ON THEIR -- BY INSTALLING IT IN THEIR

         14   MACHINE WHEN IT'S FIRST SHIPPED, BUNDLE SOME VERSION OF

         15   OFFICE, NOT USUALLY THE MOST POWERFUL VERSION.  WHEN

         16   MICROSOFT SELLS -- WHEN A MACHINE GOES OUT WITH A WINDOWS

         17   OPERATING SYSTEM ON IT, MICROSOFT HAS A PRETTY GOOD

         18   ASSURANCE THAT IT'S GOING TO RECEIVE REVENUE FROM OFFICE AS

         19   WELL, AND OFFICE ALSO HAS A MARGINAL COST -- A DISTRIBUTION

         20   COST OF ZERO.

         21             SECONDLY, WHEN SOMEONE ACQUIRES A WINDOWS

         22   OPERATING SYSTEM, MICROSOFT HAS ASSOCIATED WITH THAT THE

         23   VARIOUS REVENUES FROM UPGRADES THAT IT WILL SELL TO THAT

         24   PERSON LATER ON.  THOSE REVENUES ARE, OF COURSE, NOT

         25   CERTAIN, BUT THEY'RE NOT ZERO EITHER.  THOSE WOULD BE THE
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          1   TWO THAT I WOULD -- I HAD IN MIND WHEN I SAID THAT.

          2   Q.  LET ME ASK YOU TO ADDRESS THE SECOND WAY OR THE SECOND

          3   MAJOR WAY YOU IDENTIFIED THAT MICROSOFT COULD BE TAKING ITS

          4   MONOPOLY PROFITS OTHER THAN IN THE PRICE OF WINDOWS, AND

          5   THAT WAS IN TERMS OF RESTRICTIONS OR OTHER ACTIONS THAT

          6   HELPED PRESERVE THE MONOPOLY.

          7   A.  YES.  I THINK THERE ARE A COUPLE HERE.  IN THE FIRST

          8   PLACE, MICROSOFT HAS AN INTEREST IN PRESERVING -- AN

          9   OVERRIDING INTEREST IN PRESERVING THE APPLICATIONS BARRIER

         10   TO ENTRY AND TAKING ADVANTAGE OF THE NETWORK EFFECTS.  WHEN

         11   IT SELLS WINDOWS, THE MORE WINDOWS IT SELLS, THE MORE THE

         12   NETWORK EFFECTS ARE.  THAT, BY THE WAY, IS A REASON FOR

         13   KEEPING THE PRICE OF WINDOWS LOWER THAN WOULD OTHERWISE BE

         14   THE CASE, AND THERE ARE OTHER REASONS AS WELL.

         15             NOW, IN ADDITION, MICROSOFT HAS ACTED IN THIS CASE

         16   TO PREVENT THE COMING TO FRUITION OF THE THREAT TO THE

         17   APPLICATIONS BARRIER TO ENTRY REPRESENTED BY BROWSERS AND BY

         18   JAVA.  PART OF WHAT MICROSOFT HAS DONE TO DO THAT IS TO

         19   PLACE RESTRICTIONS ON THE OEM'S, REQUIRING THEM TO TAKE IE,

         20   AFFECTING THE START-UP SEQUENCE, AND THINGS LIKE THAT WHICH

         21   REWARD MICROSOFT IN -- BY HELPING IT IN ITS ATTEMPT TO

         22   THWART THE THREAT.  BUT, OF COURSE -- HOW SHOULD I PUT IT --

         23   THEY ARE RESTRICTIONS THAT THE OEM'S DON'T GENERALLY DO

         24   WILLINGLY, AND, THEREFORE, MICROSOFT IS EXERCISING ITS POWER

         25   IN SOME FORM OVER THE OEM'S WHEN IT DOES THAT.  AND THE
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          1   PRICE THAT OEM'S ARE WILLING TO PAY IS, THEREFORE, LESS THAN

          2   IT WOULD OTHERWISE BE.

          3             ANOTHER EXAMPLE OF THAT IS THAT WHEN MICROSOFT

          4   SIGNED ITS DEAL WITH AOL, FOR INSTANCE, THE AMOUNT OF MONEY

          5   THAT AOL WAS THEN WILLING TO PAY OEM'S FOR A FAVORED

          6   POSITION IN THEIR SERVER PRESUMABLY WENT DOWN SINCE

          7   MICROSOFT WAS GETTING A GENERALLY FAVORED POSITION ANYWAY --

          8   SINCE AOL WAS GETTING A GENERALLY FAVORED POSITION ANYWAY.

          9   THAT REDUCED OEM'S REVENUES.

         10             IN THAT SITUATION, OEM'S WOULD BE WILLING TO PAY

         11   SOMEWHAT LESS FOR WINDOWS THAN THEY OTHERWISE WOULD, BUT

         12   THAT WAS WORTH SOMETHING TO MICROSOFT, OBVIOUSLY, IN TERMS

         13   OF THE DISTRIBUTION OF IE, A PRODUCT FOR WHICH IT GOT NO

         14   REVENUE, BUT WHICH HELPED TO PRESERVE ITS MONOPOLY POWER

         15   GENERALLY.

         16             MICROSOFT ALSO HAS CREATED A SYSTEM THAT WE SPOKE

         17   ABOUT BRIEFLY YESTERDAY IN WHICH IN ORDER TO EARN CERTAIN

         18   DISCOUNTS, OEM'S HAVE TO COMPLY WITH CERTAIN HARDWARE

         19   REQUIREMENTS.  CONTRARY TO WHAT WAS SUGGESTED YESTERDAY, IT

         20   IS NOT MY --

         21             MR. LACOVARA:  YOUR HONOR, I DON'T MEAN TO

         22   INTERRUPT, BUT IF HE'S GOING TO BE REFERRING TO THE SEALED

         23   PORTION OF THE PROCEEDING, I DON'T THINK THAT SHOULD BE DONE

         24   IN OPEN COURT, YOUR HONOR.

         25             THE COURT:  I DIDN'T IMMEDIATELY ANTICIPATE THAT
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          1   THAT WAS WHAT HE WAS GOING TO SPEAK TO.  IS THAT WHAT YOU'RE

          2   GOING TO DO?

          3             THE WITNESS:  I AM NOT GOING TO SAY ANYTHING THAT

          4   WOULD VIOLATE YOUR HONOR'S ORDER AS TO WHAT CAN AND CANNOT

          5   BE SAID IN OPEN COURT.  I HAVE REFERENCED THE FACT THAT

          6   SOMETHING -- THAT THERE WAS A SUBJECT DISCUSSED DURING THE

          7   SEALED PORTION -- DURING THE CLOSED SESSION, BUT THAT'S THE

          8   EXTENT OF IT.

          9             THE COURT:  WELL, AS LONG AS YOU'RE ALERT TO THE

         10   FACT THAT THE SUBSTANCE OF THAT TESTIMONY TAKEN IN CLOSED

         11   SESSION YESTERDAY IS NOT TO BE DISCLOSED, YOU'RE AT LIBERTY

         12   TO GO AHEAD.

         13             THE WITNESS:  YOUR HONOR, I WANT TO MAKE SURE I

         14   UNDERSTAND IT.

         15             THE COURT:  ALL RIGHT.

         16             THE WITNESS:  MY UNDERSTANDING IS THAT THE

         17   MATERIAL NOT TO BE DISCLOSED CONSISTS OF THE IDENTITIES OF

         18   PARTICULAR FIRMS, THE PRICES --

         19             THE COURT:  THE PRICING DATA?

         20             THE WITNESS:  THE PRICING DATA -- I'M NOT GOING TO

         21   TOUCH THAT.

         22             THE COURT:  ALL RIGHT.

         23             THE WITNESS:  I AM GOING TO DISCUSS WHAT I THINK

         24   IS PERFECTLY PUBLIC, THE FACT THAT THERE ARE MARKETING

         25   DEVELOPMENT AGREEMENTS AND THAT THEY SAY SOME THINGS ABOUT
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          1   HARDWARE.

          2             THE COURT:  IS THAT A PROBLEM?

          3             MR. LACOVARA:  THOSE FACTS ARE NOT PUBLIC, YOUR

          4   HONOR.  THEY ARE CONFIDENTIAL.

          5             THE COURT:  ALL RIGHT.  WHY DON'T YOU PASS THAT

          6   FOR THE TIME BEING.

          7             THE WITNESS:  OKAY.

          8             THE COURT:  WE CAN TAKE IT, IF WE HAVE TO, IN

          9   ANOTHER CLOSED SESSION.

         10             ARE YOU THROUGH WITH THAT SUBJECT?

         11             THE WITNESS:  WELL, I WAS THROUGH WITH THE ANSWER

         12   EXCEPT FOR THAT, YES.

         13             THE COURT:  BECAUSE I HAVE A QUESTION TO ASK HIM

         14   WHEN YOU --

         15             MR. BOIES:  GO AHEAD, YOUR HONOR.

         16             THE COURT:  ALL RIGHT.  WHEN YOU'RE TALKING ABOUT

         17   ALTERNATIVE WAYS IN TAKING MONOPOLY PROFITS, ONE THOUGHT

         18   THAT OCCURS TO ME IS THE CONCEPT OF DELAYED GRATIFICATION IN

         19   ANTICIPATION OF INCREASED VOLUME IN THE FUTURE AS MORE AND

         20   MORE PEOPLE BECOME ACQUAINTED WITH AND ATTRACTED TO A

         21   PRODUCT WHICH IS PRICED WITHIN THEIR MEANS.

         22             IT OCCURS TO ME AS MORE AND MORE PEOPLE BECOME

         23   INTERESTED IN USING P.C.'S, THEY WILL BUY P.C.'S SO LONG AS

         24   THE OVERALL COST IS SOMETHING THAT THEY CAN AFFORD.

         25   OTHERWISE, THEY WOULD OPT FOR A LARGER TELEVISION SET AS AN
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          1   ALTERNATIVE DIVERSION, IF YOU WILL.

          2             AND IN ANTICIPATION OF AN EXPANDING MARKET, WOULD

          3   THAT BE SOMETHING THAT A MONOPOLIST WOULD ENVISION AS A WAY

          4   IN WHICH TO TAKE PROFIT IN THE FUTURE BY KEEPING ITS

          5   CONTRIBUTION TO THE PRICE OF A P.C. LOW TODAY?

          6             THE WITNESS:  THAT COULD, INDEED, BE TRUE, YOUR

          7   HONOR.  AND THAT'S RELATED, ALTHOUGH IT'S NOT THE SAME, AS

          8   WHAT I SAID ABOUT TAKING FURTHER ADVANTAGE OF NETWORK

          9   EFFECTS.

         10             THE COURT:  ALL RIGHT.  I THINK THAT CONNECTS

         11   WITH SORT OF LIKE AIRLINE TRAVEL.  AS MORE AND MORE PEOPLE

         12   BECAME FAMILIAR WITH TRAVELING BY AIRPLANE RATHER THAN BY

         13   RAILROAD, MORE AND MORE PEOPLE FLEW, AND IT WOULD HAVE BEEN

         14   IN THE INTEREST OF AN AIRLINE MONOPOLIST TO KEEP PRICES

         15   AFFORDABLE FOR PEOPLE WHO WOULD CONSIDER TRAVEL BY AIRPLANE.

         16             THE WITNESS:  AT LEAST UNTIL RAILROADS TENDED TO

         17   GO OUT OF THE PASSENGER BUSINESS, SO THAT THERE WASN'T A

         18   READY SUBSTITUTE WHEN PRICES WENT UP.

         19             THE COURT:  I'M JUST CURIOUS AS TO WHETHER OR NOT

         20   THE CONCEPT IS VALID.

         21             THE WITNESS:  OH, I THINK SO.

         22             THE COURT:  ALL RIGHT.

         23   BY MR. BOIES:

         24   Q.  LET ME FOLLOW UP, PROFESSOR FISHER, AND ASK YOU TO LOOK

         25   AT A DOCUMENT THAT HAS BEEN MARKED AS GOVERNMENT EXHIBIT
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          1   1372.  THIS IS AN EXCERPT FROM A BOOK THAT THAT HAS BEEN

          2   REFERRED TO BY MICROSOFT OFTEN IN THIS LITIGATION BY

          3   MR. CUSUMANO AND MR. YOFFIE.

          4             MR. BOIES:  AND I WOULD OFFER THE PORTION THAT IS

          5   INCLUDED IN GOVERNMENT EXHIBIT 1372, WHICH IN TEXT

          6   REPRESENTS PAGES 111 AND 112 OF THE BOOK.  I AM TOLD IT'S

          7   ALREADY IN EVIDENCE.

          8             MR. LACOVARA: IT IS.

          9             THE WITNESS:  AT LEAST ON MY COPY, MR. BOIES, YOU

         10   CAN'T SEE THE PAGE NUMBERS.  I KNOW WHERE WE -- I DON'T NEED

         11   IT FOR ME.  I JUST DON'T KNOW WHETHER THE COPY IN EVIDENCE

         12   IS GOING TO HAVE THOSE.

         13             MR. BOIES:  LOOK AT THE TOP.  IT IS KIND OF HARD

         14   TO READ.

         15             THE WITNESS:  ALL RIGHT.

         16   BY MR. BOIES:

         17   Q.  LET ME ASK YOU TO LOOK AT THE QUOTATION FROM MR. GATES

         18   THAT IS INCLUDED HERE, IN WHICH MR. GATES IS QUOTED AS

         19   SAYING "WE HAVE HAD THREE OPTIONS FOR HOW TO USE THE

         20   'WINDOWS BOX.'  FIRST, WE CAN USE IT FOR THE BROWSER BATTLE,

         21   RECOGNIZING THAT OUR CORE ASSETS ARE AT RISK.  SECOND, WE

         22   COULD MONETIZE THE BOX, AND SELL THE REAL ESTATE TO THE

         23   HIGHEST BIDDER.  OR THIRD, WE COULD USE THE BOX TO SELL AND

         24   PROMOTE INTERNALLY CONTENT ASSETS.  I RECOGNIZE THAT, BY

         25   CHOOSING TO DO THE FIRST, WE HAVE LEVELED THE PLAYING FIELD
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          1   AND REDUCED OUR OPPORTUNITIES FOR COMPETITIVE ADVANTAGE WITH

          2   MSN."

          3             DOES THIS HAVE ANY SIGNIFICANCE TO THE ANALYSIS

          4   THAT YOU WERE TALKING ABOUT A MOMENT AGO?

          5   A.  YES, IT DOES.

          6   Q.  WOULD YOU EXPLAIN THAT SIGNIFICANCE?

          7   A.  WELL, I READ THIS -- IT'S NOT IDENTICAL; IT'S CLOSELY

          8   RELATED.  I READ THIS AS FOLLOWS:  MICROSOFT HAD POWER OVER

          9   WHAT IS REFERRED TO HERE AS REAL ESTATE, POSITIONS ON THE

         10   DESKTOP AND POSITIONS IN THE SYSTEM.  ONE OF THE THINGS

         11   WHICH MICROSOFT COULD PERFECTLY WELL HAVE DONE WOULD BE TO

         12   CHARGE A HIGH PRICE FOR THAT.  INSTEAD OF THAT, MICROSOFT

         13   CHOSE NOT TO CHARGE A HIGH PRICE FOR IT; INDEED, IT GAVE

         14   SOME OF IT AWAY.  AND IT DID IT TO PROTECT ITS MONOPOLY.  IT

         15   DID IT -- IT USED IT FOR THE BROWSER BATTLE, CONTINUING THE

         16   QUOTE, "RECOGNIZING THAT OUR CORE ASSETS ARE AT RISK."

         17             IT PUT THE ASSET INTO MONOPOLY PROTECTION --

         18   GAINING PROFITS THEREBY PRESUMABLY AT A LATER DATE, BUT

         19   PROTECTING ITS PROFITS RATHER THAN CHOOSING TO TAKE THEM OUT

         20   IN THE SHORT-RUN IN THE PRICE THAT IT CHARGED FOR THAT

         21   ASSET.

         22   Q.  LET ME IN THIS CONNECTION ALSO ASK YOU ABOUT JAVA.  YOU

         23   SAID THAT -- YESTERDAY YOU SAID THAT MICROSOFT HAD USED IE

         24   TO DISTRIBUTE ITS VERSION OF JAVA -- ITS JAVA VIRTUAL

         25   MACHINE -- AND HAD USED RESTRICTIONS ON NETSCAPE TO RESTRICT
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          1   THE DISTRIBUTION OF SUN'S VERSION OF THE JAVA VIRTUAL

          2   MACHINE.  IS THAT IN ANY RESPECT A USE OF ITS MONOPOLY POWER

          3   IN A NON-PRICE WAY?

          4   A.  WELL, MICROSOFT -- IT SURE IS.  MICROSOFT DOESN'T GET

          5   ANY MONEY FOR INTERNET EXPLORER DIRECTLY.  INDEED, IT PAYS

          6   AMOUNTS OF MONEY FOR PEOPLE TO INDUCE PEOPLE -- NOT

          7   END USERS -- INDUCE FIRMS LIKE ISV'S -- ISP'S, SORRY -- TO

          8   TAKE IT.  IN DOING THAT, MICROSOFT IS GIVING AWAY SOMETHING

          9   THAT IT COULD, IN FACT, SELL AND IT'S DOING THAT -- ONE

         10   COULD SAY IT'S NOT MAXIMIZING ITS PROFITS IN TERMS OF THE

         11   PRICE IT CHARGES FOR INTERNET EXPLORER.  THAT'S OBVIOUSLY

         12   TRUE, EXCEPT FOR THE FACT -- THE EFFECT THAT THAT HAS ON

         13   COMPETITION.

         14             IT'S DOING THAT, AGAIN, TO PROTECT ITS CORE

         15   ASSETS, TO PROTECT ITS MONOPOLY, AND TO, IN THIS INSTANCE,

         16   NOT ONLY THROUGH BROWSERS, BUT TO BE SURE THAT ITS JAVA

         17   VIRTUAL MACHINE GETS OUT THERE, IS GENERALLY DISTRIBUTED,

         18   AND, AS A RESULT, THAT PURE JAVA GETS DRIVEN OUT BY WHAT IT

         19   CALLS POLLUTED JAVA, DESTROYING THE CROSS-PLATFORM THREAT

         20   FROM JAVA.

         21   Q.  NOW, MR. LACOVARA ASKED YOU -- AND I THINK YOU AGREED --

         22   THAT BROWSER COMPETITION BETWEEN MICROSOFT AND NETSCAPE HAS

         23   BENEFITTED CONSUMERS.  IF THAT COMPETITION IS ELIMINATED,

         24   WHAT WOULD BE THE EFFECT ON CONSUMERS?

         25   A.  WELL, YOU HAVE TO UNDERSTAND DURING MOST PREDATORY
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          1   PRICING CAMPAIGNS, ONE COULD SAY THAT WHILE THE CAMPAIGN IS

          2   GOING ON, CONSUMERS ARE BENEFITTING; THEY'RE GETTING A LOW

          3   PRICE -- AN UNUSUALLY LOW PRICE FOR THE PREDATORILY-PRICED

          4   PRODUCT.  IT'S WHAT HAPPENS APART FROM THAT CAMPAIGN THAT

          5   ONE HAS TO WORRY ABOUT.

          6             IN THIS CASE, ONE OF THE THINGS THAT WILL

          7   CERTAINLY HAPPEN IS THAT THERE WILL NOT BE A THREAT TO

          8   MICROSOFT'S OPERATING SYSTEM'S MONOPOLY COMING FROM THE

          9   DIRECTIONS THAT WE'VE TALKED ABOUT.  AS A RESULT,

         10   MICROSOFT'S FREEDOM TO CHARGE HIGH PRICES FOR THE OPERATING

         11   SYSTEM WILL NOT BE DISSIPATED.

         12             SECONDLY, ONCE THE BROWSER THREAT IS GONE,

         13   MICROSOFT MAY VERY WELL BE ABLE TO STOP GIVING AWAY THE

         14   BROWSER FOR FREE.  IT CAN CHARGE HIGHER PRICES.  IT CAN

         15   START DIRECTING MORE AND MORE PEOPLE TO ITS OWN HOME PAGE

         16   WHEN THEY USE THE BROWSER.  IT COULD, IN PRINCIPLE, RESTRICT

         17   THE ABILITY TO CHANGE THAT PAGE ONCE THIS IS ALL OVER.  ALL

         18   THOSE THINGS WOULD BE THINGS THAT HURT CONSUMERS.

         19   Q.  AT THE PRESENT TIME, HAVE -- IN YOUR ANALYSIS --

         20   CONSUMERS BEEN HURT BY MICROSOFT'S CONDUCT?

         21   A.  ON BALANCE?

         22   Q.  YES.

         23   A.  THAT'S VERY HARD TO KNOW.  THE REASON THAT IT'S MOSTLY

         24   HARD -- ON BALANCE, I WOULD THINK THE ANSWER WAS NO, UP TO

         25   THIS POINT.  THE REASON FOR THAT IS THAT MICROSOFT HAS USED
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          1   ITS POWER TO PROTECT ITS OPERATING SYSTEM'S MONOPOLY FROM A

          2   THREAT THAT MIGHT NOT HAVE MATERIALIZED BY THIS TIME ANYWAY.

          3   AND, IN DOING THAT, IT HAS GIVEN AWAY A LOT OF THINGS.

          4             ONE OF THE PRINCIPAL EFFECTS ON CONSUMERS FROM

          5   MICROSOFT'S ACTIONS, IF UNCHECKED, RELATES TO WHAT I SAID

          6   LAST WEEK.  MICROSOFT HAS SHOWN THAT IT WILL DECIDE THE WAYS

          7   IN WHICH INNOVATION TAKES PLACE IN THIS INDUSTRY, AND THAT

          8   ANY INNOVATION WHICH THREATENS MICROSOFT'S PLATFORM MONOPOLY

          9   WILL BE SQUASHED.  WE WILL LIVE, AS IT WERE, IN A MICROSOFT

         10   WORLD IN WHICH CHOICES ARE THE CHOICES THAT MICROSOFT MAKES.

         11   I DON'T THINK THAT'S GOOD FOR CONSUMERS, BUT THOSE EFFECTS

         12   HAVE ONLY JUST BEGUN.

         13   Q.  AND CAN YOU IDENTIFY WHAT THOSE EFFECTS ARE IN MORE

         14   DETAIL?

         15   A.  WELL, YES, I CAN.  IN THE FIRST PLACE, LET ME JUST SAY

         16   THAT TYPICALLY WE RELY ON COMPETITIVE FORCES TO DETERMINE

         17   THE ALLOCATION OF RESOURCES, TO DETERMINE PRICES, TO

         18   DETERMINE WHAT GETS PRODUCED, TO DETERMINE THE -- WHAT KINDS

         19   OF INNOVATION SUCCEEDS AND DON'T.  THIS IS A CONSUMER-DRIVEN

         20   SOCIETY.

         21             THE EFFECTS THAT WILL OCCUR IS THAT, IN THIS AREA,

         22   IT WON'T BE A CONSUMER-DRIVEN SOCIETY; IT WILL BE A

         23   MICROSOFT-DRIVEN SOCIETY.  MICROSOFT WILL DETERMINE WHAT IT

         24   CHARGES FOR DIFFERENT PRODUCTS, AND FOR CERTAIN OF THOSE

         25   PRODUCTS, THERE WON'T BE A CHOICE.  MICROSOFT WILL DETERMINE
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          1   WHAT INNOVATIONS ARE SUCCESSFUL AND WHAT INNOVATIONS ARE NOT

          2   SUCCESSFUL, AND CONSUMERS WON'T GET THE CHOICE.

          3             I USED LAST WEEK THE ANALOGY OF HENRY FORD AND THE

          4   BLACK CAR.  ANOTHER WAY OF DESCRIBING THIS IS MICROSOFT'S

          5   ADVERTISING SLOGAN "WHERE DO YOU WANT TO GO TODAY"?  WHERE

          6   YOU WANT TO GO TODAY IS GOING TO BE WHERE MICROSOFT IS

          7   WILLING TO TAKE YOU OR WHERE YOU CHOOSE TO GO, GIVEN THE WAY

          8   MICROSOFT HAS RESTRICTED YOUR CHOICE.  AND YOU ARE CERTAINLY

          9   GOING TO HAVE TO USE THE MEANS OF TRANSPORTATION MICROSOFT

         10   PROVIDES.  THOSE MAY BE NICE MEANS OF TRANSPORTATION.  YOU

         11   MAY, IN FACT, WANT TO GO TO THESE PLACES, BUT THAT'S NOT

         12   CONSISTENT WITH THE KIND OF MARKET-DRIVEN CHOICES --

         13   CONSUMER-DRIVEN MARKET CHOICES, RATHER, THAT A COMPETITIVE

         14   POLICY RELIES ON.

         15   Q.  LET ME ASK YOU A QUESTION THAT'S RELATED TO THAT.  YOU

         16   SAID IN YOUR LAST ANSWER OR YOU REFERRED IN YOUR LAST ANSWER

         17   TO PREDATORY PRICING, AMONG OTHER THINGS.  AND ONE OF THE

         18   QUESTIONS THAT MR. LACOVARA HAD ASKED YOU WAS WHEN MICROSOFT

         19   WOULD BEGIN TO RECOUP ITS LOSSES FROM PREDATORY PRICING.  DO

         20   YOU RECALL THAT?

         21   A.  I DID.  I MEAN, I DO RECALL IT.

         22   Q.  AND YOU DIDN'T GET A FULL OPPORTUNITY TO ANSWER THAT

         23   QUESTION DURING CROSS-EXAMINATION.  I'D LIKE TO HAVE YOU

         24   ANSWER THAT QUESTION NOW.

         25   A.  WELL, WHAT I SAID THE OTHER DAY IS MICROSOFT IS NOW
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          1   RECOVERING.  MICROSOFT IS RECOUPING.  MICROSOFT IS RECOUPING

          2   IN THE FORM OF FREEDOM FROM -- ITS FREEDOM OR INCREASING

          3   FREEDOM FROM THE THREAT OF LOSING ITS MONOPOLY POWER.

          4             IT IS GOING -- ITS FINANCIAL RECOUPMENT WILL OCCUR

          5   FROM PRESERVING THE RETURNS TO THE MONOPOLY POWER IN

          6   OPERATING SYSTEM, RETURNS THAT MIGHT HAVE BEEN DISSIPATED

          7   HAD IT NOT ACTED IN THE WAY IN WHICH IT DID.

          8             IN THIS CONNECTION, I SHOULD SAY, THAT, OF COURSE,

          9   ONE CANNOT KNOW WITH ANY KIND OF CERTAINTY WHEN OR EVEN

         10   WHETHER THE THREATS FROM JAVA AND THE BROWSER WOULD HAVE LED

         11   TO A BREAKDOWN OF THE APPLICATIONS BARRIER TO ENTRY AND,

         12   THEREFORE, MORE COMPETITION IN OPERATING SYSTEMS.  AND MAYBE

         13   THE ANSWER TO THAT IS NEVER.  BUT MICROSOFT DIDN'T GIVE IT A

         14   CHANCE TO TRY.  AND IT'S MANAGED -- IT IS MANAGING TO

         15   PRESERVE ITS MONOPOLY PROFITS INTO THE FORESEEABLE FUTURE.

         16   Q.  LET ME PURSUE THAT FOR A MINUTE.  YOU SAID IN THAT LAST

         17   ANSWER THAT -- AND I'M NOT SURE I WILL QUOTE IT EXACTLY --

         18   BUT THERE WAS A QUESTION OF WHETHER OR WHEN JAVA AND THE

         19   BROWSER WOULD HAVE RESULTED IN AN ELIMINATION OF THE

         20   APPLICATIONS BARRIER -- PROGRAMMING BARRIER TO ENTRY.  DO

         21   YOU HAVE TO MAKE AN ASSESSMENT OF WHETHER OR NOT IT IS A

         22   REALISTIC THREAT THAT THAT WOULD HAPPEN IN ORDER TO REACH

         23   THE CONCLUSIONS THAT YOU DO IN YOUR ANALYSIS?

         24   A.  NO, I DON'T THINK YOU DO.  YOU NEED TO KNOW WHETHER THE

         25   ACTIONS THAT MICROSOFT TOOK WERE PROFIT-MAXIMIZING, WITHOUT
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          1   REGARD TO THE ELIMINATION OF THAT THREAT.  THAT'S NUMBER

          2   ONE, AND I THINK IT'S CLEAR THEY WERE NOT.

          3             AND THE SECOND THING YOU NEED TO KNOW IS DID

          4   MICROSOFT BELIEVE AND REASONABLY BELIEVE -- MAYBE NOT EVEN

          5   REASONABLY -- DID MICROSOFT BELIEVE AND ACT ON THE BELIEF

          6   THAT THOSE ACTIONS MADE SENSE BECAUSE OF THE THREAT

          7   ELIMINATION, AND THAT IS PLAINLY TRUE FROM A MULTITUDE OF

          8   MICROSOFT DOCUMENTS.

          9             THE FACT THAT AFTER THE FACT WE NOW LOOK BACK AND

         10   SAY, "WELL, MAYBE IT WOULDN'T HAVE HAPPENED ANYWAY" IS NOT A

         11   REASON FOR BELIEVING THAT THOSE ACTIONS WERE NOT PREDATORY.

         12   ONE COULD DESCRIBE IT AS FOLLOWS:  IT'S NOT AN APPROPRIATE

         13   PUBLIC POLICY RULE TO SAY THAT IF, IN FACT, IT TURNS OUT

         14   THAT IN THE FULLNESS OF TIME YOU LOOK BACK AND SAY, "WELL,

         15   WE DIDN'T HAVE TO HAVE DONE THAT; IT WOULD HAVE DIED

         16   ANYWAY," THAT'S NOT AN APPROPRIATE PUBLIC POLICY RULE TO

         17   SUGGEST THAT THAT OUGHT TO BE CONSIDERED, THEREFORE, AS

         18   NON-PREDATORY.

         19             IT'S A LITTLE LIKE SAYING THAT AN ATTEMPTED MURDER

         20   AT GUNPOINT SHOULD NOT BE CONSIDERED A CRIME BECAUSE IT CAN

         21   BE SHOWN THAT THE PATIENT WAS GOING TO DIE OF TERMINAL

         22   CANCER OR THE VICTIM WAS GOING TO DIE OF TERMINAL CANCER.

         23   Q.  IN THAT LAST ANSWER YOU REFERRED TO EVIDENCE THAT YOU

         24   HAD REVIEWED IN TERMS OF WHETHER OR NOT MICROSOFT WAS GOING

         25   TO BE CHARGING A PROFIT-MAXIMIZING PRICE OR NOT.  COULD YOU
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          1   SUMMARIZE WHAT PRINCIPLES YOU -- OR WHAT THE PRINCIPAL

          2   CONCLUSIONS ARE THAT YOU'VE DRAWN FROM YOUR ANALYSIS IN THIS

          3   REGARD?

          4   A.  YES.  AS I SAID, MICROSOFT DOCUMENTS ARE FULL OF

          5   STATEMENTS OF THE FORM, BROWSER SHARE IS JOB ONE; BROWSERS

          6   ARE A NO-REVENUE PRODUCT AND THAT YOU SHOULD REALLY BE

          7   INTERESTED IN THIS -- I'M QUOTING MORE OR LESS FROM A

          8   DOCUMENT -- YOU SHOULD REALLY BE INTERESTED IN THIS AS MUCH

          9   AS BILL GATES, BECAUSE WITHOUT THE BROWSER, WE LOSE OUR MAIN

         10   ASSETS.  THINGS LIKE THAT.

         11             THERE IS, SO FAR AS I KNOW, NO BUSINESS PLAN IN

         12   WHICH MICROSOFT SETS FORTH A PLAN IN WHICH IT'S DOING WHAT

         13   IT'S DOING IN ORDER TO EARN SO-CALLED ANCILLARY REVENUES TO

         14   THE BROWSER, ADVERTISING REVENUES AND THINGS LIKE THAT.

         15   INDEED, IF IT HAD BEEN GIVING AWAY THE BROWSER IN ORDER TO

         16   DO THAT, THEN THERE ARE SOME OTHER ACTIONS WHICH IT WOULD

         17   NOT HAVE TAKEN.

         18   Q.  LET ME FOLLOW UP ON THAT.  FIRST, WHY IS THE ABSENCE OF

         19   A BUSINESS PLAN SIGNIFICANT TO YOUR ANALYSIS?

         20   A.  THIS WAS A SERIOUS EXPENDITURE OF MONEY.  WHAT WAS

         21   HAPPENING HERE WITH THE BROWSER WAS A BIG EFFORT FOR

         22   MICROSOFT.  THEY SPENT A LOT OF MONEY -- HUNDREDS OF

         23   MILLIONS -- TO DEVELOP THE BROWSER.  THEY GAVE AWAY VALUABLE

         24   REAL ESTATE.  THEY, IN EFFECT, PAID PEOPLE TO TAKE IT.  AND

         25   THIS WAS A NO-REVENUE PRODUCT -- EXPLICITLY A NO-REVENUE
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          1   PRODUCT.

          2             SERIOUS BUSINESSES -- AND I CERTAINLY TAKE

          3   MICROSOFT TO BE A SERIOUS BUSINESS -- DON'T TYPICALLY ENGAGE

          4   IN ACTIVITIES LIKE THAT, UNLESS THERE IS SOME RELATIVELY

          5   FORMAL OR EVEN -- RELATIVELY FORMAL SHOWING THAT IT'S GOING

          6   TO BRING IN REVENUES, AND, THEREFORE, BE A PROFITABLE THING

          7   TO DO.

          8             I KNOW OF NO DOCUMENT THAT SUGGESTS THAT AT ALL,

          9   AND I KNOW OF NO DOCUMENT -- AND I CERTAINLY KNOW OF NO

         10   DOCUMENT THAT CAN BE CALLED ANYTHING LIKE A FORMAL BUSINESS

         11   PLAN THAT SHOWS THOSE REVENUES AND SHOWS THAT THIS IS GOING

         12   TO BE A PROFIT-MAXIMIZING CHOICE.

         13             THE COURT:  WHAT IS THE SOURCE OF YOUR INFORMATION

         14   THAT THEY SPENT HUNDREDS OF MILLIONS OF DOLLARS TO DEVELOP

         15   THE BROWSER?

         16             THE WITNESS:  THEIR ANSWERS TO INTERROGATORIES,

         17   YOUR HONOR.

         18             THE COURT:  ALL RIGHT.

         19             THE WITNESS:  THAT'S THE PRINCIPAL PLACE.

         20   BY MR. BOIES:

         21   Q.  YOU ALSO SAID THAT IF WHAT THEY WERE INTERESTED IN DOING

         22   WAS ACHIEVING ANCILLARY REVENUES, THERE ARE SOME THINGS THAT

         23   THEY WOULD HAVE DONE DIFFERENTLY.  DO YOU RECALL THAT?

         24   A.  YES.

         25   Q.  COULD YOU EXPLAIN WHAT YOU MEANT BY THAT?
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          1   A.  I CAN.  OKAY.  MR. LACOVARA SHOWED ME LAST WEEK -- I

          2   THINK IT WAS -- THE MSN HOME PAGE.  AND THERE WAS CERTAINLY

          3   THE IMPLICATION THAT ONE OF THE WAYS IN WHICH MICROSOFT

          4   EARNS MONEY FROM GIVING AWAY IE IS THAT WHEN PEOPLE CLICK ON

          5   IE, THEY GET TAKEN TO A PLACE -- POSSIBLY THE MSN HOME

          6   PAGE -- IN WHICH -- ON WHICH MICROSOFT SELLS SPACES.  IN

          7   THAT PARTICULAR EXAMPLE, IT WAS SPACES TO SEARCH ENGINES.

          8             BUT MICROSOFT ALSO PERMITS OEM'S TO USE COMPANIES

          9   LIKE NCOMPASS WHICH PUT SHELLS AROUND THE BROWSER.  AND WHEN

         10   THAT HAPPENS, WHEN YOU CLICK ON THE NCOMPASS BROWSER, YOU

         11   DON'T GET TAKEN TO THE MICROSOFT HOME PAGE, NOR IN THE CASE

         12   OF AOL DO YOU GET TAKEN TO THE MICROSOFT HOME PAGE AND SO

         13   ON.

         14             NOW, I THINK THERE ARE GOOD REASONS THAT MICROSOFT

         15   DID THAT.  IT WANTS THE SPREAD OF INTERNET EXPLORER

         16   TECHNOLOGIES TO AVOID THE THREAT FROM NETSCAPE.  BUT IF

         17   MICROSOFT WERE IN THIS BUSINESS TO GAIN ALL THOSE ANCILLARY

         18   REVENUES, IT WOULD NOT BE PERSUADING PEOPLE TO TAKE IE AND

         19   THEN PERMITTING THEM TO GO -- TO TAKE IE IN A FORM IN

         20   WHICH -- IN ANY FORM IN WHICH CLICKS ON IT LEAD SOMEWHERE

         21   ELSE.

         22   Q.  SPEAKING OF THE NCOMPASS BROWSER, ONE OF THE QUESTIONS

         23   THAT MR. LACOVARA ASKED YOU WAS WHETHER IN THE ADKNOWLEDGE

         24   DATA, THE NCOMPASS BROWSER WAS INCLUDED IN MICROSOFT'S

         25   SHARE, AND YOU SAID YOU WANTED TO HAVE IT INCLUDED IN
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          1   MICROSOFT'S SHARE.  DO YOU RECALL THAT?

          2   A.  I CERTAINLY DO.

          3   Q.  WHY?

          4   A.  BECAUSE THE PURPOSE FOR WHICH WE ARE USING THE SHARE

          5   ESTIMATES FROM ADKNOWLEDGE HAS TO DO WITH THE EXTENT TO

          6   WHICH THE PLATFORM THREAT FROM NETSCAPE IS BEING SUPPRESSED.

          7   THAT HAS TO DO WITH THE EXTENT TO WHICH IE AND ITS

          8   TECHNOLOGIES ARE BEING DISTRIBUTED.  IT DOESN'T HAVE

          9   ANYTHING TO DO WITH WHETHER OR NOT IE IS LABELED "IE" OR

         10   WHETHER IT'S LABELED "NCOMPASS."

         11             IN TERMS OF THWARTING NETSCAPE FROM GAINING THE

         12   KIND OF NETWORK EXTERNALITY IN BROWSERS THAT WOULD LEAD TO

         13   BROWSERS UNDERMINING THE APPLICATION BARRIERS TO ENTRY IN

         14   OPERATING SYSTEMS, ALL IE OUGHT TO BE COUNTED THE SAME.  AND

         15   WE DID.

         16   Q.  OKAY.  LET ME GO BACK TO THE PREDATORY PRICING ISSUE

         17   THAT I WAS JUST DISCUSSING.  AND IN THAT CONNECTION, I'D

         18   LIKE TO YOU TO LOOK AT GOVERNMENT EXHIBIT 94.

         19   A.  CAN I JUST SAY SOMETHING ABOUT ANCILLARY REVENUES WHILE

         20   WE'RE ON THAT SUBJECT?

         21   Q.  CERTAINLY.

         22   A.  IN FIGURING OUT WHETHER OR NOT MICROSOFT'S ACTIONS WERE

         23   PREDATORY, ONE SHOULD CERTAINLY TAKE ACCOUNT OF THE

         24   ANCILLARY REVENUES WHICH IT REASONABLY EXPECTED TO EARN AS A

         25   RESULT OF THOSE ACTIONS.  BUT YOU DON'T GET TO COUNT ALL
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          1   THOSE REVENUES AS THOUGH THEY WOULDN'T BE THERE HAD

          2   MICROSOFT TAKEN SOME OTHER ACTION, BECAUSE IF MICROSOFT HAD

          3   SOLD ITS BROWSER AT A SEPARATELY STATED PRICE, THERE WOULD

          4   STILL HAVE BEEN SOME AMOUNT OF THOSE ANCILLARY REVENUES

          5   WHICH IT WOULD THEN HAVE ACHIEVED.  AND THOSE HAVE TO BE

          6   OFFSET AGAINST THE ONES THAT ARE ACHIEVED BY GIVING IT AWAY.

          7   YOU ALSO, OF COURSE, HAVE TO BALANCE THAT AGAINST WHAT IT

          8   WOULD THEN HAVE RECEIVED FOR THE BROWSER HAD IT SOLD.

          9   Q.  IF MICROSOFT WAS PURSUING A PROFIT-MAXIMIZING STRATEGY,

         10   WOULD YOU EXPECT THAT MICROSOFT, IF IT WERE NOT A

         11   MONOPOLIST, WOULD HAVE WANTED TO RESTRICT THE AVAILABILITY

         12   OF NETSCAPE NAVIGATOR?

         13   A.  OH, NO.  WE WENT OVER THIS IN A WAY THE OTHER DAY.

         14   NETSCAPE NAVIGATOR IS A COMPLEMENT TO WINDOWS.  THE MORE

         15   THINGS THAT RUN WELL WITH WINDOWS, THE BETTER OFF MICROSOFT

         16   IS, EXCEPT FOR THE FACT THAT IT HAS MONOPOLY POWER AND FOR

         17   THE THREATS THAT THOSE THINGS MIGHT HAVE.  IF MICROSOFT WERE

         18   MERELY PURSUING A NON-PREDATORY, SIMPLE PROFIT-MAXIMIZING

         19   STRATEGY, MICROSOFT WOULD ENCOURAGE COMPLEMENTS.

         20   Q.  GOING NOW TO GOVERNMENT EXHIBIT 94 THAT YOU HAVE IN

         21   FRONT OF YOU THAT'S ALREADY IN EVIDENCE -- AND I WANT TO

         22   DIRECT YOUR ATTENTION TO THE BOTTOM OF THE PAGE, WHICH IS AN

         23   E-MAIL FROM BILL GATES, DATED JULY 24, 1996, TALKING ABOUT A

         24   TELEPHONE CONVERSATION WITH SCOTT COOK OF INTUIT.  AND RIGHT

         25   AT THE BOTTOM, WHICH IF WE COULD JUST BLOW UP THE LAST
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          1   COUPLE OF LINES, IT SAYS, "I WAS QUITE FRANK WITH HIM" --

          2   THAT IS, BILL GATES WAS QUITE FRANK WITH MR. COOK -- "THAT

          3   IF MR. COOK HAD A FAVOR MICROSOFT COULD DO FOR HIM THAT

          4   WOULD COST US SOMETHING LIKE $1 MILLION TO DO THAT IN RETURN

          5   FOR SWITCHING BROWSERS IN THE NEXT FEW MONTHS, I WOULD BE

          6   OPEN TO DOING THAT."

          7             DO YOU SEE THAT?

          8   A.  I DO.

          9   Q.  WHAT IS THE SIGNIFICANCE, IF ANY, OF THAT TO YOUR

         10   ANALYSIS?

         11   A.  WELL, IN THE FIRST PLACE, SO FAR AS I KNOW, THE MILLION

         12   DOLLARS WAS NEVER ACTUALLY PAID; THE FAVOR WASN'T DONE.  BUT

         13   THE FACT THAT THEY WERE WILLING TO DO A MILLION-DOLLAR FAVOR

         14   IN RETURN FOR SWITCHING TO SOMETHING THAT ESSENTIALLY

         15   BROUGHT IN ZERO REVENUE IS CONSISTENT WITH THE PROPOSITION

         16   THAT THEY'RE GIVING AWAY THE BROWSER, NOT AT A POSITIVE --

         17   AT A NEGATIVE -- I'M SORRY; I'M HAVING A LITTLE TROUBLE.

         18   THEY WERE GIVING THE BROWSER NOT AT A ZERO PRICE; THEY WERE

         19   GIVING IT AWAY AT A NEGATIVE PRICE.  THEY WERE WILLING TO

         20   PAY PEOPLE TO TAKE IT.

         21   Q.  LET ME ASK YOU ALSO TO LOOK AT GOVERNMENT EXHIBIT 142,

         22   WHICH IS ALREADY IN EVIDENCE.  AND IS THIS A DOCUMENT THAT

         23   YOU HAVE CONSIDERED IN YOUR ANALYSIS?

         24   A.  YES, IT IS.

         25   Q.  AND WHAT SIGNIFICANCE, IF ANY, DOES THIS DOCUMENT AND
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          1   THE INFORMATION CONTAINED IN IT HAVE TO YOUR ANALYSIS?

          2   A.  WELL, THE OVERALL READING FROM THIS IS THAT THIS IS A

          3   DOCUMENT THAT TALKS ABOUT THE POSSIBILITY OF ACTUALLY

          4   EARNING REVENUE FROM IE, WHICH IS HERE REFERRED TO AS OHARE,

          5   AND THAT IF IE WERE SEPARATELY CHARGED FOR, IT LOOKS AS

          6   THOUGH THERE IS QUITE A LOT OF MONEY THAT COULD BE MADE FROM

          7   IT.  THEY GAVE UP THAT, OF COURSE, WHEN THEY GAVE IT AWAY.

          8   Q.  LET ME ASK YOU TO LOOK NEXT AT GOVERNMENT EXHIBIT 39,

          9   WHICH IS ALREADY IN EVIDENCE.  THIS IS AN APRIL 4, 1996

         10   MEMORANDUM FROM BRAD CHASE.  IS THIS A DOCUMENT THAT YOU

         11   HAVE CONSIDERED AND USED IN YOUR ANALYSIS?

         12   A.  YES.  IN FACT, I QUOTED IT A FEW MINUTES AGO.

         13   Q.  IS THAT AT THE TOP OF THE SECOND PAGE -- IS THAT WHAT

         14   YOU WERE REFERRING TO WHEN IT SAYS --

         15   A.  YES.

         16   Q.  -- "GO FOR MAXIMUM BROWSER SHARE.  THIS IS A NO-REVENUE

         17   PRODUCT, BUT YOU SHOULD WORRY ABOUT YOUR BROWSER SHARE AS

         18   MUCH AS BILLG."

         19   A.  YES, THAT'S ONE OF THE PASSAGES I WAS REFERRING TO.

         20   Q.  NOW, DOWN FURTHER ON THIS DOCUMENT, UNDER "OWN CORPORATE

         21   BROWSER LICENSING" HEADING, IT SAYS "THIS IS ONE OF THE

         22   BIGGEST POTENTIAL REVENUE OPPORTUNITIES FOR NETSCAPE."

         23             DO YOU SEE THAT?

         24   A.  YES, I DO.

         25   Q.  WHAT SIGNIFICANCE, IF ANY, DOES THE JUXTAPOSITION OF
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          1   THESE TWO STATEMENTS ON THIS PAGE HAVE TO YOUR ANALYSIS?

          2   A.  MICROSOFT WAS INTERESTED IN, QUOTE, WINNING THE BROWSER

          3   BATTLE, UNQUOTE, NOT BECAUSE OF THE REVENUES IT WOULD BRING

          4   IN DIRECTLY, BUT BECAUSE OF THE EFFECT THAT WOULD HAVE IN

          5   PROTECTING MICROSOFT'S OPERATING-SYSTEM MONOPOLY.

          6             IN ORDER TO DO THAT, THEY WERE NOT MERELY

          7   INTERESTED IN HOW WELL THEY WOULD DO.  THEY WERE ALSO

          8   PARTICULARLY INTERESTED IN BEING SURE THAT NETSCAPE DID NOT

          9   DO WELL IN BROWSERS.  AND HERE WHAT'S INVOLVED IS A

         10   STATEMENT THAT CORPORATE BROWSER LICENSING IS ONE OF THE

         11   BIGGEST POTENTIAL REVENUE OPPORTUNITIES FOR NETSCAPE.  AND

         12   MICROSOFT IS PLANNING TO GO IN AND BASICALLY GIVE THAT AWAY

         13   FREE, NOT BECAUSE IT'S GOING TO MAKE MONEY FROM GIVING IT

         14   AWAY FREE; IT OBVIOUSLY ISN'T.  BUT, AS THEY SAY, THIS IS

         15   ONE OF THE BIGGEST POTENTIAL REVENUE OPPORTUNITIES FOR

         16   NETSCAPE.

         17   Q.  YOU RELY IN YOUR DIRECT TESTIMONY, AMONG OTHER THINGS,

         18   ON VARIOUS STATEMENTS BY MICROSOFT OFFICERS ABOUT ATTEMPTING

         19   TO CUT OFF NETSCAPE'S AIR SUPPLY OR DEPRIVE NETSCAPE OF

         20   REVENUE.

         21             MR. LACOVARA, IN CROSS-EXAMINATION, SUGGESTED THAT

         22   THIS WAS JUST COLORFUL TALK.  WHAT IS YOUR RESPONSE TO THAT?

         23   A.  WELL, I THOUGHT THE MATERIAL THAT I WAS SHOWN BY

         24   MR. LACOVARA SHOWS THAT PEOPLE UNDERSTOOD WHAT THAT MEANT,

         25   AND THAT OTHER PEOPLE HAD USED THE SAME PHRASE.  WHEN
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          1   MICROSOFT SAYS THAT ABOUT NETSCAPE, MICROSOFT'S IN A

          2   POSITION TO DO IT.  MICROSOFT WAS IN THE PROCESS OF DOING

          3   IT.  SOMETIME -- I HAVE FORGOTTEN THE DATES ON THAT QUOTE,

          4   BUT SOMETIME THEREAFTER, BILL GATES IS QUOTED AS SAYING THAT

          5   NETSCAPE'S BUSINESS MODEL, WHICH RELIES ON THE -- NETSCAPE'S

          6   BUSINESS MODEL DOESN'T LOOK VERY GOOD.  AND HE PLAINLY MEANS

          7   THAT WHEN THEY CAN'T SELL THE BROWSER, THEY'RE NOT GOING TO

          8   DO WELL.  I TAKE IT IN THIS CASE NOT TO BE AN IDLE THREAT.

          9   Q.  LET ME TURN TO THE SUBJECT OF INTEGRATION.

         10             THE COURT:  THE SUBJECT OF INTEGRATION, YOU SAY?

         11             MR. BOIES:  YES.

         12             THE COURT:  MAYBE THIS IS A GOOD TIME TO BREAK FOR

         13   LUNCH.

         14             MR. BOIES:  YES, IT WOULD BE, YOUR HONOR.

         15             THE COURT:  ALL RIGHT.  LET'S COME BACK AT 2:00.

         16             MR. BOIES:  THANK YOU.

         17             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED

         18   FOR LUNCH AT 12:15 P.M.)
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