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          1                      P R O C E E D I N G S

          2             THE DEPUTY CLERK:  CIVIL ACTION NUMBER 98-1232,

          3   UNITED STATES VERSUS MICROSOFT CORPORATION, AND 98-1233, THE

          4   STATE OF NEW YORK, ET AL. VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK, AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  MR. BOIES?

         10             MR. BOIES: YOUR HONOR, WE HAVE CERTAIN MOTIONS TO

         11   TAKE CERTAIN TESTIMONY UNDER SEAL.

         12             THE COURT:  HAVE WE REACHED THAT POINT?

         13             MR. BOIES:  I THINK WE HAVE REACHED THE POINT

         14   WHERE IT WOULD BE, IF IT IS CONVENIENT TO THE COURT,

         15   CONVENIENT TO TAKE THAT MATTER UP.

         16             THE COURT:  ALL RIGHT.

         17             LET'S SEE.  WE HAVE A MOTION BY THE MEDIA

         18   CONSORTIUM TO INTERVENE AND THEN SEVERAL MOTIONS FOR A

         19   PROTECTIVE ORDER, THE ESSENCE OF WHICH WOULD BE TO SEAL THE

         20   COURT AND THE RECORD WITH RESPECT TO THAT TESTIMONY AND THE

         21   EXHIBITS.  AND I WOULD ASSUME THAT, AT THIS POINT, THE

         22   APPROPRIATE THING TO DO WOULD BE FIRST TO HEAR FROM AN

         23   ATTORNEY REPRESENTING THE MEDIA.

         24             MR. BOIES:  WOULD THE REPRESENTATIVE OF THE MEDIA

         25   PLEASE COME UP?
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          1             THE COURT:  ANY VOLUNTEERS?

          2             MR. BOIES:  WE HAVE A REPRESENTATIVE.

          3             YOUR HONOR, I AM INFORMED BY NOT A LAWYER

          4   REPRESENTATIVE OF THE MEDIA, BUT A REPRESENTATIVE OF THE

          5   MEDIA --

          6             THE COURT:  ALL I INTEND TO HEAR FROM ARE LAWYERS.

          7             MR. BOIES:  YES.  -- THAT THE MEDIA LAWYER WAS

          8   WAITING TO BE CALLED, AND HE HAS GONE OUT TO CALL THE MEDIA

          9   LAWYER.

         10             NOW, WE COULD DO ONE OF SEVERAL THINGS, AS THE

         11   COURT THINKS IS USEFUL.  WE COULD PROCEED, AND THERE WILL BE

         12   A REFERENCE TO SOME OF THESE POINTS IN PROFESSOR FISHER'S

         13   EXAMINATION, BUT PROFESSOR FISHER HAS BEEN INSTRUCTED THAT

         14   IF HE IS EXAMINED ABOUT THESE THINGS PRIOR TO A RULING FROM

         15   THE COURT, HE SHOULD REFERENCE JUST HIS GENERAL CONCLUSIONS

         16   AND NOT ANY OF THE DATA ON WHICH IT IS BASED.

         17             A SECOND APPROACH WOULD BE TO HEAR FROM THE

         18   PRODUCING PARTIES -- THE OEM'S -- AND MICROSOFT, WHO ALSO

         19   HAVE MOTIONS TO SEAL THAT RELATE TO THE SAME SUBJECT MATTER,

         20   AND WE MIGHT HEAR THOSE FIRST, OR WE COULD SIMPLY RECESS

         21   UNTIL THE MEDIA IS HERE.

         22             THE COURT:  I THINK I WANT TO WAIT UNTIL WE HAVE

         23   THE LEAD LAWYER FOR THE MEDIA CONSORTIUM HERE.

         24             MR. BOIES:  I THINK IT WILL NOT BE LONG, FROM WHAT

         25   I WAS TOLD, YOUR HONOR.
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          1             THE COURT:  ALL RIGHT.  SOMEBODY, I TAKE IT, HAS

          2   GONE TO SUMMON HIM.

          3             MR. BOIES:  THEY HAVE.

          4             THE COURT:  HE IS ON HIS WAY.  ALL RIGHT.  WE WILL

          5   AWAIT HIS ARRIVAL.

          6             MR. BOIES:  THANK YOU, YOUR HONOR.

          7             (RECESS WAS TAKEN.)

          8             (AFTER RECESS.)

          9             THE COURT: ALL RIGHT.  IS IT MR. LEVINE?

         10             MR. LEVINE:  YES, YOUR HONOR.

         11             THE COURT:  WHAT I PROPOSE TO HEAR YOU ON IS YOUR

         12   MOTION FOR LEAVE TO INTERVENE, WHICH WILL BE THE DEFINITIVE

         13   HEARING THAT YOU'RE GOING TO GET --

         14             MR. LEVINE:  ALL RIGHT.  FAIR ENOUGH.

         15             THE COURT:  -- BECAUSE THE MATTER WILL BE DISPOSED

         16   OF WITH RESPECT TO MY RULING ON YOUR MOTION FOR LEAVE TO

         17   INTERVENE.

         18             NOW, WHAT I WANT YOU TO ADDRESS, IF YOU WILL, IS

         19   WHY IT IS NECESSARY AT THIS TIME, IN YOUR JUDGMENT, IN

         20   REPRESENTING YOUR CLIENTS, THAT THIS INFORMATION, WHICH IS

         21   PROPOSED TO BE OFFERED AT THIS TIME, NEEDS TO BE IN THE

         22   PUBLIC DOMAIN, OTHER THAN THE GENERIC INTEREST IN HAVING

         23   EVERYBODY KNOW AS MUCH ABOUT EVERYTHING AS CAN POSSIBLY BE

         24   KNOWN.  WHY SPECIFICALLY ARE YOUR CLIENTS ENTITLED TO THIS

         25   INFORMATION NOW, GIVEN THE FACT THAT TWO NON-PARTIES AND THE
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          1   DEFENDANT IN THE CASE ALL INSIST THAT THIS INFORMATION IS

          2   CONFIDENTIAL, SENSITIVE, COMMERCIAL INFORMATION WHICH THEY

          3   DO NOT WANT TO HAVE RELEASED TO THE PUBLIC AT THIS TIME?

          4             MR. LEVINE:  YOUR HONOR, I THINK PERHAPS I CAN

          5   MAKE IT A LITTLE SIMPLER FOR YOU.  OUR MOTION TO INTERVENE

          6   IS PURELY FOR THE PURPOSE OF WHAT YOU'RE ALLOWING ME TO DO

          7   NOW, WHICH IS TO BE HEARD.

          8             WE DO NOT TAKE THE POSITION THAT WE HAVE AN

          9   ABSOLUTE RIGHT TO HAVE THE COURTROOM OPEN AND TO HAVE ACCESS

         10   TO EXHIBITS THAT CONTAIN CONFIDENTIAL, TRADE-SECRET,

         11   PROPRIETARY INFORMATION.  WE ARE SIMPLY HERE URGING TWO

         12   POINTS BEFORE YOUR HONOR, POINTS THAT I THINK YOUR HONOR HAS

         13   TAKEN TO HEART IN THE WAY THE TRIAL HAS BEEN CONDUCTED TO

         14   DATE, WHICH IS WHY WE HAVEN'T BEEN HERE BEFORE, SINCE THE

         15   START OF THE TRIAL.

         16             NUMBER ONE IS THAT THERE IS A PROCEDURE THAT NEEDS

         17   TO BE FOLLOWED, WHICH IS THAT WHEN WE GET TO THE POINT, AS

         18   WE APPARENTLY ARE NOW, WHERE THERE IS INFORMATION THAT THE

         19   PARTIES, OR A PARTY, OR A THIRD PARTY BELIEVES CONSTITUTES A

         20   TRADE SECRET, THE PUBLIC DISCLOSURE OF WHICH WOULD WORK REAL

         21   HARM ON THAT PARTY, THE COURT HAS TO TAKE A LOOK AT THAT --

         22             THE COURT:  THAT'S RIGHT.

         23             MR. LEVINE:  -- AND MAKE A JUDGMENT ABOUT WHETHER

         24   OR NOT THAT IS, IN FACT, THE CASE.

         25             THE COURT:  CORRECT.
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          1             MR. LEVINE:  AND IF IT IS, IN FACT, THE CASE, THE

          2   COURT HAS TO ISSUE AN ORDER AS NARROW AS POSSIBLE TO MAKE

          3   SURE THAT EVERYTHING ELSE IS OPEN TO THE PUBLIC AND

          4   DISCUSSED IN OPEN COURT.

          5             THE SECOND POINT IS THE SUBSTANTIVE STANDARD THAT

          6   HAS TO BE APPLIED, AND THE SUBSTANTIVE STANDARD THAT HAS TO

          7   BE APPLIED IN YOUR HONOR MAKING THAT DETERMINATION, WE

          8   BELIEVE, IS SET FORTH IN THE EXXON CASE, WHICH IS CITED IN

          9   OUR PAPERS, AND IN THE CONTROLLING SUPREME COURT PRECEDENTS

         10   THAT TALK ABOUT THE NARROW TAILORING OF THE RELIEF THAT A

         11   PARTY IS ENTITLED TO, EVEN WHEN YOU'RE TALKING ABOUT

         12   INFORMATION, THE DISCLOSURE OF WHICH WOULD WORK REAL

         13   PALPABLE, SERIOUS INJURY.

         14             WE DO NOT ASSERT A RIGHT TO BE IN CHAMBERS WHEN

         15   THE COURT MAKES THIS PARTICULARIZED DETERMINATION.  WE THINK

         16   THAT IS SOMETHING THAT IS PROPERLY DONE IN CAMERA.  ALL WE

         17   ARE SUGGESTING IS THAT THE COURT NEEDS TO, TO VINDICATE THE

         18   PUBLIC AND THE PRESS'S FIRST AMENDMENT RIGHT OF ACCESS TO

         19   OPEN COURTROOMS AND TO TRIAL MATERIALS, MAKE AN

         20   INDIVIDUALIZED, PARTICULARIZED DETERMINATION.

         21             IF YOU MAKE A DETERMINATION THAT THERE IS SPECIFIC

         22   MATERIAL, SUCH AS SPECIFIC PRICING DATA, THAT THE DISCLOSURE

         23   OF WHICH WOULD WORK SERIOUS HARM TO A THIRD PARTY, WE'RE NOT

         24   CONTESTING THE COURT'S RIGHT TO HOLD THAT THAT IS

         25   CONFIDENTIAL.  WHAT WE ARE SUGGESTING IS THAT THE COURT
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          1   NEEDS TO MAKE THAT DETERMINATION ON AN INDIVIDUALIZED BASIS

          2   AND NOT HOLD THE ENTIRETY OF EXAMINATION AND

          3   CROSS-EXAMINATION WITH RESPECT TO THAT MATERIAL IN CAMERA,

          4   IF IT CAN BE DONE IN A WAY THAT BOTH PROTECTS THE

          5   INFORMATION, BUT ALSO ALLOWS THE PUBLIC TO HAVE ACCESS TO

          6   THE REMAINDER OF THE TESTIMONY.

          7             THE COURT:  NOW, YOU ARE NOT SUGGESTING THAT EACH

          8   INDIVIDUAL DOCUMENT OR EACH PARAGRAPH, IF YOU WILL, OF

          9   TESTIMONY HAS TO BE INDIVIDUALLY LOOKED AT, OR ARE YOU?

         10             MR. LEVINE:  YOUR HONOR, IT'S HARD FOR ME TO SAY,

         11   BECAUSE BY THE NATURE OF THE PROCEEDINGS, WE, OBVIOUSLY,

         12   HAVE NOT SEEN THE DOCUMENTS.  WE DON'T HAVE A -- OTHER THAN

         13   A MOST GENERALIZED -- HANDLE ON WHAT THE TESTIMONY IS GOING

         14   TO BE, BUT, AS WE UNDERSTAND IT, THE WITNESS IS GOING TO

         15   TESTIFY WITH RESPECT TO HIS ANALYSIS OF PRICING DATA THAT

         16   HAS BEEN FURNISHED TO HIM BY MICROSOFT --

         17             THE COURT:  THAT'S WHAT I UNDERSTAND.

         18             MR. LEVINE:  -- AND THAT THE PRICING DATA INVOLVES

         19   INFORMATION CONCERNING MICROSOFT'S RELATIONSHIP AND

         20   CONTRACTUAL RELATIONS WITH THIRD PARTIES.

         21             IT SEEMS TO ME THAT TO SOME EXTENT WE HAVE TO RELY

         22   ON THE COURT'S GOOD JUDGMENT IN DECIDING HOW BEST TO MAKE

         23   THAT DETERMINATION.  WHAT WE'RE SUGGESTING TO THE COURT IS

         24   THAT YOUR REVIEW IS GUIDED BY THE CASES WHICH SUGGEST THAT

         25   WHEN YOU CAN OPT, AS A PRACTICAL MATTER, FOR A NARROW
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          1   TAILORING OF THE RELIEF THAT YOU GRANT, YOU OUGHT TO SO OPT.

          2             THE COURT:  I DON'T QUARREL WITH THE NARROW

          3   TAILORING STANDARD, BUT IT IS MY UNDERSTANDING THAT IN

          4   REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS, THE D. C.

          5   CIRCUIT CASE DATING FROM 1985, THAT THE IDEA OF A

          6   DOCUMENT-BY-DOCUMENT EXAMINATION OF THE SUBJECT EVIDENCE WAS

          7   REJECTED, AS LONG AS THERE IS A CATEGORICAL, GENERIC

          8   DETERMINATION THAT DISCLOSURE OF THAT INFORMATION WOULD WORK

          9   A CLEARLY DEFINED AND VERY SERIOUS INJURY.

         10             MR. LEVINE:  AS YOUR HONOR KNOWS, IN THE

         11   TAVOULAREAS CASE, WHICH WAS THE SUBJECT OF THE REPORTERS

         12   COMMITTEE LITIGATION, WE ARE TALKING ABOUT A HUGE VOLUME OF

         13   DOCUMENTS THAT MOBIL HAD SUBMITTED OR WAS BEING ENTERED INTO

         14   EVIDENCE IN THAT CASE.

         15             IF THE COURT DETERMINES THAT THERE IS A HUGE

         16   VOLUME OF MATERIAL, THE INDIVIDUALIZED REVIEW OF WHICH WOULD

         17   UNNECESSARILY IMPEDE THE PROGRESS OF THIS TRIAL AND THAT YOU

         18   FEEL COMFORTABLE MAKING A CATEGORICAL DETERMINATION, THE

         19   REPORTERS COMMITTEE CASE WOULD CERTAINLY SEEM TO SUGGEST

         20   THAT YOU COULD DO THAT.

         21             MY UNDERSTANDING IS THAT AT LEAST AS FAR AS THE

         22   DOCUMENTS ARE CONCERNED HERE, WE'RE TALKING ABOUT A VERY FEW

         23   DOCUMENTS.

         24             AND I WOULD ALSO ADD THAT THE REPORTERS COMMITTEE

         25   CASE DOES NOT DEAL WITH TESTIMONY.  I AM UNAWARE THAT ANY
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          1   PORTION OF THE TAVOULAREAS CASE WAS HELD IN A CLOSED

          2   COURTROOM, SO THAT THERE MAY BE A WAY -- AND I WOULD SUSPECT

          3   THAT THERE MIGHT BE A WAY -- TO TAILOR THE TESTIMONY SO THAT

          4   THE REMAINDER OF IT -- EVEN DEALING WITH PRICING DATA, A

          5   LARGE CHUNK OF IT COULD BE HELD IN OPEN COURT.

          6             THE COURT:  ALL RIGHT.  THANK YOU, MR. LEVINE.

          7             MR. MILLER, I GUESS YOU WOULD BE THE NEXT

          8   APPROPRIATE PERSON TO BE HEARD FROM.

          9             MR. MILLER: SAMUEL MILLER, APPEARING ON BEHALF OF

         10   DELL COMPUTER CORPORATION, A THIRD PARTY.

         11             IN NOVEMBER, DELL FILED A PROTECTIVE-ORDER MOTION

         12   TO PROTECT COMMERCIALLY SENSITIVE INFORMATION, AND INCLUDED

         13   SPECIFICALLY WAS INFORMATION ABOUT ROYALTY-AND-PRICING TERMS

         14   IN DELL'S LICENSING ARRANGEMENTS WITH MICROSOFT.

         15             FROM OCTOBER UNTIL MID-DECEMBER, I WAS ENGAGED IN

         16   LENGTHY NEGOTIATIONS WITH GOVERNMENT COUNSEL TO SEE IF WE

         17   COULD RESOLVE THAT PROTECTIVE-ORDER MOTION BY AGREEING ON

         18   APPROPRIATE REDACTIONS OF THE DELL DOCUMENTS THAT THE

         19   GOVERNMENT SEEKS TO INTRODUCE, AND WE HAD REACHED SUCH AN

         20   AGREEMENT.

         21             AND DURING THE ENTIRE COURSE OF THOSE

         22   NEGOTIATIONS, GOVERNMENT COUNSEL AGREED ALWAYS THAT PRICING

         23   INFORMATION AND ROYALTY INFORMATION WAS SUBJECT TO

         24   PROTECTION AND SHOULD REMAIN UNDER SEAL.  AND WHEN I WROTE A

         25   LETTER IN MID-DECEMBER TO GOVERNMENT COUNSEL CONFIRMING THE
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          1   NATURE OF OUR AGREEMENT ABOUT THE APPROPRIATE REDACTIONS,

          2   INCLUDED AMONG THE REDACTIONS WAS EXACTLY THE KIND OF

          3   PRICING-AND-ROYALTY INFORMATION, WHICH I UNDERSTAND THE

          4   GOVERNMENT HAS INCLUDED WITHIN THE CHARTS WHICH PROFESSOR

          5   FISHER WILL TESTIFY ABOUT.

          6             SO DELL, AS PART OF ITS MOTION, SUBMITTED AN

          7   AFFIDAVIT ESTABLISHING THAT THE DISCLOSURE OF

          8   ROYALTY-AND-PRICING INFORMATION WOULD CAUSE SIGNIFICANT

          9   COMPETITIVE INJURY, AND THAT IS THE KANICKI DECLARATION,

         10   WHICH WAS SUBMITTED BY DELL BACK IN NOVEMBER OF 1998.

         11             IN PARAGRAPH 3 OF THE KANICKI DECLARATION,

         12   MR. KANICKI SAID THAT THE INFORMATION DELL SEEKS TO PROTECT

         13   REVEALS INFORMATION ABOUT PRICING-AND-ROYALTY ARRANGEMENTS

         14   BETWEEN DELL AND MICROSOFT AND/OR REVEALS INFORMATION ABOUT

         15   DELL'S INTERNAL PRACTICES AND PROCEDURES FOR SOFTWARE

         16   REPRODUCTION, RISK MANAGEMENT, DISTRIBUTION AND INVENTORY

         17   MANAGEMENT.

         18             WE ALSO SUBMITTED CASE AUTHORITY AT THAT TIME

         19   ESTABLISHING THAT THAT IS PRECISELY THE KIND OF CONFIDENTIAL

         20   BUSINESS INFORMATION THAT IS DESERVING OF PROTECTION UNDER

         21   RULE 26.

         22             SO CONSISTENT WITH THE CASE LAW THAT WE CITED IN

         23   OUR BRIEF, INCLUDING THE ZENITH RADIO CASE, WHICH

         24   SPECIFICALLY TALKS ABOUT ROYALTY ARRANGEMENTS AND LICENSING

         25   TERMS, AND CONSISTENT WITH THIS COURT'S PRIOR PRACTICE IN
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          1   SEALING THE RECORD AND CLOSING THE ROOM WITH RESPECT TO

          2   CERTAIN TESTIMONY INVOLVING NETSCAPE -- AND I BELIEVE THE

          3   COURT'S ORDER OF NOVEMBER 12 ALLOWED SEALING OF THE

          4   RECORD -- NETSCAPE, AGAIN, WAS ASKING FOR PROTECTION FOR

          5   PRICING-AND-ROYALTY INFORMATION AMONG THE INFORMATION THEY

          6   SOUGHT TO PROTECT.

          7             SO WE SUBMIT THAT THE CHARTS THAT I UNDERSTAND

          8   THAT THE GOVERNMENT IS SEEKING TO INTRODUCE THROUGH

          9   PROFESSOR FISHER -- AND I UNDERSTAND IT'S ABOUT TWENTY-OR-SO

         10   CHARTS --

         11             THE COURT:  HAVE YOU EXAMINED THEM?

         12             MR. MILLER: I HAVE NEVER SEEN THESE CHARTS.  I

         13   HAVE NOT SEEN ANY OF THIS.  IT HAS NOT BEEN MADE AVAILABLE,

         14   AND PROBABLY IT SHOULD NOT BE, BECAUSE IT CONTAINS

         15   INFORMATION FROM OTHER OEM'S, BUT I DO UNDERSTAND THAT IT

         16   CONTAINS INFORMATION ABOUT DELL'S ROYALTY-AND-PRICING

         17   INFORMATION IN ITS RELATIONSHIPS WITH MICROSOFT.

         18             SO I SUBMIT THIS IS PRECISELY THE KIND OF

         19   INFORMATION THAT SHOULD BE MAINTAINED UNDER SEAL AND THAT

         20   THE COURT SHOULD FIND THAT THERE IS A COMPELLING INTEREST IN

         21   MAINTAINING THE CONFIDENTIALITY OF THIS, BECAUSE DISCLOSURE

         22   OF THIS INFORMATION WILL CAUSE COMPETITIVE INJURY TO DELL.

         23             WE SUBMIT DELL HAS MADE THE APPROPRIATE SHOWING

         24   THAT DISCLOSURE OF THIS INFORMATION WOULD CAUSE DELL INJURY.

         25   AND UNDER THE TESTS ESTABLISHED BY THIS CIRCUIT --
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          1             THE COURT:  IN WHAT RESPECT DO YOU CONTEND THAT IT

          2   CAUSES YOU COMPETITIVE INJURY?

          3             MR. MILLER:  BECAUSE DELL -- THE OEM BUSINESS --

          4   THE P.C. MANUFACTURING BUSINESS IS INTENSELY COMPETITIVE.

          5   DELL IS IN COMPETITION WITH OTHER MAJOR P.C. MANUFACTURERS,

          6   INCLUDING COMPACT AND IBM, AND DELL BELIEVES THAT IT HAS A

          7   COMPETITIVE ADVANTAGE NOW BECAUSE OF ITS UNIQUE

          8   BUILD-TO-ORDER MODEL.

          9             DELL NEGOTIATED VERY HARD AND INTENSELY WITH

         10   MICROSOFT TO COME TO AN AGREEMENT ON THE TERMS THAT DELL

         11   BELIEVES IS IN ITS BEST INTEREST.  PART OF THAT INVOLVES THE

         12   ROYALTY-AND-PRICING TERMS.  THAT IS HIGHLY CONFIDENTIAL

         13   INFORMATION.  IT'S CONFIDENTIAL BY CONTRACT WITH MICROSOFT.

         14   IT'S CONFIDENTIAL, THAT IS, PROTECTED WITHIN DELL.  AND

         15   DISCLOSURE OF THAT TO DELL'S COMPETITORS AND THE PUBLIC

         16   WOULD CAUSE SERIOUS COMPETITIVE INJURY.

         17             SO UNDER THE TEST ESTABLISHED BY THIS COURT, WE

         18   BELIEVE THAT THE NEED FOR CONFIDENTIALITY OUTWEIGHS THE

         19   RIGHT TO PUBLIC ACCESS HERE.

         20             HERE THE INFORMATION WAS PROVIDED UNDER PROTECTIVE

         21   ORDER.  THE INFORMATION HAS NOT BEEN MADE PUBLIC BEFORE.

         22   DELL HAS A CONTRACTUAL OBLIGATION TO MAINTAIN THIS

         23   INFORMATION AS CONFIDENTIAL.  DELL OBJECTS TO THE PUBLIC

         24   DISCLOSURE OF THIS INFORMATION.  DELL WILL SUFFER SERIOUS

         25   COMPETITIVE INJURY.
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          1             WE BELIEVE THE RELIEF REQUESTED, WHICH IS KEEPING

          2   UNDER SEAL JUST CERTAIN TRIAL EXHIBITS AND CLOSING THE

          3   COURTROOM FOR ONLY A PORTION OF THE TESTIMONY OF PROFESSOR

          4   FISHER, IS NARROWLY TAILORED TO PROTECT THE INTERESTS OF

          5   THIRD PARTIES.

          6             AS A THIRD PARTY, DELL'S INTERESTS ARE ENTITLED TO

          7   GREAT WEIGHT IN THE COURT'S BALANCING.  THERE IS NO

          8   PREJUDICE TO THE PARTIES TO THE CASE BY THE PROCEDURES THAT

          9   THE COURT HAS ALREADY ENGAGED IN IN PRIOR INSTANCES TO

         10   PROTECT CONFIDENTIAL INFORMATION, AND THERE IS NO NEED FOR

         11   THE PUBLIC DISCLOSURE OF THE SPECIFIC PRICES TO SPECIFIC

         12   OEM'S FOR A PUBLIC UNDERSTANDING OF PROFESSOR FISHER'S

         13   TESTIMONY.

         14             SO, FOR ALL THOSE REASONS, WE SUBMIT THAT THE

         15   EVIDENCE AND EXHIBITS SHOULD BE MAINTAINED UNDER SEAL AND

         16   THE COURTROOM SHOULD BE CLOSED.

         17             THE COURT:  ALL RIGHT.  THANK YOU, MR. MILLER.

         18             IS MR. COSTON HERE?

         19             MR. COSTON:  MAY IT PLEASE THE COURT.  BILL COSTON

         20   FROM VENABLE, BAETJER, HOWARD & CIVILETTI FOR COMPAQ

         21   COMPUTER CORPORATION.

         22             COMPAQ, LIKE DELL, FILED A MOTION IN OCTOBER

         23   SEEKING TO HAVE CERTAIN SELECT DOCUMENTS PLACED UNDER SEAL

         24   AND RECEIVED ONLY IN CAMERA.  WE HAVE A SLIGHT TWIST ON OUR

         25   PRESENTATION, HOWEVER, YOUR HONOR.
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          1             SOME OF THE DOCUMENTS WE WISH KEPT UNDER SEAL ARE

          2   INTERNAL COMPAQ NEGOTIATING STRATEGIES FOR HOW TO GET THE

          3   BEST DEAL WITH MICROSOFT.  PART OF OUR INTEREST HERE, WHILE

          4   WE VIEW MICROSOFT AS AN IMPORTANT STRATEGIC PARTNER, IS WE

          5   ALSO DON'T WANT THEM TO KNOW HOW WE DECIDE TO FORM A

          6   NEGOTIATING STRATEGY WITH THEM.  THESE ARE DOCUMENTS THAT

          7   ARE CURRENT, LATE '97 THROUGHOUT LATE 1998.

          8             IN ADDITION, OUR PRICING INFORMATION, WE SUBMIT,

          9   IS PROPRIETARY AND, MORE IMPORTANT, WHAT COMPAQ HAS AGREED

         10   TO DO IN THE FORM OF MARKETING INITIATIVES AND JOINT-VENTURE

         11   ACTIVITIES WITH MICROSOFT TO EARN ANY PRICE CONCESSIONS

         12   WHICH WE MAY BE ABLE TO OBTAIN THROUGH NEGOTIATION.

         13             I WAS DISTURBED, YOUR HONOR, TO READ IN THIS

         14   MORNING'S WALL STREET JOURNAL THAT SOME OF THE TOPICS THAT

         15   ARE THE SUBJECT OF OUR MOTION FOR PROTECTIVE ORDER HAVE BEEN

         16   ADDRESSED BY, QUOTE, PERSONS CLOSE TO THE CASE.  I WOULD

         17   LIKE TO THINK THAT THAT IS NO ONE IN THIS COURTROOM, BUT I

         18   AM CONCERNED THAT IT IS A TOPIC THE PRESS IS VITALLY

         19   INTERESTED IN.  IT IS A TOPIC THAT SOMEONE IS WILLING TO

         20   TALK TO THE PRESS ABOUT, EVEN THOUGH YOUR HONOR HASN'T RULED

         21   YET ON THE MOTION FOR IN CAMERA TREATMENT.

         22             WE HAVE 16 DOCUMENTS THAT WE HAVE AGREED IN PART

         23   WITH THE GOVERNMENT AND DISAGREED IN PART.  AND THE SUBJECTS

         24   OF THOSE DOCUMENTS THAT REMAIN IN DISPUTE ARE OUR INTERNAL

         25   NEGOTIATING STRATEGY WITH MICROSOFT, CERTAIN CURRENT MARKET
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          1   INITIATIVES AND PRICE TERMS IN THE BROADEST SENSE.

          2             THE GOVERNMENT IS WILLING TO KEEP IN CAMERA THE

          3   EXACT PRICE, BUT HAS NOT SO FAR BEEN WILLING TO KEEP

          4   CONFIDENTIAL THE CONTEXT IN WHICH THAT PARTICULAR PRICE

          5   APPEARS.

          6             WHAT I WOULD PROPOSE, YOUR HONOR, RATHER THAN A

          7   DOCUMENT-BY-DOCUMENT REVIEW, WE WOULD BE HAPPY TO SUBMIT ALL

          8   16 TO YOUR LAW CLERK FOR THE COURT'S EXAMINATION.  I

          9   HEARTILY ASK THE COURT TO CLOSE THE COURTROOM NOW TO GO

         10   THROUGH THE DOCUMENTS, BUT WE DO STILL HAVE A CURRENT ISSUE

         11   WITH RESPECT TO 16 DOCUMENTS THAT THE GOVERNMENT HAS ONLY

         12   AGREED IN PART ON AND RELATE TO THESE TOPICS OF NEGOTIATING

         13   STRATEGY, MARKET INITIATIVES AND THE CONTEXT OF A PRICE

         14   CONCESSION.

         15             I WOULD BE HAPPY TO ANSWER ANY QUESTIONS YOUR

         16   HONOR MAY HAVE.

         17             THE COURT:  INCIDENTLY, MR. MILLER, DO YOU HAVE AN

         18   IDEA OF THE NUMBER OF DOCUMENTS INVOLVED IN DELL'S MOTION?

         19             MR. MILLER: THERE WERE SEVEN DOCUMENTS THAT WERE

         20   SUBJECT TO OUR MOTION, BUT WE HAVE RESOLVED THE ENTIRETY OF

         21   OUR DISAGREEMENTS WITH THE GOVERNMENT.

         22             AS TO THE DOCUMENTS THAT WERE SUBJECT TO OUR

         23   MOTION, THOSE INCLUDE CERTAIN OF THE MICROSOFT-DELL LICENSE

         24   AGREEMENTS, AND WE REDACTED THE PRICING-AND-ROYALTY

         25   INFORMATION.  THE GOVERNMENT AGREED WITH THAT.
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          1             THE REASON I AM HERE TODAY -- I BELIEVED, AS OF

          2   THE TIME WE REACHED AGREEMENT, THAT THERE WAS NO NEED FOR ME

          3   TO COME HERE AND ARGUE.  THE REASON I CAME HERE TODAY IS

          4   BECAUSE THE GOVERNMENT  --

          5             THE COURT:  IS TO PRESERVE THE REDACTIONS, IS THAT

          6   CORRECT?

          7             MR. MILLER:  I WANT TO PRESERVE THE REDACTIONS AND

          8   I UNDERSTAND THAT THE SAME INFORMATION HAS NOW BEEN MOVED

          9   OVER INTO THE PROFESSOR FISHER CHARTS AND TESTIMONY, AND I

         10   DON'T WANT THAT INFORMATION TO BECOME PUBLIC AS PART OF HIS

         11   TESTIMONY.

         12             THE COURT:  THANK YOU.

         13             MR. WARDEN?

         14             MR. WARDEN:  THANK YOU, YOUR HONOR.

         15             YOUR HONOR, I THINK THE AREA OF DISAGREEMENT

         16   BEFORE THE COURT IS EXTREMELY NARROW ITSELF.  I WILL SAY I

         17   THINK THERE IS NO BASIS, AS WE HAVE SAID IN OUR WRITTEN

         18   SUBMISSION, FOR GRANTING THE MEDIA MOTION TO INTERVENE,

         19   WHICH YOUR HONOR HAS CONSIDERED AND REJECTED ON A PRIOR

         20   OCCASION.

         21             GOING TO THE QUESTION OF WHAT SHOULD BE RECEIVED

         22   IN A SEALED COURTROOM, THERE DOESN'T SEEM TO BE ANY DISPUTE

         23   AMONG THE PARTIES, THE THIRD PARTIES, OR THE MEDIA, FOR THAT

         24   MATTER, AS TO THE CONCEPT.  IT'S ONLY THE IMPLEMENTATION OF

         25   THE CONCEPT.
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          1             I THINK YOUR HONOR HAS PLENTY OF AUTHORITY UNDER

          2   THE CASES TO MAKE THAT DETERMINATION THROUGH WHATEVER MEANS

          3   YOUR HONOR CHOOSES TO MAKE IT.  I DON'T THINK A

          4   DOCUMENT-BY-DOCUMENT REVIEW IS REQUIRED.

          5             I THINK THERE IS NO SUGGESTION ON THE PART OF ANY

          6   ONE THAT CONCLUSORY TESTIMONY FROM PROFESSOR FISHER SHOULD

          7   BE WITHHELD FROM THE PUBLIC RECORD.  WE DISAGREE WITH A

          8   NUMBER OF PROFESSOR FISHER'S APPARENT CONCLUSIONS, BUT WE

          9   INTEND TO DEAL WITH THOSE ON CROSS-EXAMINATION AND IN OUR

         10   OWN ECONOMIC EVIDENCE.

         11             THERE ALSO IS ACCEPTANCE BY THE GOVERNMENT -- AND

         12   THERE HAS BEEN ALL ALONG, WHICH IS WHY WE HAVEN'T FILED ANY

         13   MOTION UNTIL TODAY -- WITH RESPECT TO THE CONFIDENTIALITY OF

         14   PARTICULAR PRICES AND THE FACT THAT THEY MEET THE TEST

         15   ESTABLISHED IN THE CASES FOR RECEPTION IN CAMERA.

         16             THE ONLY ISSUE REALLY BEFORE THE COURT IS WHETHER

         17   A SERIES OF GOVERNMENT DOCUMENTS -- I MEAN I CAN'T SPEAK AS

         18   TO COMPAQ, BECAUSE I AM NOT SURE WHAT COMPAQ DOCUMENTS ARE

         19   IN QUESTION, BUT WITH RESPECT TO PROFESSOR FISHER'S EXHIBITS

         20   THAT WE HAVE RECEIVED -- PROPOSED EXHIBITS -- THE ISSUE IS

         21   WHETHER DOCUMENTS THAT REFER TO COMPANY A, COMPANY B AND SO

         22   ON, AND INSTEAD OF USING NAMES, THAT USE DEVIATIONS BY

         23   PERCENTAGE FROM BASE-PRICE LINES, WHICH CAN EASILY BE

         24   EXTRAPOLATED FROM INFORMATION THAT EITHER IS GENERALLY KNOWN

         25   OR HAS APPEARED IN THE MEDIA RECENTLY, IS SUFFICIENT
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          1   PROTECTION, AND WE RESPECTFULLY SUBMIT IT IS NOT SUFFICIENT

          2   PROTECTION.

          3             IT MAY BE POSSIBLE, AFTER PROFESSOR FISHER

          4   TESTIFIES IN THE CLOSED COURT, THAT ADDITIONAL PORTIONS --

          5   THAT PORTIONS OF THAT TESTIMONY CAN BE MADE PUBLIC IN

          6   REDACTED FORM.  THAT'S A DECISION THAT CAN ONLY BE MADE

          7   AFTER YOUR HONOR HAS HEARD THE TESTIMONY AND COUNSEL HAVE

          8   HAD A CHANCE TO SEE THE TRANSCRIPT.

          9             THE COURT:  ALL RIGHT.

         10             MR. BOIES?

         11             MR. BOIES:  YOUR HONOR, I AGREE WITH MR. WARDEN

         12   THAT I THINK THERE IS GENERAL AGREEMENT ON WHAT THE LAW IS

         13   AND WHAT THE APPROPRIATE STANDARD IS FOR THE COURT TO APPLY.

         14             I THINK THAT THE ISSUE IS ONE OF IMPLEMENTATION.

         15   I THINK THAT IT IS IMPORTANT FOR THE OVERALL CONTINUITY OF

         16   PROFESSOR FISHER'S TESTIMONY THAT HE BE ABLE TO REFER TO

         17   CERTAIN CONCLUSIONS, FOR EXAMPLE, AS TO WHETHER THERE IS

         18   PRICE DISCRIMINATION OR THERE IS NOT, AND WHETHER THERE HAVE

         19   BEEN PRICE INCREASES, OR WHETHER THERE HAS NOT BEEN.

         20             WE AGREE THAT CURRENT PRICES FROM MICROSOFT TO

         21   PARTICULAR OEM'S ARE WITHIN THAT CATEGORY OF SENSITIVE

         22   COMMERCIAL INFORMATION THAT THE COURT OUGHT TO PROTECT.

         23             WHAT WE TRIED TO DO IS TO STRIKE A BALANCE, AND WE

         24   SUBMITTED TO MICROSOFT, FOR THEIR EXAMINATION, CERTAIN

         25   CHARTS THAT ARE ATTACHED TO THEIR MOTION.  AND THOSE CHARTS
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          1   REMOVED ANY IDENTIFICATION AS TO WHAT OEM GOT WHAT PRICE

          2   AND, INDEED, JUST TALKED ABOUT THE DEVIATIONS IN TERMS OF

          3   PERCENTAGES.  THOSE CHARTS ARE DESIGNED TO SHOW THE EXTENT

          4   OF THE PRICE INCREASE AND THE EXTENT OF THE PRICE

          5   DISCRIMINATION.

          6             THE COURT:  I THINK MR. WARDEN'S POSITION IS THAT

          7   ANY KNOWLEDGEABLE ANALYST IS GOING TO BE ABLE TO EXTRAPOLATE

          8   FROM THAT INFORMATION AND IDENTIFY THE ENTERPRISES INVOLVED.

          9             MR. BOIES:  WE DON'T THINK THAT IS RIGHT, YOUR

         10   HONOR, BUT THAT IS SOMETHING THAT IS COMMITTED TO THE SOUND

         11   DISCRETION OF THE COURT, AND WE THINK THAT BOTH SIDES AND

         12   ALL SIDES HAVE PROPERLY ARTICULATED THE APPROPRIATE

         13   STANDARD.

         14             THE COURT:  ALL RIGHT.  WHAT I PROPOSE TO DO AT

         15   THIS POINT IS TO CLOSE THE COURTROOM AND HAVE YOU MAKE A

         16   PROFFER AS TO WHAT THE TESTIMONY WILL BE AND WHAT THE

         17   EXHIBITS ARE.  THE PROCEEDINGS WILL AT THIS POINT BE SEALED.

         18             MR. MILLER AND MR. COSTON ARE GRANTED LEAVE TO

         19   REMAIN.

         20             MR. HOUCK:  YOUR HONOR, MAY I BE HEARD VERY

         21   BRIEFLY?  THE STATES ATTACH A VERY HIGH PRESUMPTION TO

         22   HAVING AN OPEN COURTROOM.  AND I WANT TO MAKE A PROCEDURAL

         23   SUGGESTION THAT PERHAPS ONE WAY THE COURT MIGHT CONSIDER

         24   PROCEEDING IS TO CLOSE THE COURTROOM, AND AFTER THE

         25   TESTIMONY IS RENDERED, FOR YOUR HONOR TO REVIEW THE
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          1   TRANSCRIPT, IN LIGHT OF WHAT THE ACTUAL TESTIMONY IS, AND

          2   MAKE A DETERMINATION WHAT SHOULD REMAIN SEALED AND WHAT

          3   MIGHT BE RELEASED TO THE PRESS.

          4             THE COURT:  THAT IS A VERY TENABLE SUGGESTION.  I

          5   WILL TAKE THAT UNDER ADVISEMENT, BUT AT THIS POINT, I AM

          6   GOING TO CLOSE THE COURTROOM AND HAVE A PROFFER AS TO WHAT

          7   THE TESTIMONY WILL BE AND THE EXHIBITS THAT WILL BE OFFERED

          8   IN CONJUNCTION WITH IT.

          9             WE'LL STAND IN RECESS.

         10             (RECESS WAS TAKEN.)

         11             (AFTER RECESS.)

         12             (THE SEALED MATTER WAS FILED UNDER SEAL.)
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          1             THE COURT:  MR. LEVINE, I SUPPOSE YOU'RE THE POINT

          2   MAN FOR THE GENERAL PUBLIC.

          3             I HAVE, ON THE BASIS OF THE REPRESENTATIONS MADE

          4   TO ME, OR THE PROFFER MADE TO ME OF THE GOVERNMENT'S

          5   EVIDENCE AND ARGUMENTS OF COUNSEL ON THE MATTER, DETERMINED

          6   THAT THE TESTIMONY THAT IS PROPOSED THAT DR. FISHER GIVE AND

          7   THE EXHIBITS HE INTENDS TO RELY ON ARE, INDEED,

          8   CONFIDENTIAL, COMMERCIAL INFORMATION, THE DISCLOSURE OF

          9   WHICH WOULD PRESENT DANGER OF A CLEARLY DEFINED, SERIOUS

         10   COMMERCIAL INJURY TO BOTH THE DEFENDANT AND NON-PARTY

         11   MOVANTS FOR A PROTECTIVE ORDER.  THEREFORE, I WILL BE TAKING

         12   DR. FISHER'S TESTIMONY, AS TO THE SPECIFICS OF THESE

         13   EXHIBITS, IN CAMERA.

         14             I ALSO HAVE DETERMINED THAT I AM GOING TO FOLLOW

         15   MR. HOUCK'S SUGGESTION AND, AT THE CONCLUSION OF THE

         16   TESTIMONY, WHEN FURNISHED A TRANSCRIPT OF THE TESTIMONY

         17   TAKEN IN CLOSED SESSION, CAUSE A REDACTION TO BE MADE AND

         18   RELEASE AS MUCH OF IT ON THE PUBLIC RECORD AS I DEEM CAN BE

         19   DONE AT THIS TIME.

         20             I ALSO WANT TO MAKE CLEAR FOR ALL PARTIES THAT THE

         21   SEALING ORDER WILL REMAIN IN EFFECT FOR THE DURATION OF THIS

         22   CASE, BUT DOES NOT ENCOMPASS, ULTIMATELY, ANY DECISION THAT

         23   I RENDER, TO THE EXTENT THAT I FIND THAT THAT INFORMATION

         24   THAT WILL BE TAKEN UNDER SEAL IS A MATERIAL PART OF ANY

         25   DECISION THAT I RENDER AND MUST BE RELEASED ON THE PUBLIC
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          1   RECORD.

          2             WHAT I AM DOING IS RESERVING A RIGHT TO REVISIT

          3   THE ISSUE OF THE SEALING OF THIS INFORMATION AT THE

          4   CONCLUSION OF THE CASE.

          5             ALL RIGHT.  NOW THAT YOU HAVE ALL COME BACK IN, WE

          6   ARE PREPARED TO TAKE CERTAIN TESTIMONY IN CAMERA.

          7             WHAT'S YOUR PLEASURE?  DO YOU WANT TO DO THAT NOW,

          8   OR DO YOU WANT TO DO THAT AFTER LUNCH?

          9             MR. BOIES:  MAY I JUST CONSULT WITH MR. WARDEN,

         10   YOUR HONOR?

         11             THE COURT:  SURE.

         12             (COUNSEL CONFERRING.)

         13             MR. BOIES:  YOUR HONOR, I THINK THERE IS A

         14   CONSENSUS THAT WE SHOULD GO NOW SO THAT THE THIRD-PARTY

         15   COUNSEL CAN DEPART.  AND SINCE WE'RE NOT GOING TO BE HAVING

         16   ANY TIME BETWEEN THE END OF THIS AND THE LUNCHEON BREAK, THE

         17   PUBLIC COULD JUST COME BACK AFTER LUNCH.  THEY WOULDN'T HAVE

         18   TO WAIT AROUND WHILE WE'RE DOING IT.

         19             THE COURT:  OKAY. ALL RIGHT.  WE'LL TAKE A BRIEF

         20   RECESS WHILE THE COURTROOM IS CLEARED AND THEN TAKE THE

         21   TESTIMONY.

         22             (A RECESS WAS TAKEN.)

         23             (THE SEALED MATTER WAS FILED UNDER SEAL.)

         24
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          1                     CERTIFICATE OF REPORTER

          2        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO

          3   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.
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