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          1                       P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION AND CIVIL

          4   ACTION 98-1233, STATE OF NEW YORK, ET AL., VERSUS MICROSOFT

          5   CORPORATION.

          6             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          7   THE PLAINTIFFS.

          8             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          9   WILLIAM NEUKOM FOR THE DEFENDANT.

         10             THE COURT:  COUNSEL, BEFORE WE GET STARTED, I

         11   THOUGHT I WOULD CALL YOUR ATTENTION TO A NEWS ITEM THAT WAS

         12   CALLED TO MY ATTENTION RECENTLY, AND I JUST PASS IT ON TO

         13   YOU.  IT'S DATED DECEMBER 17TH AND IT'S ENTITLED "SERENITY

         14   IN THE MIDST OF MADNESS."

         15             "IN THE WAKE OF THE FEDERAL ANTITRUST SUIT AGAINST

         16   MICROSOFT, SONY HAS ANNOUNCED ITS OWN COMPUTER OPERATING

         17   SYSTEM NOW AVAILABLE ON ITS HOT NEW PORTABLE P.C. CALLED THE

         18   VAIO.

         19             "INSTEAD OF PRODUCING THE CRYPTIC ERROR MESSAGES

         20   CHARACTERISTIC OF MICROSOFT'S WINDOWS, SONY'S CHAIRMAN, ASAI

         21   TAWARA, SAID, QUOTE, `WE INTEND TO CAPTURE THE HIGH GROUND

         22   BY PUTTING A HUMAN, JAPANESE FACE ON WHAT HAS BEEN, UNTIL

         23   NOW, AN OPERATING SYSTEM THAT REFLECTS WESTERN CULTURAL

         24   HEGEMONY.  FOR EXAMPLE, WE HAVE REPLACED THE USUAL

         25   IMPERSONAL AND UNHELPFUL MICROSOFT ERROR MESSAGES WITH OUR
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          1   OWN JAPANESE HAIKU POETRY.'

          2             THE CHAIRMAN WENT ON TO GIVE EXAMPLES OF SONY'S

          3   NEW ERROR MESSAGES.

          4             CHAOS REIGNS WITHIN.

          5             REFLECT, REPENT AND REBOOT.

          6             ORDER SHALL RETURN.

          7             FIRST SNOW, THEN SILENCE.

          8             THIS THOUSAND DOLLAR SCREEN DIES

          9             SO BEAUTIFULLY.

         10             WINDOWS NT CRASHED.

         11             I AM THE BLUE SCREEN OF DEATH.

         12             NO ONE HEARS YOUR SCREAMS.

         13             THREE THINGS ARE CERTAIN:

         14             DEATH, TAXES, AND LOST DATA.

         15             GUESS WHICH HAS OCCURRED."

         16             THIS ONE, I THINK, IS MY FAVORITE.

         17             "OUT OF MEMORY.

         18             WE WISH TO HOLD THE WHOLE SKY,

         19             BUT WE NEVER WILL."

         20             ALL RIGHT, MR. LACOVARA.  YOU MAY PROCEED.

         21             MR. LACOVARA:  YOU'VE MADE ME A TOUGH ACT TO

         22   FOLLOW, YOUR HONOR.

         23             (FRANKLIN FISHER, PLAINTIFF'S WITNESS, PREVIOUSLY

         24   SWORN.)

         25                   CROSS EXAMINATION (CONTINUED.)
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          1   BY MR. LACOVARA:

          2   Q.  GOOD MORNING, DR. FISHER.

          3   A.  GOOD MORNING, MR. LACOVARA.

          4   Q.  I ASKED YOU AT THE END OF THE DAY A SERIES OF QUESTIONS

          5   AND ASKED IF YOU WOULD SPEND SOME TIME OVER LAST EVENING

          6   GATHERING UP THE DATA OR INFORMATION THAT YOU HAD IN YOUR

          7   POSSESSION AT THE TIME YOU TENDERED YOUR WRITTEN DIRECT

          8   TESTIMONY THAT WOULD RESPOND TO THE QUESTIONS OR PROVIDE THE

          9   INFORMATION I REQUESTED.

         10             DID YOU HAVE AN OPPORTUNITY TO LOOK AT -- TO

         11   CONSIDER THE SIX QUESTIONS I ASKED AND TO GATHER WHATEVER

         12   DATA YOU HAD PRIOR TO SUBMITTING YOUR TESTIMONY?

         13   A.  I DID, BUT I MAY HAVE MISUNDERSTOOD, BECAUSE I HAVE

         14   INCLUDED IN THE DOCUMENTS I'VE GATHERED THE DIRECT TESTIMONY

         15   IN THIS TRIAL OF OTHER PEOPLE.

         16   Q.  FAIR ENOUGH.  SO YOU INCLUDED OTHER THINGS THAT HAD BEEN

         17   SAID PRIOR TO THE TIME YOU TOOK THE STAND FOR YOUR

         18   CROSS-EXAMINATION?

         19   A.  YES.

         20   Q.  OKAY.  SHALL WE REVIEW THE QUESTIONS?  THE FIRST

         21   QUESTION I ASKED WAS, CAN YOU TELL ME THE FRACTION OR

         22   PERCENTAGE OF OEM SALES THAT ARE ACCOUNTED FOR BY OEM'S WHO,

         23   FIRST OF ALL, CARRY NETSCAPE BROWSING SOFTWARE ON THE

         24   DESKTOP?

         25   A.  WELL, IF YOU DON'T MIND, I WOULD BE HAPPIER ANSWERING
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          1   ALL THREE PARTS OF THE FIRST QUESTION TOGETHER.

          2   Q.  CERTAINLY, SIR.  AND THE OTHER TWO PARTS WERE -- FIRST

          3   WAS "CARRY THE NETSCAPE BROWSING SOFTWARE ON THE DESKTOP";

          4   SECOND WAS "ELSEWHERE ON THE MACHINE, THE START MENU OR SOME

          5   OTHER PLACE"; AND THE THIRD WAS "SHIPPING THE BROWSING

          6   SOFTWARE IN THE BOX WITH THE MACHINE ON A SEPARATE CD-ROM."

          7   A.  YES.  AND I'VE BEEN ABLE TO OBTAIN AN UPPER BOUND

          8   APPROXIMATION FOR SOME OF THOSE NUMBERS, BUT IT'S NOT

          9   REMARKABLY EASY.  I CAN TELL YOU THE GENERAL CONCLUSION

         10   FIRST AND THEN, IF YOU WISH, I WILL DISCUSS THE WAY I GOT

         11   THERE.

         12   Q.  CERTAINLY.

         13   A.  OKAY.  AND I SHOULD MENTION, BY THE WAY, BEFORE I START

         14   THAT I TAKE THE -- I'M TAKING THE EXPRESSION "CARRY

         15   ELSEWHERE IN THE MACHINE" NOT TO INCLUDE THE -- AT LEAST THE

         16   POSSIBILITY THAT THEY CARRY SOME OUTSIDE VENDOR'S

         17   APPLICATION, AND THAT APPLICATION, IN TURN, SOMEWHERE

         18   CARRIES NETSCAPE.

         19   Q.  THAT IS AN APPROPRIATE EXCLUSION.

         20   A.  OKAY.  NOW, WE HAD SOME INFORMATION ON WHO CARRIES

         21   NETSCAPE, BUT IN MANY CASES, WHEN AN OEM CARRIES NAVIGATOR,

         22   THEY ONLY CARRY IT ON ONE OR A FEW LINES -- SOMETIMES THEY

         23   ARE MINOR LINES -- AND FIGURES AREN'T AVAILABLE ON THE

         24   PROPORTION OF THE OEM SALES FOR WHICH THOSE LINES ACCOUNT,

         25   SO THAT ONE OF THE THINGS I'VE DONE -- AND I'LL GET TO IT --
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          1   IS TO ASK WHAT WOULD BE THE ANSWER TO THE QUESTION, IF FOR

          2   EACH OEM THAT CARRIES NETSCAPE AT ALL IN ONE OF THESE

          3   MANNERS, YOU ASSUMED THAT IT WAS CARRIED ON ALL THE

          4   MACHINES.

          5             AND EVEN IF YOU DO THAT, THE ANSWER TO THE FIRST

          6   QUESTION IS OBVIOUS.  THE FRACTION OF ALL OEM SALES

          7   ACCOUNTED FOR BY MACHINES THAT FEATURE NAVIGATOR ON THE

          8   DESKTOP, INDEED AS IE IS ALWAYS -- ALMOST ALWAYS FEATURED --

          9   APPEARS TO BE EXTREMELY SMALL, WAY UNDER 1 PERCENT.  I WILL

         10   COME TO THAT.

         11   Q.  YOU WOULD SAY 1 PERCENT.  NOW, LET ME ASK YOU A

         12   QUESTION.  HAD YOU DONE THIS CALCULATION PRIOR TO LAST

         13   NIGHT?

         14   A.  HAD I DONE IT EXPLICITLY PRIOR TO LAST NIGHT?

         15   Q.  YES.

         16   A.  NO.

         17   Q.  OKAY.  AND CAN YOU TELL ME HOW YOU CONCLUDED THAT IT WAS

         18   WAY UNDER 1 PERCENT?

         19   A.  YES.  AS I SAID, WE HAVE TO SNEAK UP ON THIS, IN PART.

         20   Q.  OKAY.  MAY I ASK ANOTHER QUESTION?

         21   A.  YES.

         22   Q.  ARE YOU AWARE THAT THE DEPARTMENT OF JUSTICE ASKED THE

         23   OEM'S TO PROVIDE DATA ON THEIR SHIPMENTS OF NETSCAPE

         24   BROWSING SOFTWARE?

         25   A.  I DON'T KNOW WHETHER THEY DID OR NOT.
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          1   Q.  OKAY.  PLEASE CONTINUE.

          2   A.  OKAY.  IN THE FIRST PLACE, WHAT'S THE GENERAL SITUATION?

          3   OKAY.  BARKSDALE TESTIFIED THAT NETSCAPE HAS VERY -- HAS

          4   LIMITED DISTRIBUTION AGREEMENTS WITH OEM'S.  SOLNIK OF

          5   SOUTHWESTERN BELL SAID THAT ALTHOUGH SOUTHWESTERN BELL

          6   INTERNET SERVICES HAD DECIDED TO ENTER INTO AN AGREEMENT

          7   WITH NETSCAPE IN '96 -- HE SAID THAT BUNDLING OF NETSCAPE

          8   SOFTWARE THROUGH OEM'S WAS AN IMPORTANT CONSIDERATION, BUT

          9   HE NOTES THAT SINCE THE TIME THAT AGREEMENT WAS ENTERED,

         10   NETSCAPE HAS NOT BEEN ABLE TO BECOME BUNDLED ON AS MANY

         11   COMPUTERS AS ORIGINALLY FORECASTED.

         12   Q.  DR. FISHER, I DON'T MEAN TO INTERRUPT YOU, BUT THE

         13   QUESTION WAS THE DATA YOU HAD -- THE QUESTION IS NOT TO DO

         14   WHAT YOU DID IN YOUR TESTIMONY, WHICH IS QUOTE SOME

         15   DEPOSITIONS THAT GIVE GENERAL PROPOSITIONS.  I JUST WOULD

         16   LIKE THE DATA IN THE RECORD, SIR, IF YOU COULD.

         17             YOUR COUNSEL IS FREE ON REDIRECT TO ASK YOU FOR

         18   THE MORE ATMOSPHERIC INFORMATION THAT YOU MAY HAVE FROM

         19   VENDORS OF ISP'S.

         20   A.  WELL, I'LL TRY.  THERE ARE, SO FAR AS I KNOW, TWO

         21   SOURCES IN THE RECORD ON WHO CARRIES IT.  DO YOU CONSIDER

         22   THAT ATMOSPHERIC OR AM I PERMITTED TO GIVE THAT?

         23   Q.  IF IT LEADS TO DATA ANALYSIS YOU HAD DONE AT THE TIME

         24   YOU BEGAN YOUR CROSS-EXAMINATION, THEN YOU'RE FREE TO

         25   TESTIFY TO IT.
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          1   A.  I ALREADY TOLD YOU I HADN'T -- EXCEPT TO KNOW THAT IT

          2   WAS SMALL -- I HAD NOT CALCULATED THE UPPER BOUNDS I AM

          3   ABOUT TO GIVE YOU.

          4   Q.  OKAY.  WELL, THEN I'M PREPARED TO MOVE ON.

          5   A.  YOU ARE?

          6   Q.  INDEED I AM.

          7   A.  IT IS WELL -- IT IS VERY, VERY, VERY LOW.  THAT'S WHAT I

          8   SAID IN MY TESTIMONY, AND THAT'S WHAT THE QUANTITATIVE

          9   NUMBERS YOU ASKED ME FOR SHOW.  I GATHER YOU DON'T WANT TO

         10   HEAR IT.

         11   Q.  NO, DR. FISHER.  THE QUESTION WAS THE WORK YOU HAD DONE

         12   AT THE TIME YOU TOOK THE STAND.

         13   A.  I DON'T THINK THAT WAS THE QUESTION.

         14   Q.  I HAVE YOUR TESTIMONY HERE FROM YESTERDAY.  WE DON'T

         15   NEED TO QUARREL.  YOUR COUNSEL, MR. BOIES, IS PERFECTLY ABLE

         16   TO ELICIT THIS.  IF YOU FEEL YOU WANT TO GIVE IT TO THE

         17   COURT NOW, THAT'S FINE.

         18   A.  WELL, IT SEEMS TO ME APPROPRIATE.  WE'RE ON THE TOPIC.

         19   Q.  VERY WELL.  CONTINUE.

         20             THE COURT:  YOU MAY WITHDRAW THE QUESTION IF YOU

         21   WISH.

         22             MR. LACOVARA: I DON'T MEAN TO GET THE WITNESS

         23   AGITATED, YOUR HONOR.  IF HE FEELS HE WANTS TO DO IT NOW,

         24   IT'S PERFECTLY FINE WITH ME.

         25             THE COURT:  ASK HIM TO DO SO --
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          1             THE WITNESS:  MR. LACOVARA, IF I APPEAR AGITATED

          2   TO YOU, I APOLOGIZE.  EMPHATIC, I WOULD HAVE SAID.

          3   BY MR. LACOVARA:

          4   Q.  PLEASE.

          5   A.  THERE ARE, AS I SAID, TWO SOURCES IN THE RECORD AS TO

          6   WHO CARRIES NETSCAPE.  ONE IS THE TESTIMONY OF BARKSDALE,

          7   AND HE GIVES A LIST.

          8             THE SECOND IS A MICROSOFT DOCUMENT ENTITLED --

          9   WELL, IT'S CALLED "INTERNET BROWSER REPORT CARD."  IT'S

         10   DATED 1/22/98.  I CAN IDENTIFY IT BY BATES NUMBER IF YOU

         11   WANT.

         12   Q.  PRIOR TO LAST NIGHT, HAD YOU SEEN THAT DOCUMENT?

         13   A.  YES, I HAD.

         14   Q.  OKAY.

         15   A.  AND, BASICALLY, YOU PUT THESE THINGS TOGETHER AND IF YOU

         16   CATEGORIZE OEM'S -- THEY ARE SLIGHTLY DIFFERENT.  IF YOU

         17   CATEGORIZE OEM'S USING THE BARKSDALE DIRECT, YOU WILL FIND

         18   OEM'S CARRYING NAVIGATOR ON THE DESKTOP CONSISTS OF FUJITSU.

         19   OEM'S THAT CARRY NAVIGATOR ELSEWHERE ON THE MACHINE ARE IBM

         20   AND SONY.  OEM'S CARRYING NAVIGATOR IN THE BOX ARE GATEWAY

         21   AND NEC.

         22             NOW, THE MICROSOFT DOCUMENT DOESN'T TELL YOU WHERE

         23   THEY CARRY IT.  IT ONLY TELLS YOU WHETHER THEY CARRY IT.

         24   AND IT LISTS NAVIGATOR AVAILABLE, ALONG WITH IE, ON COMPAQ

         25   CONSUMER AND SMALL BUSINESS, FUJITSU CONSUMER AND SMALL
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          1   BUSINESS, SELECTED MODELS, HP ON WORKSTATIONS, AND IBM,

          2   CONSUMER AND SMALL BUSINESS AS PART OF THE IBM GLOBAL

          3   NETWORK KIT.  AND IT LISTS ONLY IE AS AVAILABLE ON BASICALLY

          4   EVERYTHING ELSE.

          5             NOW, ONE CAN START OFF BY ASKING, OKAY, IF FUJITSU

          6   IS THE ONLY ONE WHO CARRIES NAVIGATOR ON THE DESKTOP AND

          7   CARRIES IT ON SOME MACHINES, SUPPOSE ONE WERE TO MAKE THE

          8   CONSERVATIVE ASSUMPTION THAT FUJITSU CARRIES IT ON ALL

          9   MACHINES, AND THEN YOU CAN GET A SHOT AT WHAT FUJITSU'S

         10   SHARE OF SHIPMENTS ARE.

         11   Q.  IF I MAY INTERRUPT AGAIN, SIR, PRIOR TO LAST NIGHT, HAD

         12   YOU DONE ANY CALCULATION OF THE SHARE OF SHIPMENTS OF ANY

         13   OEM?

         14   A.  NO.  BUT I HAD SEEN THE DATA FROM WHICH IT COMES.

         15             MR. LACOVARA:  YOUR HONOR, I AM GOING TO ALLOW

         16   THIS TO -- IF IT'S OKAY WITH THE COURT -- TO MOVE TO

         17   REDIRECT, BECAUSE WHAT I ASKED THE WITNESS FOR -- AND I'M

         18   LOOKING AT YESTERDAY'S TRANSCRIPT -- WAS MATERIALS ON WHICH

         19   THE WITNESS HAD RELIED TO DATE.

         20             THE WITNESS:  BUT THESE ARE -- THIS IS MATERIAL ON

         21   WHICH I RELIED.

         22             THE COURT:  THAT'S WHAT HE SAID.

         23             THE WITNESS:  I DIDN'T MAKE THAT PARTICULAR

         24   CALCULATION, BUT I CERTAINLY RELIED ON IT, AND I CAN TELL

         25   YOU FOR WHAT I RELIED ON IT.
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          1             THE COURT:  YOU CAN WITHDRAW THE QUESTION IF

          2   YOU WISH.

          3             MR. LACOVARA:  I'M GOING TO WITHDRAW AND MOVE

          4   ALONG.

          5             THE COURT:  ALL RIGHT.

          6   BY MR. LACOVARA:

          7   Q.  THE SECOND QUESTION WAS THE QUANTITATIVE ANALYSIS YOU

          8   HAD PERFORMED PRIOR TO THE QUESTIONS YESTERDAY TO JUSTIFY

          9   YOUR CONCLUSION, AS EXPRESSED IN PARAGRAPH 128 EXPLICITLY,

         10   THAT MICROSOFT'S CONDUCT WOULD BE PROFITABLE ONLY IF IT

         11   INCLUDES THE GAINS FROM PRESERVING AND EXTENDING ITS

         12   MONOPOLY, I.E., THAT MICROSOFT CAN RECOUP ONLY IF IT

         13   SUCCEEDS IN WHAT YOU CALL ITS PREDATORY CONDUCT.

         14   A.  WELL, IF YOU'LL PARDON ME, THAT'S NOT THE SECOND

         15   QUESTION.  THE SECOND QUESTION IS RELATED TO THAT.  WHAT YOU

         16   ASKED WAS WHEN WILL MICROSOFT BEGIN RECOUPING FROM ALLEGED

         17   PREDATION AND HOW MUCH WILL IT RECOUP.

         18   Q.  AND HAD YOU DONE THAT ANALYSIS PRIOR TO LAST NIGHT?

         19   A.  I HAD CERTAINLY THOUGHT ABOUT IT, YES.

         20   Q.  HAD YOU DONE THE ANALYSIS AND WOULD YOU -- IF I HAD

         21   ASKED YOU THE QUESTION YESTERDAY, WOULD YOU HAVE A DATE FOR

         22   ME WHEN IT WOULD BEGIN AND HOW LONG IT WOULD TAKE TO RECOUP?

         23   A.  I WOULD HAVE HAD THE SAME ANSWER FOR YOU AS I HAVE

         24   TODAY --

         25   Q.  OKAY.
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          1   A.  -- EXCEPT THAT I WOULD HAVE HAD TO THUMB THROUGH A BUNCH

          2   OF MATERIALS FOR SOME OF THE NUMBERS.

          3   Q.  OKAY.  CAN YOU TELL ME WHAT YOUR ANSWER IS?

          4   A.  YES, I CAN.  IN THE FIRST PLACE, YOU HAVE TO UNDERSTAND

          5   WHAT THE QUESTION MEANS.  IN AN ORDINARY PREDATORY PRICING

          6   CASE -- MAYBE NO PREDATORY PRICING CASE IS TRULY ORDINARY --

          7   THERE IS A PREDATORY PRICE ON SOME PRODUCT.  IT'S SUPPOSED

          8   THE COMPETITION WILL THEN BE DRIVEN OUT AND THAT THERE WILL

          9   THEN BE A RECOUPMENT PHASE, TYPICALLY WHEN THE PRICE OF THAT

         10   PRODUCT GOES UP.  THAT'S NOT WHAT'S GOING ON HERE.

         11             WHAT'S GOING ON HERE IS THERE IS A PREDATORY PRICE

         12   ON A PRODUCT, BUT THE PURPOSE OF THE PREDATION IS TO PROTECT

         13   MICROSOFT'S OPERATING SYSTEM MONOPOLY, AND IN SOME SENSE

         14   MICROSOFT HAS ALREADY BEGUN TO RECOUP THAT, BECAUSE IT

         15   RECOUPS IT IN THE KNOWLEDGE THAT IT IS PROTECTING THE

         16   MONOPOLY.

         17             NOW, THERE IS ANOTHER VERSION TO THAT.  A

         18   DIFFERENT WAY TO GET AT THAT IS TO ASK IF MICROSOFT HAD NOT

         19   DONE THIS, WHEN WOULD THE MONOPOLY PROFITS HAVE BEGUN TO

         20   DISAPPEAR?  AND IN ONE SENSE WE WILL NEVER KNOW FOR SURE THE

         21   ANSWER TO THAT -- THERE'S NO CALCULATION THAT REALLY CAN BE

         22   MADE -- BECAUSE WE DON'T HAVE A WORLD IN WHICH MICROSOFT

         23   DIDN'T TAKE THE ACTIONS THAT IT TOOK.  AND WE DON'T ACTUALLY

         24   KNOW WHAT WOULD HAVE HAPPENED TO NETSCAPE'S BROWSER AND TO

         25   JAVA AND HOW THEY WOULD OR WOULD NOT HAVE DEVELOPED INTO AN
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          1   ALTERNATIVE PLATFORM AND WHEN THAT WOULD HAVE HAPPENED.

          2             ALL WE REALLY CAN KNOW ABOUT IS WHETHER MICROSOFT

          3   THOUGHT THAT IT WAS WORTH UNDERTAKING THESE ACTIONS, AND

          4   SPENDING QUITE A LOT OF MONEY TO DO IT, IN ORDER TO PROTECT

          5   ITSELF AGAINST THE THREAT.  AND THE ANSWER TO THAT IS

          6   PLAINLY "YES."

          7             THERE IS A LOT OF TESTIMONY, WHICH NO DOUBT YOU DO

          8   NOT WISH ME TO READ, CONCERNING HOW, IF WE DON'T DO THIS --

          9   THIS IS NOT A PROFITMAKER, BUT IF WE DON'T DO THIS, WE LOSE

         10   THE DESKTOP, AND GOING ON AND ON ABOUT THAT.

         11             AS TO THE AMOUNT, MICROSOFT EVIDENTLY THOUGHT IT

         12   WAS IMPORTANT ENOUGH TO SPEND HUNDREDS OF MILLIONS OF

         13   DOLLARS.

         14   Q.  NOW, LET ME ASK YOU -- THE QUESTION I ASKED YOU WAS THE

         15   QUANTITATIVE ANALYSIS.  HAVE YOU DONE ANY QUANTITATIVE

         16   ANALYSIS OTHER THAN -- I MEAN, READING MICROSOFT DOCUMENTS

         17   AND SAYING THE PHRASE "HUNDREDS AND HUNDREDS OF MILLIONS OF

         18   DOLLARS," YOU WOULD AGREE WITH ME IS NOT QUANTITATIVE

         19   ANALYSIS AS AN ECONOMIST WOULD USE THE TERM, CORRECT?

         20   A.  NO, I WOULD NOT AGREE WITH THAT.  HUNDREDS OF MILLIONS

         21   OF DOLLARS IS A QUANTITATIVE NUMBER, AND I CAN BE A LITTLE

         22   BIT MORE PRECISE THAN THAT.

         23   Q.  LET ME ASK YOU A QUESTION.  DID YOU -- YOU SAID

         24   MICROSOFT INCURRED AN OPPORTUNITY COST BECAUSE IT --

         25   ESSENTIALLY BECAUSE IT SHIPS ITS BROWSER AT NO ADDITIONAL
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          1   CHARGE, CORRECT?

          2   A.  MICROSOFT HAS INCURRED A NUMBER OF OPPORTUNITY COSTS.

          3   Q.  OKAY.

          4   A.  I PAUSE BECAUSE THAT'S NOT THE ONE I WAS THINKING OF

          5   WHEN YOU STARTED THE QUESTION.

          6   Q.  OKAY.  MICROSOFT HAS INCURRED A NUMBER OF OPPORTUNITY

          7   COSTS.  DID YOU CALCULATE THOSE OPPORTUNITY COSTS?  PLEASE

          8   ANSWER "YES" OR "NO," AND IF YOU NEED TO EXPLAIN, YOU CAN

          9   EXPLAIN AFTERWARDS.  DID YOU CALCULATE THE OPPORTUNITY

         10   COSTS?

         11   A.  I DON'T BELIEVE IT IS POSSIBLE TO GIVE A PRECISE

         12   QUANTITATIVE STATEMENT AS TO THOSE OPPORTUNITY COSTS.

         13   Q.  WHAT'S YOUR BEST ESTIMATE OF THE OPPORTUNITY COSTS?

         14   A.  MY BEST ESTIMATE IS THEY ARE SUBSTANTIAL AND NOTE THAT

         15   THEY ARE ABOVE THE AMOUNT OF MONEY THAT MICROSOFT SPENT IN

         16   THE DEVELOPMENT OF IE, WHICH WAS ALREADY IN THE HUNDREDS OF

         17   MILLIONS.

         18   Q.  NOW, WOULD YOU AGREE THAT IT IS APPROPRIATE, IF YOU ARE

         19   GOING TO CALCULATE AND TESTIFY ABOUT OPPORTUNITY COSTS, THAT

         20   YOU SHOULD ALSO INCLUDE ANY ADDITIONAL REVENUES THAT INURE

         21   TO MICROSOFT BECAUSE OF THE ACTIONS IT TAKES IN ASSOCIATION

         22   WITH INCURRING THOSE OPPORTUNITY COSTS?

         23   A.  ONE SHOULD DO THAT.  ONE SHOULD THEN SUBTRACT FROM THAT.

         24   THIS IS A LITTLE COMPLICATED.  ONE SHOULD THEN SUBTRACT FROM

         25   THAT THE PORTION OF THOSE REVENUES WHICH WOULD HAVE ACCRUED
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          1   TO MICROSOFT ANYWAY -- AND BY "ANYWAY," I MEAN IF IT HAD

          2   MERELY PRODUCED A BROWSER AND PRICED IT.

          3   Q.  AND DID YOU DO THAT -- PERFORM THAT EXERCISE, SIR?

          4   A.  I DON'T THINK IT'S POSSIBLE TO PERFORM THAT EXERCISE.

          5   Q.  OKAY.

          6   A.  I DO KNOW THERE IS NOT A HINT IN CONTEMPORANEOUS

          7   MICROSOFT DOCUMENTS THAT THAT'S WHAT THEY WERE THINKING

          8   ABOUT IN TERMS OF THOSE REVENUES.  THAT APPEARS TO HAVE BEEN

          9   INVENTED IN THE MIDDLE OF THIS TRIAL.

         10   Q.  OKAY.  WHO INVENTED IT, SIR, SINCE YOU SEEM TO HAVE A

         11   VIEW IT WAS INVENTED IN THE MIDDLE OF THE TRIAL?  CAN YOU

         12   TELL ME WHEN THE INVENTION OCCURRED?

         13   A.  SO FAR AS I KNOW, THERE WAS, UP TO THE BEGINNING OF THIS

         14   TRIAL -- I MAY BE WRONG ABOUT THIS -- BUT SO FAR AS I KNOW,

         15   THERE ARE NO MICROSOFT DOCUMENTS THAT SAY WE'RE DOING THIS

         16   IN ORDER TO GET THE ALTERNATIVE -- THE ANCILLARY REVENUES.

         17   THE DOCUMENTS ARE FULL OF STATEMENTS ABOUT WE'RE DOING IT TO

         18   PROTECT THE DESKTOP.

         19   Q.  THE DOCUMENTS THAT YOU HAVE SEEN ARE FULL OF IT?

         20   A.  YES.

         21   Q.  OKAY.  NOW, IF AOL SWITCHES TO NETSCAPE WEB BROWSING

         22   SOFTWARE AFTER THE EXPIRATION OF ITS CONTRACT WITH

         23   MICROSOFT -- PRIOR TO LAST EVENING, HAD YOU CALCULATED WHAT

         24   NETSCAPE'S WEB BROWSING -- SHARE OF THE WEB BROWSING

         25   SOFTWARE MARKET, AS YOU DEFINE THAT MARKET, WOULD BE?
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          1   A.  NO, BUT IT WAS EASY TO LOOK AT A DOCUMENT THAT WE'VE ALL

          2   SEEN AND GET AN ESTIMATE OF IT.

          3   Q.  AND YOU PERFORMED THAT EXERCISE LAST NIGHT?

          4   A.  YES.

          5   Q.  AND CAN YOU TELL ME WHAT YOU --

          6   A.  IT WAS PERFORMED UNDER MY INSTRUCTION, LET'S SAY.

          7   Q.  CERTAINLY.

          8   A.  I WORK IN THE DAYTIME MOSTLY.

          9   Q.  AND YOU DID WHATEVER YOU THOUGHT WAS APPROPRIATE TO

         10   VERIFY THE CALCULATION, I TAKE IT?

         11   A.  YES.

         12   Q.  CAN YOU TELL ME WHAT THE FIGURE IS?

         13   A.  I CAN, ALTHOUGH I WANT TO POINT OUT THAT I REGARD IT AS

         14   MOST UNLIKELY THAT THAT'S GOING TO HAPPEN.  AOL SHOWS NO

         15   SIGN OF WANTING TO DO THAT NOW, AND THE FACT THAT IT'S

         16   ARBITRARY THAT THE CONTRACT EXPIRES IN 2001.  IF MICROSOFT

         17   WANTED TO RENEW IT, PRESUMABLY AOL WOULD.

         18   Q.  WITH THAT PREFACE, CAN I GET AN ANSWER TO MY QUESTION?

         19   A.  YES.  I CAN ANSWER THIS IN TWO FORMS.  I THINK THE

         20   IMPORTANT FORM IS TO OBSERVE THAT THE ESTIMATE I'VE BEEN

         21   ABLE TO COME UP WITH SUGGESTS THAT NETSCAPE'S MARKET SHARE

         22   IN 2001 WOULD BE AFFECTED BY NO MORE THAN 1 OR 2 PERCENTAGE

         23   POINTS.

         24             THE ACTUAL VALUE OF THAT FROM THE DOCUMENT THAT

         25   I'M LOOKING AT DEPENDS ON THE WAY IN WHICH YOU COUNT -- AND
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          1   THE VALUE OF THE SHARE, WITH OR WITHOUT AOL, RANGES FROM

          2   ABOUT 32 TO 40 PERCENT.

          3   Q.  AND YOUR TESTIMONY IS THAT NETSCAPE WOULD GAIN 1 OR 2

          4   MARKET SHARE POINTS?

          5   A.  YES, BASED ON MICROSOFT'S MARKET SHARE MODEL.

          6   Q.  OKAY.  AND CAN YOU TELL ME WHAT DOCUMENT YOU'RE

          7   REFERRING TO WHEN YOU SAY MICROSOFT'S MARKET SHARE MODEL?

          8   A.  YES.

          9   Q.  I THINK IT'S AN EXHIBIT IN EVIDENCE ALREADY.

         10   A.  YES, IT IS AN EXHIBIT IN EVIDENCE, BUT I DON'T HAVE THE

         11   EXHIBIT NUMBER RIGHT HERE.  I HAVE THE BATES NUMBER.

         12   Q.  IS IT THE ONE THAT WEB BROWSING VIEWER SHARE MODEL OR

         13   SOMETHING LIKE THAT?

         14   A.  SOMETHING LIKE THAT.

         15   Q.  OKAY.  I KNOW WHICH ONE YOU'RE TALKING ABOUT.  THANK

         16   YOU.

         17   A.  BY THE WAY, I HAVE IT RIGHT HERE.  I CAN LOOK IT UP IF

         18   YOU WANT TO BE --

         19   Q.  IF IT HAS AN EXHIBIT STICKER, IT WILL MAKE IT EASIER.

         20   A.  OKAY.  HANG ON.

         21   Q.  UNLESS POSSIBLY YOUR COUNSEL HAS IT CLOSER AT HAND.

         22   A.  HE CAN'T HAVE IT CLOSER AT HAND.  HE MIGHT BE ABLE TO

         23   FIND IT FASTER.

         24   Q.  MORE QUICKLY AT HAND.

         25   A.  NO.  I ONLY HAVE A PIECE OF IT.
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          1   Q.  OKAY.  I WILL JUST ASK YOUR COUNSEL AT THE BREAK.  WE

          2   SHOULDN'T TAKE THE TIME.

          3             THE FOURTH QUESTION I ASKED YOU YESTERDAY WAS

          4   WHAT, IN FACT, THE ADKNOWLEDGE DATA ON WHICH YOU'VE RELIED

          5   FOR YOUR MARKET SHARE ANALYSIS SAY THE SHARE OF AOL USERS

          6   WHO WERE NETSCAPE NAVIGATOR USERS WAS AT THE BEGINNING OF

          7   1997.

          8   A.  ACTUALLY, THAT'S AN EASIER QUESTION THAN THE ONE YOU

          9   ASKED.  YOU ASKED ME WHAT THE NUMBER OF AOL USERS WAS WHO

         10   USED NETSCAPE.

         11   Q.  OKAY.  I THOUGHT I ASKED YOU THE SHARE.

         12   A.  IF YOU ASKED ME THE SHARE, YOU WOULD HAVE SAVED US JUST

         13   A LOT OF TROUBLE.

         14   Q.  THAT'S CERTAINLY WHAT I THOUGHT I HAD ASKED.

         15   A.  OKAY.  ESTIMATED SHARE FROM ADKNOWLEDGE DATA IN JANUARY

         16   OF 1997 FOR NETSCAPE WAS 68 PERCENT.

         17   Q.  OKAY.  AND THAT NUMBER CAN'T BE RIGHT, CAN IT, SIR?

         18   A.  WHY NOT?

         19   Q.  DO YOU BELIEVE THAT SEVEN OUT OF TEN AOL USERS IN THE

         20   BEGINNING OF 1997 WERE USING NETSCAPE SOFTWARE AND NOT THE

         21   FREE BOOKLINK BROWSER THAT CAME WITH AOL?

         22   A.  I DON'T KNOW OF ANY OTHER SOURCE FOR THIS.

         23   Q.  OKAY.  SO ALL OF THOSE PEOPLE WHO WERE USING -- WHO ARE

         24   SUBSCRIBING TO AOL AND USING NETSCAPE SOFTWARE -- NAMELY

         25   SEVEN OUT OF TEN, ROUGH NUMBERS -- HAD CHOSEN NOT TO USE THE
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          1   BROWSER THEY GOT WITH THEIR AOL SUBSCRIPTION, CORRECT?

          2   A.  THAT'S THE SUGGESTION.  THAT'S BY USAGE, BY THE WAY.

          3   Q.  BY USAGE.  AND, PRESUMABLY, THE SAME THING COULD HAPPEN

          4   TODAY.  PEOPLE WHO LIKE NETSCAPE'S WEB BROWSING SOFTWARE

          5   BETTER THAN WHAT AOL WAS DISTRIBUTING COULD CHOOSE TO USE

          6   AOL'S WEB BROWSING SOFTWARE, CORRECT?

          7   A.  WELL, I DON'T THINK THAT'S -- THEY COULD.

          8   Q.  THEY COULD.

          9   A.  HOLD ON.  IF YOU LOOK AT THE TESTIMONY OF -- I DON'T

         10   REMEMBER WHO; IT'S SOMEBODY FROM AOL WHO WAS ASKED, WAS

         11   THERE LIKELY TO BE SWITCHING?  AND HE SAID "TODAY" -- THIS

         12   IS AFTER THE SO-CALLED FORCE-FEEDING OF IE -- HE SAID,

         13   "TODAY, NO," HE DIDN'T THINK THERE WAS.

         14   Q.  OKAY.  HOW MANY PEOPLE SWITCH BROWSERS?

         15   A.  I'M NOT SURE ANYBODY ACTUALLY KNOWS THE ANSWER TO THAT.

         16   THE MICROSOFT MODEL SUGGESTS ABOUT 5 PERCENT.

         17   Q.  AREN'T THERE FIRMS THAT ACTUALLY PERFORM ROUTINE

         18   SURVEYS -- NOT ZONA -- AND ASK BOTH USERS OF IE AND NETSCAPE

         19   NAVIGATOR HOW OFTEN THEY SWITCH BROWSERS?

         20   A.  I DON'T REMEMBER.  THERE MAY BE.

         21   Q.  DO YOU RECALL HAVING LOOKED AT ANY SUCH DATA BEFORE YOU

         22   PREPARED YOUR TESTIMONY OR BEFORE YOU PREPARED FOR

         23   CROSS-EXAMINATION?

         24   A.  I'M SORRY.  I DIDN'T MEAN TO CUT YOU OFF.  I HAVE LOOKED

         25   AT SURVEY DATA ON USERS AND SOME OF THOSE SURVEYS MAY, IN
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          1   FACT, HAVE CONTAINED SWITCHING ESTIMATES.

          2   Q.  NOW -- I'M SORRY.  WERE YOU FINISHED?

          3   A.  MOST OF THOSE WOULD HAVE BEEN BEFORE WINDOWS 98.

          4   Q.  THE NEXT QUESTION I ASKED YOU LAST NIGHT WAS THE NUMBER

          5   OF COPIES AND THE FRACTION OF NETSCAPE NAVIGATOR USERS

          6   WHO -- EXCUSE ME.  THE NUMBER AND FRACTION OF COPIES OF

          7   NETSCAPE SOFTWARE THAT WERE DISTRIBUTED FROM WHICH NETSCAPE

          8   ACTUALLY DERIVED SOME REVENUE, BOTH PRIOR TO AND IN THE YEAR

          9   FOLLOWING THE RELEASE OF WINDOWS 95.

         10   Q.  OKAY.

         11   A.  I DON'T THINK IN THAT FORM THAT IS A KNOWABLE NUMBER.

         12   WE KNOW THAT NETSCAPE EARNS SUBSTANTIAL REVENUES FROM THIS

         13   SOURCE, RISING TO A MAXIMUM OF ABOUT $60 MILLION A QUARTER.

         14   BUT EVEN NETSCAPE DOESN'T KNOW THE NUMBER OF COPIES FOR

         15   WHICH IT RECEIVED PAYMENT.  THAT'S IN THE BARKSDALE

         16   TESTIMONY.

         17   Q.  ALL RIGHT.  AND THE FINAL QUESTION I ASKED YOU WAS WHAT

         18   WAS YOUR CALCULATION -- WHAT CALCULATION HAD YOU PERFORMED

         19   PRIOR TO YOUR TESTIMONY AS TO THE ADDITIONAL COSTS THAT

         20   WOULD ALLEGEDLY BE INCURRED BY OEM'S THAT CHOSE TO SHIP

         21   NETSCAPE WEB BROWSING SOFTWARE IN ADDITION TO INTERNET

         22   EXPLORER.

         23   A.  WELL, I DON'T BELIEVE IT'S GOING TO BE POSSIBLE TO GIVE

         24   A QUANTITATIVE ANSWER TO THAT.  WE KNOW WHAT THE COSTS --

         25   WHAT KINDS OF COSTS THEY ARE AND WE KNOW THEY'RE
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          1   SUBSTANTIAL, BUT WE ALSO KNOW THAT OEM'S CHOOSE NOT TO DO

          2   THAT.  SO THERE IS NOT A LOT OF EXPERIENCE AS TO WHAT COSTS

          3   THEY INCURRED.

          4   Q.  AND YOU HAD PERFORMED NO CALCULATION OF WHAT THE

          5   INCREMENTAL COSTS WOULD BE, CORRECT?

          6   A.  I HAD DONE WHAT I JUST TOLD YOU.  NAMELY, I KNOW WHAT

          7   THE KINDS OF COSTS ARE.  I KNOW WHAT THE OEM'S SAY ABOUT IT,

          8   BUT IT'S NOT POSSIBLE TO GET A QUANTITATIVE ESTIMATE.

          9   Q.  WELL, IF WE CAN DO THEM ONE AT A TIME, CAN YOU TELL ME

         10   WHAT THE ADDITIONAL COSTS WOULD BE AT LEAST IN QUALITATIVE

         11   TERMS?

         12   A.  YES.  THERE ARE COSTS INVOLVED IN OBTAINING AND BUNDLING

         13   NAVIGATOR -- BEFORE -- OF COURSE, BEFORE NAVIGATOR WAS GIVEN

         14   AWAY FOR FREE, THAT WOULD HAVE INVOLVED A LICENSING

         15   COST, BUT IT STILL, ACCORDING TO MR. DECKER OF COMPAQ,

         16   INVOLVES TIME TO DO IT AND REAL ESTATE ON THE HARD DRIVE.

         17   Q.  OKAY.

         18   A.  THERE ARE THEN TESTING COSTS.

         19   Q.  NOW, LET ME ASK YOU A QUESTION.  I SAID I WANTED TO DO

         20   THEM ONE AT A TIME.

         21   A.  YES, BUT I THOUGHT YOU MEANT ONE CATEGORY AT A TIME.

         22   I'M EASY ABOUT THIS.

         23   Q.  OKAY.  TESTING COSTS.  WHAT ARE THE -- ARE THERE

         24   ADDITIONAL TESTING COSTS?  AREN'T THE TESTING COSTS OF

         25   PUTTING NAV, IF IE ISN'T THERE, ROUGHLY THE SAME AS THE
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          1   TESTING COSTS IF IE IS THERE NOW?

          2   A.  MR. KEMPIN TESTIFIED MICROSOFT HAS SOMETIMES GONE TO

          3   OEM'S AND ARGUED THEY SHOULDN'T INCUR EXTRA TESTING COSTS

          4   AND USER EDUCATION COSTS ASSOCIATED WITH DISTRIBUTING

          5   ANOTHER BROWSER.  AND HE SAYS, "THAT IS SOMETIMES SUCCESSFUL

          6   AS AN ARGUMENT."

          7   Q.  DO YOU KNOW IF IT'S RIGHT?  IT'S CERTAINLY SOMETHING

          8   THAT THE PERSON WHO IS TRYING TO SELL WINDOWS WOULD SAY.

          9   BUT DID YOU SEE WHETHER IT WAS RIGHT?

         10   A.  WELL, I DON'T HAVE SPECIFIC -- IT'S -- APPARENTLY

         11   SOMETIMES IT'S SUCCESSFUL IS AN ARGUMENT, SUGGESTING THAT

         12   OEM'S WHO WOULD HAVE TO THINK ABOUT IT, THOUGHT IT WAS

         13   RIGHT.  THAT'S WHAT I'VE GOT ON THAT.

         14   Q.  OKAY.  OTHER COSTS?

         15   A.  YES.  THERE ARE SUPPORT COSTS, PARTLY AS A POSSIBLE

         16   FUNCTION OF CUSTOMER CONFUSION.  THIS TURNS OUT -- THIS IS

         17   IN THE TERM OF SUPPORT CALLS.

         18   Q.  AND WHAT IS THIS CUSTOMER CONFUSION?

         19   A.  THERE ARE TWO BROWSERS ON THE DESKTOP.  CUSTOMERS MAY --

         20   OR AT LEAST SOME PEOPLE SAY -- BECOME CONFUSED AS TO WHICH

         21   ONE THEY'RE USING OR WHICH ONE THEY WANT TO USE.

         22   Q.  DO YOU BUY THAT ARGUMENT?

         23   A.  THE OEM'S APPEAR TO BUY IT.  THEY ARE THE ONES THAT

         24   COUNT.

         25   Q.  WHOSE OEM TESTIMONY ARE YOU QUOTING THERE?
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          1   A.  ON THIS -- RIGHT HERE, I HAVE BROWNRIGG.

          2   Q.  AND WHAT COMPANY DOES HE WORK FOR, SIR?

          3   A.  I JUST DON'T REMEMBER.

          4   Q.  WE HAVE A CONSENSUS IT'S GATEWAY.

          5   A.  GOOD.  I WILL GO WITH THE MAJORITY ON THAT.

          6   Q.  HOW MUCH ICONS ON THE GATEWAY DESKTOP TODAY TRIGGER

          7   BROWSERS?

          8   A.  AS FAR AS I KNOW, TYPICALLY ONLY ONE.

          9   Q.  WHAT ABOUT THE AOL ICON?

         10   A.  BUT THAT DOESN'T TRIGGER A BROWSER.  THAT TRIGGERS

         11   CONNECTION TO AOL.

         12   Q.  BUT PEOPLE CAN DISTINGUISH THE AOL ICON FROM THE

         13   INTERNET EXPLORER ICON, CAN'T THEY?

         14   A.  YES, BUT THEY'RE DOING SOMETHING DIFFERENT WITH IT.

         15   Q.  SO IT'S SORT OF WHAT THE USER THINKS THEY'RE DOING,

         16   WHETHER THEY'RE TRIGGERING AN ISP OR LAUNCHING A BROWSER,

         17   THAT AMELIORATES THIS CONFUSION PROBLEM THAT YOU JUST

         18   DESCRIBED?

         19   A.  YES.

         20   Q.  OKAY.  TELL ME WHAT OTHER COSTS YOU THINK ARE INCURRED?

         21   A.  OKAY.  THIS IS A SOMEWHAT RELATED ONE.  ROSE OF COMPAQ

         22   SAID THAT PUTTING MORE THAN ONE PRODUCT IN ANY SOFTWARE

         23   CATEGORY PUTS A GREATER COST BURDEN ON COMPAQ, ADDS MORE

         24   COMPLEXITY, CAUSES CONFUSION TO CUSTOMERS -- PARTICULARLY

         25   CONSUMER CUSTOMERS THAT DON'T HAVE ANY PERSONAL COMPUTING
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          1   EXPERIENCE -- AND SAYS THAT AS A RESULT OF COMPAQ'S FINDING

          2   THAT, THEY'VE DECREASED THE NUMBER OF APPLICATIONS IT LOADS

          3   TO CREATE -- I QUOTE -- "A MORE SIMPLIFIED PERSONAL COMPUTER

          4   TO THE CUSTOMER," END QUOTE, AND THAT -- SOME OF THESE ARE

          5   QUOTES AND SOME OF THESE ARE NOT -- I WILL JUST SUMMARIZE --

          6   TO MAKE IT EASIER FOR THE CONSUMERS, WHICH HAS RESULTED IN

          7   COMPAQ BEING THE LEADER IN THE CONSUMER MARKETPLACE.

          8             THAT SUGGESTS THAT IF THEY DIDN'T DO THAT, THEY

          9   MIGHT INCUR SOME LOST REVENUE.

         10   Q.  DR. FISHER, DO ANY OF THESE COSTS YOU'VE JUST DESCRIBED

         11   OR THIS TESTIMONY YOU'VE JUST DESCRIBED SUGGEST TO YOU THAT

         12   FROM THE OEM'S PERSPECTIVE, IT'S BOTH DESIRABLE AND

         13   EFFICIENT TO RECEIVE WEB BROWSING SOFTWARE INTEGRATED INTO

         14   THE OPERATING SYSTEM -- LET ME FINISH -- BECAUSE THERE'S NO

         15   ADDITIONAL TESTING COSTS, BECAUSE THEY ONLY HAVE TO TEST ONE

         16   SYSTEM, NOT TWO SYSTEMS, BECAUSE THEY DON'T HAVE THIS

         17   MULTIPLE ICON PROBLEM, BECAUSE IT'S LESS SOFTWARE AND LESS

         18   ROOM ON THE HARD DRIVE?  DOES ANY OF THAT SUGGEST TO YOU

         19   THAT IT MIGHT BE BETTER FROM AN OEM'S PERSPECTIVE?

         20   A.  WELL, LET ME GIVE YOU A COUPLE OF ANSWERS TO THAT.  IN

         21   THE FIRST PLACE, YOU'VE USED AGAIN THE TERM "INTEGRATION."

         22   AND I WANT TO EMPHASIZE INTEGRATION MEANS ONE OF TWO THINGS.

         23   I WANT TO KNOW WHICH WAY YOU'RE USING IT.

         24             ONE IS THE SEAMLESS OPERATION OF ONE PROGRAM WITH

         25   ANOTHER, AND THE OTHER IS THE SORT OF TIGHT WELDING OF CODE.
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          1   Q.  I DON'T BUY EITHER OF THOSE.

          2   A.  OKAY.

          3   Q.  LET'S JUST STICK WITH -- I'LL USE INTEGRATION, IN THIS

          4   CONTEXT ONLY, AS A SHORTHAND FOR THE DESIGN OF WINDOWS 98 AS

          5   IT CURRENTLY EXISTS.

          6   A.  I'M SORRY.

          7   Q.  WELL --

          8   A.  NO, NO, NO.  I HAVEN'T TOLD YOU WHAT I'M APOLOGIZING FOR

          9   YET.  I'M ANSWERING THE QUESTION.

         10   Q.  WITH AN APOLOGY; THAT'S TERRIFIC.

         11   A.  YES, YES.  I'M SORRY BECAUSE YOU'VE CALLED TO MIND A

         12   VERY PUNGENT QUOTE ON THIS.  THERE IS EVIDENCE IN THE RECORD

         13   THAT OEM'S WOULD, OTHER THINGS EQUAL, OFTEN PREFER TO OFFER

         14   A CHOICE OF BROWSERS.  NOW, IT MAY BE TRUE THAT IT'S EASIER

         15   FOR THE OEM'S IF THEY DON'T HAVE TO DO THAT.  AND IT MAY

         16   ALSO BE TRUE THAT IT WOULD BE EASIER FOR CONSUMERS IF THEY

         17   DIDN'T HAVE TO THINK ABOUT IT.  AND IF HENRY FORD HAD HAD A

         18   MONOPOLY, WE'D ALL BE DRIVING BLACK CARS.  THE CUSTOMER

         19   COULD HAVE ANY CAR HE WANTS SO LONG AS IT'S BLACK.  AND THAT

         20   MIGHT HAVE BEEN EASIER FOR CUSTOMERS.

         21             THE PUNGENT QUOTE -- AND I DO APOLOGIZE, BUT IT

         22   SEEMS IRRESISTIBLE.  IT'S THAT ACCORDING -- YOU KNOW,

         23   JACQUES BREL (PHONETICS) SAYS THAT THEY WANT TO COLOR THE

         24   WORLD THE COLOR OF GOOSE SHIT.  IF MICROSOFT FORCED UPON THE

         25   WORLD ONE BROWSER, THAT WOULD MAKE IT REALLY SIMPLE.  THAT'S
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          1   NOT WHAT COMPETITION IS ABOUT.  THAT'S NOT WHAT HELPING

          2   CONSUMERS IS ABOUT.  GIVING CHOICE IS WHAT COMPETITION IS

          3   ABOUT.

          4   Q.  NOW, YOU DO SEEM AGITATED, SIR.

          5   A.  I AM AGITATED.  I FEEL STRONGLY ON THIS POINT.

          6   Q.  IF I REPRESENTED TO YOU, SIR, THAT MORE THAN HALF OF ALL

          7   PEOPLE WHO BUY PERSONAL COMPUTERS TODAY HAVE A CHOICE OF

          8   BROWSERS, WOULD YOU AGREE?  WOULD ANYTHING YOU LOOKED AT

          9   SUPPORT THAT STATEMENT?

         10   A.  I DO NOT AGREE THAT THEY HAVE A REAL CHOICE OF BROWSERS.

         11   Q.  OKAY.

         12   A.  MICROSOFT HAS INFLUENCED THE CHOICE SO THAT THEY END UP

         13   IN ONE PLACE.

         14   Q.  OKAY.

         15   A.  AND WE'RE GOING TO LIVE IN A MICROSOFT WORLD, AND IT MAY

         16   BE A NICE WORLD, BUT IT'S NOT A COMPETITIVE WORLD, AND IT'S

         17   NOT A WORLD THAT'S ULTIMATELY CONSUMER-DRIVEN.

         18   Q.  OKAY.  DO YOU NEED A BREAK OR CAN WE CONTINUE?

         19   A.  HEY, MY BLOOD PRESSURE DOESN'T RISE DURING THESE.

         20   Q.  OKAY.  NOW, LET'S TURN TO A SUBJECT WE TALKED ABOUT A

         21   BIT YESTERDAY ON THE SUBJECT OF THIS APPLICATION'S BARRIER

         22   TO ENTRY.  AND IN THINKING ABOUT THAT SUBJECT, YOU TESTIFIED

         23   THAT FROM THE ANALYSIS AND THE WORK YOU'VE DONE, YOUR

         24   CONCLUSION WAS THAT APPLICATIONS DEVELOPERS WROTE TO THE

         25   MOST POPULAR OPERATING SYSTEM FIRST.
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          1   A.  YES.

          2   Q.  AND YOU BASED THAT ON SOME TESTIMONY THAT YOU READ IN

          3   THE RECORD FROM SOME SOFTWARE DEVELOPERS, RIGHT?

          4   A.  NOT JUST FROM SOFTWARE DEVELOPERS.

          5   Q.  AND FROM SOME ACADEMIC PAPERS THAT YOU'D CONSULTED?

          6   A.  WELL, I CERTAINLY DIDN'T READ THAT INTO THE RECORD.

          7   THAT'S NOT IN THE RECORD.  FROM SOME ACADEMIC PAPERS THAT I

          8   CONSULTED?

          9   Q.  YES.

         10   A.  NO, I DIDN'T BASE IT ON THAT.  IT IS TRUE THAT WHAT -- I

         11   THINK WHAT I SAID WAS THERE'S -- SORT OF ECONOMIC LOGIC

         12   TELLS YOU WHY THAT WILL BE TRUE, AND THAT'S SUPPORTED BY

         13   TESTIMONY FROM A VERY LARGE NUMBER OF PEOPLE.

         14   Q.  IS IT TRUE HISTORICALLY -- DID YOU LOOK TO SEE WHETHER,

         15   IN FACT, SOME OF THE MOST POPULAR APPLICATIONS IN THE WORLD

         16   WERE WRITTEN FIRST FOR THE MOST POPULAR OPERATING SYSTEM?

         17   A.  NO, I HAVE NOT LOOKED BACK BEYOND THE LAST FEW YEARS.

         18   Q.  OKAY.  DO YOU KNOW WHAT MICROSOFT WORD IS?

         19   A.  I DO.

         20   Q.  WOULD YOU AGREE WITH ME THAT IT IS NOW THE MOST POPULAR

         21   WORD PROCESSING SOFTWARE IN THE WORLD?

         22   A.  YES.

         23   Q.  AND WOULD YOU -- DO YOU KNOW WHEN MICROSOFT WORD WAS

         24   RELEASED?

         25   A.  NO, I DON'T KNOW THAT.
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          1   Q.  DO YOU KNOW THAT DOS WAS THE MOST POPULAR OPERATING

          2   SYSTEM IN THE WORLD AT THE TIME?

          3   A.  THAT WOULD NOT SURPRISE ME.

          4   Q.  DO YOU KNOW THAT MICROSOFT WORD WAS WRITTEN FIRST FOR

          5   THE MACINTOSH OPERATING SYSTEM?

          6   A.  I DO NOT KNOW.

          7   Q.  COULD YOU IF -- LET ME REPRESENT TO YOU THAT THOSE --

          8   WHAT I'VE JUST TOLD YOU IS TRUE.

          9   A.  OKAY.

         10   Q.  ASSUME THAT DOS WAS THE MOST POPULAR OPERATING SYSTEM BY

         11   A WIDE MARGIN AND THAT MICROSOFT WORD, AND, IN FACT,

         12   MICROSOFT EXCEL -- DO YOU KNOW WHAT EXCEL IS?

         13   A.  I DO.

         14   Q.  THAT BOTH OF THOSE WERE WRITTEN FIRST FOR THE MAC.  CAN

         15   YOU UNDERSTAND WHY ECONOMIC LOGIC WOULD SUGGEST THAT

         16   MICROSOFT WOULD BEHAVE IN THAT FASHION?

         17   A.  COULD YOU TELL ME WHEN THIS HAPPENED?

         18   Q.  EARLY 1990'S.

         19   A.  I HAVE -- I CAN VENTURE SOME OPINION ABOUT THIS, YES.  I

         20   DON'T KNOW WHETHER IT'S TRUE.

         21   Q.  WELL, WHAT IS YOUR OPINION?  THE APPLICATION'S BARRIER

         22   TO ENTRY, IS IT NOT CORRECT, IS CRITICAL TO YOUR ANALYSIS OF

         23   MICROSOFT'S ABILITY TO MAINTAIN MONOPOLY POWER?  IS THAT

         24   TRUE?

         25   A.  IT IS.  AND THAT HAS TO DO BOTH WITH THE WRITING OF VERY
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          1   POPULAR APPLICATIONS AND WITH THE BREADTH OF APPLICATIONS

          2   THAT ARE WRITTEN OR ARE LIKELY TO BE WRITTEN.

          3   Q.  AND YOU TESTIFIED YESTERDAY YOU DIDN'T ACTUALLY KNOW THE

          4   BREADTH OF THE APPLICATIONS THAT HAD BEEN WRITTEN FOR

          5   OPERATING SYSTEMS OTHER THAN WINDOWS, BUT YOU SUSPECTED THAT

          6   THE MOST POPULAR APPLICATIONS EXISTED FOR ALL OF THE

          7   OPERATING SYSTEMS WE TALKED ABOUT YESTERDAY.

          8   A.  I DON'T THINK THAT'S WHAT I SAID.

          9   Q.  WELL, I WILL WITHDRAW THAT.  WE'LL JUST STAND ON YOUR

         10   TESTIMONY FROM YESTERDAY.

         11             NOW, TELL ME WHAT YOUR OPINIONS ARE AS TO WHY

         12   MICROSOFT WOULD HAVE BEHAVED IN A WAY IN WHICH IT WROTE WHAT

         13   WOULD BECOME POPULAR APPLICATIONS FOR AN OPERATING SYSTEM

         14   THAT WAS NOT AT ALL THE MOST POPULAR AT THE TIME.

         15   A.  APPLE HAD AN INTERFACE -- A GRAPHICAL USER INTERFACE --

         16   AND WAS A MOUSE-DRIVEN SYSTEM.  IF THE FIRST VERSIONS OF

         17   WORD AND EXCEL WERE, AS THEY ARE NOW, WRITTEN FOR SUCH

         18   SYSTEMS, IT WOULD MAKE SENSE TO WRITE IT FOR APPLE.

         19             THE REASON I ASKED WHEN IS THAT YOU COULD ALSO

         20   WRITE THIS TO RUN ON -- PRESUMABLY -- ON WINDOWS 3.X.

         21   Q.  DR. FISHER, I WAS JUST CORRECTED.  IF I SAID EARLY

         22   '90'S, I WAS OFF BY A DECADE.  I'M SORRY.  IT WAS THE EARLY

         23   1980'S THAT THOSE PROGRAMS CAME OUT.  AND MY COLLEAGUE TOLD

         24   ME THAT I MAY HAVE MISSPOKE.  SO YOU MAY HAVE TO REVISE YOUR

         25   OPINIONS.
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          1   A.  YES, I CERTAINLY MAY.

          2   Q.  THERE WAS NO GRAPHICAL INTERFACE AT THE TIME.  THERE WAS

          3   NO WINDOWS 3.1 AT THE TIME.

          4   A.  FINE.  I DON'T HAVE TO REVISE MY OPINION.  THAT MAKES IT

          5   EASIER.

          6   Q.  OKAY.

          7   A.  IF -- I DO NOT KNOW THAT IT IS TRUE, BUT MICROSOFT WORD

          8   AND EXCEL TODAY ARE, OF COURSE, WRITTEN FOR A MOUSE-DRIVEN

          9   GRAPHICAL -- A MOUSE-USING GRAPHICAL USER INTERFACE.  AT THE

         10   TIME, APPLE WAS THE PIONEER IN MOUSE TECHNOLOGY.  I DON'T

         11   REMEMBER THE EARLY HISTORY ENOUGH TO KNOW EXACTLY WHEN THAT

         12   HAPPENED, BUT THAT WOULD PROVIDE ONE REASON.

         13   Q.  OKAY.  YOU TESTIFIED, I THINK, YESTERDAY THAT YOU DIDN'T

         14   ACTUALLY DO ANY RESEARCH INTO WHAT DEVELOPERS OF PLATFORM

         15   SOFTWARE TOLD APPLICATIONS -- A PROSPECTIVE APPLICATIONS

         16   WRITER ABOUT WHY IT MIGHT BE IN THEIR INTEREST TO WRITE FOR

         17   PLATFORMS OTHER THAN WINDOWS, CORRECT?

         18   A.  WELL, BUT I HAVE SINCE REMEMBERED SOMETHING ABOUT IT.

         19   Q.  OKAY.  CAN YOU TELL ME WHAT IT IS THAT YOU REMEMBERED

         20   OVERNIGHT.

         21   A.  YES.  I REMEMBERED SOME THINGS ABOUT THE -- ABOUT

         22   WORDPERFECT AND CALDERA THAT -- I THINK IT WAS CALDERA.

         23   ANYWAY, WHAT I'VE REMEMBERED IS, ASSUMING IT WAS CALDERA,

         24   THAT THEY ACTUALLY PAID IN PART FOR THE PORTING OF

         25   WORDPERFECT TO THEIR LINUX SYSTEM.
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          1             AND THERE IS TESTIMONY -- I HAVE NOW FORGOTTEN BY

          2   WHOM -- THERE IS TESTIMONY ABOUT OFFERING TO PAY SOFTWARE

          3   DEVELOPERS TO WRITE APPLICATIONS FOR THESE DIFFERENT

          4   OPERATING SYSTEMS AND FINDING -- AT LEAST SOMETIMES -- THAT

          5   YOU COULDN'T GET THEM TO DO IT.

          6   Q.  OKAY.  ONE OF THE OPERATING SYSTEMS WE TALKED ABOUT

          7   YESTERDAY, OR YOU ACTUALLY MENTIONED, WAS THE BE OS.  DO YOU

          8   RECALL MENTIONING THE BE OS?

          9   A.  I DO.

         10   Q.  AND YOU UNDERSTAND THAT, AT LEAST PRESENTLY, IS AN

         11   OPERATING SYSTEM THAT IS DESIGNED LARGELY TO RUN ALONGSIDE

         12   OF WINDOWS, CORRECT?

         13   A.  YES.

         14   Q.  OKAY.

         15             MR. LACOVARA:  I'D LIKE TO OFFER INTO EVIDENCE,

         16   YOUR HONOR, SOMETHING I DOWNLOADED OR HAD DOWNLOADED LAST

         17   NIGHT FROM BE'S WEB SITE.  AND IT'S OFF THEIR WEB SITE AND

         18   IT'S ENTITLED "WHY SHOULD I, THE DEVELOPER, WANT TO WRITE

         19   SOFTWARE FOR THE BE OS?"  AND IT'S DEFENDANT'S 2268.  I

         20   OFFER IT NOW.

         21             MR. BOIES:  WITHOUT SEEING IT, YOUR HONOR, I STILL

         22   HAVE NO OBJECTION.

         23             MR. LACOVARA:  WHEN YOU SEE IT'S IN COLOR, DO YOU

         24   HAVE LESS OF AN OBJECTION?

         25   BY MR. LACOVARA:
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          1   Q.  WOULD YOU TAKE A MOMENT TO LOOK AT THIS AFTER THE JUDGE

          2   SAYS WHAT HE SAYS?

          3             THE COURT:  THIS IS A WEB PAGE, YOU SAY?

          4             MR. LACOVARA:  IT'S FROM THEIR WEB SITE -- AS WITH

          5   MANY OPERATING SYSTEM DEVELOPERS, THERE'S A PLACE ON THE WEB

          6   SITE FOR PROSPECTIVE APPLICATION DEVELOPERS TO GO.

          7             THE COURT:  ALL RIGHT.  DEFENDANT'S 2268 IS

          8   ADMITTED.

          9                                   (WHEREUPON, DEFENDANT'S

         10                                   EXHIBIT NUMBER 2268 WAS

         11                                   RECEIVED IN EVIDENCE.)

         12   BY MR. LACOVARA:

         13   Q.  I TAKE IT YOU HAD NOT SEEN THIS BEFORE?

         14   A.  THAT'S CORRECT.

         15   Q.  AND YOU HAD NOT GONE TO WEB SITES WHERE OPERATING SYSTEM

         16   VENDORS TALK TO DEVELOPERS ABOUT DEVELOPING APPLICATIONS,

         17   CORRECT?

         18   A.  CORRECT.

         19   Q.  NOW, INTERESTINGLY, THE FOLKS AT -- OR INTERESTINGLY TO

         20   ME -- THE FOLKS AT BE SAY THAT THEY WOULD LIKE TO USE A

         21   FORMULA FOR THINKING ABOUT HOW AND WHY DEVELOPERS BECOME

         22   INTERESTED IN THEIR COMPUTING PLATFORM.  AND THEY SAY

         23   "OPPORTUNITY DIVIDED BY COST, TIMES INNOVATION, SHOULD EQUAL

         24   DEVELOPER INTEREST."

         25             DO YOU HAVE AN UNDERSTANDING OF WHAT THAT FORMULA
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          1   MEANS?  I'M NOT ASKING YOU TO SPEAK AS AN ECONOMIST.  DO YOU

          2   UNDERSTAND WHAT THE TERMS MEAN AS THEY USE THEM?

          3   A.  I'M ON THE STAND.  I ONLY SPEAK AS AN ECONOMIST.

          4   Q.  OKAY.

          5   A.  I UNDERSTAND WHAT THE DIFFERENT TERMS, OPPORTUNITY,

          6   COST, INNOVATION AND DEVELOPER INTEREST MEAN.  I SUPPOSE IF

          7   THEY WERE ON THE STAND, YOU'D ASK THEM TO QUANTIFY THAT

          8   FORMULA.  I'D THINK THEY'D HAVE A REALLY HARD TIME.

          9   Q.  LET ME JUST ASK YOU WHETHER YOU THINK THAT THE FACTORS

         10   THAT BE IDENTIFIES TO PROSPECTIVE DEVELOPERS ARE, IN FACT,

         11   THE SORTS OF THINGS THAT, BASED ON THE WORK YOU'VE DONE,

         12   YOU'D EXPECT DEVELOPERS TO BE INTERESTED IN OR THINKING

         13   ABOUT WHEN THEY ASK THEMSELVES THE QUESTION, "WHY SHOULD I

         14   WANT TO WRITE SOFTWARE FOR THE BE OS"?

         15             THE FIRST IS THAT THE CONCEPT OF THE OPPORTUNITY

         16   FOR AN APPLICATIONS DEVELOPER IS EQUIVALENT TO, AS BE SAYS,

         17   THE AMOUNT OF MONEY OR EXPOSURE A PLATFORM WILL PROVIDE.  DO

         18   YOU AGREE WITH THAT?

         19   A.  I SUPPOSE.

         20   Q.  OKAY.  CAN WE SCROLL UP, PLEASE, BILL?

         21             AND THEN THE NEXT TWO PARAGRAPHS UNDER

         22   "OPPORTUNITY," BE TALKS A LITTLE BIT ABOUT ITSELF.  AND IT

         23   TALKS ABOUT APPLICATION-HUNGRY END USERS AND THE RATE OF

         24   GROWTH OF THE OPERATING SYSTEM.

         25             DO YOU THINK THAT WOULD MATTER TO A PROSPECTIVE
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          1   DEVELOPER?

          2   A.  YES.

          3   Q.  AND THEN IT SAYS "ANOTHER IMPORTANT ADVANTAGE FOR THE

          4   BE OS IS THAT IT OFFERS A, QUOTE, `PROTECTED HARBOR,' CLOSE

          5   QUOTE, FOR SMALLER DEVELOPERS TO CREATE, BRING TO MARKET,

          6   AND SELL THEIR MODERN OS APPLICATIONS BEFORE ENTERING OTHER

          7   EXTREMELY COMPETITIVE MARKETPLACES."

          8             DO YOU AGREE THAT, AT LEAST FROM THE PERSPECTIVE

          9   OF A SMALLER APPLICATIONS DEVELOPER, THERE MAY BE AN

         10   INCENTIVE TO WRITE FOR SOMETHING OTHER THAN THE MOST POPULAR

         11   OPERATING SYSTEM?

         12   A.  WELL, THAT'S -- THAT READS TO ME AS, YOU KNOW, "THERE

         13   AREN'T A LOT OF PEOPLE WRITING FOR US; WE'RE ANXIOUS TO

         14   ATTRACT YOU; YOU COME AND DO WHAT OTHER PEOPLE AREN'T DOING

         15   AND YOU WILL HAVE, FOR A WHILE, A PROTECTED HARBOR."

         16   Q.  LET ME ASK YOU A QUESTION ABOUT MICROSOFT WORD AND

         17   EXCEL.  IN THE EARLY 1980'S, WHAT WAS THE LEADING WORD

         18   PROCESSING AND SPREADSHEET PROGRAMS?

         19   A.  AS I RECALL, THE LEADING SPREADSHEET PROGRAM WAS

         20   LOTUS 1-2-3.  THE LEADING WORD -- THERE WERE A NUMBER OF

         21   WORD PROCESSING PROGRAMS.  IF I HAD TO PICK ONE, I WOULD

         22   PICK WORD STAR.

         23   Q.  AND AT LEAST ON THE LOTUS, THE SPREADSHEET SIDE HAD A

         24   VERY HIGH MARKET SHARE, DID IT NOT?

         25   A.  YES.
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          1   Q.  AND WOULD YOU AGREE THAT IT WAS A SENSIBLE BUSINESS

          2   STRATEGY FOR MICROSOFT TO ESTABLISH ITS BRAND -- TO

          3   ESTABLISH THE PERCEPTION OF QUALITY OF ITS PROGRAM WITH THE

          4   MACINTOSH OPERATING SYSTEM AND NOT SEEK TO TAKE ON LOTUS AND

          5   THE WORD STAR HEAD-ON IN THE DOS WORLD?

          6   A.  I HAVEN'T STUDIED THAT QUESTION.

          7   Q.  DO YOU THINK -- DO YOU HAVE AN OPINION AS TO WHETHER --

          8   A.  IT'S PLAUSIBLE.  I DON'T KNOW WHETHER IT'S TRUE.

          9   Q.  ALL RIGHT.  DO YOU THINK THAT'S WHAT THE BE FOLKS ARE

         10   SAYING EXACTLY RIGHT HERE, "START IN A PROTECTED HARBOR

         11   WHERE THERE'S NO COMPETITION"?

         12   A.  YES, BUT, AS I SAY, THAT MAPS INTO START IN A PLACE THAT

         13   WE'RE HAVING TROUBLE GETTING DEVELOPERS TO COME IN.

         14   Q.  OKAY.  WELL, LET'S LOOK AT THE NEXT -- EXCUSE ME.  DO

         15   YOU KNOW IF BE IS, IN FACT, HAVING TROUBLE ATTRACTING

         16   DEVELOPERS?

         17   A.  THAT'S WHAT THIS CLEARLY IMPLIES.

         18   Q.  ALL RIGHT.  THEN IT TALKS ABOUT COST.  AND YOU WOULD

         19   AGREE THAT THE COST OF DEVELOPING AND MARKETING THE PRODUCT

         20   IS RELEVANT TO AN APPLICATIONS WRITER, WOULD YOU NOT?

         21   A.  YES.

         22   Q.  AND, IN FACT, YOU'VE SAID THAT WHAT THEY DO IS THEY

         23   WRITE FOR THE MOST POPULAR AND THEN THEY LOOK TO SEE WHETHER

         24   THEY CAN JUSTIFY THE COST OF PORTING TO OTHERS, RIGHT?

         25   A.  YES.
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          1   Q.  OKAY.  WOULD YOU AGREE THAT THE COST OF WRITING FOR AN

          2   OPERATING SYSTEM CAN -- CAN YOU SCROLL UP, BILL -- CAN VARY

          3   WITH THE QUALITY OF THE OPERATING SYSTEM DESIGN ITSELF?

          4             HE TALKS ABOUT THE LEAN API, LACK OF LEGACY

          5   BAGGAGE AND THE USE OF MODERN DEVELOPER TOOLS.  DO YOU THINK

          6   THAT WOULD AFFECT WHAT AN APPLICATION WRITER REALLY DOES

          7   WHEN HE MAKES A CALCULATION?

          8   A.  YES.

          9   Q.  OKAY.  AND THEN ON THE NEXT PAGE THEY TALK ABOUT

         10   INNOVATION WHICH THEY CALL AN INTANGIBLE THAT ATTRACTS

         11   DEVELOPERS SIMPLY BECAUSE THEY CAN DO THINGS NEVER DONE

         12   BEFORE.

         13             WOULD YOU AGREE THAT THAT IS ALSO A FACTOR THAT

         14   APPLICATION WRITERS TAKE INTO ACCOUNT WHEN THEY DECIDE WHAT

         15   OPERATING SYSTEMS THEY'RE GOING TO WRITE APPLICATION FOR?

         16   A.  YES.

         17   Q.  OKAY.  NOW COULD YOU TURN TO PARAGRAPH 118 OF YOUR

         18   TESTIMONY, PLEASE?  YOU HAVE FOUR CONCLUSIONS OR A NUMBER OF

         19   CONCLUSIONS ABOUT YOUR -- WHAT YOU CALL THE PLATFORM

         20   THREATS.  AND I WOULD LIKE TO ASK YOU ABOUT A COUPLE OF

         21   THEM.

         22             STARTING WITH (B), YOU SAY THAT IN EACH CASE --

         23   AND THE CASES WE'RE TALKING ABOUT ARE NETSCAPE, INTEL AND

         24   APPLE, CORRECT?  IF YOU NEED TO GO BACK IN YOUR TESTIMONY --

         25   A.  GIVE ME A SECOND.  PROBABLY.  YES.
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          1   Q.  AND YOU SAY "IN EACH CASE, THE PLATFORM-LEVEL API'S

          2   THREATEN TO ERODE THE APPLICATIONS BARRIER TO ENTRY BECAUSE

          3   THEY COULD BE USED WITH MULTIPLE OPERATING SYSTEMS."

          4             IS THAT YOUR UNDERSTANDING OF THE TECHNOLOGY FROM

          5   APPLE?

          6   A.  THAT IT WAS A THREAT, YES.

          7   Q.  LET'S GO TAKE THEM IN ORDER.  NSP.  NSP WAS NOT

          8   CROSS-PLATFORM, WAS IT?

          9   A.  BUT NSP WAS A -- AS I SAID THE OTHER DAY, A PLATFORM

         10   VERSION.  IT WAS GOING TO BE SOMETHING ASSOCIATED WITH THE

         11   INTEL CHIP.  INTEL COULD DEVELOP IT FOR OTHER PLATFORMS.

         12   Q.  ISN'T IT TRUE THAT THE PROBLEM WITH NSP WAS THAT IT

         13   WASN'T EVEN COMPATIBLE WITH ALL OF THE WINDOWS PLATFORMS?

         14   A.  AS IT THEN STOOD.

         15   Q.  I SEE.  IS THERE ANY EVIDENCE IN THE RECORD THAT YOU

         16   HAVE SEEN THAT INTEL INTENDED TO MAKE NSP A CROSS-PLATFORM

         17   PRODUCT?

         18   A.  INTEL PLAINLY INTENDED TO TURN NSP INTO SOMETHING FOR

         19   32-BIT WINDOWS.  AND I DON'T RECALL SPECIFICALLY ANYTHING

         20   THAT SAID -- FROM INTEL THAT SAID THAT THEY INTENDED TO DO

         21   IT FOR OTHER PLATFORMS, NO.  LET'S LEAVE IT AT THAT.

         22   Q.  THE SAME QUESTION WITH QUICKTIME.  AREN'T THERE

         23   DIFFERENT QUICKTIME IMPLEMENTATIONS FOR DIFFERENT OPERATING

         24   SYSTEMS?

         25   A.  OH, I'M SURE THERE ARE.
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          1   Q.  AND ISN'T IT TRUE THAT ANY APPLICATION THAT IS WRITTEN

          2   TO CALL ON QUICKTIME OR NSP IS STILL GOING TO MAKE NATIVE

          3   CALLS TO WHATEVER API'S RESIDE IN THE OPERATING SYSTEM

          4   RUNNING WITH QUICKTIME AND NSP?

          5   A.  QUITE POSSIBLY.

          6   Q.  AND, THEREFORE, ANY APPLICATION THAT CALLS ON QUICKTIME

          7   OR NSP STILL HAS TO BE PORTED FROM ONE PLATFORM TO ANOTHER?

          8   A.  THAT DEPENDS ON THE WAY IN WHICH THE VERSIONS OF

          9   QUICKTIME OR NSP ARE WRITTEN.

         10   Q.  AND DO YOU KNOW HOW THE VERSIONS OF QUICKTIME OR NSP ARE

         11   WRITTEN, SUCH THAT YOU COULD ANSWER THE QUESTION?

         12   A.  NOT AS I SIT HERE, NO.

         13   Q.  NOW, IT'S THE SAME STORY WITH NETSCAPE; IT DID NOT HAVE

         14   COMMON API'S FOR ITS VARIOUS PLATFORMS; ISN'T THAT CORRECT?

         15   A.  I DON'T KNOW THAT THAT'S CORRECT.

         16   Q.  OKAY.  AND IT IS YOUR OPINION, I TAKE IT, THAT

         17   MICROSOFT'S ACTIONS WITH REGARD TO INTEL, APPLE AND NETSCAPE

         18   DID NOT MAKE SENSE FROM A BUSINESS STANDPOINT?

         19   A.  I DON'T THINK YOU --

         20   Q.  THAT'S WHAT YOU SAY IN (D).

         21   A.  I UNDERSTAND.

         22   Q.  JUST TO BE CLEAR WITH THE REFERENCE.

         23   A.  AND I DON'T THINK YOU CAN MAKE SENSE OF THEM WITHOUT

         24   LOOKING AT MICROSOFT'S FEAR THAT ALTERNATE PLATFORMS WOULD,

         25   IN FACT, DEVELOP -- PARTICULARLY TRUE OF NETSCAPE.
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          1   Q.  YOU DON'T CHALLENGE THE GENERAL PROPOSITION, DO YOU,

          2   SIR, THAT MICROSOFT IS ENTITLED TO ACT, WITHIN THE BOUNDS OF

          3   THE LAW, IN WAYS THAT MAKE ITS PLATFORM MORE POPULAR,

          4   CORRECT?

          5   A.  WITHIN THE BOUNDS OF THE LAW, OF COURSE I DON'T

          6   CHALLENGE IT.

          7   Q.  OKAY.  LOOK AT PARAGRAPH 124, PLEASE.  NOW, WE TOUCHED

          8   ON THIS A LITTLE BIT EARLIER WHEN I ASKED YOU THE QUESTIONS

          9   ABOUT THE ANALYSIS YOU'D PERFORMED TO CONCLUDE THAT

         10   MICROSOFT'S INTEGRATION -- THAT THE WAY MICROSOFT HAS

         11   DESIGNED WINDOWS 98, SHALL WE SAY, DOES NOT MAKE SENSE FROM

         12   A BUSINESS STANDPOINT -- DESIGN AND CHARGING, I GUESS I

         13   SHOULD MAKE CLEAR.

         14   A.  SORRY?

         15   Q.  YOU'RE OF THE OPINION THAT IT WAS A PREDATORY ACT FOR

         16   MICROSOFT NOT TO CHARGE A SEPARATE PRICE FOR WINDOWS 98 --

         17   EXCUSE ME -- FOR INTERNET EXPLORER?

         18   A.  COULD WE JUST START THAT AGAIN?

         19   Q.  ARE YOU OF THE OPINION THAT IT WAS A PREDATORY ACT FOR

         20   MICROSOFT NOT TO CHARGE SEPARATELY FOR INTERNET EXPLORER AND

         21   TO SHIP INTERNET EXPLORER WITH WINDOWS 98?

         22   A.  WELL, MICROSOFT DOESN'T JUST NOT CHARGE FOR INTERNET

         23   EXPLORER.  IT GIVES UP A GOOD DEAL OF MONEY TO CONVINCE

         24   PEOPLE TO TAKE IT.  AND PUT THOSE TOGETHER, YES, I DO

         25   BELIEVE IT'S A PREDATORY ACT.
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          1   Q.  NOW, COMPANIES SPEND TENS OF MILLIONS OF DOLLARS TO

          2   DISTRIBUTE FREE SOFTWARE TO CONVINCE COMPANIES TO TAKE THEIR

          3   FREE SOFTWARE IN THIS BUSINESS ALL THE TIME; ISN'T THAT

          4   TRUE?

          5   A.  THEY CERTAINLY DISTRIBUTE FREE SOFTWARE.

          6   Q.  AND IN LARGE MEASURE -- SORRY.  WERE YOU FINISHED?

          7   A.  ALL RIGHT.  I'LL STOP THERE.  YES, COMPANIES DISTRIBUTE

          8   FREE SOFTWARE.

          9   Q.  IF THERE WAS MORE YOU WANT TO SAY, PLEASE.

         10   A.  NO, THAT'S ALL RIGHT.

         11   Q.  OKAY.  AND WOULD YOU AGREE WITH ME THAT ONE OF THE

         12   REASONS WHY MANY SOFTWARE COMPANIES DISTRIBUTE FREE SOFTWARE

         13   IS TO INCREASE DEMAND FOR OTHER PRODUCTS, INCLUDING THEIR

         14   CORE OFFERINGS?

         15   A.  WELL, THAT CAN HAPPEN.  THE EXAMPLES I'M FAMILIAR WITH

         16   ARE DISTRIBUTION OF FREE SOFTWARE WHICH, A, LEADS TO A TRIAL

         17   PERIOD, AND THEN MAYBE THERE WILL BE A LICENSE; OR, B,

         18   DISTRIBUTES FREE SOFTWARE AND THEN, IF YOU PAY A FEE, YOU

         19   CAN GET THE KEY THAT ALLOWS YOU TO SERIOUSLY UPGRADE IT.

         20             I'M NOT SURE ABOUT THE CORE-OFFERINGS PART.

         21   Q.  DO YOU KNOW WHAT ADOBE SOFTWARE IS?

         22   A.  I HAVE ADOBE ACROBAT 3 ON MY MACHINE.

         23   Q.  OKAY.

         24   A.  IT'S NOT GOING TO GET A LOT FARTHER THAN THAT.

         25   Q.  ALL RIGHT.  AND YOU UNDERSTAND THAT ACROBAT IS A FILE
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          1   TYPE, IS IT NOT?  IT'S A DOCUMENT FORMAT?

          2   A.  YES.

          3   Q.  AND IS IT NOT CORRECT THAT ADOBE DISTRIBUTES ITS VIEWER

          4   SO YOU CAN VIEW ADOBE DOCUMENTS FOR FREE?

          5   A.  I THINK THAT'S RIGHT, BUT I DO NOT, IN FACT, KNOW.

          6   Q.  SO IT CHARGES FOR THE SOFTWARE THAT YOU NEED TO PUT

          7   DOCUMENTS INTO THAT FORMAT AND IT GIVES AWAY THE SOFTWARE SO

          8   YOU CAN ACTUALLY VIEW DOCUMENTS IN THAT FORMAT, CORRECT?

          9   A.  YES.  I'M SORRY, I DON'T KNOW THAT THAT'S CORRECT.

         10   Q.  ASSUME THAT IT IS.  WOULD IT MAKE SENSE TO YOU FROM A

         11   BUSINESS STANDPOINT TO DO THAT IN TERMS OF LEADING TO

         12   POPULARIZING THE DOCUMENT FORMAT ITSELF?

         13   A.  IT COULD.  I DON'T BELIEVE THAT THAT WAS TRUE FOR

         14   MICROSOFT.

         15   Q.  ALL RIGHT.  DID YOU READ THE TESTIMONY OF MR. MCGEADY

         16   WHEN HE CAME HERE TO TRIAL?

         17   A.  I DID.

         18   Q.  DO YOU RECALL HIM TESTIFYING THAT INTEL HAD SPENT

         19   HUNDREDS OF MILLIONS OF DOLLARS IN DEVELOPING SOFTWARE THAT

         20   IT GIVES AWAY?

         21   A.  I DON'T, BUT IT WOULDN'T SURPRISE ME.

         22   Q.  LET ME ASK MY COLLEAGUE TO SHOW YOU MR. MCGEADY'S

         23   TESTIMONY.

         24             MR. LACOVARA:  YOUR HONOR, I AM SHOWING THE

         25   WITNESS THE NOVEMBER 12TH, 1998 MORNING SESSION.
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          1   BY MR. LACOVARA:

          2   Q.  AND I WOULD ASK, JUST TO GET THE CONTEXT, DR. FISHER, IF

          3   YOU COULD START READING ON PAGE 34 AND PAY PARTICULAR

          4   ATTENTION TO PAGES 35 AND 36.

          5   A.  OKAY.

          6   Q.  DO YOU RECALL HAVING READ THAT TESTIMONY BEFORE?

          7   A.  YES.

          8   Q.  OKAY.  AND DO YOU SEE ON PAGE 35 WHERE MR. MCGEADY SAYS,

          9   WHEN ASKED ABOUT THE DISTRIBUTION OF SOFTWARE FOR FREE,

         10   QUOTE, "WE FELT THAT WAS IN OUR ENLIGHTENED SELF-INTEREST.

         11   IT WOULD RESULT IN A BETTER P.C. AND, THEREFORE, WE WOULD

         12   SELL MORE MICROPROCESSORS.  SO WE DIDN'T FEEL THAT WE NEEDED

         13   TO CHARGE DIRECTLY FOR THAT, ALTHOUGH IN SOME CASES WE DID

         14   TRY TO LICENSE THAT SOFTWARE FOR FEES."

         15             DO YOU SEE THAT?

         16   A.  I DO.

         17   Q.  AND THEN HE AGREES ON PAGE 36 THAT THERE WERE COSTS

         18   ASSOCIATED WITH DEVELOPING A SOFTWARE THAT WERE NOT DIRECTLY

         19   RECOUPED BY LICENSE FEES.

         20   A.  YES.

         21   Q.  OKAY.  AND YOU DON'T HAVE ANY QUARREL WITH THAT AS A

         22   BUSINESS STRATEGY, DO YOU?

         23   A.  NO.  IT IS OFTEN THE CASE -- WELL, IT IS SOMETIMES THE

         24   CASE THAT, FOR VARIOUS REASONS -- SOMETIMES IT'S

         25   INTRODUCTORY OFFERS; SOMETIMES IT'S FOR REASONS OF EXPANDING
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          1   THE MARKET; SOMETIMES BECAUSE OF THE SELLING OF ANCILLARY

          2   PRODUCTS -- THAT COMPANIES WILL GIVE AWAY OR SELL VERY

          3   CHEAPLY THINGS WHICH LEAD TO THOSE ENDS.

          4             AND IF THAT'S ALL THAT MICROSOFT HAD DONE, WE

          5   WOULDN'T BE HERE TODAY.  BUT THAT'S NOT WHAT HAPPENED.

          6   Q.  DO YOU RECALL SEEING MICROSOFT DOCUMENTS WHERE MICROSOFT

          7   RAN FOCUS GROUPS WHEN IT WAS CONSIDERING BOTH WHAT FEATURES

          8   TO INCLUDE IN WINDOWS 98 AND THE PRICING FOR WINDOWS 98?

          9   A.  YES.

         10   Q.  DO YOU RECALL ANY OF THOSE FOCUS GROUPS SAYING THAT ONE

         11   OF THE THINGS THAT PEOPLE LIKE THE BEST ABOUT WINDOWS 98, AT

         12   LEAST IN THAT FORM, WAS THE INTEGRATED INTERNET ACCESS?

         13   A.  I ASSUME THAT'S THERE.  I DON'T RECALL IT SPECIFICALLY.

         14   Q.  HAVE YOU PERFORMED ANY ANALYSIS TO DETERMINE HOW MUCH

         15   DEMAND FOR WINDOWS 98 OR WINDOWS 95 INCREASED BECAUSE IT

         16   INCLUDED THOSE PRODUCTS -- INCLUDED INTEGRATED INTERNET

         17   ACCESS -- EXCUSE ME -- INTERNET ACCESS IN THE WAY MICROSOFT

         18   HAD DESIGNED THE PRODUCTS?  I'LL STAY AWAY FROM THE WORD

         19   "INTEGRATION."

         20   A.  I'M SORRY.  I LOST IT BECAUSE OF THE -- COULD YOU JUST

         21   ASK IT AGAIN?

         22   Q.  THE QUESTION IS, HAVE YOU SEEN ANY -- PERFORMED ANY

         23   ANALYSIS TO TRY TO ESTIMATE THE INCREASE IN DEMAND FROM

         24   MICROSOFT'S WINDOWS 95 AND WINDOWS 98 PRODUCTS THAT IS

         25   ATTRIBUTABLE TO THE INCLUSION OF WEB BROWSING FUNCTIONALITY
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          1   IN THE WAY MICROSOFT CHOSE TO DO IT FOR THOSE PRODUCTS?

          2   A.  WITH PRICES HELD CONSTANT AND ALL OTHER FUNCTIONALITY

          3   HELD CONSTANT?

          4   Q.  YES.

          5   A.  I'M SURE THERE WAS SOME.  IT'S NOT AT ALL -- I HAVEN'T

          6   PERFORMED ANY SPECIFIC ANALYSIS OF THAT, NO.

          7   Q.  HOW MUCH WOULD DEMAND HAVE TO INCREASE FOR MICROSOFT TO

          8   RECOUP THE HUNDREDS OF MILLIONS OF DOLLARS THAT YOU SAY IT

          9   HAS SPENT PROMOTING -- DEVELOPING, PROMOTING AND GIVING AWAY

         10   INTERNET EXPLORER TECHNOLOGY?

         11   A.  WELL, IN THE FIRST PLACE, IT MAY BE TRUE THAT HAVING

         12   BROWSERS WIDELY DISTRIBUTED INCREASES THE DEMAND FOR

         13   WINDOWS.  THAT DOESN'T MEAN NECESSARILY EITHER THAT THAT

         14   BROWSER HAS TO BE IE, NOR EVEN TO PROVIDE THE INTEGRATED IN

         15   THE SEAMLESS EXPERIENCE WAY THAT I MENTIONED BEFORE.  NOR

         16   DOES IT IMPLY THAT IT IS PROFITABLE FOR MICROSOFT TO HAVE

         17   DONE THAT AND GIVE IT AWAY.  OKAY.

         18             SO THE QUESTION IS -- I'M NOT SURE IF THE QUESTION

         19   IS ANSWERABLE REALLY, IN ANY EVENT, BUT THE QUESTION REALLY

         20   DEPENDS ON WHETHER I AM TO COMPARE THIS WITH A WORLD IN

         21   WHICH MICROSOFT CHARGED FOR A BROWSER OR COMPARE THIS WITH A

         22   WORLD IN WHICH MICROSOFT ALWAYS SHIPPED SOME BROWSER BUT IT

         23   DIDN'T HAVE TO BE IE OR WHAT.

         24   Q.  LET ME ASK YOU ON THAT POINT, IS IT YOUR OPINION THAT

         25   THE BENEFITS TO MICROSOFT IN TERMS OF INCREASED DEMAND ARE
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          1   THE SAME WHETHER MICROSOFT IS SHIPPING THE WEB BROWSING

          2   FUNCTIONALITY IN THE WAY IT HAS DESIGNED WINDOWS 95 AND

          3   WINDOWS 98, VERSUS JUST MAKING SURE THAT IT BUNDLED ANY OLD

          4   BROWSER WITH THE OPERATING SYSTEM WHEN IT SHIPPED IT?

          5   A.  IT'S MY BELIEF, BASED ON THE TESTIMONY OF PROFESSOR

          6   FELTEN, THAT IT IS POSSIBLE TO DO -- TWO THINGS.  ONE IS,

          7   YOU CAN PROVIDE THE SO-CALLED SEAMLESS INTEGRATION WITH IE

          8   WITHOUT THE WELDING.  AND THE SECOND IS THAT IT IS POSSIBLE

          9   TO ACHIEVE ESSENTIALLY THE SAME THING WITH THE NETSCAPE

         10   BROWSER.

         11   Q.  WOULD I CONFUSE YOU IF I ASKED YOU TO PAUSE RIGHT THERE?

         12   A.  NO.

         13   Q.  ARE YOU AWARE OF ANY FUNCTIONALITY THAT IS LOST WHEN ONE

         14   DOES WHAT DR. FELTEN DID TO WINDOWS 98?

         15   A.  YES.

         16   Q.  CAN YOU TELL ME WHAT YOU CANNOT DO AFTER HAVING

         17   "FELTENIZED" WINDOWS 98 THAT YOU COULD DO BEFORE?  ANY USER,

         18   NOT YOU PERSONALLY NECESSARILY.

         19   A.  TRUST ME, NOT ME.

         20             YES, I CAN.  BUT I WANT TO MAKE CLEAR THAT THIS IS

         21   NOT THE SAME AS -- AND I'LL SAY WHAT IT IS -- BUT THIS IS

         22   NOT THE SAME AS THE QUESTION WHAT COULD MICROSOFT HAVE DONE

         23   IN THE DESIGN OF THE SYSTEM.

         24   Q.  I TAKE THAT, DR. FISHER, AND I THINK IT'S COMMON GROUND

         25   THAT SOFTWARE DEVELOPERS MAKE CHOICES IN THE WAY THEY DESIGN
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          1   THEIR SOFTWARE.

          2   A.  THAT'S NOT WHAT I SAID.  DR. FELTEN DEALT WITH A SYSTEM

          3   ON WHICH IE WAS ALREADY WELDED.

          4   Q.  OH, I'M SORRY.

          5   A.  WAS INTEGRATED.  AND HE THEN SAW WHAT YOU COULD DO IF

          6   YOU TOOK IT OFF AND PUT ON NETSCAPE NAVIGATOR, GIVEN THE

          7   CHOICES THAT MICROSOFT HAD MADE.  THAT'S NOT THE SAME -- I

          8   JUST WANT TO POINT OUT -- I'LL GET TO THE DIRECT ANSWER.

          9   THAT'S NOT THE SAME AS WHAT COULD HAVE BEEN ACHIEVED --

         10   COULD MICROSOFT HAVE ACHIEVED ESSENTIALLY THE SAME ENDS IN A

         11   LESS RESTRICTIVE WAY BY DESIGNING THE RELATIONS BETWEEN IE

         12   AND WINDOWS DIFFERENTLY.

         13             AS I RECALL, IN ANY EVENT, FROM DR. FELTEN'S

         14   TESTIMONY, THERE ARE TWO THINGS YOU CAN'T DO.  YOU CAN'T

         15   GET -- THERE'S SOME TROUBLE GETTING WINDOWS UPDATE, WHICH

         16   COMES FROM A MICROSOFT SITE.  AND THERE IS SOME DIFFICULTY

         17   IN GETTING INTERNET HELP, WHICH IS ALSO PROVIDED BY A

         18   MICROSOFT SERVER.

         19   Q.  LET ME ASK YOU --

         20   A.  BUT IT DOESN'T SEEM TO ME THAT THAT WOULD BE A REAL

         21   PROBLEM FOR MICROSOFT TO GET AROUND.

         22   Q.  LET ME ASK YOU TO ASSUME HYPOTHETICALLY THAT, IN FACT,

         23   THE DEGRADATION TO THE FUNCTIONALITY IS GREATER THAN THAT

         24   AND THAT THE ADVANTAGES TO THE WELDING, AS YOU CALL IT, ARE

         25   GREATER THAN EITHER DR. FELTEN OR ANY OF THE OTHER WITNESSES
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          1   FOR THE GOVERNMENT HAVE SUGGESTED SO FAR.  ASSUME THOSE

          2   FACTS.

          3             WOULD YOU AGREE THEN THAT IT WOULD BE THE CASE

          4   THAT MICROSOFT COULD DERIVE GREATER ADDED DEMAND FOR

          5   WINDOWS, BASED ON THE WAY IT DESIGNED ITS SOFTWARE,

          6   INCLUDING INTERNET EXPLORER, THAN JUST BUNDLING ANOTHER

          7   BROWSER?

          8   A.  YES, THAT'S POSSIBLE.  THAT WOULD BE A CASE, PRESUMABLY,

          9   IN WHICH THERE WERE SOME SERIOUS -- OR AT LEAST SOME

         10   TECHNOLOGICAL ADVANTAGE TO THE CHANGE.  IN THAT CASE ONE

         11   WOULD HAVE TO BUNDLE -- ONE WOULD HAVE TO BALANCE SUCH

         12   ADVANTAGES WITH WHAT I THINK ARE QUITE LARGE

         13   ANTI-COMPETITIVE EFFECTS.

         14   Q.  OKAY.  NOW, YOU AGREE THAT THE DISTRIBUTION OF BROWSERS

         15   CAN BE A SOURCE OF SUBSTANTIAL ANCILLARY REVENUE -- EXCUSE

         16   ME.  THAT WIDE DISTRIBUTION OF BROWSERS CAN LEAD TO

         17   SUBSTANTIAL ANCILLARY REVENUE TO THE COMPANY DISTRIBUTING

         18   BROWSERS, CORRECT?

         19   A.  WELL, I DON'T KNOW ABOUT SUBSTANTIAL, BUT IT CAN

         20   CERTAINLY LEAD TO ANCILLARY REVENUE.

         21   Q.  DID YOU TRY TO CALCULATE ANY OF THE ANCILLARY REVENUE

         22   THAT MICROSOFT HAS DERIVED BY VIRTUE OF THE WIDE

         23   DISTRIBUTION OF ITS BROWSER OR THE FACT THAT THE BROWSER

         24   LIVES WITH WINDOWS 95 AND 98?

         25   A.  NO, AND I'M NOT SURE IT'S POSSIBLE TO DO THAT, BUT I DID
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          1   LOOK AT WHAT MICROSOFT WAS SAYING ABOUT WHY IT DID THIS, AND

          2   WHAT IT'S SAYING IS NOT CONSISTENT WITH THE PROPOSITION THAT

          3   IT IS DOING IT FOR THE ANCILLARY REVENUES.

          4   Q.  DID YOU ASK FOR ANY DOCUMENTS FROM THE MSN GROUP?

          5   A.  NO.

          6   Q.  DID YOU ASK FOR ANY DOCUMENTS FROM --

          7   A.  SPECIFICALLY NO, I MEAN.

          8   Q.  DO YOU RECALL SEEING ANY DOCUMENTS FROM THE MSN GROUP?

          9   A.  I DON'T RECALL, BUT I'VE SEEN A LOT OF DOCUMENTS.

         10   Q.  OKAY.  LET ME ASK --

         11             MR. LACOVARA:  THIS WILL BE BRIEF AND WILL TAKE US

         12   UP, I THINK, TO A GOOD TIME FOR A BREAK, YOUR HONOR.

         13             THE COURT:  RIGHT NOW?

         14             MR. LACOVARA:  WELL, NO.  IF I COULD MARK A QUICK

         15   EXHIBIT.

         16             THE COURT:  SURE.

         17             MR. LACOVARA:  AND THEN WE HAVE SORT OF A SHIFT.

         18             I WOULD LIKE TO OFFER DEFENDANT'S EXHIBIT 2094,

         19   WHICH IS A SCREEN SHOT OF MSN.COM, THE MICROSOFT NETWORK

         20   START PAGE.  AND I WILL REPRESENT THAT THIS IS THE MICROSOFT

         21   NETWORK START PAGE WITH NO DEFAULT SETTINGS CHANGED.  IF YOU

         22   GO TO MSN.COM, HAVING NEVER BEEN THERE BEFORE, THIS IS WHAT

         23   YOU SHOULD GET ON YOUR SCREEN.

         24             MR. BOIES:  COULD I JUST INQUIRE, YOUR HONOR, IF

         25   YOU JUST BUY A P.C., WINDOWS 98, TURN IT ON, AND GET TO MSN,
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          1   THIS IS WHAT YOU GOT?

          2             MR. LACOVARA:  NO.  YOU DON'T ACTUALLY HAVE TO HIT

          3   MSN.  YOU JUST HAVE TO GO INTO INTERNET EXPLORER AND TYPE

          4   WWW.MSN.COM.

          5             MR. BOIES:  THIS IS WITH WINDOWS 98?

          6             MR. LACOVARA:  IT IS WITH WINDOWS 98, YES, IT IS.

          7             MR. BOIES:  NO OBJECTION, YOUR HONOR.

          8             THE COURT:  DEFENDANT'S 2094 IS ADMITTED.

          9                                   (WHEREUPON, DEFENDANT'S

         10                                   EXHIBIT NUMBER 2094 WAS

         11                                   RECEIVED IN EVIDENCE.)

         12   BY MR. LACOVARA:

         13   Q.  JUST A QUICK QUESTION ON THIS.  HAVE YOU EVER SEEN THE

         14   MICROSOFT NETWORK START PAGE?

         15   A.  WELL, I DON'T THINK I'VE SEEN IT IN THIS FORM.  IF I

         16   LOOK OVER MY WIFE'S SHOULDER -- BECAUSE SHE'S A SUBSCRIBER

         17   TO MSN -- I HAVE SEEN IT.  I HAVEN'T SEEN IT CLOSER.

         18   Q.  GOOD FOR HER.

         19   A.  YOU CAN PAY HER OFF LATER.  SHE'S IN THE COURTROOM.

         20   Q.  OKAY.  AND YOU UNDERSTAND THAT ALL OF THE SO-CALLED

         21   PORTAL SITES OR THINGS LIKE PORTAL SITES HAVE A PAGE THAT

         22   LOOKS SOMETHING LIKE THIS -- A START PAGE OR HOME PAGE,

         23   RIGHT?

         24   A.  YES.  I TYPICALLY ZIP RIGHT THROUGH THE ONES I HAVE,

         25   BUT, YES.
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          1   Q.  DO YOU SEE THE SEARCH BUTTON UP ON THE TOP THERE THAT

          2   SAYS MSN WEB SEARCH?

          3   A.  YES.

          4   Q.  DO YOU KNOW -- DO YOU KNOW WHAT HAPPENS IF YOU CLICK ON

          5   THAT LITTLE "DOWN" ARROW?

          6   A.  I DO NOT.

          7   Q.  LET ME REPRESENT TO YOU THAT WHAT HAPPENS IS YOU GET THE

          8   NAME OF OTHER SEARCH ENGINES.

          9   A.  OKAY.

         10   Q.  ALTAVISTA AND LYCOS I THINK ARE TWO OF THEM.  DO YOU

         11   KNOW HOW MUCH MICROSOFT IS ABLE TO CHARGE THOSE SEARCH

         12   ENGINES FOR THE PRIVILEGE OF BEING ON THAT MENU ALONE?

         13   A.  I'M SURE IT CHARGES THEM SOMETHING; I DON'T KNOW HOW

         14   MUCH.

         15   Q.  WOULD YOU BE SURPRISED IF MICROSOFT WAS ABLE TO GET $15

         16   MILLION A YEAR FROM EACH, ONE JUST FROM BEING ON THAT SEARCH

         17   BUTTON?

         18   A.  NOTHING WOULD SURPRISE ME, AND THAT WOULDN'T EITHER.

         19   Q.  OKAY.  DO YOU THINK, FROM A CORPORATE PERSPECTIVE,

         20   MICROSOFT SHOULD TAKE INTO ACCOUNT THE ANCILLARY REVENUES

         21   THAT IT GETS FROM HAVING AN ONLINE SERVICE THAT USES, AS ITS

         22   DEFAULT, THIS BROWSER THAT COMES WITH WINDOWS 95 AND

         23   WINDOWS 98?

         24   A.  I'M SORRY.  SAY THAT AGAIN.

         25   Q.  DO YOU THINK IT'S APPROPRIATE FOR MICROSOFT TO CONSIDER,
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          1   FROM A CORPORATE PERSPECTIVE, THE FACT THAT THE WAY THAT

          2   BOTH MSN AND IE ARE ON THE DESKTOP WILL LEAD TO SUBSTANTIAL

          3   ANCILLARY REVENUES BECAUSE PEOPLE WILL BE WILLING TO PAY

          4   MORE FOR THE PRIVILEGE OF BEING ON THE MSN START PAGE, FOR

          5   EXAMPLE?

          6   A.  WELL, I THINK -- YES AND NO.

          7   Q.  OKAY.

          8   A.  OF COURSE I THINK IT'S APPROPRIATE FOR MICROSOFT TO

          9   CONSIDER THE ANCILLARY REVENUES THAT IT GETS AS A RESULT OF

         10   VARIOUS OF ITS ACTIONS, INCLUDING THESE.  I DON'T QUITE SEE

         11   WHAT IT IS THAT HAVING IE ON THE DESKTOP DOES FOR YOU HERE,

         12   AS OPPOSED TO BEING ON THE MSN -- CLICKING ON THE MSN ICON.

         13   Q.  WHAT DOES CLICKING ON MSN ICON DO?

         14   A.  IT WILL TAKE YOU TO THE START PAGE.

         15   Q.  VIA WHAT PROGRAM, SIR?  WHAT SOFTWARE?

         16   A.  GIVEN THE WAY MICROSOFT HAS DESIGNED IT, IT WILL DO IT

         17   VIA INTERNET EXPLORER.  IF THE USER WAS USING A DIFFERENT

         18   BROWSER AS A DEFAULT BROWSER, YOU WOULD STILL GET TO THE

         19   SAME START PAGE.

         20   Q.  AND I KNOW THE ADKNOWLEDGE DATA AREN'T ABLE TO TELL YOU

         21   THIS BECAUSE THEY CAN'T TELL YOU WHERE MSN USERS COME FROM,

         22   BUT DO YOU HAVE A SENSE OF WHAT PERCENTAGE OF MSN

         23   SUBSCRIBERS USE INTERNET EXPLORER TECHNOLOGIES?

         24   A.  WELL, I DO, BUT -- A LARGE PERCENT, BUT THAT IS IN PART

         25   BECAUSE WHEN YOU CLICK ON "MSN," YOU'RE ASKED VARIOUS
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          1   QUESTIONS AND YOU SIGN UP FOR INTERNET EXPLORER.  THAT

          2   DOESN'T HAVE ANYTHING TO DO WITH HAVING INTERNET EXPLORER ON

          3   THE DESKTOP.

          4             MR. LACOVARA:  THIS IS GOOD TIME FOR A BREAK, YOUR

          5   HONOR.

          6             THE COURT:  ALL RIGHT.  15 MINUTES.

          7             (RECESS WAS TAKEN.)

          8             (AFTER RECESS.)

          9   BY MR. LACOVARA:

         10   Q.  DR. FISHER, IF YOU COULD TURN TO PARAGRAPH 125 OF YOUR

         11   TESTIMONY.

         12             THE COURT:  I AM SORRY.  WHAT PARAGRAPH?

         13             MR. LACOVARA:  YOUR HONOR, PARAGRAPH 125.

         14             THE COURT:  125.

         15   BY MR. LACOVARA:

         16   Q.  YOU HAVE SOME TESTIMONY THAT YOU CITE HERE FROM

         17   MR. GATES THAT -- YOU SAY, "AT THE TIME MICROSOFT MADE ITS

         18   DECISION TO SUPPLY IE WITHOUT CHARGE, MICROSOFT ESTIMATED

         19   THAT FROM 20 TO 50 PERCENT OF NETSCAPE'S REVENUES CAME FROM

         20   LICENSING ITS BROWSER"?

         21             DO YOU SEE THAT?

         22   A.  YES, BUT I DON'T THINK YOU'RE LOOKING AT THE CORRECTED

         23   VERSION.  I REMEMBER THIS CHANGE.

         24   Q.  I DO NOT HAVE THE CORRECTED VERSION HANDY.  WHAT DOES

         25   THE CORRECTED VERSION SAY?
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          1   A.  "MICROSOFT ESTIMATED THAT AT THE TIME MICROSOFT MADE ITS

          2   DECISION TO SUPPLY IE WITHOUT CHARGES, FROM 20 PERCENT TO 50

          3   PERCENT OF NETSCAPE'S REVENUES CAME FROM LICENSING ITS

          4   BROWSER."

          5   Q.  OKAY.  LET ME ASK YOU --

          6   A.  THE ESTIMATE, I THINK, WAS LATER.

          7   Q.  I AM SORRY?

          8   A.  AS I RECALL -- I WILL HAVE TO LOOK IT UP, BUT AS I

          9   RECALL, THE ISSUE HAD TO DO WITH WHEN DID MICROSOFT MAKE THE

         10   ESTIMATE.

         11   Q.  OKAY.  AND THE ESTIMATE WAS FOR WHAT PERIOD?

         12   A.  WELL, I NEED TO LOOK.

         13   Q.  OKAY.  LET ME DIRECT YOUR ATTENTION -- I CAN HAND YOU

         14   MR. GATES' DEPOSITION AT PAGE 236.

         15   A.  WELL, YOU COULD AND THAT WILL PROBABLY DO IT.

         16   Q.  THE QUESTION IS -- I THINK THE STATEMENT IS JUST

         17   FACTUALLY INCORRECT.  AM I CORRECT THAT MR. GATES SAYS HE IS

         18   BEING ASKED ABOUT REVENUES IN 1996, BUT I THINK YOUR

         19   TESTIMONY WAS THAT MICROSOFT HAD MADE ITS DECISION -- THE

         20   DECISION TO WHICH YOU REFER -- A YEAR BEFORE THAT?

         21   A.  WELL, YOU'RE CORRECT HE IS TALKING ABOUT 1996.  AND I

         22   THINK THAT IS WHAT I SAID YESTERDAY, YES.

         23   Q.  THAT THE DECISION TO PRODUCE IE -- DELIVER IE WITHOUT

         24   CHARGING SEPARATELY HAD BEEN MADE IN 1995, CORRECT?

         25   A.  BY MID-'95, YES.
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          1   Q.  OKAY.  NOW, TALKING A BIT ABOUT 1995, YOU RECALL OUR

          2   DISCUSSIONS YESTERDAY ABOUT WHEN NETSCAPE KNEW OR LEARNED

          3   THAT MICROSOFT WOULD INCLUDE INTERNET EXPLORER TECHNOLOGIES

          4   IN WINDOWS 95 AND WOULD NOT CHARGE SEPARATELY FOR THEM.  DO

          5   YOU RECALL THAT DISCUSSION?

          6   A.  YES.

          7   Q.  AND IS IT YOUR UNDERSTANDING THAT NETSCAPE WAS SURPRISED

          8   IN THE SUMMER OR THE SPRING OF 1995 WHEN IT LEARNED, AS YOU

          9   SAY, FROM MICROSOFT THAT IT WOULD NOT CHARGE FOR INTERNET

         10   EXPLORER IN WINDOWS 95?

         11   A.  NO, I DON'T KNOW THAT NETSCAPE WAS SURPRISED.

         12   Q.  WHEN DO YOU BELIEVE NETSCAPE LEARNED THAT MICROSOFT

         13   WOULD INCLUDE WEB-BROWSING FUNCTIONALITY IN WINDOWS 95 AND

         14   THAT IT WOULD NOT CHARGE SEPARATELY FOR THAT FUNCTIONALITY?

         15   A.  WELL, I THINK IT KNEW THAT -- I KNEW THAT PROBABLY BY

         16   APPROXIMATELY JULY '95, IF NOT EARLIER.

         17   Q.  DO YOU KNOW WHEN NETSCAPE LEARNED IT, OR AT LEAST

         18   ANTICIPATED THAT THAT WOULD HAPPEN?

         19   A.  NO.  YOU GAVE ME SOME REASON YESTERDAY TO SUPPOSE THAT

         20   THEY ANTICIPATED IT IN 1994.

         21   Q.  OKAY.  LET ME ASK MY COLLEAGUE TO HAND YOU A DOCUMENT

         22   ALREADY IN EVIDENCE.  THAT'S DEFENDANT'S EXHIBIT 68.  IT'S

         23   THE OFFERING CIRCULAR FOR AN OFFERING OF PREFERRED STOCK,

         24   THE SERIES C PREFERRED STOCK BY NETSCAPE.  AND THE CIRCULAR

         25   IS DATED JANUARY 16, 1995.  AND I WOULD LIKE TO DIRECT YOUR
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          1   ATTENTION -- I KNOW THESE ARE LENGTHY DOCUMENTS.  DO YOU

          2   HAVE SOME FAMILIARITY WITH SECURITIES-OFFERING DOCUMENTS

          3   GENERALLY?

          4   A.  VERY GENERALLY.

          5   Q.  TAKE AS MUCH TIME AS YOU NEED TO ORIENT YOURSELF, BUT I

          6   AM GOING TO ASK YOU PARTICULARLY ABOUT PAGE 6 OF THE

          7   DOCUMENT IN A SECTION ENTITLED "COMPETITION."

          8   A.  YOU MEAN NUMBERED PAGE 6?

          9   Q.  YES.  THE ORIGINAL PAGE NUMBERS.  IT'S 69217 IF YOU ARE

         10   LOOKING AT THE BATES NUMBERS.

         11   A.  OKAY.

         12   Q.  DO YOU SEE THAT?

         13   A.  I DO.

         14   Q.  AND THIS SUGGESTS TO YOU, DOES IT NOT, THAT NETSCAPE

         15   ANTICIPATED -- NETSCAPE KNEW THAT MICROSOFT HAD LICENSED

         16   BROWSER SOFTWARE FROM SPYGLASS AND THAT IT HAD MADE PUBLIC

         17   ITS INTENTIONS TO ADD FUNCTIONALITY TO THE BROWSER SOFTWARE

         18   AND TO BUNDLE IT WITH WINDOWS 95.  DO YOU SEE THAT?

         19   A.  THAT'S WHAT IT SAYS.

         20   Q.  AND THEY DISCUSS -- "THEY" BEING NETSCAPE, DISCUSS ITS

         21   BELIEF THAT OTHER PRIMARY P.C. OPERATING SYSTEM VENDORS WILL

         22   ALSO INCORPORATE AT LEAST SOME WEB-BROWSING FUNCTIONS INTO

         23   THEIR OPERATING SYSTEMS.

         24             DO YOU SEE THAT?

         25   A.  YES.
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          1   Q.  AND THEN IT SAYS -- THE LAST SENTENCE IN THE HIGHLIGHTED

          2   TEXT IS:  IF THESE COMPANIES INCORPORATE WEB-BROWSING

          3   FUNCTIONALITY -- WEB BROWSER FUNCTIONALITY -- EXCUSE ME --

          4   INTO THEIR SOFTWARE PRODUCTS, THEY COULD SUBSEQUENTLY OFFER

          5   THIS FUNCTIONALITY AT LITTLE OR NO COST TO CONSUMERS?

          6   A.  DO YOU SEE THAT SENTENCE?

          7   A.  YOU LEFT OUT THE WORD "ADDITIONAL."

          8   Q.  I'M SORRY.  LITTLE OR NO ADDITIONAL COST TO CONSUMERS.

          9   DO YOU SEE THAT?

         10   A.  YES.

         11   Q.  DO YOU HAVE AN UNDERSTANDING OF WHAT THAT SENTENCE

         12   MEANS?

         13   A.  IT IMPLIES, I THINK, THAT IF THOSE COMPANIES DID, IN

         14   FACT, DECIDE TO OFFER A BROWSER FUNCTIONALITY WITH THEIR

         15   SOFTWARE PRODUCTS, THEY MIGHT, IN FACT, OFFER IT AT LITTLE

         16   OR NO CHARGE.

         17   Q.  AND DO YOU HAVE AN OPINION FROM THE ANALYSIS OR STUDY

         18   YOU HAVE DONE AS TO WHY NETSCAPE WOULD EXPECT OR AT LEAST

         19   ANTICIPATE THE POSSIBILITY THAT COMPANIES -- OPERATING

         20   SYSTEM VENDORS THAT INCORPORATED WEB-BROWSING FUNCTIONALITY

         21   WOULD INCLUDE THAT FUNCTIONALITY AT LITTLE OR NO ADDITIONAL

         22   COST TO CUSTOMERS?

         23   A.  WELL, YES, I DO.  AT THE MOMENT I CAN THINK OF THREE

         24   REASONS, ALTHOUGH BY THE TIME I GET FINISHED, I MAY NOT BE

         25   ABLE TO REMEMBER WHAT ALL OF THEM ARE.  IF YOU GIVE ME A
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          1   MOMENT, I WOULD LIKE TO JOT THEM DOWN SO I DON'T FORGET.

          2   Q.  I WILL PULL OUT MY PEN AS WELL.

          3   A.  WELL, I HAVE A PEN.  WHAT I NEED IS A PIECE OF PAPER.

          4             THANK YOU.  OKAY.

          5   Q.  PLEASE.

          6   A.  THANK YOU.  IN THE FIRST PLACE, A GENERAL REMARK.  I

          7   HAVE SUFFICIENT FAMILIARITY WITH SECURITIES OFFERING TO BE

          8   QUITE SURE THAT THIS OCCURS -- AND AS I HAVE BEGUN THIS

          9   ANSWER, I HAVE LOOKED TO SEE THAT IT DOES, IN FACT, OCCUR IN

         10   SOMETHING CALLED "RISK FACTORS" IN WHICH COMPANIES MAKING

         11   OFFERINGS TYPICALLY DESCRIBE THE BAD THINGS THAT COULD

         12   HAPPEN, IN PART, I SUPPOSE TO AVOID GETTING SUED IF THOSE

         13   BAD THINGS DO HAPPEN.

         14             OKAY.  SO THIS CERTAINLY COULD HAPPEN, AND GIVEN

         15   THAT IT WAS AT LEAST A POSSIBILITY, BECAUSE ONE PERSON HAD

         16   DONE IT, OR ONE CORPORATION HAD DONE, THEY FELT THEY OUGHT

         17   TO ANNOUNCE THAT IT MIGHT HAPPEN TO EVERYBODY OR MORE

         18   PEOPLE.

         19   Q.  I DON'T MEAN TO INTERRUPT YOU, BUT IF I COULD JUST LOOK

         20   AT PAGE 31, THIS MAY AFFECT THE ANSWER YOU JUST GAVE.  THIS

         21   IS IN THE SECTION OF THE DOCUMENT ENTITLED "DESCRIPTION OF

         22   THE BUSINESS" UNDER "COMPETITION."  THE SAME LANGUAGE IS

         23   REPEATED HERE.  I DON'T KNOW IF THAT AFFECTS YOUR TESTIMONY

         24   THAT IT WAS RELATED TO THE RISK-FACTOR ANALYSIS.

         25   A.  NO.  IT WOULD BE KIND OF SURPRISING IF THEY SAID ONE
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          1   THING IN ONE PLACE AND SAID SOMETHING ELSE ELSEWHERE.

          2   Q.  OKAY.  SORRY.  PROCEED WITH YOUR SECOND AND THIRD.

          3   A.  OKAY.  SECOND, IT MAY HAVE OCCURRED -- YOU UNDERSTAND, I

          4   DON'T KNOW WHAT THEY HAD IN MIND.  SECOND, IT MAY, IN FACT,

          5   HAVE OCCURRED TO NETSCAPE THAT IF MICROSOFT WAS DOING IT,

          6   OTHER CORPORATIONS OR OTHER SOFTWARE VENDORS WOULD FEEL

          7   UNDER SOME COMPULSION TO MATCH IT.

          8             THIRD, THEIR MAY BE REASONS FOR CORPORATIONS

          9   DIFFERENTLY PLACED TO DO THIS.

         10             WE TALKED BEFORE THE BREAK ABOUT ANCILLARY

         11   REVENUES, AND IT IS POSSIBLE THAT PEOPLE WOULD WANT TO DO

         12   THIS IN ORDER TO GAIN ANCILLARY REVENUES.  AND THAT MIGHT BE

         13   A DIFFERENT CALCULATION FOR EACH COMPANY.

         14             I DON'T THINK THAT'S QUITE THE SAME, TO PUT IT

         15   MILDLY, AS SAYING, "AND THEY ARE GOING TO SPEND A GREAT DEAL

         16   OF MONEY IN ORDER TO DO THIS."

         17   Q.  LET ME ASK YOU WHETHER YOU BELIEVE THAT A FOURTH

         18   EXPLANATION IS ALSO A POSSIBILITY, NAMELY, THAT THE PEOPLE

         19   WHO DEVELOP SOFTWARE AT NETSCAPE UNDERSTOOD THAT PART OF THE

         20   HISTORY OF OPERATING SYSTEM DEVELOPMENT IN THE MARKET IS

         21   THAT FUNCTIONALITY IN THE OPERATING SYSTEM INCREASES, BUT

         22   PRICES DON'T NECESSARILY FOLLOW INCREASED FUNCTIONALITY?

         23   A.  WELL, HERE, AT LEAST AS A TECHNICAL MATTER, I THINK WE

         24   HAVE TO DISTINGUISH BETWEEN OPERATING SYSTEMS AND OPERATING

         25   SYSTEM PACKAGES.  I KNOW THERE HAS BEEN CONSIDERABLE
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          1   DISCUSSION IN THIS PROCEEDING ABOUT THE DIFFERENCE.  IF WHAT

          2   YOU MEAN IS OPERATING SYSTEM PACKAGES, THEN, YES, THAT IS

          3   CERTAINLY A POSSIBILITY.

          4   Q.  NOW, IN THE PAGE -- THE REFERENCE ON PAGE 31 THAT IS NOW

          5   ON THE SCREEN, THERE IS AN ADDITIONAL SENTENCE THAT FOLLOWS

          6   THE SENTENCE THAT TALKS ABOUT THE INCLUSION OF FUNCTIONALITY

          7   AT LITTLE OR NO ADDITIONAL COST TO CUSTOMERS.  AND THAT

          8   SENTENCE READS, "WHERE POSSIBLE, THE COMPANY IS SEEKING TO

          9   LICENSE ITS TECHNOLOGY FOR INCORPORATION INTO THESE VENDORS'

         10   OPERATING SYSTEMS."

         11             DO YOU SEE THAT?

         12   A.  I DO.

         13   Q.  AND YOUR UNDERSTANDING IS THAT AT LEAST WITH REGARD TO

         14   MICROSOFT, THAT IS WHAT NETSCAPE TRIED TO DO?

         15   A.  YES, ALTHOUGH, AGAIN, I THINK WHAT THIS MEANS IS "WE ARE

         16   TRYING TO GET THOSE VENDORS TO BUNDLE OUR PRODUCT WITH THEIR

         17   OPERATING SYSTEM."

         18   Q.  YOU DON'T BELIEVE IT MEANT LICENSE AND CODE.

         19   A.  THAT WASN'T THE DISTINCTION I WAS DRAWING.  I DON'T KNOW

         20   WHETHER IT MEANT THAT OR NOT.

         21   Q.  IS IT YOUR UNDERSTANDING THAT WHAT NETSCAPE WAS TRYING

         22   TO DO WITH MICROSOFT WAS NOT LICENSE A PRODUCT, BUT LICENSE

         23   SOFTWARE CODE ITSELF?

         24   A.  THAT WAS CERTAINLY TRUE IN LATE '94.

         25   Q.  OKAY.
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          1   A.  AS I RECALL, THAT WAS TRUE IN LATE '94.

          2   Q.  THE DATE OF THIS DOCUMENT, AS I INDICATED AND AS THE

          3   COVER INDICATES, IS JANUARY 16, 1995.  HOW LONG HAD NETSCAPE

          4   HAD A COMMERCIAL PRODUCT IN DISTRIBUTION AS OF THE DATE OF

          5   THIS DOCUMENT?

          6   A.  A FEW MONTHS.

          7   Q.  TURN TO PAGE 13 OF THE DOCUMENT.  AND JUST LOOK ON THE

          8   LAST LINE OF THE PARAGRAPH ENTITLED "NET REVENUES."  IT SAYS

          9   THE COMPANY SHIPPED IT'S FIRST PRODUCT ON DECEMBER 15, 1998.

         10   DO YOU SEE THAT?  1994.  DO YOU SEE THAT?

         11   A.  YES.

         12   Q.  DOES THAT REFRESH YOUR RECOLLECTION THAT NETSCAPE HAD

         13   NOT SHIPPED A COMMERCIAL PRODUCT UNTIL DECEMBER, '94?

         14   A.  THAT SUGGESTS THAT'S RIGHT.

         15   Q.  OKAY.  THANK YOU.

         16             NOW, IN PARAGRAPH 126 -- EXCUSE ME.  JUST BEFORE

         17   PARAGRAPH 126, YOU MAKE A STATEMENT ABOUT -- YOU TESTIFIED

         18   THAT SOMEONE AT MICROSOFT MADE A STATEMENT ABOUT CUTTING OFF

         19   NETSCAPE'S AIR SUPPLY.  DO YOU KNOW WHO IS ALLEGED TO HAVE

         20   MADE THAT STATEMENT?

         21   A.  SORRY.  I REMEMBER THE STATEMENT, BUT I CAN'T FIND WHERE

         22   WE'RE TALKING ABOUT IT IN THE TESTIMONY.

         23   Q.  IT'S IN LITTLE ROMAN 5.  NOT ROMAN 5.  LITTLE 5 ABOVE

         24   PARAGRAPH 126.

         25   A.  YES.  MY RECOLLECTION SAYS IT IS PAUL MARITZ, BUT I
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          1   WOULD HAVE TO LOOK AT THE TESTIMONY TO BE SURE.

          2   Q.  DO YOU UNDERSTAND THE EXPRESSION "TO CUT OFF A

          3   COMPETITOR'S AIR SUPPLY" TO BE RELATIVELY COMMON PARLANCE IN

          4   SILICON VALLEY?

          5   A.  NO.

          6   Q.  DO YOU RECALL JIM BARKSDALE TESTIFYING THAT THE FIRST

          7   TIME HE HEARD THAT STATEMENT AND, INDEED, THE PERSON HE

          8   ASSOCIATED THAT STATEMENT WITH WAS LARRY ELLISON?

          9   A.  NO.

         10   Q.  LET ME SHOW YOU AND ASK YOU TO LOOK AT PAGE 59 OF THE

         11   TRANSCRIPT -- IT SEEMS LIKE A LONG TIME AGO, YOUR HONOR --

         12   OCTOBER 20, 1998.

         13             THE COURT:  IT WAS A LONG TIME AGO.

         14   BY MR. LACOVARA:

         15   Q.  THE AFTERNOON SESSION.

         16   A.  I'M SORRY.  WHAT PAGE, PLEASE?

         17   Q.  IT'S PAGE 59 OF THE TRANSCRIPT.  AND THERE IS A COLLOQUY

         18   BETWEEN MR. BARKSDALE AND MY COLLEAGUE, MR. WARDEN, ABOUT

         19   MR. BARKSDALE'S FAMILIARITY WITH TERM "CUTTING OFF AIR

         20   SUPPLY."

         21   A.  YES.

         22   Q.  DO YOU SEE THAT?

         23   A.  I DO.

         24   Q.  YOU HAVE NO REASON TO DISAGREE WITH MR. BARKSDALE'S

         25   RECOLLECTION THAT LARRY ELLISON HAS BEEN TALKING ABOUT
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          1   CUTTING OFF HIS COMPETITOR'S AIR SUPPLY FOR SOME PERIOD OF

          2   TIME?

          3   A.  NO.

          4   Q.  AND DO YOU RECALL MR. MCGEADY TALKING ABOUT HIS

          5   FAMILIARITY WITH THE PHRASE "TO CUT OFF A COMPETITOR'S AIR

          6   SUPPLY"?

          7   A.  I DON'T.

          8   Q.  OKAY.  I'D LIKE MY COLLEAGUE TO HAND TO YOU

          9   MR. MCGEADY'S TESTIMONY FROM NOVEMBER 12, 1998 IN THE

         10   MORNING AND ASK YOU TO -- I AM SORRY.  NOVEMBER 18TH, IS IT?

         11   NOVEMBER 12TH IN THE MORNING SESSION, PAGES 80 AND 81.

         12             WE MAY HAVE A COPYING GLITCH, SO LET ME HAND YOU

         13   MY COPY, IF I MAY, YOUR HONOR.

         14             THE COURT:  SURE.

         15   BY MR. LACOVARA:

         16   Q.  AM I CORRECT, DR. FISHER, THAT MR. MCGEADY TESTIFIES,

         17   QUOTE, THAT PHRASE CERTAINLY WASN'T UNIQUE TO THIS

         18   SITUATION.  I HAD HEARD IT USED ON A NUMBER OF OTHER

         19   OCCASIONS IN THE COMPUTER INDUSTRY.  I WOULD SAY IT WAS, IF

         20   NOT WIDELY ACCEPTABLE, AT LEAST GENERALLY ACCEPTED AND

         21   UNDERSTOOD.

         22             DID I READ THAT CORRECTLY?  IS THAT WHAT HE

         23   TESTIFIED TO?

         24   A.  YES.  I HAVE NO DOUBT.

         25   Q.  PARDON?  I AM SORRY.  I HAVE BEEN ASKED A QUESTION BY
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          1   YOUR LAWYER.

          2   A.  YES.  WELL, THAT HAPPENS.

          3             I DON'T HAVE ANY DOUBT, GIVEN THESE TWO PIECES.

          4   AND I DO, BY THE WAY, RECALL THE BARKSDALE THING NOW THAT I

          5   HAVE READ IT.

          6   Q.  SORRY?

          7   A.  I SAID I DO, BY THE WAY, RECALL THE BARKSDALE THING --

          8   THE BARKSDALE TESTIMONY NOW THAT I HAVE READ IT.  I HAVE NO

          9   DOUBT THAT OTHER PEOPLE USED THAT PHRASE AND THAT PEOPLE

         10   UNDERSTOOD WHAT IT MEANT.  BARKSDALE SAYS IT MEANS TO

         11   DISADVANTAGE A COMPETITOR TO THE POINT THEY COULD NO LONGER

         12   INVEST IN THE PRODUCT.

         13   Q.  AND IS IT YOUR VIEW THAT EVERY TIME THIS GENERALLY

         14   ACCEPTED AND UNDERSTOOD PHRASE IS UTTERED IN THE SOFTWARE

         15   INDUSTRY, IT IS EVIDENCE OF PREDATION AS OPPOSED TO HEALTHY

         16   AND ENTIRELY LAWFUL COMPETITION?

         17   A.  NO, OF COURSE THAT IS NOT MY TESTIMONY.

         18   Q.  INDEED, IN PARAGRAPH 126 --

         19   A.  HOLD ON.

         20   Q.  SORRY.

         21   A.  IT'S PART OF A SERIES OF THINGS IN CONNECTION WITH

         22   MICROSOFT'S ACTS.  AND MOST OF THE TIME THIS IS UTTERED IN

         23   THE SOFTWARE INDUSTRY, IT ISN'T UTTERED BY ANYBODY WITH

         24   MONOPOLY POWER.

         25   Q.  I SEE.  SO A MONOPOLIST HAS TO RESTRICT ITS USE OF
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          1   LANGUAGE IN SOME REGARD?

          2   A.  NO, A MONOPOLIST HAS TO RESTRICT THE ACTS THAT IT CAN

          3   ENGAGE IN --

          4   Q.   I SEE.

          5   A.  -- BECAUSE OF THE POSSIBLE ANTI-COMPETITIVE

          6   CONSEQUENCES.

          7   Q.  I SEE.

          8   A.  AND IF I WERE A MONOPOLIST -- WHICH I HAVE NO AMBITIONS

          9   TO BE -- I WOULD THINK IT WOULD BE WISE TO RESTRICT MY

         10   LANGUAGE IN CHARACTERIZING THOSE ACTS, LEST THEY BE TOO

         11   ACCURATE.

         12   Q.  OR LEST THEY BE MISUNDERSTOOD?

         13   A.  OR LEST THEY BE MISUNDERSTOOD, YES.

         14   Q.  AND, INDEED, IN PARAGRAPH 126, DOCTOR, YOU ACKNOWLEDGE

         15   THAT IT CAN BE DIFFICULT TO SEPARATE COLORFUL LANGUAGE FROM

         16   LANGUAGE THAT EVIDENCES PREDATION, AND THE EXAMPLE YOU

         17   CHOOSE OF SOMETHING THAT COULD BE PERFECTLY OKAY IS A

         18   STATEMENT, QUOTE, "KILL THE COMPETITION," CORRECT?

         19   A.  COULD BE.

         20   Q.  AND, INDEED, YOU HAVE SUGGESTED IN YOUR PRIOR WORK THAT

         21   IT CAN BE VERY DIFFICULT TO DETERMINE THE SUBJECTIVE INTENT

         22   OF A COMPANY IN AN ANTITRUST CASE, ISN'T THAT TRUE?

         23   A.  YES.

         24   Q.  AND, INDEED, YOU HAVE SUGGESTED THAT ONE OF THE RISKS OF

         25   DOING THAT WAS YOU CAN ELEVATE COMPETITORS ABOVE COMPETITION
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          1   ITSELF.  ISN'T THAT TRUE?

          2   A.  I AM SURE I SAID THAT.

          3   Q.  OKAY.  AND SO YOU WOULD AGREE, WOULD YOU NOT, THAT IT IS

          4   IMPORTANT TO CONSIDER THE CONTEXT IN WHICH STATEMENTS ARE

          5   MADE?

          6   A.  YES.

          7   Q.  AND IT IS IMPORTANT TO CONSIDER WHETHER THEY ARE MADE IN

          8   SOME SORT OF MARKETING OR "RALLY THE TROOPS" CONTEXT AS

          9   OPPOSED TO SOME HIGH-LEVEL BUSINESS NEGOTIATION?  WOULD YOU

         10   AGREE WITH THAT?

         11   A.  YES, I THINK CONTEXT IS IMPORTANT.

         12   Q.  AND, IN FACT, HAVE YOU SEEN DOCUMENTS FROM NETSCAPE

         13   SALES AND MARKETING PRESENTATIONS WHERE THEY SAY THAT THEIR

         14   GOAL WAS TO DOMINATE THE ENTIRE INTERNET?

         15   A.  PROBABLY.

         16   Q.  AND WE SAW IN COURT EXHIBIT 1 YESTERDAY, MR. CASE

         17   TALKING ABOUT HIS DESIRE TO DOMINATE THE BUSINESSES IN WHICH

         18   AOL COMPETES WITH ENTITIES, INCLUDING MICROSOFT, CORRECT?

         19   A.  I DON'T REMEMBER THAT SPECIFICALLY, BUT I AM PERFECTLY

         20   PREPARED TO BELIEVE THAT IT'S TRUE.

         21   Q.  OKAY.  SO IF INTEL, FOR EXAMPLE, HAD AN ENTIRE SALES

         22   CAMPAIGN THAT WAS ENTITLED "SHOOT THE WOUNDED," YOU WOULDN'T

         23   NECESSARILY -- AND I WILL REPRESENT TO YOU THAT IT DID --

         24   YOU WOULDN'T NECESSARILY CONCLUDE THAT THAT WAS EVIDENCE OF

         25   PREDATION, WOULD YOU?
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          1   A.  NO, BUT WHEN I WENT TO LOOK WHAT INTEL WAS DOING, AND I

          2   FOUND -- IF I WERE TO GO LOOK WHAT INTEL WAS DOING, AND I

          3   FOUND THAT INTEL CLAIMED WHAT IT WAS DOING FOR ALL SORTS OF

          4   OTHER REASONS, BESIDES THE EFFECT ON COMPETITION, STATEMENTS

          5   LIKE THAT WOULD BEGIN TO MAKE ME VERY SUSPICIOUS ABOUT THAT

          6   DEFENSE.

          7   Q.  AND AS YOU WERE DETERMINING WHETHER YOUR SUSPICIONS WERE

          8   WELL-FOUNDED, I TAKE IT YOU WOULD TRY TO DISTINGUISH

          9   STATEMENTS FROM PEOPLE WHO WERE IN SOME POSITION OF

         10   AUTHORITY, OR HAD SOME LINE OF AUTHORITY, FROM PEOPLE WHO

         11   HAD NO LINE AUTHORITY OR MERELY WRITING MARKETING OR SALES

         12   DOCUMENTS.  WOULDN'T YOU TRY TO DO THAT?

         13   A.  I WOULD CARE ABOUT THE POSITIONS PEOPLE HELD, YES.

         14   Q.  AND HAVE YOU ATTEMPTED IN YOUR TESTIMONY TO SEPARATE OR

         15   EVEN IDENTIFY QUOTATIONS THAT COME FROM MICROSOFT EMPLOYEES

         16   WHO WERE MAKING SALES PRESENTATIONS, MARKETING

         17   PRESENTATIONS, OR CHATTING TO LOW-LEVEL PEOPLE, AS OPPOSED

         18   TO THE REAL DECISION-MAKERS OF THE COMPANY?

         19   A.  IN GENERAL -- I SUPPOSE IT'S NOT ALWAYS TRUE -- WHEN A

         20   PERSON IS FIRST QUOTED IN MY TESTIMONY, THERE IS AN ATTEMPT

         21   MADE TO IDENTIFY WHO IT IS.

         22   Q.  OKAY.  NOW, YOU LOOKED -- I THINK I ASKED YOU THIS A

         23   LITTLE WHILE AGO.  YOU LOOKED AT A NUMBER OF MARKET RESEARCH

         24   AND FOCUS GROUP DOCUMENTS PREPARED BY PEOPLE AT MICROSOFT,

         25   ISN'T THAT CORRECT?
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          1   A.  I LOOKED AT SOME.  I SUPPOSE THAT'S A NUMBER.

          2   Q.  AND WOULD YOU AGREE THAT BASED ON WHATEVER DOCUMENTS YOU

          3   REVIEWED, THAT THE POTENTIAL CONSUMERS OF MICROSOFT

          4   OPERATING SYSTEM PRODUCTS THAT MICROSOFT TALKED TO

          5   CONSISTENTLY SAID THAT THEY REGARDED THE INTEGRATION OF

          6   INTERNET EXPLORER FUNCTIONALITY INTO WINDOWS AS ONE OF THE

          7   MOST ATTRACTIVE FEATURES OF MICROSOFT'S PRODUCTS?

          8   A.  I KNOW THEY FOUND -- I DON'T REMEMBER IT WELL ENOUGH TO

          9   KNOW THAT THEY SAID IT IN WORDS QUITE AS STRONG AS THAT.

         10   THEY CERTAINLY FOUND IT ATTRACTIVE.

         11   Q.  WOULD YOU AGREE THEN THAT THOSE DOCUMENTS ARE AT LEAST

         12   EXAMPLES OF WHAT YOU SAY DOES NOT EXIST IN LITTLE "A" IN

         13   129 -- PARAGRAPH 129, NAMELY YOUR STATEMENT?

         14   A.  WHERE ARE WE?

         15   Q.  PARAGRAPH 129 (A) --

         16   A.  HANG ON.

         17   Q.  -- YOUR STATEMENT THAT MICROSOFT INTERNAL DOCUMENTS DO

         18   NOT SUPPORT THE SUGGESTION THAT EITHER THE PURPOSE OR EFFECT

         19   OF MICROSOFT'S PREDATORY PRICING OF BROWSERS WAS TO INCREASE

         20   SALES OF WINDOWS.

         21   A.  NO, I DO NOT BELIEVE THAT SUPPORTS THAT SUGGESTION.

         22   Q.  HAVE YOU SEEN DOCUMENTS FROM MICROSOFT WHERE THEY ASKED

         23   POTENTIAL CUSTOMERS, "WOULD YOU BE WILLING TO PAY `X' PRICE

         24   FOR THIS PRODUCT IF IT HAD BROWSING FUNCTIONALITY VERSUS IF

         25   IT DIDN'T?
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          1   A.  I DON'T REMEMBER.

          2   Q.  DID YOU READ THE TESTIMONY FROM JOHN SOYRING OF IBM IN

          3   THIS CASE?

          4   A.  YES.

          5   Q.  AND DO YOU RECALL MR. SOYRING TESTIFYING THAT IBM TRIED

          6   TO CREATE THE IMPRESSION THAT THE WEB BROWSING SOFTWARE THAT

          7   COMES ALONG -- IS BUNDLED WITH OS/2 WARP 4 IS ACTUALLY

          8   INTEGRATED INTO THE OPERATING SYSTEM?

          9   A.  NO, I DON'T REMEMBER THAT.

         10   Q.  LET ME ASK YOU TO LOOK AT -- THIS IS NOVEMBER 18TH,

         11   1998, THE MORNING SESSION, AND I WILL DIRECT YOUR ATTENTION

         12   TO PAGES 35 THROUGH 38.  AND YOU MAY NEED TO READ THIS FOR A

         13   FEW MOMENTS TO GET THE CONTEXT IN MIND, DR. FISHER.  AND

         14   THIS IS THE TESTIMONY OF JOHN SOYRING.

         15             AND THE SPECIFIC TESTIMONY I'D LIKE TO ASK YOU

         16   ABOUT, ONCE YOU HAVE THE CONTEXT, IS IF YOU LOOK AT PAGE 37

         17   AT LINE 16, THE QUESTION IS ASKED -- AND WE'RE SPEAKING --

         18   YOU SEE WE'RE SPEAKING ABOUT AN OS/2 WARP 4 MARKETING

         19   DOCUMENT.

         20   A.  YES.

         21   Q.  THE QUESTION IS:  "WHAT DOES IT MEAN WHEN IT SAYS THAT

         22   THE WEB BROWSER IS BUILT RIGHT INTO OS/2 WARP 4 USER SHELL?"

         23             "ANSWER:  IT MEANS EXACTLY WHAT I DESCRIBED

         24   EARLIER, THAT THIS IS A MARKETING TERM THAT WE USED THAT

         25   DESCRIBED THE PERCEPTION THAT USERS WOULD HAVE WHEN USING

                                                                              71

          1   THIS PRODUCT."

          2             DO YOU SEE THAT?

          3   A.  I DO.

          4   Q.  AND YOU HAVE NO REASON TO DOUBT THAT IBM WAS TRYING TO

          5   CREATE THE PERCEPTION THAT THERE WAS AN INTEGRATED COMMON

          6   SHELL BETWEEN THE BROWSING SOFTWARE AND THE OPERATING SYSTEM

          7   SOFTWARE, CORRECT?

          8   A.  I AM ONLY HAVING TROUBLE WITH WHETHER THE ANSWER TO THAT

          9   QUESTION IS "YES" OR "NO" THE WAY YOU PHRASED IT.  NO, I

         10   HAVE NO REASON TO QUARREL WITH THIS.

         11   Q.  OKAY.  NOW, DOES IT MAKE BUSINESS SENSE, IN YOUR

         12   ESTIMATION, FOR IBM TO TRY TO CREATE THAT PERCEPTION,

         13   NAMELY, INTEGRATION -- TECHNICAL SEAMLESS INTEGRATION

         14   BETWEEN ITS BROWSING SOFTWARE AND OPERATING SYSTEM SOFTWARE?

         15   A.  APPARENTLY, YES.

         16   Q.  AND WOULD YOU AGREE THEN THAT IT WOULD MAKE BUSINESS

         17   SENSE FOR MICROSOFT TO WANT TO HAVE THAT SAME PERCEPTION?

         18   A.  SEAMLESS INTEGRATION.

         19   Q.  SEAMLESS INTEGRATION.

         20   A.  IT MIGHT VERY WELL.

         21   Q.  AND IF -- I'M SORRY.

         22   A.  WHETHER IT WOULD ALSO MAKE BUSINESS SENSE FOR MICROSOFT

         23   TO SPEND EITHER IN DOLLARS OR IN KIND A GREAT DEAL OF MONEY

         24   TO FORCE OR PERSUADE CUSTOMERS TO TAKE IT IS A DIFFERENT

         25   QUESTION.
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          1   Q.  AND YOU BELIEVE MICROSOFT IS COMPETENT TO ANSWER THE

          2   BUSINESS QUESTION, WHETHER IT'S IN ITS BUSINESS INTEREST TO

          3   CREATE ACTUAL INTEGRATION, NOT MERELY THE PERCEIVED

          4   INTEGRATION THAT IBM WAS STRIVING FOR?

          5   A.  WHAT DO WE MEAN BY "ACTUAL INTEGRATION"?

          6   Q.  THE FACT THAT, IN FACT, THE SOFTWARE IS NOT SEPARATE AS

          7   IT IS IN IBM'S CASE?

          8   A.  THAT IT'S WELDED.  WELL, I DON'T WANT TO USE A LOADED

          9   TERM.

         10   Q.  I CONSIDER "WELDED" LOADED.

         11   A.  THAT'S FINE.  IF WE CAN FIND ANOTHER WORD, I WILL BE

         12   HAPPY TO USE IT.

         13   A.  I WANT TO DISTINGUISH IT FROM -- LET ME START THAT OVER

         14   AGAIN.  I WANT TO DISTINGUISH INTEGRATION IN THE SENSE OF

         15   INTERWEAVED CODE.  IS THAT BETTER?  OR SHARED CODE DIFFICULT

         16   TO REMOVE --

         17   Q.  THE CONTEXT WILL BE CLEAR.

         18   A.  -- FROM THE SENSE IN WHICH THE CONSUMER PERCEIVES IT AS

         19   SORT OF SEAMLESSLY OPERATING.

         20             I AM SORRY.  WHAT WAS THE QUESTION?  I REMEMBER.

         21   IS MICROSOFT COMPETENT TO DECIDE WHETHER IT'S IN ITS

         22   BUSINESS INTEREST TO DO THAT?

         23   Q.  YES.

         24   A.  YES, BUT APPARENTLY WHEN MICROSOFT LOOKS AT ITS BUSINESS

         25   INTEREST, IT IS CONSIDERING RATHER MORE THAN IBM COULD
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          1   POSSIBLY BE CONSIDERING.  IT'S ALSO CONSIDERING THE QUESTION

          2   OF WHAT DOING THIS HAS TO DO WITH THE PRESERVATION OF ITS

          3   OPERATING SYSTEM MONOPOLY.

          4   Q.  OKAY.  OR WHAT DOING -- THE STATEMENT WOULD BE EQUALLY

          5   TRUE IF YOU PHRASED IT "WHAT DOING THIS HAS TO DO WITH

          6   MAINTAINING THE POPULARITY OF WINDOWS," WOULD IT NOT?  THE

          7   ANALYSIS IS THE SAME WHETHER MICROSOFT HAS A MONOPOLY OR

          8   NOT, ISN'T IT?

          9   A.  NO, IT'S NOT.  DO YOU WANT ME TO TELL YOU WHY?

         10   Q.  IF YOU FEEL THE NEED, CERTAINLY.

         11   A.  WELL, IT'S NOT ONE OF THE DEEP URGES OF MY NATURE, BUT I

         12   THINK IT WOULD BE OF SOME INTEREST, YES.

         13   Q.  THEN I AM HAPPY TO LET THE MOMENT PASS.

         14             CAN WE MOVE TO PARAGRAPH 129 C, PLEASE, WHERE YOU

         15   SAY, "MICROSOFT EVEN TRIED TO DISCOURAGE NETSCAPE FROM

         16   OFFERING NETSCAPE'S BROWSER FOR USE WITH WINDOWS."

         17             WHAT IS THE STATE OF YOUR KNOWLEDGE ABOUT THE

         18   EFFORTS MICROSOFT MADE IN THE SPRING OF 1995, PRIOR TO THE

         19   NETSCAPE MEETING, TO HELP NETSCAPE BUILD A BROWSER THAT

         20   WORKED WITH WINDOWS 95?

         21   A.  AS I RECALL, THERE WERE ONGOING DISCUSSIONS ABOUT

         22   TECHNICAL COOPERATION.

         23   Q.  WERE YOU AWARE THAT MICROSOFT REFERRED TO NETSCAPE AS A

         24   FAVORED WEB ISV AT THE INTERNATIONAL WORLDWIDE WEB

         25   CONFERENCE IN GERMANY IN APRIL, 1995?
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          1   A.  I DON'T RECALL THAT SPECIFICALLY, BUT IT WAS CERTAINLY

          2   MADE CLEAR TO NETSCAPE IN THE JUNE MEETING THAT FAVORED

          3   STATUS DEPENDED ON, SHALL WE SAY, GOING ALONG WITH WHAT

          4   MICROSOFT WANTED.

          5   Q.  ARE YOU AWARE THAT NETSCAPE RECEIVED MORE TECHNICAL

          6   SUPPORT THAN ANY OTHER BROWSER SOFTWARE DEVELOPER AFTER THE

          7   NETSCAPE MEETING?

          8   A.  WELL, (A), NO I AM NOT SPECIFICALLY AWARE OF THAT, BUT

          9   THERE WEREN'T A LOT OF OTHER SERIOUSLY IMPORTANT BROWSER

         10   DEVELOPERS.

         11   Q.  DO YOU KNOW HOW MANY OTHER BROWSER DEVELOPERS WERE

         12   WORKING WITH MICROSOFT IN THE SUMMER OF 1995?

         13   A.  NO.

         14   Q.  LOOKING AT LITTLE D -- I TAKE IT YOU HAVEN'T LOOKED AT

         15   ISSUES LIKE THE NUMBER OF MSDN MEMBERSHIPS THAT NETSCAPE

         16   HAS, THE NUMBER OF MICROSOFT DEVELOPERS' CONFERENCES IT'S

         17   ATTENDED, AND THE NUMBER OF BETA COPIES OF WINDOWS 95 AND 98

         18   IT HAS RECEIVED.  AM I RIGHT ON THAT?

         19   A.  IN GENERAL, YOU ARE CORRECT.

         20   Q.  AND YOU HAVE NOT LOOKED AT THE DEGREE TO WHICH

         21   MICROSOFT'S DEVELOPER RELATIONS GROUP HAS SUPPORTED

         22   NETSCAPE, EITHER BEFORE OR AFTER THE JUNE 21 MEETING, IS

         23   THAT CORRECT?

         24   A.  BASICALLY, YES.

         25   Q.  LOOKING AT LITTLE D IN PARAGRAPH 129 WHERE YOU TALK
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          1   ABOUT DEVELOPMENT OF SOFTWARE BY MICROSOFT -- BROWSING

          2   SOFTWARE FOR MICROSOFT FOR PLATFORMS OTHER THAN WINDOWS, ARE

          3   YOU AWARE FROM YOUR REVIEW OF THE RECORD THAT ONE OF THE

          4   REASONS THAT MICROSOFT DEVELOPED BROWSING SOFTWARE FOR THE

          5   MACINTOSH AND UNIX PLATFORMS WAS BECAUSE ISP'S AND CORPORATE

          6   CUSTOMERS WANTED TO BE ABLE TO ROLL OUT COMMONLY BRANDED

          7   SOFTWARE ACROSS ALL PLATFORMS?

          8   A.  OH, YES, BUT THAT IS NOT WHAT THIS IS ABOUT.  THIS IS

          9   ABOUT, AS IT WERE, PUTTING TIME, EFFORT, AND IMPLICITLY

         10   MONEY INTO BEING SURE THAT IE WOULD BE FAVORED ON THE APPLE

         11   PLATFORM, NOT JUST DEVELOPING SOMETHING THAT WORKED WITH IT.

         12   Q.  I UNDERSTAND.  IN LITTLE E ON THE SAME PAGE, CAN YOU

         13   TELL ME WHAT MICROSOFT DID TO TRY TO DISABLE NETSCAPE?  YOU

         14   SAID MICROSOFT --

         15   A.  NO.  NO.  NO.  NO.  NO.  I AM JUST DUMFOUNDED AT THE

         16   QUESTION.  NOT BECAUSE I CAN'T ANSWER IT.

         17   Q.  WHAT DID MICROSOFT STUDY AND TRY TO IMPLEMENT TO TRY TO

         18   DISABLE NETSCAPE?

         19   A.  MICROSOFT STUDIED NETSCAPE'S BUSINESS MODEL AND STUDIED

         20   ITS SOURCE OF REVENUE.  MICROSOFT PRICED ITS BROWSER FOR

         21   FREE AND BUNDLED ITS BROWSER AND PUT A LOT OF EFFORT INTO --

         22   PUT A LOT OF EFFORT INTO PROMOTING, BRIBING AND FORCING

         23   PEOPLE TO TAKE ITS BROWSER.  A GOOD DEAL OF THAT APPEARS TO

         24   ME AND APPEARS, I THINK, FROM MICROSOFT DOCUMENTS, TO HAVE

         25   BEEN DIRECTED AT THWARTING THE THREAT THAT NETSCAPE
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          1   REPRESENTED TO THE OPERATING SYSTEM MONOPOLY.

          2   Q.  HOW MUCH EFFORT DID MICROSOFT SPEND IN IMPROVING IT'S

          3   WEB BROWSING SOFTWARE AND IN CONVINCING POTENTIAL USERS OF

          4   THAT SOFTWARE THAT IT WAS JUST FLAT-OUT BETTER THAN

          5   NETSCAPE'S?

          6   A.  I DON'T KNOW ABOUT CONVINCING POTENTIAL USERS THAT IT

          7   WAS JUST FLAT-OUT BETTER THAN NETSCAPE.  MICROSOFT ALSO, IT

          8   IS PERFECTLY TRUE, PUT A GOOD DEAL OF EFFORT AND MONEY INTO

          9   DEVELOPING THE SOFTWARE INTO A PRODUCT THAT WAS AT LEAST

         10   COMPARABLE WITH NETSCAPE'S.

         11   Q.  CAN YOU TURN TO PARAGRAPH 147?  IS IT YOUR OPINION THAT

         12   INTERNET EXPLORER 4 AND COMMUNICATOR 4 -- OR NAVIGATOR 4 ARE

         13   OF COMPARABLE QUALITY?

         14   A.  WELL, I DON'T REALLY HAVE A SERIOUS VIEW OF THAT

         15   QUESTION.  I HAVE IE 4.  I DON'T HAVE COMMUNICATOR 4.  AND

         16   EVEN IF I DID, I WOULD ONLY KNOW ABOUT THAT DIRECTLY FROM

         17   CASUAL USE.

         18   Q.  YOU DIDN'T MAKE ANY SYSTEMATIC STUDY OF PRODUCT REVIEWS

         19   OR ANYTHING LIKE THAT, DID YOU?

         20   A.  WELL, I AM AWARE OF THE FACT THAT -- I'M SORRY.  I

         21   DIDN'T MEAN TO CUT IT OFF AT THE END.  I AM AWARE OF THE

         22   FACT THAT MICROSOFT CLAIMS THAT MICROSOFT WINS -- IN 20

         23   PRODUCT REVIEWS, MICROSOFT WINS HEAD-TO-HEAD SOME LARGE

         24   NUMBER OF TIMES.  AND I AM ALSO AWARE THAT THAT IS SERIOUSLY

         25   DISPUTED BY NETSCAPE AS TO WHETHER THAT IS TRUE.
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          1   Q.  THE QUESTION I ASKED YOU IS WHETHER YOU PERFORMED ANY

          2   SYSTEMATIC STUDY OF PRODUCT REVIEWS YOURSELF, SIR.

          3   A.  NO.

          4   Q.  OKAY.  NOW, ON PARAGRAPH 147, THIS PARAGRAPH, WHICH GOES

          5   ON FOR SEVERAL PAGES, HAS A NUMBER OF QUOTATIONS FROM

          6   COMPUTER OEM'S.  LET ME ASK YOU, FIRST, DO YOU KNOW HOW MUCH

          7   OVERLAP THERE IS IN THE QUOTATIONS THAT YOU HAVE AND THE

          8   QUOTATIONS THAT DR. WARREN-BOULTON HAS?

          9   A.  OH, I ASSUME THERE IS SOME.  AND I'M SURE IT'S NOT

         10   NEGLIGIBLE.  BUT I DIDN'T -- WE DIDN'T COORDINATE ON IT, SO

         11   I DON'T REALLY KNOW.

         12   Q.  DO YOU THINK THAT ANY OF THE -- ASSUMING THERE IS A

         13   FAIRLY SUBSTANTIAL OVERLAP, NOT JUST IN DOCUMENTS BUT IN THE

         14   SPECIFIC QUOTATIONS, DO YOU THINK ANY OF THAT MAY HAVE TO DO

         15   WITH THE INFORMATION THAT WAS PROVIDED TO THE TWO OF YOU, OR

         16   IS IT JUST THE GREAT MINDS THINKING ALIKE?

         17   A.  WELL, I DON'T THAT I WOULD CHARACTERIZE EITHER OF US A

         18   GREAT MIND, GIVEN THAT I'M UNDER OATH.

         19             MR. LACOVARA:  MAY I FOLLOW UP ON THAT, YOUR

         20   HONOR?

         21             THE WITNESS:  LOOK, WE BOTH SAW A VERY LARGE

         22   AMOUNT OF THE SAME MATERIAL.  I'M QUITE SURE FROM HEARING

         23   DR. WARREN-BOULTON'S TESTIMONY THAT WE DIDN'T SEE ALL THE

         24   SAME MATERIAL.  MY SUPPOSITION IS THAT -- I KNOW I SAW

         25   THINGS HE DIDN'T SEE.
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          1             IT'S NOT HARD TO PICK OUT OF THAT MATERIAL QUOTES

          2   THAT SEEM TO MAKE THE POINT.  NOW, WE'D ALSO HAD THE -- BY

          3   THE TIME WE WROTE THESE THINGS, WE'D HAD THE EARLIER

          4   DECLARATIONS, AND WE'D ALL SEEN THAT, TOO.

          5   BY MR. LACOVARA:

          6   Q.  OKAY.  YOUR FIRST QUOTE IS FROM MR. BROWNRIGG, AND WE

          7   ESTABLISHED EARLIER THAT HE'S FROM GATEWAY.

          8   A.  APPARENTLY CORRECTLY.

          9   Q.  AND HE SAYS THAT GATEWAY WANTED TO REMOVE INTERNET

         10   EXPLORER FROM AN INTERIM RELEASE OF WINDOWS 95, AND THAT HE

         11   SAID THEY WANTED THAT OPTION, QUOTE, "FROM THE STANDPOINT OF

         12   GIVING THE USER THE CHOICE OF BROWSERS."

         13             DO YOU SEE THAT?

         14   A.  I DO.

         15   Q.  DOESN'T GATEWAY WITH WINDOWS 98 GIVE ITS USERS THE

         16   CHOICE OF BROWSERS UNDER THE GUISE OF SOMETHING THEY CALL

         17   BROWSER CHOICE?

         18   A.  THAT'S NOT MY RECOLLECTION.  MY RECOLLECTION IS THAT

         19   GATEWAY, IN A SENSE, GIVES THE USER THE CHOICE OF BROWSERS

         20   IF THEY SIGN UP FOR GATENET, WHICH IS ITS ISP.

         21             IF THAT'S WHAT YOU MEAN, THE ANSWER IS YES.  BUT I

         22   CAN TELL YOU WHY I WOULD DISTINGUISH THAT.

         23   Q.  WHEN IS THAT CHOICE GIVEN TO CONSUMERS?

         24   A.  IF THEY SIGN UP FOR GATENET.

         25   Q.  WHAT IS THE OPPORTUNITY TO SIGN UP FOR GATENET GIVEN TO
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          1   CONSUMERS?

          2   A.  FAIRLY EARLY, BUT I DON'T REMEMBER AT THE MOMENT WHEN.

          3   Q.  IN THE BOOT SEQUENCE BEFORE MICROSOFT INTERNET

          4   CONNECTION WIZARD APPEARS; ISN'T THAT CORRECT?

          5   A.  THAT COULD WELL BE.

          6   Q.  YOU ALSO QUOTE THE TESTIMONY OF STEVEN DECKER FROM

          7   COMPAQ AT SOME LENGTH.  DO YOU SEE THAT?

          8   A.  YES.

          9   Q.  AND YOU'RE QUOTING MR. DECKER'S C.I.D. DEPOSITION HERE,

         10   CORRECT, FROM 1997?

         11   A.  YES.

         12   Q.  AND YOU KNOW THAT THE WAY THE C.I.D. DEPOSITIONS CAME TO

         13   BE IS THE JUSTICE DEPARTMENT INTERVIEWED PEOPLE, AND THEN

         14   DECIDED THE PEOPLE THEY ACTUALLY WANTED TO PUT UNDER OATH

         15   AND TOOK THOSE DEPOSITIONS, RIGHT?

         16   A.  YES.

         17   Q.  SO THERE'S SOME SELECTION BEFORE THE DEPOSITIONS APPEAR,

         18   CORRECT?

         19   A.  WELL, I SUPPOSE THERE'S ALWAYS SELECTION BEFORE ANY

         20   DEPOSITION APPEARS.

         21   Q.  DID YOU ASK TO SEE THE NOTES OF THE JUSTICE DEPARTMENT

         22   LAWYERS WHO TALKED TO OEM'S THAT THEY CHOSE NOT TO DEPOSE?

         23   A.  NO.

         24   Q.  DID YOU KNOW THAT MR. DECKER WAS DEPOSED AGAIN, THIS

         25   TIME AFTER THE COMPLAINT WAS FILED?
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          1   A.  YES, I DO KNOW.

          2   Q.  AND DID YOU READ HIS DEPOSITION IN THIS ACTION?

          3   A.  YES.

          4   Q.  OKAY.  IS IT YOUR UNDERSTANDING, AS MR. DECKER SUGGESTS

          5   HERE, THAT COMPAQ REMOVED NETSCAPE'S WEB BROWSING SOFTWARE

          6   FROM THE PRESARIO MACHINES?

          7   A.  THAT ISN'T WHAT IT SAYS.

          8   Q.  I AM ASKING IF IT'S YOUR UNDERSTANDING.

          9   A.  WELL, YOU SAID AS IT SAYS HERE.  THAT'S NOT WHAT IT SAYS

         10   HERE.  YOU MAY HAVE MISSPOKEN, BUT THAT'S NOT WHAT IT SAYS.

         11   Q.  IS IT YOUR UNDERSTANDING THAT COMPAQ REMOVED NETSCAPE'S

         12   WEB BROWSING SOFTWARE FROM THE PRESARIO MACHINES?

         13   A.  EVENTUALLY?  THAT'S NOT WHAT THIS EPISODE HERE IS ABOUT.

         14   Q.  IN THE COURSE OF THIS EPISODE, WAS NETSCAPE NAVIGATOR

         15   REMOVED FROM THE PRESARIO MACHINES?

         16   A.  OH, I'M SORRY.  I NOW UNDERSTAND WHAT YOU'RE ASKING ME.

         17   NO, THAT IS NOT MY UNDERSTANDING.

         18   Q.  IT IS YOUR UNDERSTANDING THAT NETSCAPE WAS MOVED FROM

         19   THE DESKTOP TO THE ONLINE SERVICES FOLDER, CORRECT?

         20   A.  I DON'T REMEMBER.  WHAT THIS EPISODE IS ABOUT MOSTLY IS

         21   THE ATTEMPT TO REMOVE IE.

         22   Q.  OKAY.  WELL, I WANT TO ASK YOU THE COMPAQ STORY, BECAUSE

         23   YOU TESTIFY --

         24   A.  THAT'S FINE.

         25   Q.  AND WHY IS IT THAT IE WAS REMOVED FROM THE DESKTOP?  LET
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          1   ME WITHDRAW THAT AND ASK YOU A DIFFERENT QUESTION.

          2             IN HIS SECOND DEPOSITION, DIDN'T MR. DECKER

          3   TESTIFY THAT HE HAD NO IDEA WHY COMPAQ HAD MADE THE DECISION

          4   TO REMOVE IE AND MSN FROM THE DESKTOP AND THAT HE WAS NOT IN

          5   THE DECISIONMAKING PROCESS?

          6   A.  I DON'T KNOW WHETHER HE SAID THAT OR NOT.  HE APPARENTLY

          7   HAD AN IDEA IN HIS FIRST DEPOSITION.

          8   Q.  OKAY.  WELL, LET ME ASK YOU TO TAKE A LOOK AT

          9   MR. DECKER'S 1998 DEPOSITION -- OCTOBER 14TH, 1998, AND LOOK

         10   AT PAGES 21 AND 22.

         11   A.  I WILL, BUT I WANT TO POINT OUT THAT WHAT THIS PARAGRAPH

         12   IN MY TESTIMONY IS ABOUT IS WHETHER OR NOT IT WAS EASY FOR

         13   OR PERMISSIBLE FOR OEM'S TO REMOVE IE.  OKAY?

         14   Q.  SO YOU WEREN'T INTENDING TO IMPLY THAT MICROSOFT HAD

         15   MUSCLED NAVIGATOR OFF THE DESKTOP, WERE YOU?

         16   A.  THAT'S NOT WHAT THIS IS ABOUT.

         17   Q.  OKAY.  AND THAT WASN'T THE IMPLICATION YOU WANTED TO

         18   CREATE?

         19   A.  NO.

         20   Q.  OKAY.  LET ME JUST ASK YOU THEN IF IT IS CORRECT THAT

         21   THE REASON THAT NAVIGATOR CAME OFF THE DESKTOP WAS BECAUSE

         22   COMPAQ WANTED TO FEATURE AOL, AND THAT THE DECISION IT MADE

         23   ABOUT WHERE IT WAS GOING TO PUT NETSCAPE'S WEB BROWSING

         24   SOFTWARE HAD NOTHING TO DO WITH --

         25   A.  I'M SORRY.  YOU HAVE JOGGED MY MEMORY.  WHAT I REMEMBER
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          1   ABOUT THIS EPISODE IS THAT AOL OBJECTED TO MSN BEING ON THE

          2   DESKTOP, AND THAT IT WAS ALSO THE CASE THAT NAVIGATOR -- IF

          3   YOU CLICKED ON NAVIGATOR, YOU TENDED TO BE TAKEN, I THINK IT

          4   WAS, TO SPRY.  AND IT WAS -- AOL OBJECTED TO THAT.

          5             AS A RESULT, IN THE CONSUMER PRODUCTS DIVISION OF

          6   COMPAQ, THERE WAS A MOVE TO TAKE THE TWO MICROSOFT -- I'M

          7   SORRY.  THERE WAS A MOVE TO TAKE THE MSN ICON OFF.  WELL,

          8   THERE'S MORE TO THE EPISODE THAN THAT.

          9   Q.  HOW LONG -- HOW MUCH TIME ELAPSED BETWEEN THE TIME THAT

         10   IE AND MSN WERE REMOVED FROM THE PRESARIO DESKTOPS AND

         11   MICROSOFT, AS YOU SUGGEST, THREATENED TO CANCEL COMPAQ'S

         12   WINDOWS LICENSE?

         13   A.  WELL, LET ME LOOK IT UP -- THAT I CAN FIND.  I DO KNOW

         14   THAT IT WASN'T VERY LONG BEFORE THE OTHER DIVISIONS -- THE

         15   PEOPLE INVOLVED WITH SERVERS AT COMPAQ WERE COMING IN AND

         16   COMPLAINING RATHER STRONGLY ABOUT -- INTERNALLY ABOUT THE

         17   DAMAGE TO THEIR RELATIONS WITH MICROSOFT.

         18             HANG ON.

         19   Q.  I CAN WITHDRAW THAT QUESTION AND JUST ASK YOU ONE.

         20             IS IT YOUR -- DO YOU BELIEVE THAT YOU HAVE FAIRLY

         21   CHARACTERIZED THE ENTIRE TESTIMONY OF STEPHEN DECKER IN THE

         22   WAY YOU'VE SUMMARIZED IT OR EXCERPTED IT IN YOUR TESTIMONY?

         23   A.  WELL, THIS DOESN'T PRETEND TO BE THE ENTIRE TESTIMONY OF

         24   STEPHEN DECKER.  IT GOES TO ILLUSTRATE THIS PARTICULAR

         25   POINT.
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          1   Q.  ON THAT SUBJECT, DO YOU THINK YOU HAVE ACCURATELY

          2   SUMMARIZED HIS TESTIMONY?

          3   A.  YES.

          4             MR. LACOVARA:  YOUR HONOR, I AM MOVING TO A NEW

          5   TOPIC.  IT'S A GOOD TIME FOR LUNCH, BUT I COULD CONTINUE FOR

          6   A FEW MINUTES, IF YOU WANT.

          7             THE COURT:  LET'S RECESS FOR LUNCH NOW.  I AM

          8   GOING TO TAKE UP WHAT I HOPE WILL BE A BRIEF BUT SEALED

          9   CRIMINAL CASE AT 2:00.  SO WE'LL RECONVENE HERE AT 2:15 OR

         10   AS SOON AS WE COMPLETE THAT MATTER.

         11             MR. LACOVARA:  AS YOU MAY HAVE GOTTEN THE MESSAGE,

         12   YOUR HONOR, I THINK I HAVE AN HOUR OR SLIGHTLY MORE TO GO.

         13             THE COURT:  ALL RIGHT.

         14             (WHEREUPON, AT 12:18 P.M., THE ABOVE-ENTITLED

         15   MATTER WAS RECESSED FOR LUNCH.)

         16
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